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ral Rules (Civil) (1957), Rr. 585 and 586 — 
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parte order — Costs to be calculated under 
R. 585 and not R. 586 Mar) 102 A 
O. 20. R. 4 — Contents of judgments — 
Must be characterised by restraint of language 
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. (Oct) 345 
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O. 21, Rr. 54. 90 — Non-aflixation of prohi- 
bitory order on the court house — Does not 
vitiate the sale (Tul) 240 B 


O. 21, R. 59 (b) — See Civil P. C. (Amend- 
ment) Act (104 of 1978), S. 97 (Q) 

(Jan) 16 A 

—-O. 21, R. 63 — See Limitation Act (36 of 





1963), Art. 98 (Jan) 16 B 
——Q,. 21, R. 90 — See also 
(1) Ibid, S. 115 (Jan) 22 A 
(2) Ibid, O. 21, R. 54 (Jul) 240 B 


O. 21, R. 90 — Sale without prior attach- 
ment — Validity (Jan) 22 B 











O. 21, R. 90 — Auction sale of immovable 
property — Objections by judgment-debtor — 
Scope of (Jul) 240 A 

O. 21. R. 92 (1), Proviso — See Civil 
P. C. (Amendment) Act (104 of 1976), Sec- 
tion 97 (q) (Jan) 16 A 
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of property — Application by auction purchaser 
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——O. 21, Rr. 98 to 100 — See Ibid, S. 115 
(Sep) 299 A 
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QO. 22, Rr. 4 and 11 — Death of respon- 
dent pending first appeal — Deceased not a ne- 
cessary party to suit — Second appeal does 
not fail in its entirety on account of such 
death (Jul) 229 


O. 22, R. 11 — See also Ibid, O. 22, R. 4 
(Jul) 229 - 
O. 22, R. 11 — Appeal arising out of dis- 
missal of suit by landlord for ejectment of 
tenant and sub-tenant — During pendency of 
appeal tenant dying — Heirs and legal repre- 
sentatives of tenant not impleaded — Abate- 
ment of appeal —- Held, judgment and decree 
of trial court dismissing suit became final 
(May) 166 A 
O. 32, R. 12 — Omission to elect either to 
continue or to abandon suit — Effect of — 
Suit held may proceed (Jul) 242 A 
—~O, 33, R. 1 — See Ibid, ©. 8, R. 6-A 
(Jan) 12 
—-—-O, 39, R. 1 — See also Ibid, S. 115 
fTIn]) 984 R 
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O. 39, R. 1 — U. P: Muslim Wa 
d6 of 1960); S Io ee 
Principles for grant of, indicated 
O. 41, R.. 
Ection — "Effect - — All reliefs claimed by plain- 
af granted — No. occasion to file cross-objection , 
regarding certain point not. raised, in first appeal 
Lled by defendant —- Cross-objection by plaintiff: 
— Respondent in second appeal held not barred: 
(Jul) 242 D 

—-O, 41, R. o7 (before ° amendment of 1976) 
— Admission of, additional. evidence - by. appel- 





Act. 
' (Jul 234 A 











hte Court. — Validity . noe 246 B 
O. 43, R. 1. — See Ibid, S. 
Gan) 22 A 
——0. 47, R. 1 — See also Tbid, S. 114 
(Mar) 110 ‘A, B 
LO. 47, R. 1 — Admission or review appli- 
eaticn and issue of rule — Effect '— Revival of 


gait or appeal. only when P E is allowed. 
“374 All LJ 518, Overruled . (Aug) 274 (FB) 


Civil È C. (Amendment) Act -104 - ‘of 1976), 
S 97 to ~ eae P. C. (1908), O. 21, R. 59 (b) 
cad O. 21, R. 92 (1), Proviso (introduced by 
C P. C. aa Act (1976) —- Auction of - 
property in execution of decree held before 
commencement of Amending Act — Suit under 
' Œ 21. R.'63 pending at the commencement of 
emending Act — Confirmation of sale’ can be- 

stayed | under R. 92 (1), Proyiso.. 
(Jan) 16 A 


Constitution of India, ui 4 c a Also 

_ (1) Ibid, Art. 19 (1) (g) ar) 9 
(D Sugarcane (Controls Order ENN Cl. Sti 
Explanation (D ec) 394 C. 


Art. 14 — Examination for State Judicial 
Service — Candidates given option to answer 
qzestions in Hindi or English Candidates 
with education in Hindi medium cannot com- 
plain of discrimination on ground’ of ‘hon-supply 
of. Hindi version of bare-:acts . (Apr) 185 A 
Arts. 15 (4), 16 (4) and 809, Proviso 
U'P. Govt. G. O. No. 2003/40-National Integra- 





—— 





ie 


tien — 6-11-77, Dj- .20-8-1977 under Proviso’ 
tœ. Art. 309 — Reservation of, seats in puotic 
sexvice of the State under -— Validity 
“Backward ae ae Determination — Criteria 
‘(Apr). 185 B 





Art. 16 (4) — Sée Tbid,. Art. ‘15 (4) 
185 B` 


Apr) 
Pie 19 -(1) a 14°°— Gold (Control) Act 
(<5 of 1968), Section 114 Gold Control 
(Licensing òf Dealers) Rules (1969), R. 3 (ee) 
(æ amended in 1976) — Rule 3 (ee), if viola- 
tive of Arts. 19° (1)-(g) ‘and"14 — Rule,. if not ` 
mzde for carrying ' ‘out the : ‘purposes of the Act 


x ` (Mar) 93 A’ 

Art, 226 —- See also > > 
71) Civil P. C. (1908), S. 141 oa 
(A pr) a“ B 


2) Electricity (Supply) Act (1948), S 
ral) 249 


~ 3) Employé ces’ Provident Funds Act (19 of 
1952), S: 14B ' (Jan) 19 B 
© “4) Societies Registration’ Act (1860), S 3A ' 


Feb) 68 
5) U. P. Exċise ‘Act 4 of 1910), S. it (2) 


Feb) 43 

as U. P.. Excise Rules: (1910), R. 873 (2) 

(Feb) 43 A 

-Art. 226 ‘Examination Committee of 

Tdueation Board while dealing with. cases of 

exsminees using unfair means : acts quasi-fudi- 
cic ly —— Certiorari can be issued 

(Jan) 13 A 


‘Art. 296 —. Cancellation of stiident’s result” 
bv Ednuratinn Raard tk ut 











—— 





Pee Pred 
F 


Interim va aed pee 


92 — Omission to file cross-ob- . 


$ 


share oF plaintiff : 


Constitution of India (contd.) l 
means were used not supported by evidence — 
Order . of pene ‘ion held was illega 
(Jan) 13 B 
Art. 296" —. Writ petition against appellate 
eae ‘— Point not urged before appellate au- 
thority nor avetred:in writ “petition -—' Cannot 
be permitted ” to ‘be’ raked in argument on writ 
petition (Mar) J00 B 
Art.’ 226 — Writ petition — Procedure — 
Res judicata, — “Applicability ` (Apr), 128 A 
“Art... 226 — . Writ proceedings — Principle 
of 0. 2: R. 2) OPO Applicability 
(Apr) 128 C 
Art. , 996 — Writ ‘petition by. Gandidates at 
competitive examination to challenge reservation 
of seats _ before announgement of 
Maintainability `, (Apr) 185 G 


Art. 296 — Nature and scope | of., proceed- 
ing ‘under — Appeal arising out of proceeding 
under: Section 10 of U. P. Imposition of. Ceiling 
on! Land: Holdings Act —- Appellate Court re- 
jecting. appellant’s - application for bringing on 
record certain “certified” copies’ 7) e ae Court, 
if could interfere ” " (May) 187 


Art, 996 — Unfair means — L Use of infer- 
ence as:to, of Exeminaticns Committee —- Interfer- 
ence by High Court: in writ- jurisdiction: —_Ex- 
tent.. 1971 ‘All LJ I891; Writ Pétn No. 12048 
of ‘1975, D/- 26-8-1977 (All); "W. P. “No: -9538 of 
1976, D/- 5-5-1976 (Al); Writ’Peti. No. 7372 
of 1975, D/- 23-1-1976 (All); 1973° “All LJ 625 
and- ATR meee “AML 13, Overruled 
(Jun)! 209 (FB) 
Art, 226 — Demand of additional security 
by Electricity Board from consumer — Board 
not empowered: to make the demand under 
Electricity Act — 7 Tt can be challenged in writ 





























petition (Nóv) 375 B 

Art. 226 .— . Held, non-impleadment of 
sugarcane growers- co-operative societies as re- 
spondents was not fatal to, the maintainability 
of. petitions- — They were neither necessary nor 
proper parties to be impleaded =‘ (Dec) 394 E 

Art, 226 (3) —. Writ. of habeas corpus — 
Other remedy under: personal Jaw not. availed 
— Writ petition — If - maintainable .— The 
words ‘any ‘other ey for such redress’ —— 
Interpretation of (Jan) 25 A 

Art. 254 — See ‘Uttar Pradesh Krishi 





Utpadan Mandi Adhiniyam (25 of 1964), ae 
sa 265 — See U. P. Excise Act (1910), 





- (Jun) 198 B 
-Art. 299 — Conteact for sale of timber — 
Sále by: auction —- No proof of acceptance of 


offer as required- ‘under Art.: 299 — Suit for com- 
pensation’ for wrongful detention: of part of 
timber not maintainable .—- Section 70;" Contract 
‘Act docs not apply (May). 174 
—Art.. 309,, Proviso —-.See Ibid, Art. 15 (4) 





S (Apr) 135 B 
Contract “af Em (9! of 1872), S. 2 (e) — See Cou- 
stitution of India, Art. 299 (May) 174 


10: — See Constitution of India, oe i 
i 
COURT-FEES AND SUITS. “VALUATIONS | 


A 


-« Suits Valuation’ Act (7 of 1887), S, 4 (as‘am- — 
‘ended in U. P.) — Suit for partition — Valuation 


for the purpose of jereaiction — ~ According to 
(Jul) aR 


Deed —' Construction — See’ Hindu. ‘Law ae 
F a ‘arrangement - i 


(Nov) 379 A 
Construction ~— - Whole of. the __ document 





weno 


result -—— ` 
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Deed (contd.) ere ie 
instrument. — Picking of a sentence and to con- 
strue document..on its basis is not. permitteč  _, 
ee a (Sep) 801 B SB) 
Egsemenis . Act: (5: of 1882), 5. 15 — Easement 
to flow dirty water towards neighbour’s house 
or’ well —— If ean be acquired . (Feb) 7. D 
Electricity Act (9 of 1910), Sch. Cl. vi, Proviso: I 
(a), II (a). —-See- Electricity (Supply). Act {1£48), 
S. 26 -- oi. = (Nov) 8735 A 
-Sch. Cl. (vi), Provisos I (a) and TI (a) —+ See 
Constitution’ of India, - Art. 226 (Nov) 87 B 
~—Sch., Cl, (vi) (8) — Demand of additional 








security by. Electricity Board from a:consemmer , 


—- Dispute. relating .to,- cannot» be referrez .: to 
Electrical’ Inspector: , oc .. {Nov}: 875 G 
Electricity’ (Supply) Act (54 of 1948); S. Z8 — 
Electricity Act (1910), Sch. Cl. (vi) Provisos I (a), 
II (a) — Demand of ‘additional sécurity by Elec- 
city Board: in relatign.to value’ of energy con- 
sumed — Tenability `` f (Nov) 875 A 
. 49 — Agreement for supply of elecizicity 
with the Board ~- Rate subject to revisicm by 
the Board — Imposition of minimum congamp- 
tion guarantee charge Imposed by new -ariff 
schedule — Validity of Ms (Juli 249 
Employees’ .Provident Funds and Miscellareous 
Provisions. Act, (19 of 1952), S. 14-B — Linita- 
tion —;, No ‘period of limitation is presc-ibed 
for levy or .recoyery of damages from the de- 





faulter.: ATR 1965 Punj 441, Dissented frem . 
ee (Jan) 19 A 
——S, 14-8 -— Employees’ tight to be keard 


— Defaulting employer must be given opzortu- 
nity of hearing vis-a-vis levy of damages’ 


(Jan) 9 B- 


Evidence Act (1872), S.. 3 — See: Tora. — 
Negligence ,. . o : 

S. 81 — .Admissions made in compromise 
petition ina prior criminal case — Value cf, as 
estoppel . .. > 2 (Feb) 7L B 
S. 61 — Document — Admissibility ; 
, - « . {Reb}. 71 A 
S. 91 — T. P. Act (4 of 1882), S. 107 — 
Unregistered lease deed -—- Document ineffective 
for want of registration — Document adniited 











and exhibited in evidence. — Whether c=n be. 


looked into- (May) 184 B 
S. 92, Proviso (2) — One member of Hindu 
joint family executing agreement to sell —= Oral 





evidence admissible to prove .character cf ex- ` 


ecution. 


(Feb) 65 A 


S. 92, Proviso ‘2 — Agreement to sell silent 
on certain. alleged stipulation — Oral evřlence 
to. add it — Admissibility- (Feb) 65 C 
Ss.. 101-104 —- See Ibid, S. 114°, © 








——S§, 114:-—-See also Torts — Negligence 
ee Cage a z (Feb) 35:°:A 

Ss. 114 and 100-104 —— Registered sale deed 

= Presumption --- Allegation :of Benami_ transac- 





tion-— Burden of proof > . (Feb) 47 
—mo—S; 114 (Ff) — See Civil P. C. (1908), O. 5, 
R. 21S Aa (Nov) 366 A 





S. 115 — See.-Hindu Law — Family 
arrangement: ot (Nov) 379 A 
Fatal Accidents Act (13 of 1855), S. 1-A — See 
Motor Vehicles Act (4 of 1989),.S. 110-A. > 


a oe. (Jan. 4 B 
Forward Contracts (Regulation) Act (74. of 1952), 
Ss, 14-A, 14-B — Forward Markets Commission 
-= Proceeding before .— Judicial in nature — 
No power to review Ss (Oct) 382 A 
———S. 14:A — Forward contracts: — Bar as to 
~~ Party to party contract -— Not prckibited 
under the séction ‘: ay . (Oct) 332 B 


(Edb) 47 


Forward Contracts (Regulation) Act (contd.) . 


+S. 14-A — Forward :contract — Permission 
sought by Association — Refusal on ground that 
“presently theré is no need” — Grounds for 
arriving at this tentative conclusion not inti- 
mated to Association — Refusal not proper ` 

(Oct) 832 C 
——S. 14-B — Sce Ibid, S. 14-A = (Oct).3882 A 
General Clauses Act (10 of 1897), 5.3 (6) — 





ee ? 
(1) Stamp Duty — Stamp Act (1899), S. 2 (16) 


T , — Sep) 310 (FB 
. 2) T. P. Act (1882), S. 3 $ o 

: (Nov) 355 D (SB) 
—S. 3 (3I) —- See Uttar Pradesh Krishi 
Utpadan Mandi Adhiniyam (25 of 1964), S. 12 (2) 
l i . Gan) 8 
——S. 21 — Sce Forward Contracts Ronde 
tion) Act (1952), S. 14-A. . (Oct) 332 A 
Gold (Control) Act (45 of 1968), S. 27 (6) (b) — 
Gold Control (Licensing of Dealers) Rules (1969), 
R. 3 (ee) (as amended in 1976) — Application 
for_renéwal. of licence —. Minimum requirement 





* 








under Rule 3 (ee) not fulfilled — Application 
Hable to be rcjected (Mar) 98 B 
———S. 71 — Articles not in custody or posses- 


sion of the Department +~ Cannot be confiscated 
ee ee : TS (Apr) 128 
——S. ll4:— See Constitution of India, Art. 19 
(1) (g) es (Mar)-93 A. 


Gold Control (Licensing of Dealers) Rules (1969), 


¥ 


R. 3 (ee) — ‘See. a PR 
(1) Constitution ‘of India,’ Art: 19 (1) (g) 
Gag Bln coy inte ne (Mar) 93 A 
(2) Gold’ Control Act (45 of 1968), S. 27 (6) b) 
i Bye Sies i Mar) 93 B 


(Fel) 35 ` Government of. India Act (3 and:-4 Will 4. C.85) à 


(1833) — Bengal Army Regulati r 
General -Order No. 179, Dj. EET TN 
Order not ‘repealed :by Repealing Act 57 of 1960 
— Continues to be law in force in India 
l puar _ (Mav) 170 B 
Government of India Act (5 and 6 Geo 5, C 61) 
(1915), S. 180 — See Governmert of India Act 
(3 and 4 Will 4 C 61) (1833). . (May) 170. B 
Guardians. and Wards Act (8 of 1890), S. 28 — 
Guardian appointed by will — Non-production 
of will or ifs legal proof — Benefit of Séc. 29 
cannot ‘be claimed - (Mar) 100 A 
HIGH COURT RULES AND ORDERS 
Allahabad High Court General R ivi 
aan, R a igt BS ener ules (Civil) 
. Civil P. C, (1908), S. 152 (Mar) 102 B 
(2) Civil P. C. (1908), O. 17, R. 3 } 
i (Mar) 102 A 
Man 102 B 


——R. 586 — See 
_ (1) Civil P. C, (1808), S. 152 
. @) -Civil P. C. (1908), O. 17, R: € 
. A ses ` (Mar) 102 A 


Hindu. Adoptions and Maintenance Act (78 of 
1956), S. 19 — See Houses and Rents —— U. P., 
Urban Buildings (Regulation of Letting, Rent 
and Eviction) Act (18 of 1972), S. 21 (1) (a) . 
(Jan) 24 
Validity 
a . D (Feb) 65 B 
~——lfamily. arrangement — Effect of release 
deed — Construction of — Rule of estoppel — 
applicability ak. (Nov) 379 A 
Giit — Gift by paternal ancestor of grand 
paternal property — Property whether ancestral 
or .separate property of donee (Sep) 296 
Religious endowment — Temple —+ Public . 
or private — Test to determine —- Public allow- 


Hindu Law — Alienation by Karta — 








ed to worship — Net conclusive. proof 


ie (Feb) 74 A 
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Hindu Law (contd.) 

—Widow — Surrender — Nature of —- Posi- 
tion of reversioners _ (Nov) 879 B 
Hindu Marriage Act (25 of 1955), S. 12 —~ See 





Ibid, S. 13 (Aug) 260 A 
—§S.-13 (1) (ia) — Divorce — Sacramental 
marriage — ‘Cruelty’, meaning of — Word 


‘treated’ used in the expression, “has treated the 
cther with cruelty,” connotation of 
(Sep) 316-A 
S, 18 (1) Ga) — Divorce — ‘Desertion’ — 
Proof of — Failure to establish animus deserandi 
— No charge of desertion can be sustained 
(Sep) 316 A 
Ss. 13 {1-A) (ii), 23 Gi) — Decree for dis- 
sulution in suit based on failure of spouse to 
comply with decree for restitution of conjugal 
rights — Not illegal for want of endeavour to 
bring about reconciliation (Aug) 285 A 
S. 18 (1-A) Gi) — Period of one year pre- 
scribed by S. 18 (1-A) (ii) — Commencement of 
(Aug) 285 B 
——-Ss, 15 and 12 — Applicability of S. 15 — 
Not applicable in respect of: decree for annul- 
ment of marriage. AIR 1969 Mad 405 and AIR 
1971 ] & K 81, Dissented (Aug) 260 A 
S. 15, Proviso — Marriage Laws (Amend- 
ment) Act (1976), S. 89 — Effect of amendment 
— Retrospective effect (Aug) 260 B 
——§, 23 (ii) — See Ibid, S. 13 (1A) Gi 
(Aug) 285 A 




















S, 24 — Maintenance allowance and ex- 
penses of litigation during pendency of proceed- 
ings — Grant of — Duty and powers of 
Court (Jan) 29 
Hindu Succession Act (80 of 1956), S. 6 — 
See Hindu Law — Gift (Sep) 296 

S. 8 — See 

(1) Hindu Law — Gilt (Sep) 296 
(2) Motor Vehicles Act (4 of 1939), S. 110A 
7 Jan). 4 B 

S. 14 (1) and (2) — “Acquired under any 





other instrument” — Family arrangement — 
Life ‘estate conferred on widow —~ Section 14 (1) 
not attracted — Case- would ‘be covered by ex- 
cention contained in'S. 14 (2) - (Nov) 379 C 


HOUSES AND RENTS 


—Uttar Pradesh (Temporary) ` Control of Rent 
and Eviction Act (3 of 1947), S. 2 (h) — Ac- 
commodation, when can be said to be vacant 
(May) 166 B 
——S. 7-C (1) — Scope and . applicability — 
Right of tenant to deposit rent in Court — 
Circumstances in which right not available -> 
1973 Ren CR 268 (All), Overruled 
| (Jun), 205 


—Uttar Pradesh. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (18 of 1972), Sec- 
tion 21 (1) (a) — Need of landlord’s daughter- 
in-law is a valid basis for an application under 
S, 21 | (Jan) 24 


Interpretation of Statutes ~e See 
(1) Motor Vehicles Act (4' of 1989), S. 64(3) 


ae (Mar) 83 B 
(2) Religious Endowment Act (1863). S. 14 
oe be S (Feb) 71 B 
—Legal fiction — See Tenancy Laws — U, P. 
Consolidation of Holdings Act (1954), Sec- 
tion 5 (2), Expln. (Apr) 114 A (FB) 
—Word “May” — See Civil P. C. (1908), 
O. 15, R. 5 (U. P.) i 
Repeal- — General rule — Ap 
Constitution Act . «4 (May) 170 A 
Limitation Act (86 of 1963), S. 12 (1) — See 
Ibid, Art. 98 { Tan) IA R 








Gul) 230 A. 
plicability to - 


‘Rs. 5,000/- in consequence of amend 


Limitation Act (contd:) o l ; 
l4 (1) — Prosecution in a court i 
eci- 


out jurisdiction relying on earlier D. B. 
sion —— Due diligence ' (Jun) 200 A 
S. 18 — See Civil P. C. (5 of 1908), O..7, 
R. 6, Proviso (Jan), 1 
S. 29 (8) — Suit for dower — Claim under 
Muslim Law of marriage and divorce — In 
view of express provision in S. 29 (8) the Act 
does not apply (Nov) 374 
Arts, 64, 65 — Permissive possession — 
Possession of licensee — When does not be- 

















come adverse (May} 162 

Art. 65 — Permissive possession — Posses- 
sion of licensee —- Licence terminated by notice 
~- Forbearance of owner to take steps to evict 
him -—~ Possession of licensee whether adverse 
*o owner (Feb) 54 

Art. 65 —- Suit for possession or interest 
therein — Based on title — Recent  dispasses- 
sion of plaintiff —- Limitation being 12° vears 


it cannot be dismissed on the ground that the 
plaintiff had not proved his use of the same 
for more than 12 years (May) 184 C 
Art. 98 —~ Civil P. C. (1908), O. 21, R. 83 
~ Suit under O. 21, R. 63 — Period of limita- 
tion of one year under Art. 98 — Calculation 
of — Day of order under O. 21, R. 58 to be 
excluded in view of S. 12 (1) of Limitation Act 














(1968) l (Jan) 16 B 
—-Art, 128 -~ See also Civil P. C.. (1908), 
S. 144 (Feb) 63 A 
Art. 128 — Applicability —. Necessary 
pre-condition - (Feb) 63 B 
Art, 186 — See also Civil P. C. (1908), 
S. 144 (Feb) 63 A 


Art, 186 — Starting point of limitation for 
execution of decree — Dismissal of appeal 
from decree of first Court —- Time for execu- 
tion of the decree runs from date of appellate 
decree, the original decree having merged in 
the appellate decree (Jan) 23 








Mahommedan Law —— Divorce — Talaq rajai 
—- Revocation —— Mode of — Revocation by 
conduct is legal (Aug) 257 

Hanafi Sect — Custody of minor children 
— Under personal law mother is entitled: to 


custody of minor children below seven years in 
preference to the father (Jan) 25 B 


Marriage Laws (Amendment) Act (68 of 1976), 
S. 89 ~~ See Hindu Marriage Act (1955), Sec- 
tion 15, Proviso (Aug) 260 B 
Maxims —- Res Ipsa Loquitur — See Torts — 
Negligence (Feb) 85 A 


Motor Vehicles Act (4 of 1939), S. 64 (3) (added 
by Amending Act 56 of 1969) — Non obstante 
clause in S. 64 (8) excludes only S. 64 (1) and 
(£) and not entire provisions of Amending Act, 
AIR 1974 Madh Pra 131, Dissented from 





(Mar) 83 B 

S. 64-A -— Revision — Impleading of ag- 
grieved party as opposite party — Necessity 

(Aug) 279 


S, 68-F — Application for 
mit by State Transport Undertaking — 
such application, no permit could be issued to 
private operator aan: (Mar) 83 A 
Ss. 95 (2) (before amendment of 1969), 
96 (2) and 110-C — Liability of insurance com- 
pany vis-a-vis third party — Extent of : 


temporary per- 








(Oct) 328 A 
—-—§, 95 (2) (as amended in 1969) — Liability 
of insurer —- Extent — Policy issued ‘before 
amendment —- Death of passenger — Liability 


of insurer is not raised to 
nent 


i 
ea UNA Om 


automatically 


After - 


. 
we j 
he, ai 


oes 


YEY 


btto m 


© TaT 


omaia at am a i a. 


~ a 


Motor Vehicles Act ‘(con td.) 

96 (2) — See Ibid, S. 95 & (Lefore 
amendment of 1969) Oct) 268 A 
110-A — Term ‘legal r ised east in 
§.:110-A — Includes mother of the deceased 

(jan) 4 B 
S. 110-B —+ Accident — Death ~~= m- 
pensation — Computation (Jan) 4 A 
S. 110-B — Motor accident —- Death — 
Compensation to claimants of deceased -——- De- 
termination (Feb) 49 A 
S. 110-B — Motor accident — Deata — 
Claim for compensation — Nothing can, be 
claimed on account of mental shock and pàysi- 


Merrrenruniterdtetirtinn 


. 
shitter rine 
. 














cal pain suffered by deceased eb) 49 B 
S. 110-C — See Ibid, S. 95 (2) (before 
emendment of 1969) (Oct) £28 A 


MUNICIPALITIES 


-Uttar Pradesh Soa aay a A of 1316), 
§. 210 — See Civil P. C. (1908 ov) 861 


S.- 211 — See Civil P. C. w 5, 31 

(Nov) 361 
S, 326 — Second suit against Municirality 
for arrears of salary after termination of se-vice 
set aside — Limitation under S. 326 (3) does 
not apply — Claim for pay arises only on set- 
ting aside termination order 








Negotiable Instruments Act (26 of 1881), S.9 


“Holder in due course’ — Conditions necessary 
-~ Hundi payable to order — Payee or encorsee 
meed not show consideration (Jul) 263 A 


S. 32 — Liability of acceptor (Drawee or 
Payee) of hundi —+ Indorsee not paying arxount 
of hundi to indorser (Drawer) — Indorsee not 
entitled to compensation from acceptor for 
loss sustained by default in payment of hundi 
ul) 253 B 

Partnership Act (9 of 1982), Ns l4 — See Stamp 
Duty — Stamp Act (1899), S . 2 (10) 

(Sep) 312 (9B) 
15 — See Stamp Duty — Stamp Act 
nas S. 2 (10) (5 as (SB) 
Pre-emption — See Arbitration Act (1940), Sec- 
tion 13 (May) 167 A 
Pr®vincial Insolvency Act -(1920}, S. 51 (I) — 
Sale of insolvent judgment-debtor’s property in 
awh of decree — Validity — rane of 
Frovincial Small Cause Courts Act (9 of i387) 
S. 15 — See Ibid, S. 25 (Fes) 
——Ss. 25, 15, Sch, II, Art. 4, Expln. (U. P.) 
~m Interference on questions of fect —- When 
open (Pes), 58, 
———§, 25 — Trial Court not striking off de- 
fence of tenant under O. 15, R. 5 (U. P.) 
wrongly — Revision Court under S. 25 can 





Nenvenvectntaotens 


correct. that order g ub) 920 B B 
———Sch. II, Art. 4, Expin. (U. P.) —. See “bid, 
S. 25° (Feb) 58 


Railways Act (9 of 1880), S. 73 — Damages — 
Insurance Company paying part of damages — 
Railway not excluded from liability to pay en- 
tire. damages, including those paid by Insur- 
ance Company © (Jun) 200 B 
-S. 77-C — Consignment in defective pack- 
ing — No evidence led to show negligence by 
railway..— Consignor must prove that loss was 
‘mot due to defective packing. 1974 All LJ 512, 
Overruled (Sep, 294 
S.::82-A (as introduced by Amendment Act 
8 of 1943) — Term ‘passenger’-in S. 82-4 — 
Doès möt’ include. ` person- travelling without 
ticket :—— -No . compensation for: his ..-death can 

v (Aug! 287 








he claimed 
TOMO ONY Teeter 190 fe ie YO 


- directions 


(Mar) 101 B’ 


‘right of pre-emption 


-from ‘river. om certain annua 
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Religious Endowments Act (20 of 1863), S. 14 
— Suit for -removal of manager of -temple— - 
No land shown to have been endowed for sup- 
port of temple — Section 14 does not apply 


(Feb) 74 B 
Sale of Goods Act (3 of P S. 4 — See 
Constitution of India, Art. 299 (May) 174 

SALES TAX 

—Uttar Pradesh Sales Tax Act (15 of 1948), 
Ss. 7, 9, 10 and 21 — Powers of Appellate Au- 
thority and revising authority —- Remand with 
= Powers of Assessing authority 
(Aug) 267 (FB) 


(Aug) 267 (FB) 


after remand 
S. 9 — See Ibid, S. 7 


——S,. 10 — See Ibid, S. 7 (Aug) 267 (FB) 
——S, 21 — See Ibid, S. (Aug) 267 (FB) 


Societies Registration Act Ql of 1860), S. 3-A 
(as inserted by U. P. Act 52 of 1975) — Effect 
of — Society when becomes unregistered 
society (Feb) 68 
Specific Relief Act (1 of 1877), S. 42, Proviso 
— Suit for injunction without claiming he of 
possession —— Maintainability Oct) 348 
Specife Relief Act e A 1963), S. 13 (a) — See 
T. P. Act (1882), S (Oct) 350 R 
S. 15 — Suit m ae performance of 
contract ~ Person not a party to contract can- 
not mra suit (May) 189 
9 (b) — Suit for specific performance 
of pi of sale — Time, not the essence of 
contract —- Transferees not having paid money 
in good faith and without notice of original 
contract — Suit must be decreed 

(Apr) 124 


——S. 21 —  Inapplicable to enforcement of 
(May) 167 C 
0 (2), Proviso — Claim for damages — 
Suit .for demolition of wall —= Defendant an 
Educational Institution — Wall in dispute and 
the foundations H other walls were the walls 
of some rooms of which the defendant started 
construction — Plaintif not to suffer irreparable 
loss — Held, instead of ordering demolition of 
the construction complained of plaintif may be 
permitted to claim damages (May) 184 D 
Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 

—Stamp Act (2 of ae S. 2 (10) and. Sche- 
dule 1-B (U. P), Art. ~+ Partnership Act 
(9 of 1982), Ss. 14, is — Deed of conveyance 
— Jf transfer of property. AIR 1966 Mys 823, 
Dissentéd from (Sep) 812 (SB) 
S. 2 (10), Sch.. 1-B, Art, 5. (c) — By a deed 
parties agreeing to sell and purchase water in 
future ~ Held, the deed could at the most be 
an agreement and not “conveyance” —' Seche- 
dule 1-B, Art. 5 (c) attracted 
y) T C (SB) 


(No 
S. 2. (14) and (16), Sch. 1-B. VU. P Arti- 
de 85 (b) — Lease — Auction n of right to hold 
market by. Municipal Board. Bid accepted 
— Agreement complete and was chargeable to 
stamp - duty as an agreement. to Jet under Arti- 




















cle AA (b) —= An agreement to let need not be 
a leas (Sep) -307 (SB) 
as. 2 (16), Sch. 1-B (U. P.), Art. 35 (a) fii) 


— “General Clauses Act (1897), S. 3 (26) — 
Immovable property — Benefits r arise out of 
land — Stamp Duty — Chargeable 

(Sep ) 310 (SB) 
9 (16) — By agreement State Govern- 
ment allewing a Gevt. ten ad to draw. water 
payment — Same 

cannot be considered as ‘lease eeyider S. 2 (16) 
A 2 (Nov) 855 B (SB) 


——S, 
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Stamp Duty — Stage Act S ontd.) 
—-—Ss. 2 (24) (c), ` 6, Sch. (U. P.), Arti- 
cas 58-A, and 64-A ~-= e, meaning 
ol — Document’ erating a-:trust — Executants 
entrusted the property to a new body of trustees 
cated under the document. — Disposition of 
property was for charitable purpose — ` Held 
the document was-a ‘settlement’. chargeable 
with duty under Art. 58-A {Sep) 301 A (SB) 
S. 5 — saree (Sep) 305 B (SB) 
=—S. -6 + See Ibid, S. 2 (24). (3) 
) 801 A (SB) 


S. 86 — Document admitted and exhibited 
in evidence by trial Court -- Inadmissibility 
oa account of insufficiency of stamp cannot be 
raised in appellate Court (May) 184 A 


S. 57 — Reference of instrument to High 
Court under — Collector’s determination of pro- 
per duty on similar 
by Board of Revenue on question of law is not 
rendered incompetent: (Nov) 355 A (SB) 
Sch. 1-B, Art. 5 (c) — See Ibid, S. 2 (10) 

(Nov) 855 C (SB) 
Sch. 1-B (U. P.), Art. 23 — See Ibid, Sec- 
































tim 2 (10) (Sep) 312 (SB) 
-Sch. 1-B (U. P.), Arts. 33, 55 “oO — Docu- 
went whether gift or release deed — Determi- 
vhation of (Sep) 305 A ISB) 
Sch. Ras (U. P); Art. 35 (a) Gi) — 
Ihid, S. 2 (16) (S va ay St) 
Sch. 1-B (U. P.), Art. 35 (b) — 
S 214 (Sep) 507 (SB) 
Sch, Poa Art. 55 (b) — See Ibid, Sch. 1-B 
(T. P), Art. 33 (Sep) 305 A (SB) 
———Sch, i. B (U. P.), Art. 58-A — See Ibid, 
S. 2 a (c) (Sep) 801 A (SB) 
Sch. 1-B (U. P.), Art. 64-A — See Ibid, 
S. 2 (24) (c) (Sep) 801 A (SB) 


Sugarcane (Control) Order (1966), Cl, 3 (1) — 
Fixation of basic minimum price of sugarcane 
—- Factors to be considered — Expression “hav- 
irg regard to”, connotation of 





(Dec) 394 A 
—Cl, 3 (1) (e) — Fixation of basic minimum 
price of sugarcane —- Principles to be adopted 


-—- Interests of consumers, are as vital as those 
o7 cultivators. AIR 1977 Madh Pra 28; ILR 
(1376) 55 Pat 669, Dissented from 

(Dec) 394 B 
——C]l. 3 (1), ExplIn. — Fixation of basic mini- 
mum price of sugarcane — Factorywise fixation 
o:.price — Legality —- Neither irrational nor 





chal sr BY (Dec) 394 C 
5 (1) = Fixation ‘of basic minimum: 
price Ost sugarcane — Principle ‘of. rounding- up 


the figure of sugar recovery — Not justifed 
(Dec) 394 D 
Saits. Valuation Act (7 ‘of 1887) 


See under Court-fees and Suits Valuations. 
M TENANCY LAWS | 
Uttar Fratlesh Consolidation of Holdings Act 
(5 of 1954), S. 4 — See Tenancy Laws — 
U. P. Imposition of Ceiling on Land Holdings 
Act ee S. 87 (Apr) a P (FB) 
——S, 5 — See Civil P. C. (1908), O. 47, R. 1 
(Aug) ond (FB) 
“Ss, 5 (2), Explanation and 49 -— Initiation 
ož ae, under Ceiling ` Act during | pen- 
dency ‘of consolidation proceedings — Maintain- 
able — Explanation . to 8. 5 2). creating legal 
fistion on Governa § . 5 (2) and S. 49 - 
(Apr) 114 A: (FB) 


eG: 30 =. Title to well. not. allotted to any 
tears beldee ~~. It: does not, automatically vest 
ir: Gaon ‘Sabha - ~-= Person proved. to have: been 
its-owner is ‘not divested of it on. 
it was not allotted to him 








(Jud 242 


documents =- Reference _ 


ound ars 


Tenancy Laws — U. P. Consolidation of Hotd- 
ings Act (contd.) 
. 49 — See Ibid, S. 5 (2), E 

(Apr) a A (FB) 
——Uttar Pradesh Imposition. of one on, Land 
Holdings Act (1: of 1961), S..4 — Explanation 
The expression “assured easton — Can- 
not be treated as equivalent to guaranteed con- 
tinuous supply of water from an irrigation work 
(Mar) 92 B 
——§. 5 — Determination of ceiling aréa — 
Area reduced in consolidation proceedings te 
be. excluded from the total ‘holding of tenure- 











older . (Mart) 92 A 
S. 10 — See Constitution of India, Arti- 
cle 226 May) 187 


S. 10 (2) — See 
(1) Ibid, S. 87 (Apr) 114 B (FB) 
(2) Tenancy Laws —~- U. P. aero caren of 





Holdings Act (1954), S ae Explo. > 
pr) 114 A (FB) 
Ss. 87, 10 (2) — Initiation of proceedin 





under Ceiling Act during pendency of consoli- 
dation . proceedings — Proceedings under Ceiling 
Act need not be stayed — Neither Section 10, 
C. P. C, nor principle of comity of Courts at- 
tracted (Apr) 114 B (FB) - 
——-Uttar Pradesh Zamindari Abolition and Land 








Reforms Act (1 of 1951), S. 153 — See. T. P. 
Act (1882), S. 48 (Oct) 350 B 
Tort — Negligence ~— Business in shoes 
carried on in rented premises — Combustible 
substances stored — Fire by negligence of em- 
ployees of tenant — Tenant held liable 
(Feb) 35 A 
Negligence — Estimation of damages. — 
Mode’ of (Feb) 35 B 


Transfer of Property Act (4 of 1882), S..3.— 
See also Stamp Duty — Stamp Act (1899), Sec- 
tion 2 (16) (Sep) 310. (SB) 
S, 3 — General Clauses Act (1897), Sec- 
tion 3 (26) — Right conferred under a deed on 
company to take water: from a river — Bight 
conferred was not a pete a prendre” 

(Nov) 355 D (SB) 
S. 43 — Scope — Not limited to transfer 








_of property — Applies to contract of sale also 
(Oct) 350 A 
——§.. 43 — Contract to transfer must be’ valid 
(Oct) 350 B 


S. 58 — Usufructuary mortgage — Lease 
back to mortgagor — Suit by mortgagee ` land- 
lord on rent note and for recovery of possession 
-= Maintainable (Jan) 8 
Ss, 106, 107 — Lease for 11 months for 
Sea of soap — - Rent payable . from | 
month to month — Document in writing but 
not ‘régistered —- Effect. 1956 All LJ 625 and 
AIR 1955 All 679, held not good law =~ 








(Jan) 32 

S$. 106 — Notice to quit -— Must be on be- 

half of all lessors (Mar) 104 
——S, 107 — oe Oey 

(1) Ibid, S. (Jan) 32 


(2) Evidence ae (1878 ), 5. OL. 
(May). 184 B 


Ss. 111 (s) and 114-A — Subsisting léasé ‘of 
plot paves t or forfeiture of lease not deter- 








mined by notice of a to determine ‘it — 

Sale of lease-hold is Dec) 406 
| 114-A — See Tid, S. 111 (gy > 

(Deo) 403 


eee 198. — See. Stamp Duty — Stang Act 
(1899), Sch. LB (U..P.), Art. 88 
-:(Sep) 305 A (SB} 


Uttar, Praidesii. Consolidation .< of "Holdings - “Act 
“(5 of, 1954) 
‘See’ under Tenancy Laws. 
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Uttar Pradesh Excise Act (4 of 1910), S. 11 (2) 
— Order of Excise Commissioner refusing to 
«sanction bid — Revision lies to State Govern- 
«ment — Writ petition not maintainable 

(Feb) 45 B 
Ss. 28, 29 — Petitioner holding: licence for 
stnanufacture of Indian made foreign liquor in- 
-cluding- Rum and another for bottling Rum — 
Excise duty is chargeable on Rum at the point 
«of issue and not at the point of manufacture 





(Jun) 19 A 
9, 29 — See Ibid, S. 28 (Jun) 196 A 
S. 31 — Bottling licence, Cl. 7 — Excise 





„duty. on wastage — No efficacy 
198 B 


(Jun) 
‘Uttar Pradesh Excise Rules (1910), R.. 373 (2) 
— See U, P. Excise Act (4 of 1910), S. 11 t2) 
(Fe b) 43 B 
R. 873 (2) — Auction of country liquor 
-shops — Refusal of bid — Bidder held had no 
-enforceable legal right to challenge it by wav 
“of. writ petition (Feb) 43 A 
‘Uttar Pradesh Imposition of Ceiling on Land 
Holdings Act (1 of 1961) 
See under Tenancy Laws. 





Uttar Pradesh daa Utpadan Mandi Adhiniyam 
(25 of 1964), S. 12 @) — Mandi Samiti is a 
local authority ‘for purpose of land acquisition 
—= Definition of local authority in U. P. Act 
25 of 1964 prevails over that under the Gene- 
ral Clauses Act (Jan) 3 


Uttar Pradesh Municipalities Act (2 of 1916} 
See under Municipalities. 


Uttar Pradesh Muslim vae Act. 18 of 19609), 
S. 12 — See Civil P. C. (1908), O 1 
ey 234 A 


Uttar Pradesh Sales Tax Act (15 of 1948) 
See under Sales Tax. 


Uttar Pradesh Rast gee Control of Rent and 
Eviction Act (8 of 1947) 
See uncer Houses and Rents. 


Uttar Pradesh Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (18 of (1972) 
See under Houses and Rents, 


Uttar Pradesh Zamindari Abolition and Land 
Reforms Act (1 of 1951) 
See under Tenancy Laws. 


LIST OF CASES OVERRULED, REVZRSED AND DISSENTED FROM ETC. IN 
A. L R. 1979 ALLAHABAD 


Diss.: Dissented from in; Over.: 


ATR 1922 All LT 61 : 23 Cri LJ 196 — Over, 
AIR 1979 SC 857 (M ay). 


‘AIR 1929 All 132 — Over. AIR 1979 SC 
1911 B (Dec). 

‘ATR 1929 All 729 : 1929 All LJ 1186 — Over. 
AIR 1979 SC 404 (Mar). 

‘AIR S All 682 — Over. AIR 1979 SC 1498 

AIR: 1955 All 679 — Held not good law. AIR 
1979 All 82 (Jan). 

“4956 All LY 625 — Held not good law. AIR | 


1979 All 32 (Jan). 
ATR, 1959 All 576 : 
Over. AIR. 1979 SC 404. (Mar). 
‘AIR 1963 All 23 — Diss. 


97 A (May). l ae 
‘AIR 1963 All 556 : 1968 All LJ 368 (FB' — 
‘Over. AIR 1979 SC 404 (Mar). 
AIR vi All 471 : 1964 All LJ- 969 — Diss. 
1979 Gauhati 10 A (Jan). l 
£1965). Sol. Appeal No. 978 of 1962; D/- 3-19- 
1965 (Al) — Revers. AIR 
-1104 A (Jun). 


-AIR 1965 All 184 — . Diss. 
126. B (Andh Pra) (Sep). - 


All) —- Revers. AIR 1979 SC 684 


(Apr. 


{1967} ‘C: W. M..No. 4889 of 1967, D/- 22-12- 
1967 (Al) — Revers. 


(Jun). 
(4969) Spl. 
12-5-1969 (All) — ` Revers. 
592 E (Apr). " Jes Ei 
ATR 1971 All 260:1971 All LY 1082 — Diss. 
AIR 1979 Bom 156 G (May). 
‘1971 All LJ 1891 — Over. AIR 1979 All 209 
(FB) (Jun). 
(1972) C. M. W. No. 8788 of 1970, D/- £5-1- 
ee Oe — Pe ta AIR 1979 SC 


1 A,B pr). 
“AIR 1972 “hi 04 ED — Diss. AIR 1979 Raj 


C (Oct) 
E, LI 65 — ee ATR 1979 Al. 209 
an ; : 


Overruled in; Revers. : 


1959 All LI 375 (FE — | 
“AIR 1979 Celi 


1979 SG” 


AIR- 1979 NOC : 
‘{1966) Mea Appeal No, 254 of 1965, D/- 19-8- . 


65 B 
- (1977) Cri. 
AIR 1979 SC 1015 , 


A. Nos. 492 and 437 cf 1968, D/-. 
. AIR 1979 sc . 


AIR Sio% All 13 — Over. 





Reversed in 


1973 Ren CR 263 (Alli — Over. 


AIR’ 1979 
All 205 (Ju 


n). 
(1974) a Appeal No. 501 of 1974, D/-, 12-9- 


1974 (All) —- Revers, AIR 1979 SC 916 B 


(Jun). 

1974 All LJ 518 — Over. “AIR 1979 All 274 
FB) (Aug).. 

1974 All LIJ 912 AIR 1979 All 294 


(Sep). 
(Lor “Rie. Fom, No. 40 of - 1974, D- 2 -]2- 
975 (Al l) —+ Revers, AIR 1979 SC 882 


(ju n)’ 
ATR- ED Gun — Over. `-ATR vie All 218 
1975 ca roe 1914 (All) — Revers, “ATR 1979 


(Mar). 
(1976) Civil Réevn, No. 1135 of 1976, Dj- 21-12- 
1976 (All) — „Over. AIR 1979 ‘All 281 


(Aug). 
(1976) W "P. No. 7372 .of 1975, DJ- 2341-1976 
(All) — Over. AIR 1979 All £09- (FB) (Jun). 
(1976) ae P: No. 9538 of 1976, D/- 5-5-1978 
(All) — Over... AIR 1979 All 208" (FB) 


(Jun). 
1976 a Ho 1720 (Al) — Partly Reversed. 
9 SC 65 A Ga 


AIR I n). 
1976 a 1c 1720 (AI) — Revers. AIR 1979 


(Jan). es 

. No. 261. of 1973 and Re No. 8 
of a Di- 28-9-1977 (All) . Revers, 
AIR 1979. SC 916 B (Jun 

aor w P. No. 12048 of 1975. D/- 26-8-1977 
(Al — Over.: AIR 1979 All 209 (FB) 


(Ju D 
aor), ne È. No. 1283 of 1976, D/- 19-19-1977 
— Revers. AIR 1979 SC 228 (FB). 
1977 MY LIJ 205 (Al) — Revers. AIR 1979 


SC 850 (May). 
dar Tax LR 229 (Al) — Over. AIR 1979 SC 


— Over. 


1960 (Dec). 

1978 All LT (NOC) — Revers. AIR 1979 
SC 1459 B (Sep 

(1978) Le se 287 at — Over. AIR 1979 


AIR 1879 All 209 
(FB) (Jun). . 


LIR ` 


29 


$2- 


w> 


Other Journals 


1978 All J 1313 
(1978)4 All LR 9832 
1978 All W G 698 
1979 AC J 299 


‘1979 T AC 334 


(1979)1 Ren C J 31 
(1979) 1 Ren 


CRI 


(1978) 4 All 

L R808 
1978 All Cri R 664 
1979 Hindu 

L R136 


1978 All W © 596 
(1978) 4 All 
' LR773 
37 Fac L R 261 
1979 Lab I C 27 
(1979) 1 Lab 
L N 244 
(1878) 4 All 
L R794 


(1979) 1 Rent 
L R189 


(1978) 4 All 


~ 1978 All 


L R 840 
1978 All W C 469 
(1978) 4 All 
L R 639 
Rent 
; Cag 330 
(1978) 2 Ben 
CR 215 


- 1978 UP (RCO) 597 
- 1978 ALL J 1350 


s5 
D 


E CR 
(1978) 2 Rent 


1978 A Cri R 328 
1978 All W C 817 
1979 Mat L R 175 
(1978) 4 All 

L R 707 


`` 3978 All W C585 


(1978) 2 Ren 

302 
L R 542 

1977 AML J 1357 


1979 (5) All 
ae L R 183 


ATR 


47 
49 


54 
58 


_. 1979 (5) All 
L 


COMPARATIVE TABLE. 
.. A.D. R. 1979 Allahabad 
A. 1, R. 1979 Allahabad = Other Journals 


Other Journals 
1979 Rev Dee 74 
1979 AC J 164 
1879 TAG 214 


Pod 


1978 All W G 694 
(1978)4 All L R 928 


1978 All W Q 729 


ee 


1979 AIL J 
(NOG) 11 
1979 (8) All LR 16 
1979 AN L J 
(NOC) 12 
1979 AIL J 
(NOC) 9 
1979 All W C 100 


1979 (5) All 
LB 


1979 (5) All 
L R 156 
1979 (UP) RCC 71 
(1979) 1 Rent 
L R 532 
(1979) 1 Ren 
CR 445 


224 


1979 ANLI 
© (NOG) 10 
(1978) 2 Rent ` 
C J 569 


1979 AlI L J 166 


- (1978) 4 All 


LR 819 
1978 All W C 677 


' 1979 (UP) RCC 55 


1979 All G J 304 
1978 All W C 801 
1979 (UP) RCC 161 
R 233 


AIR 


184 
187 
189 
192 
193 
198 
200 
205 
209 
FB 


218 
FB 


226 
229 


230 


234 
240 
242 
246 
249 
253 
257 


260 


267 


FB 


274 


FB 
279 


281 
285 


287 | 


294 


296 


299 


l 10 
1979 Tax L R 


Other Journals AIR 


Lumea 


1979 All W G 206 


1979 UP TC 1048 


soù 


1979 Ali L J 676 
1979 Alt W © 380 
(1979) (5) All 

L R 390 
1979 All W C 371 
1979 All L J 685 
1979 (5) All 

L R 341 
1979 All Rent 

Cas 325 


1979 All W G 347 
1979 AU W C179 


(1979)2 Ren O J 69 


are : 


1979 Mat L R 294 
1979 Mat L R 320 
1979 U P T C 999 


(1979) 448 TC 84 
1979 S'E £ AN 


9 (2) 


(NOCI 126 
1979 All W C 418 


1979 (5) AD 


LR 38s 

1979 (5) All 
L R 226 
1979 All W C 393 
1979 Mat L R 355 
1979 All W R 569 
1979 All W C 358 
1989 (5° All 
- LR 489. 


1979 (5) All ` 
L R165 


Other Journale- 


299con(1979) 1 Rent 
L R 529 


801 1979 All L J 871 

SB 1979 All Wo 39 
1979 UPTO 1146. 

305 1979 AII L J 875 

SB 1979 UP TQ 1446: 


3075B 1979 All L J 3877 
310 1979 All L J 387 
SB 1979 UP TO 1188% 


312SB 1979 All L J 889 
316 


399 1979 AL Wo 477 
332 ae 
836 1979 (UP) RCO 285 
(1879) 2 Ren 
C Jig- 
339 a 
342 oe 
345 iy 
348 ea 
350 gig 
353 1978 (OP) RCO 224. 
1979.(6) All 
L R 273 
(1979) 1 Ren 
CR 8" 
(1979) 2 Ren 
C J 165° 
355 1979 Al L J 930. 
SB 1979 UP TC.1399" 
359 1979 (UP) RCC 16%). 
1979 (5) All 
LR 220. 
Z (1979) 9 Ren i 
l = C759 
361 P 
365 1979 All WC 437° 
366 dea: * 
370 ie 
374 1979(5) All > 
ae LR ee 
| 875 i ses 
379 a 
394 oe 
406 Ss 
All he 
413 oo 


ILR (4976) 2 All 
ILR AIR 
19 1977 NOQ 119 
24 1976 All 610 
34 1977 NOC 118 
45 1977 AU 279 
66 1976 » 488 
129 ” » 444 
156 » » 403 
169 ” » 420 
204 1977 NOQ 226 
261 s » 8l 
288 s » 82 
312 x AN 122 
329 9 » 175 
335 n ” 1 
375 » NOC 168 
400 5 ” 86 
4038 ” » 8B 
409 1976 All 470 
430 n s 499 
440 1977 » 174 
453 1976 » 475 
474 1977 » 26 
513 ” » 56 
582 » NOC 8 
537 » n 174 
572 » All 178 
602 ” » 118 
§99 ” » 163 
ILR (41977) 4 All 
ILR AIR 
1 1877 All 54 
83 1976 » 532 
74 1977 » 93 
130 1976 ‘» 552 
147 1977 » 983 
156 » NOC 86 
207 » » 147 
939 » » 193 
249 » All 259 
284 3? » 164 
303 ” » AY 
345 4. » 447 
849 ” » 38 
358 0 » 148 
369 » NOC 80 
375 » All 202 
412 ” x 4 
444 ” » 901 
520 9 » O11 
675 » NOC 318 
602 » All 304 
617 » NOQ 224 
625 ” » 163 
680 » All 800 
635 » NOO 192 
877 » Al} 322 
691 » ” 244 


1979 (All.) Indexes 1 (3) (2 pp.) 


Other Journals = All India Reporter 


ILR (41977) 
2 All 

ILR AIR 
186 1978 NOG 34 
191 ” » 81 
195 1977 All 416 
237 1978 NOO 62 
295 1977 <All 368 
31g  » 499 
829 ” » 469 
338 ” » 435 
350 ” » 42å 
383 » NOC 319 
374 » » 3 
884 » All 10¢ 
398 » NOC 187 
400 » <All 488 
409 ” » 4dd 
424 ” » 399 
483 » NOC 855 
436 » All 384 
44] 9 » 378 
462 » NOC 251 
497 7) » 250 
471 1976 All 557 
477 1977 » 421 
489 » NOG 857 
495 » All 408 
512 » NOO 856 
518 » All 408 
532 ” » 852 
540 » NOC 813 
55L » » 2 
653 » <All 584 
686 ” » 5937 

ILR (41978) 

4 All 

ILR AIR 

1° 1977 All 455 

8 1978 » Il 
11 1977 NOC 353 
25 x» All 482 
88 ” » 419 
42 1978 +» 48 
57 » NOC 28 
72 ” ” 5 
98 ” » 122 
97 » All 165 
105 $9 2 97 
127 » NOC 102 
141 ” » 101 
150 » All 18l 
157 ? » 99] 
194 ” » B81 
933 n 3 79 
245 1977 » 515 
27l 1978 » 288 
289 1977 » 549 
298 1978 » 284 
841 3 ” 18 
865 ” » 229 
381 ” » 271 
888 ” » 103 
403 ” » 73 
451 » NOC 66 


ILR (978) 1 All 
ILR AIR 


460 1€78 All 173 
487 » NOC 100 
577 177 » 258 
£09 1278 All 139 


ILR (41978) 
3 All 
ILR AIR 


1 i877 AH 390 
132 i978 » 299 
191 9 » §85 


(4977) 8 All LR 
All LR AIR 
267 1978 NOC 34 


886 » BO 288 
407 » All 11 
414 » NOC 6 
498 » Al 9 
457 » NOC 2 
482 » All 43 
486 ” ” g2 
512 » NOC 65 
530 » All ill 
§80 ” 7 12 
594 s? ” izi 
612 ” » 48 
620 ” 3 18 
631 ” » 53 
640 ” s 36 
668 ” » 971 
665 ” x 181 
670 » » 48 
690 » NOC 101 
707 » All 185 
713 ” » 312 
620 » - §C 1 
743 x All 270 


(1978) 4 All LR 


Al LR - AIR 
1 1978 All 119 
7 s 4 97 
35 ” » 195 
37 » O 287 
41 » All 173 
44 » SC 423 
57 » ~All: «100 
78 ” » 103 
96 » NOO 158 
102 ” 99 69 
104» BH 
109 » <All 178 
118 ” ” 59 
122 » NOC 90 
185 » §C 306 
15L » NOC 119 
158 ” » 120 


Sy Lt aa 


(1978) 4AN LR 
All LR ATR 
161 1978 SC 1202 
164 » All 168 
1783 n » 288 
176 ” » 250 
181 ” » 3i 
189 ” » 808 
198 # NOC 143 
202 s A) 264 
206 ” » 266 
223 » KO 938 
233 ” » 694 
291 » NOG 142 
816 » All 214 
319 ” » 212 
324 ” » 806 
334 » 8C $49 
343 ” » 1124 
353 ” » 1019 
366 » All 247 
368 ” » BIL 
872 » 3 297 
888 i» » 279 
387 ” » 298 
404 ” » 260 
415 ” » 323 
49 1 ” ” 15 
497 ” » 412 
499 » NOC 232 
500 ” » 119 
510. » 80 918 
516 9” » 1393 
522 s » 1239 
549 1979 NOC 4 
584 1978 All 413 
605 ” » 253 
619 ” » 301 
630 ” s 459 
639 1979 » 24 
647 1978 » 423 
650 ” » 421 
872 ” » 402 
"678" ” » 470 
681 » §C 1557 
682 1” » 135] 
707 1979 All 32 
710 1978 NOC 276 
712 ” » 275 
715 1979 +» 34 
718 ” » 80 
719 1978 All 513 
724 ” » 469 
736 » §0 1447 
745 2. » 1456 
747 ” » 1436 
773 1979 <All 416 
794 ” » 292 
808 ” x (412 
819 ” » 114 
840 ” » (93 
844 1978 » 657 
853 » » 507 
928 1979 » 63 
933 3 ” 3 
9388 1979 NOC 60 


Gamay 


(1979) 5 All DR: 
All LR AIR 


10 1979 NOQ 123. 
16 x All 92 
27 x $0 1808 
1978 All 655 
1979 NOC 35. 
1978 All 42g. 
1979 NOO 5 
1978 All 546- 
1978 SO 824 
1979 NOG 59 
106 » $C 712 
NOO 83 
All 104. 
299 
43: 
102 
279 
182 


8? 


296 3 3 
233 9 ” 
1979 NOG 
273 » All 3653. 
1978 = 549. 
1979 NOC 38 
320 » All 35$- 
826  » NOG 140 
All 218. 
SC 1104. 
Al] 274 
890 ” » §=69809- 
NOC 188: 
All 374 
488 2 » 904. 
NOG 194 
1980 » & 
568 » BO I2% 
573 1979 Sc 1748. 


1977 All Rent 
Cas 
All Rent Cas — AIR: 


1 1977 NOG 1 
4 13976 SC 1800: 
7 1977 Nosas T 


10 » Al 18% 
39 » NOG 2 
61 1978 SC 2400- 
83 ” » 93385 
93 » 2358 
99 ” » 9584 
105 1977 1» 902 
110 1976 All 555. 
117 1977 SO 364 
128 n » 445 
133 ” n” 1912 
1386 I876 » 2340- 
142 1977 » 678. 
148 » All 72- 
153 » $C 1483. 
154 ” n 1520- 
156 1977 All 557 
163 ». 8C 1217° 
167 » » 1120- 
170 » » 228 
171 ” NOG & 
176 » SO 132 


A4 Other Journals == All India Reporter (concld.} 
1977 All Rent Cas] 1975 All WG 1978 AL WC 1979 All W C 
All Rent Cas AIR All Wo AIR AlLWGC AIR} All WC AIR 
179 1977 SC 2047 161 1978 All 8211256 1979 NOC 112 
182 ” » g36{ 408 1978 NOG BIj i65 ” » 100] 328 ” » 140 
210 » All 463 168 1977 All 487|347 » All 229 
295 o» » 408 — 178 1978 NOG 34350 » £4» 294 
240 1976 » 4388 193 » AU 11i3a7l » » 218 
244 1977 SC 1201| 1977 ALLWC 19 » NOG 651380 » » 209 
292  » NOGO 250] an | 204 » All 214) 893 » » 281 
323 » » 857 See NO ee 299 +» » 323409 » NOG 138 
B26” All 399) 05 w n ggl 2788 NOG 139]418 » All 274 
7334. » NOGO 315 301 » All. 2971458 » Sc 1015 
402 » All 9 
338 1978 » 341 gag . * 1l 302 " » 9601 465 ” » 850 
. 314 » ~ 2791477 » Al 328 
-862 1977 SC 1198] 442- » >» 12150, »  » 298487 on» 368 
365 » NOC 351| 457 » » 48 
S7 w a BBE 344 » 1» 29665523 » SO 1536 
“aed 197g » ggl Oo NOO 8) 371 » » 255539» Al 301 
8 881 470 x All 82) 387 » » 2991 568 ” » 287 
<891 1977 NOG 3850] 607 ” » 18i 399 A » 80191580 1980 NOG 6 
8o3 » All 4791 524 ” « 2884 449 ” » 9531 608 » S0 15 
-417 1978 » 36] 529 " » dij 4597 » » 4631685 1979 » 1911 
-495(1)1977 SC 1985f 5834 » NOG 101] 469 1979 » 24] 652 1980 » 174 
-495(2) » All 439/539 » All 46] 470 1978 NOG 283] 660 1979 » 1829 
4499 » SC 2183} 553 ” » 88} 500 » All 4261 663 ” » 1825 
570 » » 36{506 » NOC 197] 674 19890 NOC 2 
— 575 » » 7į508 » » 2% (sc) 
585 »  » 211/518 » All 45914682 » 8G 62 
4978 All Rent | 591 » ©» 27/537) » » 513,701 » Al 8 
n ” » 
Cas 594 NOO 102[ 547 470 
597 » All 1851549 » » 421 „men 
-All Rent Cas AIR 606 "m » 9711 559 » 417 
23 1978 All 82/616 » » 221) 585 1979 » 3821 4977 Rew.Dec 
31 1977 » 481}624 » » 911596 ».» 16 Re Dee AIR 
59 1978 SG 287] 744 ” » 195} 631 1978 » 165 ov Ve 
146 1977 » 99601698 » » 139/647 » gg 1407} 337 1978 All 7 
351 1978 All 178| 714 » NOG 81'649 .» All 455/373 ” ” 241 
918 1977 SQ 2421| T21 ” All 241|656 » » g28|419 » “NOC 100 
3 731 » » 157) 664 1979 » 12 
220 »  » 2425 . PEA 
677 » » J4 
.224 1978 ” 45 Pn 694 n + 63 
296 » » 299 698 » » 4° 4978 Rew Dec 
330 1979 All 241 4978 Al] W C |723 1978 » 539 y Dee AIR 
479 1978 » 507 ade A 799 1979 » 8] PS 
C AIR 1 1978 Al 157 
— 2 1978 All 86 
11 3 rr 299 801 1979 ” 170 49 bod 33 A 63 
810 1978 » 415 43 ” » 140 
9 ’ : 
1979 All Rent | 38 i378} qgal S17 1972 » 29| 53 1977 NOG 147 
Cas a7 » » 176 77 1978 » 66 
-All Rent Cas AIR] 52 » NOG 66 owl a j my sei 
27 1979 SC 835| 54 » AIL 818] jane ik 
28 » »1601| 58 1978 Noo es) 1979 All WO pe aa 
364 1978 All 546] 59 1919 All 476) All WC AIR 145 ow» SC 1194 
“283 1979 SC 824| 71 1978 » 79| 3 1979 NOC 59 
11 1979NOG 140| 90 » » 264| 7 1» 4» 3g{ 154 1978 All 100 
S25 » All 2181 94 » NOG 120}100 » AN 101; 170 » SC 1341 
96 » Sac 47/179 »  » 930] 210 1977 » 2196 
— 116 » NOG 28] 206 m » 189; 239 1978 NOC 233 
124 # » 90° 246 » NOC 82| 258 


» SO 1460 


1978 Rey Dee 
Rev Des AIR 
286 1978 All: 614 
288 ” nm 533 


“ 


4979 Rey Dan 


Rev Dec AIE 
26 1979 SC 413 
40 » NOC 125 
73 1978 +» 9 
74 1979 All 47 
80 » 80 1015 

89(1) 1978 `» 1557 

229 1980 NOG 3 

; (SQ) 


owen 


1977 (UP) RC G 


(UP)RCC AIB 
288 1978 NOG 34 
§44 » All 3d 
624 ” ” 82 


681 1977 NOO 350 


4978 (GP) RCC 
(UP)ROC AIR 
49 1977 NOC 353 
92 1978 SG 287 
109 1977 All 554 
13L 1978 » Bg 
153 » NOC 11 
158 wow 

972 1976 All 252 
452 » NOG 197 
482 1978 All 549 
553 1979 NOO 1 
581 4978 All 507 
597 1979 » 2 


ne, 


1979 (UP) RCG 


(UP )RGC AIR 
55 1979 Al 166 
71 ” x 104 

161 ” n jga 

165 ” » 359 

187 x NOG 80 

224 » All 353 

285 ” * 386 

322 1978 " 470 

349 1979 NOG 146 

All 834 


558 " 


THE 

All India Reporter 
= 1979 | 
Allahabad High Court — 


manning 


` 


AIR 1979 ALLAHABAD I - 
S. J. HYDER, J. 


M/s. P. C. Bhandari, Appellant v. M/s. 
New Victoria Mills, Respondent, 


Second Appeal No. 666 of 1971, D/- 26-9- 
1978.* >- 


Civil P. C. (5 of 1908), O. 7, R. 6, Proviso 
(inserted by Amendment Act 1976) — Limi- 
tation Act (36 of 1963), S. 18 — Suit tor re- 
covery of debt — Exemption from limitaton 
law — Acknowledgment of debt need aot 
be unconditional. 


Where in a suit instituted for recovery of 
debt the plaintiff sought exemption fom 
limitation law relying on a letter of acknrw- 
ledgment written by defendant after the 2x- 
piry of three years from the date of the tran- 
saction and also referred to his two letters 
making conditional acknowledgments 2ot 
pleaded in the statement of claim as savng 
limitation. 

Held that after the amendment in O. 7, 
R. 6 of the Civil P. C., there can be no m- 
pediment in taking into consideration he 
: two letters for the purpose referred to in -he 
opening part of the proviso to R.6. In 
these letters the defendant admitted the jural 
relationship of debtor and creditor between 
himself and the plaintiff and also expressed 
his readiness and willingness to pay my 
amount which may be found due to the 
plaintiff after looking into the account booxs. 
Section 18 of the Limitation Act does not 
contain anything to indicate that the adris- 
sion in order to amount to an acknowledg- 


*(Against Judgment and decree of S. C. Misra, 
Addl. Dist. J., Kanpur, D/- 12-12-1970.) 


JV/KV /E650/78/AS/DVT 
1979 All./Y I G—11 


ment within the meaning of S. 18 must be 
unconditional. The letter relied on by the 
plaintiff contains a clear and unequivocal ad- 
mission of the plaintiffs claim and in the 
written statement itself the defendant has’ 
conceded that certain sum was due to the 
plaintif from them. Therefore the plain- 
tifs claim could be decreed. AIR 1925 All 
340; AIR 1961 SC 1286; AIR 1967 SC 
935 and AIR 1971 SC 1482, Rel. on. 

= * (Paras .4, 8, 10) 


Anno: (1) AIR Comm. Lim. Act. (5th 
1976) Edn.), S. 18, N. 19; (2) AIR Comm. 


C. P. C, (9th Edn.), O. 7, R.-6, Proviso, 
Notes 1, 2. 
Cases Referred: Chronological Paras 


AIR 1971 SC 1482: 1971 All LJ 1878 9 
AIR 1967 SC 935 l 9 
AIR 1961 SC 1236 . 8 
AIR 1925 All 340 : 25 All LJ 248 . 8 

K. L. Grover, for Appellant; S. N. Verma, 
for Respondent. 


JUDGMENT :—- The short question which 
requires consideration im this second appeal 
is whether limitation for the suit filed by the 
plaintiff-respondent was saved under Sec. 15 
of the Limitation Act, 1963. On this ques- 
tion, the two courts below have differed. The 
trial court was of the view that the suit of the 
plaintiff-respondent was barred by time and 
S. 18 of the Limitation Act did not come to 
his assistance. The lower appellate court, 
however, has taken a different view. It has 
come to the conclusion that Ext, 7 dated 
18th of Nov. 1962 and Ext. 9 dated 14th of 
May, 1968, which are letters written by the 
defendant were sufficient acknowledgments 
and saved limitation under S. 18 of the Act. 

2. The suit filed by the plaintiff-respon- 
dent was for the recovery of a sum of Rupees 


ty 
+ 


2 All. [Prs. 2-8] M/s. P. C. Bhandari v. New Victoria Mills (Hyder J.) 


5,622.88. It is not in dispute between the 
parties that the defendant-appellant was pur- 
chasing cloth from the plaintiff-respondent 
‘who are producers. The last purchase was 
admittedly made by. the defendant on 15-9- 
1961 and the aforesaid amount represented 
the balance of the amount due to the plain- 
tiff-respondent. The suit was instituted on 
11-3-66 i. e. well beyond three years from 
‘the date of the last purchase. In order to 
save limitation, the plaintiff relied on a letter 
written by the defendant dated 2nd March, 
1965. The trial court was of the view. that 
the letter dated 2nd March, 1965 was an ac- 
knowledgment made after the expiry of three 
years from the date of the last purchase and 
could not be taken into account. It further 
held that Exts. 7 and 9, to which reference 
has already been made above, cannot be 
taken into consideration since the same have 
not been pleaded as saving limitation, in the 
statement of claim. The first court of appeal 
has held that the letters Exts. 7 and 9 could be 
taken into account in spite of the fact that 
they have not been referred to in the plaint. 
It further held . that the said letters 
amounted to acknowledgment within the 
meaning of Section 18 of the 
Limitation Act, 1968 and, therefore, savea 
limitation. The appellate court accordingly 
decreed the suit of the plaintiff-respondent. 


8. O. VIL R. 6 of the Civil P. C. lays 


down that where a suit is instituted after the 
expiration of the period prescribed by the 
law of limitation, the plaint shall show the 
ground upon which exemption from such 
law is claimed. To this rule, a proviso has 
been added by the C. P. C.. (Amendment) 
Act, 1976, which reads as follows :—~ 


“Provided that the court may permit the 
plaintiff to claim exemption from the law 
pf limitation on any ground not set out in 
the plaint, if such ground is not inconsistent 
with the grounds set out in the plaint.” 


4. The said amendment is of a proce- 
dural mature. It is settled law that a litigant 
zas no. vested right in procedure. There is 
20 reason why the law amended should not 
de taken into account. The first court of 
appeal has exercised its discretion in favour 
of the plaintiff-respondent. The exercise of 
the said discretion cannot be said to be per- 
‘Yerse or erroneous in law. Apart. from the 
seasoning óf the court below on this ques- 
sion; with which I concur, I am of the view 
ihat after the amendment in O. 7, R. 6 ot 
the Civil P. C., there can be no impediment 
n taking into consideration Exts. 7 and 9 
izor the purpose referred to in the opening 
part of the aforesaid’ provision of law. 


ÁA. K R. 


' o The appellant has argued that the said | 


letters namely, Exts. 7 and 9 did not amount ` 
to acknowledgment. The letter Ext. 7 dated 
18th Nov. 1962, after stating that the ac-- 
count books of the defendant-appellant were 
not available at Kanpur and had been sent 
for the purpose of checking the ‘payment 
made to the plaintiff, concluded by saying: 

“For the present, I cannot say about: the 
whole matter, but I can assure you that 1l 
shall do my best to see that the outstanding, 
if any, is liquidated as early as possible.” 

6. In the letter Ext. 9 dated 14th of 
May, 1968, it was stated that there were 
cordial relations existing between the parties 
and if in spite of that the plaintiff-respondent 
proceeded to take legal action for the re- 
covery of the amount which they claimed 
was due to them, they could do so. It was 
also stated that the accounts sent by the 
plaintiff-respondent were being verified, In 
the said letter it was stated as follows im the 
last paragraph :- 

“Anyway we will not bring this matter in- 
to controversy because we still hope that you 
will be able to pay us and we assure you 
that we will be able to pay you the last 
penny but it is mecessary that we should be 
able to look into the matter in our books of 
accunts which are not in our possession.” 


% The appellant urged that the words 
quoted above did not amount to an acknow- 
ledgment of liability so as to attract Sec. 18 
of the Indian Limitation Act, 1963. Accord- 
ing to the appellant, an acknowledgment 
within the meaning of S. 18 of the Indian 
Limitation Act must be an unconditional ad- 
mission to pay exact amount claimed by the 
plaintiff. It was submitted that by means ci 
the said letters Exts. 7 and 9, the defendant- 
appellant only stated that he would pay any. 
sum of money which was found due atter 
checking the amount with the help of his 
own account books. . : 


8. After considering the matter, I am un- 
able to. accept the contention of the learned 
counsel, Section 18 of the Limitation Act, 
does not contain anything to warrant the 
submission that the admission in order to 
amount to an acknowledgment within the 
meaning of S. 18 of the Limitation Act must 
be unconditional. The scope of S. 18-of the 
Limitation Act, 1968 which substantially 
corresponds to S. 19 of the Limitation Act, 
1908, has been considered in a number ot 
decided cases. A Division Bench of this. 
Court in Sant Lal v. Beni Prasad; ATR 1925 
All 840, held that when the writer of a docu- 
ment alleged to be an acknowledgment 
within the meaning of S. 19 of the Limitation. 
Act, 1908, admitted the existence of a ran- 


1978 


ning. account between the parties and went on 


to say that his representatives would com- 
pare accounts and pay what was found to 
be due was a_ sufficient acknowledgment 
within the meaning of the aforesaid provi- 
sion of law. The matter was considered by 
the Supreme Court in. Shapoor Fredoom 
Mazda v. Durga Prosad Chamaria, AIR 1961 
SC 1286. In that case it was. observed as 
follows (at p. 1238): 


“Words used in the acknowledgment must, 
however, indicate the existence of jural rela- 
tionship between the parties such as tha of 
debtor and creditor, and it must appear that 
the statement is made with the intention to 
admit such jural relationship. Such intention 
can be inferred by implication from the 
nature of the admission, and need not be 
expressed in words. If the statement is fair- 
ly clear, then the intention to admit jural re- 
lationship may be implied from it.” 


9. This case was followed by the Su- 
preme Court in Tilak Ram v. Nathu, AIR 
1967, SC 985. The matter again came up 
for decision before the Supreme Court in 
Lakshmirattan.Cotton Mills Co. Ltd. v, Alu- 
minium Corporation of India Ltd., AIR 1371 
SC 1482 and ‘their Lordships observed as 
under (at p. 1485): 

“It need mot, however, amount to a pro- 
mise to pay, for an acknowledgment does 
not create a new right of action but mezely 
extends the period of limitation. The state- 
ment need not indicate the exact nature or 
the specific character of the liability. The 
words used in the statement im question, 
however, must relate to a present subsisting 
liability and indicate the existence of jural 
relationship between the parties, such as, for 
instance, that of a debtor and a creditor, and 
the intention. to admit such jural relationship. 
Such an intention need not be in express 
terms 


surrounding circumstances, Generally speak- 
ing, a liberal construction of the statement 


_in question should be given.” 


10. Keeping the test down in the cases 
referred to above, there cannot be any man- 
ner of doubt that the defendant-appellant ad- 
mitted the fural relationship of debtor and 
creditor between himself and the plaintiff- 
respondent. The defendant-appellant also ex- 
pressed his readiness and willingness to pay 
any amount which may be found due to the 
plaintiff-respondent after looking into the 
account books. The letter dated 2nd March, 


‘1965 (Ext. 11) contains a clear and unequi- 


vocal admission of the plaintiffs claim with- 
out specifying the exact amount, In the writ- 


Mahavir v. State (N. D. Ojha J} 


and can be inferred by implication _ 
from the nature of the admission and the 


[Pr. 1] All, 3 


ten statement itself, it has been conceded on 
behalf of the defendant-appellant that a sum 
of Rs. 2749.70 was dus to the plaintif from 
them. Taking into account all these facts, 4 
am of the opinion that the first court ot ap- 
peal was right in passing a decree in favour 
of the plaintiff-respondent. 
11. The result is that this second appeal 
fails and is hereby dismissed with costs. 
Appeal dismissed. 


AIR 1979 ALLAHABAD $ 
N. D. OJHA AND R. R. RASTOGI, Jf. 


Mahavir and others, Petitioners v. The 
State of U. P. and others, Respondents, 


Civil Mise. Writ No. 6077 of 1978, D/- 
25-9-1978. 

U. P. Krishi Utpadan Mandi Adhiniyam 
(25 of 1964), S. 12 (2) — Mandi Samiti is a 
local authority for purpose of land acquisition 
~~ Definition of local authority in U. P. Act 
25 of 1964 prevails over that under the 
General Clauses Act, (General Clauses Act (10 
of 1897), S. 8 (81) — Constitution of India, 
Art. 254), 


Mandi samiti is local authority under Sec- 
tion 12 (2) of U. P. Krishi Utpadan Mandi 
Adhiniyam. But it would not be so if defini- . 
tion of “local authority” as contained in Sec- 
tion 3 (81) of General Clauses Act is applied. 
However as the U. P. Krishi Utpadan Mandi 
Adhiniyam has received assent of the Presi- 
dent, the definition of local authority as con- 
tained in U. P. Act No. 25 of 1964 would 
prevail and the Mandi samiti would be local 
authority. So acquisition of land under the 
Land Acquisition Act for Mandi Samiti has 
to be treated as acquisition for local autho- 
rity. AIR 1963 SC 1890, Disting. 

(Para 3) 

Anno: AIR Man. (8rd Edn.) General 
Clauses Act, S. 3 (81), N. 28; AIR Comm. 
Constn. of India (2nd Edn.), Art, 254, N. 2. 
Cases. Referred: Chronological Paras 
AIR 1963 SC 1890 : 1964 All LJ 639 $ 

Ramendra Asthana, for Petitioners. 


N. D. OJHA, J. :— The only point which 
has been urged by counsel for the petitioners 
in this writ petition is that the Mandi Samiti 
for which the land is being acquired is a 
company within the meaning of the Land 
Acquisition Act and since the procedure pre- 
scribed under the said Act for acquisition for 
a company has not been followed, the pro- 
ceedings for acquisition are illegal. 


KV/KV/E679/78/PNK/DVT 


4 AH, 


2. Having heard learned counsel we are 
of opinion that there is no substance in this 
submission, Section 12 of the U. P. Krishi 
Utpadan Mandi Adhiniyam, 1964 (U. P. Act 
No. XXV of 1964) which received the Presi- 
dent’s assent on October 24, 1964, prescribes 
for establishment and incorporation of a 
Committee for every market area. The Com- 
mittee is to be called the Mandi Samiti. 
Sub-section (2) of Section 12 provides that 
the Committee shall be deemed to be a local 
authority for the purposes of Land Acquisi- 
tion Act, 1894 and any other law for the 
time being im force. 

3. Counsel for the petitioners placed re- 
liance on Valjibhai Miljibhai Soneji v. State 
of Bombay (AIR 1963 SC 1890). In that case 
the question arose whether the State Trans- 
port Corporation was a local authority within 
the meaning of the Land Acquisition Act. 
The learned Attorney General placed reliance 
on S. 29 of the State Road Transport Act, 
1950 which provided that the Corporation 
shall for all purposes be deemed to be a 
local authority. It was held (at pp. 1894-95) : 


“No doubt, that is so. But the definition 

contained in this Act cannot override 
the definition contained in the General 
Clauses Act of 189% which alone must apply 
for construing the expression occurring in a 
Central Act like the Land Acquisition Act 
unless there is something repugnant in the 
subject or context. Though land acquisition 
is mow in the concurrent list and, therefore 
the State can legislate, the Bombay Act not 
having received the President’s assent cannot 
prevail against the meaning of the expression 
‘local authority’ in that Act. No repugnancy 
is pointed out.” 
In the instant case, im view of sub-sec. (2) 
of S. 12 of the U. P. Krishi Utpadan Mandi 
Adhiniyam there is apparent repugnancy. It 
the definition of ‘local authority’ as contained 
in the General Clauses Act is taken into 
consideration the Mandi Samiti will not be 
a local authority. On the other hand, if Sec- 
tion 12 (2) of the U. P. Krishi Utpadan 
Mandi Adhiniyam is taken into consideration 
it would be a local authority. In the instant 
case, unlike the Bombay State Road Trans- 
port Act, the U. P. Krishi Utpadan Mandi 
Adhiniyam, as has already been pointed out 
above, has received the assent of the Presi- 
dent. In this view of the matter notwith- 
standing the definition of ‘local authority’ 
contained in the General Clauses Act the 
Mandi Samiti or the Committee would be a 
‘local authority’ for the purposes of Land 
Acquisition Act and as such acquisition for 
such a Committee cannot be treated as ao 
quisition for a company. 


Mahendra Singh v, Krishna Devi 


ALR 


4. No other point has been pressed. 
ü In the result, the writ petition fails 
and is, accordingly, dismissed. 
Writ petition dismissed. 





AIR 1978 ALLAHABAD 4 


H. N. SETH AND- 
V. K. MEHROTRA, JJ. 


Mahendra Singh, Appellant v. Smt 
Krishna Devi, Opposite Party. 


F. A. F.O. No. 239 of 1973, D/- 30-8» 
1978.* 


(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Accident — Death — Com- 
pensation — Computation. 


Where the deceased was a boy of 19 
years and a student and came. from a 
family, members of which were long 
lived payment of compensation of 
Rs. 25000/- to the mother of the de- 
ceased aged 36 years, on the basis of 
life expectancy of 70 years and that 
She could have expected financial as- 
sistance at the rate of Rs. 100/- per 
month for 34 years, must be consider- 
ed to be reasonable. (Para 8) 


Anno: AIR Comm, Motor Vehicles 
Act (ist Edn.), S. 110-B, N. 1. 


(B) Motor Vehicles Act (4 of 1939), 
S, 110-A — Term ‘legal representative’ 
in S. 110-A — Includes mother of the 
deceased. (Hindu Succession Act (1956), 
S. 8 and Fatal Accidents Act (1855), 
S. 1-A). 

The term legal 


representative in 
S. 110-A includes 


mother of the de- 
ceased also. (Para 9) 


The Motor Vehicles Act does not 
specify as to who is to be treated as 
legal representative for the purpose 
of S. 110-A. Guidance can be taken 
from the Hindu Succession Act, 1956. 
In the case of a male Hindu who dies 
intestate, the property, under S. 8 
of the said Act, shall devolve, firstly, 
upon the heirs being relatives specified 
in Class I of the Schedule. Mother is 
an heir falling in Class I of the Sche- - 
dule to the Act. The Fatal Accidents 
Act, 1855 also affords guidance on the 
question. S., 1-A of that Act, inter 


*(Against judgment and Award, D/ i 
24-5-1973 passed by Ram Surat Singh 
Dist. J., Meerut exercising the power 





of Motor Claims Accident Tribunal. 
Meerut.) 
JV/IV/E366/78/ABO/SNV 


y 
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alia, enables the 
losing life in an accident caused ky 
the wrongful act or default of another 
to- claim damages. The term ‘legal re- 
presentative’ should. not be so constru- 
ed as to exclude a claim petition by 
a person who does not represent the 
estate of a deceased person and the 
definition. of legal representative as 
contained in S. 2 (11), C.P.C. narrow- 
ly construing the term in question, 
Should not be imported into Sez- 
tion 110-A, Having regard to the ob- 
ject with which the provisions of Sez- 
tions 110 to 110-F were enacted, it is 
proper that the term legal represen- 
tative as used in S. 110-A must be 
given an extended meaning so as to 
include all such persons who have 2 
right to claim damages under the 
Fatal Accidents Act while deciding the 
question as to who can claim compen- 
sation when death has resulted from 
an accident, (Para 9) 
Anno: AIR ` Comm. M. V. Act (ist 
Edn,), S. 11-A.N. 2. 
Cases Referred: Chronological Paras 
1978 All LJ 430 (All) 11 


Shanti Swarup Bhatnagar and A. K. 
Sharma, for Appellant; Ashok Verma 
and K. ‘B. L. Gaue, for Opposite Party. 


MEHROTRA, J.:— This is an ap- 
peal under S. 110-D of the Motor 
Vehicles Act against an award dated 
24th May, 1973 awarded by the Motor 
Accidents Claims ‘Tribunal, Meerut 
(hereinafter referred to as the ‘Triku- 
nal’) in claim petition No. 147 of 
1968. By this order a sum of rupees 
25,000/- was awarded by the Tribunal 
to Smt. Krishna Devi by way of com- 
pensation with interest at 6 per cent 
per annum. The award was made in 
the. circumstances appearing  herein= 
after. 


@ Ompal Singh, aged. 
years, who was the son of claimant 
Smt. Krishna Devi, was returning on 
a scooter on Aug. 8,1968 at about 
11.15 a.m. to his house from the shop 
of his father. As he reached near the 
Kavi Nagar Railway Crossing, on 
Hapur-Gaziabad Road a bus with regis- 


-= tration No, DLP 3622 coming at ahigh 


speed from the opposite direction 
dashed against the scooter, as a result 
whereof Om Pal Singh died on the 
spot. This vehicle was owned by the 
appellant’s father Sardar. Bachan Singh. 


Mahendra Singh v. Krishna 
parents of a perscn. 


`" Tribunal was that the 


about 19 


Devi (Mehrotra J.) [Prs, 1-2] AN. 5. 


In the claim petition, giving rise to 
the present appeal, the said Bachan 
Singh was impleaded as opposite party 
No. 1, The appellant was substituted 
in his place during ‘the pendency of 
the proceedings before the tribunal 
during which Bachan Singh died. The 
vehicle was insured with the Northern 
India - General Insurance Company 
Limited, which is respondent No, 2. in 
this appeal. The purchase of the vehi- 
cle had been financed by respondent 
No. 3,namely, Motor and General Fin- 
ance Limited. While it was being dri- 
ven by respondent No, 4, Harchand 
Singh. According to the case set up by. 
the claimant, Smt. Krishna Devi, the 
accident had been caused on account 
of the rash and negligent manner in 
which the vehicle was being driven, 
A sum of Rs, 25,00C/- was claimed as 
compensation by her. The defence of 
the present appellant before the Claims 
real -owner of 
the vehicle was the Motor and General 
Finance Limited (respondent No. 3) 
which had financed its purchase parti- 
cularly because he had yet to complete 
the payment of the purchase price. 
According to the defence taken by the 
appellant, the accident took place on 
account of the rash and negligent driv- 
ingof the scooter by the deceased who 
was carrying a dog on it and that, in- 
asmuch as, the deceased was only a 
student and was not helping his father 
in his business, the claimant was not 
entitled to any compensation on ac- 
count of the death of the deceased. It 
was also pleaded that the husband of 
the claimant was carrying on his-own 
business and was a well-to-do person 
and that, on that account as well, the 
claimant was not entitled to any com- 
pensation. The defence of respondent 
No. 2, the Northern India General In- 
surance Company Limited, inter alia, 
was that it was not established that 
the vehicle was beirg driven by aper- 
son holding a driving licence and the 
accident. was not notified to it. It was, 
therefore, not liable for payment of 
any amount as compensation. In any 
case, its liability could not exceed any 
amount beyond Rs. 20,000/-. Regpon- 
dent No. 3 set up the plea that though 
it had financed the purchase of the 
vehicle, yet as the same was under 
the control of the purchaser who had 


_ 6 All, [Prs, 2-5] Mahendra Singh v. Krishna Devi. (Mehrotra J), 


already paid the major portion of the 
amount due by the time the accident 
took place, and only a fraction of the 
amount remained to be paid, the liabi- 
lity was entirely of the purchaser. The 
driver, namely, respondent No, 4, Har- 
chand Singh, did not put in any de- 
fence and the case proceeded ex parte 
against him. 

3. The tribunal framed the follow- 
ing seven issues for determination: 

1, Whether the accident took place 
as a result of any rash or negligent 
act on the part of the person driving 
the bus No, DLP 3622, If so, its 
effect? 

2. Whether the accident took place 
as a result of any rash or negligent 
act on the part of the deceased? If 
so, its effect? 

3. Whether the person, who was 
driving the bus at the time of the ac- 
cident, held a valid licence? If not, its 
effect? . | 

4. Whether the applicant is entitled 
to get any compensation? If so, what 
amount and from which of the O. Ps. 

5. Whether the petitioner is not the 
legal representative of the Sri Ompal 
Singh deceased and, if so, is she en« 
titled to maintain the claim? 


6. Whether the bus in question was 
the property of M/s Motor and Gene- 
ral Finance Co. Ltd, Delhi-6? If so, 
its effect? à 


7. Whether the driver of the bus in 
question was not driving the bus at 
the alleged date and time under au- 
thority or permission of Sri Bachan 
Singh, father of the respondent No. 1? 
If ‘so, its effect?, 


4. Its finding on issue No: 1 was 
that the driver of vehicle DLP 3622 
was highly negligent and had driven 
the same in a rash manner, The acci- 
dent took place on account of rash 
and negligent act of the driver. On 
issue No, 2 the finding recorded by 
the. tribunal was that the accident did 
not take. place due to any negligence 
on the part of deceased Om Pal 


Singh. It held under issue No, 3 
that the driver Harchand Singh 
had a valid driving licence at the 
time the accident took place while 


on issue No. 5the finding recorded by 
the tribunal was that being a legal re- 


presentative of her son, the claimant (res- 
pondent No, 1) was entitled to main- 
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tain the claim petition. It took the 
view, while deciding issue No. 6, that 
as some part of the. sale-price had re- 
mained unpaid, not only Bachan Singh 
(father of the present appellant) who 
is the purchaser but also Motor and 
General Insurance Limited (respondent 
No. 3) which had yet to receive part 
of the sale consideration, continued to 
retain right over the vehicle and latter 
had correctly been impleaded along 
with the purchaser by the claimant 
as an opposite party in the claim 
petition, The vehicle in question was 
a property of both of them. While de- 
ciding issue No, 7, it found -that 
respondent No. 4 was a regular driver 
ofthe vehicle on behalf of the owners 
so that it could not be pleaded that 
the vehicle was being driven without 
the authority or permission of the ap- 
pellant’s father. Thereafter, it proceed- 
ed to consider the question of quan- 
tum of compensation, It came to the 
conclusion that even if compensation 
is awarded at the rate of Rs. 100/- 
per month, the claimant was entitled 
to a sum of Rs. 48,000/- on the basis, 
that the claimant could have expected 
financial assistance from her deceased 
Son at least at that rate for nearly 34 
years. Since, however, the claimant 
had herself asked for a sum of rupees 
25,000/- by way of compensation, the 
tribunal awarded that sum against al} 
the opposite parties to the claim peti- 
tion. The liability of the Insurance 
Company was held to be only to the 
extent of Rs. 20,000/- as per the terms 
of the policy of insurance. 


5. The learned counsel for the ap- 
pellant has raised three questions bæ- 
fore us. Firstly, according to him, as 
the accident had not been caused on 
account of rash and negligent act of 
the Bus driver but was caused on ac- 
count of the rash and negligent driv- 
ing of the deceased himself, the ap- 
pellant could not be held lable for 
payment of any amount by way of 
compensation. Secondly, that even on 
the assumption that the accident oc- 
curred on account of the vehicle hav- 
ing been driven in a rash and negli- 
gent manner, the amount of compen- 
sation assessed by the Tribunal was 
erroneous and, thirdly, that the 
claimant, who is the mother of the 
deceased was not the legal representa- 
tive of her deceased son and ‘could 
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not, therefore, maintain the claim peti=- 
tion. 

6. We find on the evidence on re- 
cord that -the Tribunal rightly conclud- 
ed that the accident in which Ompal 
Singh lost his life had been caused 
due to the rash and negligent manner 
in which vehicle No. DLP 3622 was 
being driven, and not on account cf 
any rash or negligent act on the part 
of the deceased in driving the scooter. 
The two witnesses, namely, Raghurej 
Singh (P.W2) and Jogendra  Barar 
(P.W.3) who were  eye-witnesses cf 
the accident, have given a consistart 
version of the accident indicating thet 
the vehicle was coming at a very fast 
speed and while passing the railway 
line bumped, went towards the rigkt 
side and dashed against the scooter cf 
the deceased Ompal Singh. On accourt 
of the impact, Om Pal Singh died on 
the spot as also the dog which had 
accompanied the deceased on the scoc- 
ter, The vehicle itself was damaged 
and fell down in a ditch on the sice 
of the road and turned turtle. Tre 
driver, Harchand Singh (Respondent 
No. 4) appeared before the Tribunal 
as D.W.1 and in his deposition stated 
that he was driving the vehicle at a 
moderate speed of 30 Km per hour 
and while crossing the railway lirs, 
applied his brakes and the bus was m 
control. According to him, the 
scooter driven by the deceased, Om 
Pal Singh struck against the left mud- 
guard of the bus and with a view o 
avoid the accident, he  (Harchard 
Singh) took the vehicle to the other 
side but could not control it, with the 
result that it fell down in the ad- 
foining ditch, He, however, stated 
that the dog as well as Om Pal Singh 
died on the spof. 


7 From .the circumstances, f is 
apparent that Harchand Singh was not 
giving out the true version of the az=- 
cident in which Om Pal Singh Ics? 
his life. The Tribunal, in our opinicn, 
has rightly concluded from the cir- 
cumstances appearing before it that the 
accident took place because Harchand 
Singh was driving the vehicle in a 
rash and negligent manner. The vehi- 
cle driven by him had, 
crossed the railway crossing. The scov- 
ter, on which the deceased Om Fal 
Singh was coming, was admittedly 
coming from the opposite direction and 
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Om Pal Singh as well as the dog died 
instantaneously after the impact of 
the vehicle against the scooter, The 
vehicle itself fell down in a ditch. All 
these would not have happened unless 
the vehicle was being driven in aneg- 
ligent manner and at a fast speed. 
One would expect that while negotiat- 
ing the railway crossing, if the vehi- 
cle was being driven at a moderate 
speed and such care as is alleged had 
been taken by the $ driver Harchand 
Singh, .the impact with the scooter 
would not kill the driver of the scooter 
and the dog accompanying him on 
the spot and the vehicle would not 
have fallen in the ditch adjoining the 
road. The eye-witness account given 
by the two witnesses produced by 
the claimant before the Tribunal ap- 
pears to be the correct version of the 
incident and we have no reason to 
differ from the view taken by the 
Tribunal in that regard. 


8. Coming to the second submission 
of the learned counsel for the appel- 
lant, we find that the amount of com- 
pensation also has been reasonably 
assessed by the Tribunal. It is true 
that the deceased Om Pal Singh was 
still a student and was not gainfully 
employed on full time basis. Neverthe- 
Tess, the claimant could base her 
claim on the assumption that deceased 
could be potential bread-winner and 
would have rendered pecuniary assist- 
ance fo the claimant, The deceased, 
even according to the case set up by 
the appellant’s father Sardar Bachan 
Singh, came from a well-to-do family. 
It could therefore reasonably be ex- 
pected that he would, after finishing 
his education, have settled in a produc- 
tive profession and earn income of a 
reasonable amount. That he could have 
done even if'he were to join his 
father’s business. The. deceased Om 
Pal Singh came from a family, mem- 
bers of which were long lived and 
therefore had a good life expectancy. 
At the time of his death, Om Pal was 
hardly about nineteen years and his 
mother (claimant) was 36 years in age. 
Taking the normal expectancy of life 
for each of them to be ahout seventy 
years. it was rightly assumed by the 
Tribunal that the claimant could have 
reasonably expected pecuniary assist- 
ance for about 34 years from her de- 
ceased son. Assuming that such assist- 
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ance was hardly of about Rs. 100/- 
per month, the claimant would have 
been able to get, by way of pecuniary 
assistance, much more than Rs. 25,000/- 
which was claimed as compensation in 


the instant case, The amount of rupees. 


125,000/- awarded as ‘compensation by 
the Tribunal is, to our mind, a rea- 
sonable sum in the circumstances 
brought on record before the Tribunal. 


9. The third submission of the 
learned counsel for the appellant re- 
lates to the maintainability of the 


claim petition, at the instance of the 
claimant who is the mother of the de- 
ceased. According to the argument of 
the learned counsel, a mother is nota 
jega] representative of a deceased son 
and the claimant could not, therefore, 
seek any compensation on account of 
death of Om Pal Singh, her son. 


We are unable to accept this sub- 
mission, It is true that S. 110-A ofthe 
Motor Vehicles Act provides that 
where death has resulted from an 
accident, the application of com- 
pensation arising out of the ac- 
cident may be made by all or 
any one of the legal representatives 
of the deceased or by an agent duly 
authorised by them, The Act, however, 
does not specify as to who is to be 
treated as legal representative for the 
purpose of S. 110-A of the said Act, 
It has, therefore, to be seen as to who 


would constitute a . legal representa- 
tive for the purposes of a claim 
petition. under Section 110-A of the 
Motor Vehicles Act in respect of 
an accident in which a person 
has lost his life. In the instant 
case guidance can be taken from 


the Hindu Succession Act, 1956, Inthe 
ease of a male Hindu who dies intes- 
tate, the property, under S, 8 of the 
said Act, shall devolve, firstly, upon 
the heirs being relatives specified in 
Class I of the Schedule. Mother is an 
‘their falling in Class I of the Schedule 
to the Act. The Fatal Accidents Act, 
1855 also affords guidance on the 
question. S. 1-A of the said Act, inter 
alia, enables the parents of a person 
losing life in an accident caused by 


the wrongful act or default of another - 


to claim damages, The submission, 
therefore, that the term ‘legal repre 
sentative’ should be so construed as to 


exclude a claim petition by a person 
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who does not represent the estate ofa 
deceased person and the definition of 
legal representative as contained- in 
S. 2 (11) C.PUC, narrowly construed 
should be imported into S. 110-A of 
the Motor Vehicles Act, does not ap- 
peal to us. Having regard to the. ob- 
ject with which the provisions of Sec- 
tions 110 to 110-F were enacted it is 
proper that the term legal representa- 
tive as used in S. 110-A must be given 
an extended meaning so as to include 
all such persons who have a right to 
Claim damages under the Fatal Acci- 
dents Act while deciding the question 
as to who can claim compensation 
when death has resulted from an acci- 
dent. The claim petition in the instant 
case could, in our opinion, be main- 
tained by the mother of the deceased 
to whom the Tribunal has awarded th 
compensation, _ i 
10. The appeal, in our opinion, has 
no merit and deserves to be dismissed. 


11.. A cross-objection has also been 
filed by the claimant Smt. Krishna 
Devi (respondent No. 1), As held by us 
in F, A. F. O. No. 343 of 1973, Viren- 
dra Singh v. Smt. Phoolmati, decided 
on 7-8-1978,* such a cross-objection is 
not maintainable. It therefore, deser- 
ves to be dismissed on that ground 
alone. 


12. In the results, we dismiss F. A. 
F. O. No. 239 of 1973, filed by Mahen- 
dra Singh as well as the cross-objec- 
tion filed by the claimant Smt: Krishna 
Devi. In the circumstances, however, 
the parties shall bear their own costs 
in these proceedings. 

Appeal dismissed. 


*Reported in 1978 All LJ 430 (All) 
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1979 
lord on rent note and for recovery of 
possession — Maintainable, 

Where a usufructuary mortgage is 
executed in respect of a house or 
other property and the same property 
is leased out by the mortgagee to the 
mortgagor to secure his interest in the 
property, there is no reason why he 
cannot file a suit for realisation of 
money due under the rent note. It is 
always open tothe mortgageeto sue the 
mortgagor on the basis of the rent note 
and take possession of the property or 
to induct some other tenant. The 
mortgagor has a right to redeem the 
mortgage, he can always pay off che 
mortgagee and get back the possession 
but till that is done, the mortgagee has 
a right to obtain the possession of the 
property. - (Para 9) 

In the instant ‘case, the mortgage- 
deed was executed on 17-12-1949 by 
defendant appellant in favour of plain- 
tiff respondent, while the rent note 
was executed on .21-8-1950 and the 
subsequent rent note was executed on 
14-12-1964. Under those two docu- 
ments, the defendant appellant agred 
to pay rent to the mortgagee for the 
use and occupation of the house, 


Held: Even if the rate of rent re- 
presented the- interest, the nature of 
transaction remained the same and the 
relationship between the defendent- 
mortgagor and the plaintiff-mortgagee 
continued to be that of tenant and 
landlord. Since the defendant failed 
to pay the rent, the mortgagee was 
entitled to the arrears of rent and to 
the possession of the mortgaged pro- 
perty. No doubt, it was open to the 
defendant to file suit for the redemp- 
tion of the mortgage and to recover 
back the possession of the mortgaged 
property but unless the mortgage- 
deed was redeemed, the defendant was 
not entitled to continue in possession 
of the house. So long the mortgage- 
deed continued to be in force, the 
mortgagee was entitled to retain the 
possession of the house. AIR 1971 SC 
310, Foll. Case law discussed. 

' (Para 10) 

Anno: AIR Comm, T.P. Act, S. 58 
N, 35. 

Cases Referred: Chronological Paras 
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AIR 1963 -Raj 69. 4,8,9 
. AIR 1960 Pat 106. 4,6 
AIR 1958 Bom 8 4,6,9 
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ORDER :— This is a defendants ap- 
plication in revision under S, 25 ofthe 
Small Cause Courts Act against the 
judgment and decree of the Judge, 
Small Causes, Moradabad decreeing 
the plaintiff-opposite party’s suit for 
recovery of arrears of rent and ejects 
ment. 


2. On 17th December, 1949, Gopi 
Chand, the defendant-appellant execu- 
ted a registered mortgage-deed in fav- 
our of the plaintiff-opposite party un- 
der which he mortgaged the. house in 
dispute for a consideration of rupees 
50,000/-. The mortgage-deed (Ext. 8) 
contained a recital that the possession 
of the house was transferred to the 
mortgagee, The defendant took the 
house on rent from the mortgagee 
and executed a registered rent note 
(Ext. 5) in favour of the mortgagee. 
The rent note was for a period of 
three years on a rent of Rs, 500/- per 
mensem. On 14-12-1964, the mortgagor 
executed another registerd rent note 
(Ext. 1) for payment of rent at the 
rate of Rs, 200/- per mensem for a 
period of one year, On the expiry of 
the period of tease, the defendant 
continued in possession. The -plaintiff- 
opposite party after serving a com- 
_posite notice on the defendant demand- 
ing arrears of rent and determining his 
tenancy filed suit for recovery of ar- 
rears of rent and ejectment against 
the defendant. _ 


3. The defendant contested the suit 
on the ground that the suit was~ not 
maintainable as no relationship of 
landlord and tenant  existed.. between 
the parties, The defendant pleaded 
that the mortgage-deed executed by 
him was not usufructuary, instead it 
was a simple one as the possession of 
the house was never transferred. to 
the mortgagee, The rent note and the 
lease deed were executed only as a 
device to | secure interest on the 
mortgage loan. The rent represented 
.the interest and the rent was as redu- 
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ced as Rs. 30,000 was paid towards 
the loan. The defendant asserted that 
the plaintiff was not entitled to pos- 
session of the house and he wasentitl- 
ed to continue in possession of the 
same. The trial court held that there 
existed relationship of landlord and 
tenant between the parties and the 
defendant was liable to ejectment as 
he had committed default in payment 
of rent. The trial court decreed the 
plaintiffs suit for defendant's eject- 
ment and also for the recovery of a 
sum of Rs, 9950/- as arrears of rent 
with interest.  Aggrieved, the defend- 
ant has preferred this revision, 


4. Learned counsel for the defend- 
ant contended that there existed nore- 
lationship of landlord and tenant be- 
tween the parties; instead the relation- 
ship between the plaintiff and the de- 
fendant was that of mortgagee and 
mortgagor and the rent note was simp- 
ly a device for the payment of interest. 
The possession of the house was never 
handed over to the mortgagee and in 
substance and in effect, the mortgage 
in question was a simple mortgage. 
He placed reliance on Baijnath Prasad 
v. Jang Bahadur Singh (AIR 1955 Pat 


397) Hari Lal Bhagwanji v. Hem 
Shanker Umiya Shanker (AIR 1958 
Bom 8); and Dr, Muhammad Ahsanul 


Tauhid v. Akhtar Hussain (AIR 1960 
Pat 106), On the other hand, learned 
counsel for the plantiff-opposite party 
urged that since the defendant had 
executed a ousufructuarry mortagage 
in favour of the  plaintiff-opposite 
party, it was open to him to lease out 
the house in question to the defendant 
mortgagor and if there was any de- 
Fault in payment of rent, the mortga- 
zee was entitled to maintain a suit 
for realisation of recovery of arrears 
of rent and ejectment against the 
mortgagor. He placed reliance in Feroz 
Shah v. Sohbat Khan (AIR 1933 PC 
i178); Kuer Mohammad Ashraf Ali 
Khan v. Behari Lal (AIR 1937 All 478); 
Pyarelal v, Ram Swarup (AIR 1944 
All 221) and Lal Chand v. Nenu Ram 
(AIR 1963 Raj 69). - 


5. There is no dispute between the 
parties that after the execution of the 
mortgage-deed, the house in question 
waslet out to the defendant on arent 
of Rs. 500/-- Later on, a fresh rent note 


was executed under. which the rent 
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was fixed at Rs. 200/-. It appears that 
the rate of interest on the mortgaged 
loan was 1% per mensem and the rent 
at the rate of Rs, 500/- represented 
the interest. Since the defendant-ap-~ 
plicant had paid Rs,  30,000/- to the 
mortgagee, a sum of only Rs. 20,000/- 
remained to be paid, It appears that 
the necessity for execution of another 
rent note on 14th December, 1964 had 
arisen because the loan stood paid in 
part and the amount of loan was re- 
duced to Rs, 20,000/- and the interest 
on that amount at the rate of 1% was 
Rs. 200/- per mensem, The second rent 
note dated 14-12-1964 was executed 
for payment o£ rent at the rate of 
Rs, 200/- per mensem. On these facts, 
the defendant has asserted that the 
two rent notes formed part of the 
same transaction and the mortgage 
deed was a simple one as the posses- 
sion of the house throughout remain- 
ed with him, 


6. In Baijnath Prasad v, Jang Baha~« 
dur Singh (AIR 1955 Patna 357), a 
Division Bench of the Patna High 
Court held that where. a mortgagor 
took back a lease of the mortgaged 
property by executing a Kirayanama 
in favour of the mortgagee and the 
rent payable under it represented the 
interest on the mortgage 
mortgagor could not be deemed to be 
a tenant of the mortgagee and the 
mortgagee was not entitled to eject 
the mortgagor. In Ram Narain Pasi 
v. Sukhi Tiwari (AIR 1957 Pat 24), a 
learned Single Judge held that if the 
mortgagee after taking possession of 
the mortgaged property gives back to 
the mortgagor the possession of the 
property to ensure regular payment 
of the interest then the mortgage and 
the Kirayanama would form part of 
the same transaction and in such cir- 
cumstances, the motgagor cannot be 
described as tenant and no relation- 
ship of landlord and tenant is created 
thereby. In Hari Lal Bhagwanji_ v. 
Hem Shanker Umiya Shanker (AIR 
1958 Bom 8), similar view was taken 
by a learned Single Judge relying 
upon the decisions of Patna High Court 
in Baijnath Prasad and Ram Narain 
Pasi’s cases. In Dr. Haji Muhammad 
Ahsanul Tauhid v. Shah Akhtar Hus- 
sain (AIR 1960 Pat 106), almost in 
similar circumstances. as present in the 
instant case, it was held that where 
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a usufructuary mortgage was execut- 
ed and the mortgaged property wat 
leased out to the mortgagor on. rent 
and the rate of rent represented the 
rateof interest no relationship of land- 
lord and tenant existed as the least 
and mortgage formed a componen‘ 
part of the mortgage transaction. These 
authorities, no doubt, support the de- 
fendant-applicant’s contention, 


7. Learned counsel for the plaintif=- 
opposite party, however, urged that 
‘the defendant-applicant had executed 
an usufructuary mortgage and th 
possession of the house in question was 
given to the plaintiff-opposite party. 
Even though, the plaintiff opposite party 
leased back the house to the morz- 
gagor on rent, the nature of the 
usufructuary mortgage did not chang=. 
Then mortgage deed and the rent nce 
were quite two separate transactions 
executed on different dates. The 
defendant had stated in tke moji- 
page-deed that possession of 
house had been transfered to the 
plaintiff and again in his rent noas 
dated 21-8-1950 (Ext. 5) and 14-22- 
1964 (Ext. 1), he admitted the posses- 
sion of the plaintiff In.view of the 
recitals contained in these documerts 
executed by the defendant, it is not 
open to him to contend that possession 
was not transferred or that the mort- 
gage was a simple one, The defendant- 
applicant had been paying rent to the 
plaintiff opposite. party and the rea- 
tionship of landlord and tenant existed 
between, them. It was open to ‘fhe 
mortgagee-landlord to realise the rent 
and to eject the. defendant-applicent 
onthe expiry of the term of the lease 
or on the breach of any conditions 
thereof. 


8.:In Feroz Shah v, Schbat Kran 
(AIR 1933 PC 178), mortgagee’s rizht 
to eject the mortgagor to whom -he 
mortgagee had let out the mortgaged 
property on lease owas upheld. “he 
Privy Council held that the term of 
the lease having expired, the mert- 
gagee was entitled to possession and the 
evidence to show that the mortgage, 
in reality, was a simple mortgage ac- 
cording to: the intention of the parties 
was inadmissible under S. 92 of the 
Evidence Act, In Mohammad Astraf 
Ali Khan v. Behari Lal (AIR 937 
All 478), a.. Division Bench following 


the . 
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the decision of the Privy Council in 
Feroz Shah’s case held that where 
after usufructuary” mortgage, the mort- 
gagor executed a qabuleat in favour 
ofthe mortgagee by which the mortga- 
gor retained possession of the mortgag- 
ed property on payment of rent and 
executed a third document whereby 
the mortgagor charged his equity of 
redemption to secure the due payment 
of rent, all these documents though 
executed on the same date, did not 
form one transaction. The mortgage 
continued to be usufructuary in nature. 
In Pyarelal v. Ram Swarup (AIR 1944 
All 221), a Division Bench of this 
Court upheld the right of a mortgagee 
to recover possession as well as the 
damages for ‘use and occupation of the 
property let out to the mortgagor after 
the execution of the usufructuary 
mortgage, In Lal Chand wv. Nenoo 
Ram (AIR 1963 Raj 69), the defendant 
had executed a mortgage-deed in fav- 
our of the plaintiff and delivered pos- 
session of the house to the mortgagee. 
On the date of the execution of the 
mortgage-deed, the mortgagor execu- 
ted a registered qabuleat in favour of 
the mortgagee reciting thereir that he 
had taken the property on lease ata 
monthly rent of Rs, 278/~ and would 
vacate the house when desired by the 
landlord. The amount of Rs, 278/- re- 
presented the interest payable on the 
mortgage money. The  plaintiff-mort- 
gagee brought suit for arrears of rent 
and eviction of the mortgagor on the 
basis of the rent-note. The mortgagor 
contested the suit on the ground that 
the mortgage and the qabuleat formed 
part of the same transaction and the 


mortgage being a simple one, there 
was no relationship of tenant and 
landlord and the mortgagee was 
not entitled to the possession of 
the house. A learned single Judge 
repelled . the mortgagor’s contention 
on the finding that even though 


the two documents were executed on 
the same date, they did not form part 
of the same transaction and. therefore, 
the mortgagee was entitled to main- . 
tain the suit for eviction and arrears 
of rent against the mortgagor. 


9. The above noted authorities show 
that there has been divergence of opin- 
ion on the question. The view. taken 
by Patna High Court in Baij Nath 
Prasad and Ram Narain Pasi’s cases 


12 All. [Prs. 1-2] , 


(AIR-` 1955 Pat 357 and AIR 1957 Pat 
24) and by the Bombay High Court in 
Harilal Bhagwanjis case (AIR 1958 
Bom 8) are contrary to the view taken 
by the Allahabad High Court in Kuer 
Mohd. Ashraf Ali Khan’s case (AIR 1937 
All 478) and Rajasthan High Court 
in Lal Chand’s case (AIR 1963 Raj 69). 
The conflict was, however, resolved 
by the Supreme Court in Mathura Lal 
v. Keshar Bai (AIR 1971 SC 310). 
After considering the two rival views, 
the Supreme Court upheld the 
Rajasthan view in Lal Chand’s 
case and the view taken by the Patna 
High Court in Baij Nath Prasad’s case 
and Ram Narain Pasis case and the 
Bombay High Court in Harilal Bhag- 
wanji’s case was overruled. The Sup- 
reme Court held that where a usufruc- 
tuary mortgage was executed in res- 
pect of a house or other property and 
if the same property owas leased out 
by the mortgagee to the mortgagor to 
secure his interest in the property, 
there was no reason, why he could 
not file a suit for realisation of money 
due under the rent note. It is always 
open to the mortgagee to sue the 
mortgagoron the basis of the rent note 
iand take possession of the property or 
toinduct some other tenant. The mort- 
gagor has a right to redeem the mort- 
gage, he can always pay off the mort- 
fagee and get back the possession but 
till that is done, the mortgagee has a 
right to obtain the possession of the 
tproperty. 

10. Inthe instant case, the mortgage- 
deed was executed on 17-12-1949 while 
the rent note was executed on 2]-8- 
1950 and the subsequent rent note was 
=xecuted on 14-12-1964, Under these 
swo documents, the defendant-appli- 
nant agreed to pay rent to the mortagee 
or the use and occupation of the 
“ouse. Even if the rate of rent repre- 
sented the interest, the nature of 
=ransaction remained the same and the 
relationship between the defendant- 
mortgagor and the  plaintiff-mortgagee 
_{ftontinued to be that of tenant and 
landlord, Since the defendant fail- 
sd to pay the rent, the mort- 
gagee was entitled to the arrears of 
rentand to the possession of the mort- 
gaged property. No doubt, it is open 
*<> the defendant to file suit for the 
redemption of the mortgage and tore- 
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cover back the possession’ of the mort- 
gaged property but unless the mort- 
gage-deed is redemed, the defendantis 
not entitled to continue in. possession 
of the house. So long the mortgage- 
deed. continues to be in force, the 
mortgagee is entitled to retain the 


_ possession of the house, 


H. In the result, the revision fails 
and is accordingly dismissed with costs. 


Revision dismissed 
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SATISH CHANDRA, C. J, 
Vishwanath Lohia, Applicant v. The 
Allahabad Bank and others, Opposite 

Parties. 
Civil Revn. No, 1428 of 1975, Dj- 4-8- 
1978.* 


Civil P. C, (5 of 1908), Or, 8, R. 6-A 
and O. 33, R. 1 — Written statement 
making counter claim therein -— Has 
same effect as cross-suit — Application 
for permission to sue for counter claim 
in forma pauperis — Court bound to 
dispose it of according to law, (Para 2) 

Anno: AIR Comm., C. P, C. (9th Edn. A 
O. 8 R. 6A N. 2; AIR Comm, C. P C. 
(8th Edn.), ©. 33 R. 1N, i. 

V. K. Gupta, for ~ Applicant; 
Pant, for Respondent. 

ORDER:— To a suit the defendant fil- 
ed a written statement making a coun- 
ter claim therein. He made an applica- 
tion for permission to sue for counter 
claim in forma pauperis, This applica- 
tion was directed to be disposed of on 
May 26, 1975. On May 26, 1975, the 
Court passed an order: 


“There is a written statement but de- 
fendant has also preferred his counter 
claim, There is no court-fee an the 
counter claim. Hence the counter claim 
is rejected, Let it be treated as writ- 
ten statement only.” 


2. Aggrieved, the defendant has come 
to this Court in revision, O. VIII, R, 6-A 
permits a defendant to plead counter 
claim against the claim of the plaintiff 
Sub-rule (2) provides that such counter 
claim shall have the same. effect as a 
cross suit so as to enable the Court to 
pronounce a final judgment in the same 
suit, both on the original claim and on 
the counter claim, Under sub-r. (3), the 


*(Against order of Jaswant Singh, ist 
Addl. Civil J, Aligarh, D/- 26-5-1975). 


iV/JV/D730/78/VSS 


M. G. 


é 


‘(2nd Edn.}, Art. 226, N. 164 (N). 
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plaintiff is entitled to file a written 
statement tọ the counter claim. Order 
XXXII R. 1 of the Civil P, C. provides 
that any suit may be instituted by an 
indigent person, Since.in view of Rule 
6-A (2) a counter claim has been 
given the same effect as a cross 
suit, the legal position is that when 
the defendant filed a written state- 
ment making a counter claim he fil- 
ed a cross suit and so he is well within 


the purview of O. XXXIII. The defen- 
dant was hence entitled to apply for 
leave under that provision, The court 


below was bound to consider that appli- 
cation and dispose it of according to 
law. In failing to do so he had failed to 
exercise the jurisdiction vested in it, 


3 In the result, the revision succeeds 
and is allowed. The order dated May 26, 
1976 is set aside, The court below is di- 
rected to dispose of the application ior 
leave to sue in forma pauperis in ac- 
cordance with law, 


AIR 1979 ALLAHABAD 13 
(LUCKNOW BENCH) 
M. MURTAZA HUSAIN AND 
U. C. SRIVASTAVA JJ. 
Ajai Kumar, Petitioner v. The Madhya- 
mik Shiksha Parishad, Opposite Party. 
Writ Petn, No, -2167 of 1976, D/- 10-7~ 
1978. 


(A) Constitution of India, Art, 226 —~ 
Examination Committee of Education 
Board while dealing with cases of exa- 
minees using unfair means acts quasi- 
judicially — Certiorari can be issued. 


The Examination Committee of the 
Board of High School and Intermediate 
Education, U., P., while dealing with 
cases of examinees using unfair means 
in examination hall, acts quasi-judic:ally 
and prerogative writs in the nature of 
certiorari can be issued by the High 
Court against the said Board where the 


circumstances of a particular case so 
justify, (Para 4) 
‘Anno: AIR Comm. Const, of India 


(B) Constitution of India, Art, 226 — 
Cancellation of student’s result by Edu- 
cation Board — Finding that unfair 
‘means were used not supported by any 
direct or circumstantial evidence — 


IV/LV/D792/98/GDR. . E 


- Revision allowed.. 
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Order of cancellation held was illegal 
and quashed. 

Held that after the declaration of pe- 
titioner’s result and its publication in 
the newspaper, convincing evidence of 
the alleged use of unfair means by the 
petitioner was required before the op- 
posite party took the drastic decision of 
cancelling petitioner’s declared- result, 
which decision was bound to stigmatise 
the prospects of petitioner’s career for 
all times to come, (Para 7) 

The entire finding of the sub-commit- 
tee concerned regarding use of unfair 
means by the petitioner was based upon 
the solitary circumstance that he had 
omitted one step in the solution ‘while 
answering certain question of physics 
paper. That omission could take place 
by inadvertence, It could not be said to 
be a circumstance of conclusive nature 
compatible only with the theory of use 
of unfair means by the petitioner, parti- 
cularly when the petitioner was not 
caught while using unfair means nor any 
objectionable material was recovered 
from his possession, (Para 8) 


The opposite party had thus taken the 
impugned decision causing substantial in- 
jury to the petitioner without having 
any direct or circumstantial evidence be- 
fore it in support of that decision. The 
orders passed by the opposite party with- 
holding the petitioners Intermediate 
Final result and cancelling the same 
were thus, illegal, unjust and were liable 
to be quashed, AIR 1973 Ali 1 (FB), 
Followed, (Para 9) 

Anno : AIR Comm, Const, of India, 
Art. 226, N. 166. © 
Cases Referred : 
AIR 1976 SC 232 
AIR 1973 All 1 (FB) 
AIR 1973 All 537 
1971 All LJ 1391 
AIR 1970 SC 1039 
AIR 1966 SC 875 4, 
AIR 1962 SC 1110 


M. MURTAZA HUSAIN, J.:— This is 


Chronological Paras 
f 5 
4,5 


CETT 


‘a student’s petition under Art; 226 of 


the Constitution of India for issuing a 
writ of certiorari quashing the orders 
dated 31-12-75 and 11-5-76 passed by the 
opposite party, namely, the Madhyamik 
Shiksha Parishad or the Board of High 


` School and Intermediate Education U, P. 


at Allahabad, The petitioner has fur- 
ther prayed for issuing any other appro- . 
priate writ, order or direction against 
the opposite party for declaring the pe- 
titioner’s result of. Intermediate Final 
Examination, 1975 which examination he 
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is. said to have: passed in Second Divi- 
sion. 


2 The undisputed facts of the case, 
giving rise to this petition, are: that the 
opposite party is a statutory body creat- 
ed under the U. P, Intermediate Educa- 
tion Act, 1921. Its function is to con- 
duct High School and Intermediate Exa- 
mination in the State, Ajai Kumar Sri-« 
vastava, petitioner had appeared at the 
Intermediate Final Examination of tha 
year 1974-75, His subjects were of 
Mathematics Group. The  petitioner’s 
roll number in that examination was 
157667 and his examination centre was 
Niblet Islamia Inter College, Bara Banki. 
The result of that examination was pub- 
lished in the special. issue of the Pioneer 
at Lucknow on 6-7-76 wherein the pe- 
titioner was. shown as having passed in 
Second Division. Immediately thereafter 
the opposite. party directed the Principal 
of the- petitioner’s College to withhold 
his marks sheet. A charge-sheet was 
issued to the petitioner informing him 
that he- was suspected of having used 
unfair means. while solving question No. 
6 (Ga) of physics lst Paper as the result 
of that question arrived at by the peti- 
tioner was correct, but one step was 
missing from the solution. whereby the 
etitioner had arrived at that ~ result. 
The petitioner submitted a reply where- 
in he pleaded that one step of the solu- 
tion was missed by him due to inadver- 
tence and shortage of time which was 
at his disposal and it was not the result 
of copying or adopting any unfair means. 
A Screening Committee was appointed by 
the opposite party to look into the mat- 
ser, It came to the conclusion that un- 
fair means were adopted by the peti- 
toner in solving the aforesaid question 
of physics Ist paper. That finding of 
the screening committee was accepted by 
fae sub-committee of the Board which 
was constituted for dealing with the 
cases of candidates suspected of adopting 
tnfair means at the examination. The 
petitioner’s result was consequently can- 
celled by the opposite party on 31-12- 
1975. The petitioner submitted a repre- 
sentation before the Chairman of the 
Opposite party which was rejected on 
`” 1i-5-1976. The petitioner has now comé 
to this court with the present petition. 


3. The main grievance of the peti- 
tioner is that the decision: of the oppo- 
site party cancelling petitioner’s. result, 
with a finding that unfair means were 
used by the petitioner while answering 


ALR, 


question No, 6 (Ga) of physics Ist paper, 
was not based upon any evidence what-. 
soever, It has also been alleged by 
him that a decision was earlier taken 
by the opposite party to release the re- 
sults of candidates who had omitted to 
mention one or two steps in solving 
questions of Intermediate physics Ist 
paper of 1975, As a result of that deci- 
sion many other candidates, who had 
committed such mistakes, were already 
exonerated by the Board, but discri- 
mination was shown by it in the case 
of the petitioner. These allegations of 
the petitioner have been denied by the 
opposite party. In the counter-affidavit 
it is maintained that the finding of the 
screening committee regarding use of 
unfair means by the petitioner while 
solving question No. 6 (Ga) of physics 
Ist paper was correct and the concerned 
Sub-Committee of the opposite party 
had rightly cancelled the petitioner’s re- 
sult. 


4. It cannot be denied that this Court 
had jurisdiction under Art, 226 of the 
Constitution to issue prerogative writs, 
including a writ of certiorari, to persons 
and authorities within. its jurisdiction for 
the redress. of any injury of a substan- 
tial nature ky reason of. the contraven= 
tion of any of the provisions of the Con- 
stitution, or any enactment or ordinance 
etc, or by reason of any illegality in 
any proceedings by or before any autho- 
rity under any provision referred to in 
the Article where such illegality has re- 
sulted’ in substantial failure of justice. 
It has been laid down in Board of High 
School and Intermediate Education. U. P. 
Allahabad v, Ghanshyam Das Gupta 
(AIR 1962 SC 1110), Board of High School 
and Intermediate Education U. P. Alla- 
habad v, Bagleshwar Prasad (AIR 1966 
SC 875), Board of High School & Inter- 
mediate: Education U, P., v. Kumari Chit- 
tra Srivastava (AIR 1970 SC 1039), Pra- 
bhat Kumar v. Board of High School & 
Intermediate Education U, P. (1971 All 
LJ 1391), Mushtaq Husain v, Secretary 
Board of High School and Intermediate 
Education U. P: (AIR 1973 All 537) and 
Triambak Pati Tripathi v, Board of High 
School and Intermediate Education U, P. 
Allahabad {AIR 1973 All 1 (FB) that 


“the Examination. Committee of the Board 


of High School and Intermediate Educa- 
tion, U, P. namely, the opposite party of 
the present petition, while dealing with 
cases of examinees. using unfair means 
in examination hall, acts quasi-judicial- 
ly and prerogative writs in the nature 


~~ 
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of certiorari can be issued by the High 
Court against the said Board where the 
circumstances of a particular case so jus- 
tify. 

5 While examining the scope of a 
writ of certiorari and the limits of 
jurisdiction of the High Court to inter- 
fere with the orders of an inferior court 
or Tribunal their Lordships of tne Sup- 
reme Court have observed in Swarn 
Singh v, State of Punjab (AIR 1976 SC 
232) that (at p. 236) :— 

“It is well settled that certiorari juris- 

diction can be exercised only for cor- 
recting errors of jurisdiction committed 
by inferior courts or tribunals. A writ 
of certiorari can be issued only in the 
exercise of supervisory jurisdiction which 
is different from appellate jurisdiction. 
The court exercising special jurisdiction 
under Art. 226 is not entitled to act as 
an appellate court, This limitation. ne- 
cessarily means that findings of fect 
reached by the inferior court or Tribu- 
nal as a result of the appreciation of 
evidence cannot be reopened or ques- 
tioned in writ proceedings.” 
In Board of High School and Interme- 
diate Education U. P. Allahabad v. Bagle- 
shwar Prasad (AIR 1966 SC 375) and 
Tripathi v, Board of 
High School and Intermediate Education 
U, P. Allahabad (AIR 1973 All 1) (FB) 
it has been further Observed that (at 
p. 7):— 

“In dealing with the validity of the 
orders passed by the authorities the High 
Court does not sit in appeal over the 
decision of the authority concerned, Its 
jurisdiction is limited and it is true, that 
if the order in question is not supported 
by any evidence at all, the High Court 
may quash it, ‘but the -conclusion chat 
the order in question is not supported 
by any evidence must be reached after 


. considering the question as to whether 


probabilities. and circumstantial evidence 
do not justify ‘that conclusion.” 


‘To judge the merits of the petitioner’ s 


© claim we have to see whether or not 


the decision of the opposite party can- 
celling the result of the petitioner’s exa- 
mination is supported by any direct and 
circumstantial evidence. 


6. The uncontroverted allegations of 
para, 14 of the petitioner’s affidavit are 
that his seat was in Room No. 2 of Nib- 
let Islamia Inter College, Bara Banki 
which room is adjacent to the, princi- 
pal’s room, The petitioner’s seat wes so 
placed in that room that there was no 
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chance -of copying and none of the exa- 
minees seated in any row nearabout the 
petitioner’ s seat was charged of copying 
in physics Ist paper examination, ‘The 
opposite party has admitted in the coun- 
ter-affidavit that the petitioner was not 
caught red-handed using unfair means 
nor any such unauthorised material was 
recovered from his possession which 
could indicate that he had used any un- 
fair means, It is.also not alleged by the 
opposite party that there was mass copy- 
ing at the centre in the examination of 
physics ist paper whereby the result 
of the entire centre. was cancelled, No 
direct evidence of using unfair means 
by the petitioner was tendered before 
the Screening Committee. 


7. The examiner, who had examined 
petitioner’s copy, gave him 2 marks out 
of the maximum 24 marks which ques- 


‘tion No, 6Ga of physics 1st paper car- 


ried. He did not suspect use of any un- 
fair means by the petitioner in answer- 
ing that question otherwise he ought to 
have reported the matter to the autho- 
rities then and there and declaration of 
petitioner’s result ought to have “been 
withheld by the opposite party. After 
the declaration of peiitioner’s result and 
its publication in the Pioneer, convincing 
evidence of the alleged use of unfair 
means by the petitioner was required 
before the opposite party took the dras- 
tic decision of cancelling petitioner’s de- 
clared result, which decision was bound 
to stigmatise the prospects of petitioner’s 
career for all times to come, 


8. ‘The entire finding of the sub-com- 
mittee concerned regarding use of unfair 
means by the petitioner is based upon 
the solitary circumstance that he had 
omitted one step in the solution while 
answering question No, 6 Ga of physics 
lst paper. That omission could take 
place by inadvertence as has been sug- 
gested by the petitioner. It cannot be 
said to be a circumstance of ‘conclusive 
nature compatible only with the theory 
of use of unfair means by the petition- 
er, particularly when the petitioner was 
not caught while using unfair means nor 
any objectionable material was recover- 
ed from his possession, nor there was 
anything on record to show that the pe- 
titioner had copied out the answer of 
question No, 6 Ga from a similar answer 
given ‘by any other candidate which ans- 
wer had, somehow or the other, become 
available to the petitioner, © 
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9. In our opinion, there was absolute- 
ly no material before the concerned 
committee of the opposite party to come 
to the conclusion that unfair means 
were really adopted by the petitioner 
while answering the aforesaid question. 
|The opposite party has thus taken the 
impugned decision causing substantial in- 
jury to the petitioner without having 
any direct or circumstantial evidence be- 
fore it in support of that decision. The 
orders passed by the opposite party on 
31-12™75 and 11-5-76 withholding the pe- 
titioner’s Intermediate Final result and 
cancelling the same are, therefore, ille- 
gal and unjust and should be quashed 
even if the case of discrimination set up 
by the petitioner is not taken into con- 
sideration. 


10. We consequently allow this peti- 
tion and issue a writ of certiorari quash- 
ing the. two disputed orders dated 31-12- 
75 and 11-5-76 and direct the opposite 
- party to declare that the petitioner has 
passed Intermediate Final Examination 
(Mathematics Group) of the year 1974-75 
in Second Division. The petitioner shall 
get costs of this petition from the oppo- 
site party, 

Petition allowed. 
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; A. BANERJI, J. 

Smt, Shyama Devi, Applicant v, Firm 
Ramjas Rolling Mills, Opposite Party. 

Civil Revn, No. 1432 of 1977, D/- 10-7- 
-1978.* 

(A) Civil P. C. (Amendment) Act (104 
of 1976), S. 97 (q) — Civil P. C. (1908), 
DO. 21 R. 59 (b) and O. 21 R. 92 (1) Pro- 
yiso (introduced by C.P.C. (Amendment) 
Act 1976) — Applicability — Auction of 
property in execution of decree — Auc- 
tion held before commencement of Am- 
ending Act — Suit under C.P.C. (1908), 
O. 21, R. 63 filed before amendment, 
pending at the commencement of am- 
ending Act — Application for stay of 
' confirmation of sale in view of suit under 
C. 21, R. 63 rejected — Order under R. 58 
tot final — Rule 59 (b) of O. 21 not at- 
tracted in view of S. 97 (q) of amending 
Act — Confirmation can be stayed under 
E. 92 (1). Proviso the applicability of 
«hich to pending proceedings is not ex- 
ac ac BE SCRE ei a 


*Against order and decree of P, N, Pan- 
I Dist. J., Jaunpur, D/- 9-4-1977.) 


EV/HV/D359/78/MNT ` 


Rolling Mills (Banerji J.) 


A. L R. 


cluded by S. 97 (q). AIR 1967 SC 608, 
Relied on. (Paras 4, 8, 9) 

Anno: AIR Comm, C.P.C, (9th Edn.) - 
O. 21 R. 92 N. 11. 

(B) Limitation Act (36 of 1963), Arti- 
cle 98 — Civil P. C, (1908), O. 21, R. 63 
-— Suit under O. 21, R. 63 — Period of 
limitation of one year under Art. 98 — 
Calculation of — Day of order under 
O., 21 R. 58 to be excluded in view of. 
S. 12 (1) of Limitation Act (1963). (Limi- 
tation Act (1963), S. 12 (1).) (Para 7) 

Anno: AIR Comm, C.P.C, (1908) (8th 
Edn.), O. 21 R. 63 N. 15; AIR Comm. 
Limitation Act (1963) (5th Edn.), Art. 98 


-N. 22 and: S. 12 N, 6. 


Cases Referred: Chronological Parag 
AIR 1967 SC 608: 1967 All LJ 524 11 


_ C. P. Srivastava, for Applicant; Bharat- 
ju Agarwal, for Opposite Party. 


ORDER: This revision is directed 
against an order of the District Judge 
of Jaunpur dated 9th April, 1977 in Exe- 
cution Case No, 1 of 1975. The learned 
District Judge dismissed the application 
27/C under O, XXI, R. 59 (b) C.P.C. pray- 
ing for the stay of the confirmation of 
sale of the house. 


2, Firm Ramjas Rolling Mills, Uchehra, 
district Satna and Dharam Chand, oppo- 
site parties 1 and 2, in this revision, ob- 
tained a decree for the recovery of 
Rs. 15,029-32 against opposite parties 3 to 
7 and also against the late Sri Ram 
Kadam, father of opposite parties 6 to 
13, from the Court of the District Judge, 
Satna, on 18-1-1974. The decree was 
transferred for execution to the court 
of the District Judge, Jaunpur. One 
house and an Ahata situate in 
Tehsil Shahganj were attached by 
the order of the District Judge, 
Jaunpr, Smt, Shyama Devi, wife of Ram 
Kadam and mother of opposite parties 6 
to 13 and one Smt. Chandrawati Devi 
filed an objection under O, XXI, R. 58, 
C.P.C. in respect of the properties at- 
tached in execution of the aforesaid de- 
cree, The learned District Judge by his 
order dated 3-1-1976 allowed the claim - 
of the applicant in part and released 
the Ahata from the attachment but re- 
jected the objections relating to the dis- 
puted house under O, XXI, R. 58 C.P.C. 
After the disposal of the aforesaid ob- 
jection the disputed house -was auctioned 
on 10-1-1977. Thereafter an application 
27/C was moved by Smt. Shyama Devi 
under O, XXI, R. 59 (b) C.P.C. for stay- 
ing the confirmation of the auction sale 
of the disputed house on the allegation 
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1977 in the Court of Civil Judge, Jaun- 
pur ünder O, XXI, R. 63 C.P.C. The ap- 
plication having been, dismissed the pre- 


- gent revision was filed, 


3. Learned counsel for the applicant 
contended that the court below was in 


error in not granting the prayer made. 


in the application 27/C.- Reliance was 
placed on the provisions of O, XXI, R, 59 
(b), C.P.C, which reads as follows :— 


“Where before the claim was prefer- 
red or the objection was made, the pro- 
perty attached had. already been adver~ 
E for sale, the Court may— 

BD) EI 

(b} if the property is immoveable, 
make an order that, pending the adjudi- 
cation. of the claim or objection, the 
property shall not be sold, or, that pend- 
ing such adjudication, the property may 
be sold but the sale shall not be con- 
firmed, 
and any such order may be made sub- 
ject to such term and condition -as te 
head or otherwise the Court thinks 


It was contended that where the attach~ 
ed property was immovable one, and an 
objection or a claim was made and it 
remained pending, the property could 
not be sold and even- if sold its sale 
could not be confirmed until the disposal 
of the claim or the objection, In the 
present case immovable property had 
been attached’ and the claim had rot 
been finally disposed of. Learned coun- 
sel for the opposite parties raised a two- 
fold objection to this argument. Firstly, 
it was stated that O. XXI, R. 59 (b) of 
the Code was not applicable in the pre- 
sent case and secondly, the referer.ce 
therein was to an objection or a claim 
and not to any suit. In other words, it 
was contended that the provisions of 
R. 59 (b) were-not at all attracted to 


‘the facts of the present case. 


4. The: provisions of R. 59 ( b) were 


introduced by the Civil P. €C. (Amend- 


ment) Act, 1976, hereinafter referred to 
as the Amendment Act, Section 97 (q). of 
the Amendment Act has specifically pro~ 
vided amongst other things that the pro- 


‘ visions of R. 59 of O. XXI, as amended, 


or substituted or inserted by S. 72 of 
the Amendment Act shall not apply to 
or affect (i) any attachment 
immediately before the: commencement 
of S, 72 of the Amendment Act, or 
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‘come into force, It is, therefore, 


dated 3rd Jan. 
subsisting’ 


"Shyama Devi v., Ramjas Rolling Mills (A. Banerji J.) [Prs. 2-7] All. 17 
that she had filed a-civil suit No, 1 of- 


(ii) any suit instituted before such com- 
mencement under R. 63 of O. XXI to 
establish a right to attach property or 
(iii) any proceeding to set aside the sale 
of immovable property, and every such 
attachment, suit or proceeding shall be 
continued as if the said S, 72 had not 
clear 
that the provisions of R. 59 (b) will not 
be attracted in the present case where 
the attachment took place before the 
date of the commencement of the Am- 
endment Act viz, 1-12-1977, It was a 
pending proceeding and, therefore, the 
provisions of unmamended Civil P, C. 
would be applicable. In this view of the 
matter the question of staying of the 
sale or staying the confirmation of sale 
under the provisions of R, 59 (b) does ` 
not arise. 

5. Consequently, it will be unneces~ 
sary to consider the scope of R. 59 vis-a- 
vis the claim or the objection, — 


6. Learned counsel for the applicant 
then contended that since a suit had been 
filed under R. 63 of O. XXI of the Code, 
the order made under R. 58 of O. XXI 
had not become final, That is correct, In 
the present case the provisions of the 
unamended Civil P, C. would be applic- 
able so far as Rr, 58 and 63 cf O, XXI 
are concerned, It is true that R.. 63 has 
been deleted by the 1976 Amendment 
Act, but, for the purposes of the pre~- 
sent case R. 63 would be deemed to be 
existing and applicable. This is clear 
from S. 97 (q) (Gi). of the Amendment 
Act. Rule 63 reads as follows:— 


“Where a claim or an objection is pre- 
ferred, the party against whom an order 
is made, may institute a suit to establish 
the right which he claims to the property 


-in dispute, but subject to the result of. 


such suit, if any, the order shall be con- 
elusive.” 

It is clear that any order passed under 
R. 58 of O. XXI is not final or conclu- 
sive so long as a suit filed under R. 63 
is not finally disposed of, Of course, if . 
no appeal is preferred against the order 
under R, 58 within the period of limita- . 
tion, the order becomes final, 


7. A contention was weakly raised in 
the- present case that the suit had not 
been filed within a period of one year. 
The District Judge’ decided the objection 
under O, XXI R. 58 by his judgment 
1976. The suit under 
O. XXI, R. 63 C.P.C. was filed on the 
3rd Jan, 1977. It was urged that: it was! 
filed one day beyond time. I cannot 


we 
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agree, S. 12 (1) of the 


Limitation Act 
makes it clear that in 


computing the 


period -of limitation for any ‘suit 
the day from which such period 
is to be reckoned shall be. ex- 


cluded, Thus, the 3rd Jan. 1976 is to ‘be 
exciuded. The limitation for filing .a suit 
under R. 63 of O. XXI is one year as pro~ 
vided by Art. 98 of the Limitation -Act. 
The limitation runs from the date of the 
final order, In the present case the order 
of the District Judge is 3rd Jan. 1976 
which day has ‘to be excluded. Conse- 
quently, the suit filed on the 3rd Jan. 
11977 would be within one year, Since 
“the ‘suit had been ‘filed within the period 
of limitation, the order passed under 
Rule 58 ‘would not be ‘final, until the 
decision in the suit under R. 63 is:made. 

8. The next question for considera< 
tion ‘is whether the confirmation’ of -sale 
has to be stayed under any other ‘provi~ 
sion of the Code. The proviso to sub- 
rule (1) of R. 92 of O. XXI makes the 
following provision: 

“Provided that, where any property 
is sold in execution of a decree pending 
_the final disposal of any claim to, or any 
objection to the attachment of, such 
property, the -Court shall . not confirm 


such sale until the final disposal of such 


claim or objection.” 

This proviso. has been added by the Am- 
endment Act, The first question to be 
jeonsidered is whether this proviso would 
be applicable to a pending proceeding. 
S. 97 of the Amendment Act makes no 
mention of Rule 92 in cl, (q) thereof. 
Sub-sec. (3) of S. 97 of the Amendment 


- |Act reads:— 
“Save as otherwise provided in sub-" 


sec, (2), the provisions .of the principal 
‘Act, as amended by this Act shall .apply 
~ to every -suit, proceeding, appeal or ap- 
plication, pending at the commencement 
of this Act or instituted or filed after 
such commencement, notwithstanding 
the fact that the right, or cause of action 
. m pursuance of such suit, proceeding, 
‘appeal or application is instituted or 
filed, had been acquired or had -accrued 
before such commencement.” 
S. 97 (2) (q) of the Amendment Act is 
an exception to the law enunciated in 
S. 97 (3) of the Amendment Act. As seen 
above, Rule 92 has not been included in 
S. 97 (2) (q) of the Amendment Act. It 
means that the provisions of R, 92 would 
be applicable even to pending suit ‘or 
‘proceedings, Consequently, it would be 
applicable ‘to ‘the facts of the ‘present 
case also, 


. 9 In view of the applicability of the 
proviso to R. 92, the Court~“is prohibited 


“from ‘confirming such a sale until the 


‘final - disposal, of the claim, In the pro- 
viso to R. 92, the words ‘used are “pend- 
ing final disposal of any claim to such 
property”, As seen earlier, -a claim is 
made under R, 58, “That claim does not 
-become final until the disposal -of ‘the ‘suit 
under .R, 63, Although ‘the suit -had been 
filed for: a .declaration but the purport 
of the suit is for an :adjudication of the 
claim which had been made under R. 58. 
Thus, the suit contemplated under 
Rule 63 is the continuation of ‘the 
claim made under R. 58, ‘It is a claim 


- to the property which is kept ‘pending 


under R. 63. The proviso to R, -92 (1) 
also -speaks of any claim to such -pro- 
perty. Therefore, what is contemplated 
under R. 63 :is the pendency of the ‘claim 
in ‘respect of the ‘property, 


10. The position becomes clear if the 
proviso is read in full, It uses the words 


- “any objection to the attachment of such 


property”. The emphasis is on the words 
“attachment of such property”, There is 
no manner of doubt that the property 


in respect of which an objection under 


O, XXII, R. 58 was made in this case was 
in respect of the attached property. Thus, 
it appears to me that the words “such 
claim or objection” used in the proviso 
to R. 92 (1):\0f ©, XXI cover the.claim or 
the objection filed under R. 58 which 
is kept pending -or alive under ‘R. -63, In 
this view .of the matter where a suit 
under R. 63 ‘is pending, confirmation of 
Sale under R. 92.is to -be .stayed until the 
disposal of the claim or -objection in the 
suit under Rule .63, 


11. The only ‘provision for the confir- 
mation ‘of the ‘sale is contained in R. ‘92 


of -O. XXI of the ‘Code. “The “introduction 


of this proviso to ‘R. 92 (1) removes a 
jacuna ‘in the Rule. The Supreme Court 
had earlier laid -down-in ‘the case of 


Janak ‘Raj -v, Gurdial Singh, AIR 11967 SC . 


608 that: 
“Ordinarily, if no application for set- 


ting aside -a sale is ‘made under any of- 


the provisions of Rr, ‘89 to 91 of O. XXI, 
‘or when any application under ‘any of 
these ‘rules is made and disallowed, the 
‘Court ‘has ‘no choice in the matter 
confirming ‘the ‘sale and the sale must be 
made absolute, If it was the intention of 


“the Legislature that the sale -was not ‘to 


‘be made absolute, “because ‘the decree 
had -ceased ‘to exist, we should have -ex~ 
pected «a provision ‘to that -effect -either 


by | 


ik. 


1979; 
in.O, XXL or in-Part IL of the- Civil P. C. 


of 1908 which contains Ss. 36 to 74, (r= 


_clusive).” 
If a. claim. or. objection. had been: made 


and disposed. of under R. 58. and: the- law: 
provided. for the filing of a suit for 
establishment. of the same. claim or ob-. 
the. 


jection, then. until the: disposal of. 
same it. would be. only seen. just and pro- 
per that the confirmation.of sale was 


stayed, This has: now been provided for: 


by the aforesaid proviso to R. 92. I am 
therefore, of the opinion that until the 
disposal of the suit under Rule 63. the 
‘confirmation of sale: has to be- 


O. XXI of. the Code. 
12. -In this view of the matter, the 
revision. merits to be allowed and. the 


‘order’ of the learned District Judge: has. 
to be and’ is hereby set. aside:. The sale of 
shall remain. 
stayed until the disposal of: the suit.. Ih. 
the circumstances of the case I make no. 


the property in. dispute 


order as to costs, However, I would di- 


rect that the suit No.. 2. of 1977 shall be. 
disposed of. at the earliest as otherwise it 


may cause loss to. the auction purchaser.. 


Revision. allowed.. 
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K. N:. SINGH AND R. C. 
SRIVASTAVA, JJ,. 


M/s. Shyam Glass Works,. Petitioner 
v. State of U,. P. and others, Respon- 
dents. 

Civil Misc, Writ No, 5556- of 1971, Dj- 
26-5-1978. 

(A). Employees? Provident Funds: and: 
Miscellaneous Provisions Act: (19: of 


1952), Section. 14-B: — Limitation. —- No: 


period of limitation: is: prescribed for 


levy: or: recovery: of damages from the’. 
defaulter.. 1978 Lab IC 998 (All), Rel. on}. 


AIR: 1965: Punj 441, Dissented: from, 


(Para 4): 
Anno: AIR: Manual (3rd: ers Emplo-= 
yees’ Provident. Funds etc, Act (1952),, 


S: 14-B N. 1.- 


(B) Employees’? Provident Funds: and’ 
Act (19 of 


-` Miscellaneous Provisions 
1952), Section 14B — Employee’s right 


to be heard — Defaulting employer must 


be: given: opportunity: of: hearing: vis-a-vis 


levy of: damages; (Constitution: of India, - 


Art, 226). 
S: 14-B provides’ for- statutory damages 


against the employers: for breach of its: 
duty to deposit the amount within the 


IV/IV/D721/78/AS/WNG. 


Shyam Glass: Works v: State (K. N,. Singh J.} 


stayed: 
under the provision of Rule 92 (1) of 


{[Prs, 1-2] All. 19 


prescribed. period. The purpose is to 
punish erring employers for their wilful! 
default, The appropriate-Government has, 
however; been. conferred a discretion in. 
assessing’ or recovery of damages. from 
the erring: employers, This is: clear from 
the expression occurring: in the section 
“as it. may think. fit to impose’, Since: 
the nature of levy is punitive and as the 
State Government is required to consi- 
der the facts: of each case while- exercis- 
ing its discretion, it. would require am 
enquiry in: consonance: with the princi- 
ples. of natural justice, The State is, 
therefore, under a duty to- follow the 
principles: of natural justice in exercis- 
ing the power of imposing damages: 
which. requires that the party affected! 
must be: given.an opportunity of hearing. 
Failure to give: such an opportunity to 
the: employer would render the imposi- 
tion of damages null. and. void. 1973: All: 
LJ 415, Rel.. on. (Para. 5): . 

Anno: AIR Manual (8rd Edn.) Em- 
ployees’ Provident Funds etc; Act, Sec- 
tion 14-B' N; 1, 
Cases Referred: Chronological Paras: 
1978 Lab: IC 998 (Al) 4 
1973; All EJ: 415: 1974 Lab IC 38 5 
AIR 1965 Punj 441 4 

G. P. Bhargava. and. A.. N. Bhargava, for 
Petitioner;. Standing: Counsel and V., K.. 
Burman, for Respondents.. 


K. N. SINGH, J.:— This petition is di~ 
rected against the- proceedings taken by’ 
the Regional Provident Funds Commis- 
sioner for levy of damages and other 
charges as weli as recovery of the same: 
under Section 14-B’ of the Employees”. 
Provident Funds’ Act, 1952. 


2. The petitioner company committed. . 
default in. making. its contribution to- 
wards provident fund. dues of its. em- 
ployees- during the. period April. 1962, to. 
Sept.. 1967,. The- petitioner company had. 
deposited the provident fund dues. but. 
the deposit was made after the expiry of 


the prescribed date.. On. 18th Sept. 1968 
the Accounts: Officer acting, an. behalf 
of. the Regional Provident Funds Com- 


missioner. U. P., Kanpur, issued. a. notice. 
to the petitioner. in respect of levy of 
damages under S.. 14-B of the Employees’ 
Provident Funds Act, 1952,, The notice - 
stated that as the petitioner had. depo- 
sited. the provident. fund dues, after the. 
expiry of the prescribed. date it waa, 
liable: to. pay a sum. of. Rs, 14,856.85 paise. 
as: damages. under. S.. 14-B of the Act and 
Rs. 361-94: as. administrative charges, The 
petitioner was. directed to show cause 


. 
a 
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within ten days of the receipt of the 


notice as to why. the State Government 


- should not be requested to. impose dama- 


w 


- as proposed by the 


ges up to 25.per cent on the belated pay- 
ments made by the petitioner. The notice 


‘was accompanied by a statement giving 


details of the damages proposed to be im- 
posed, Under some misconception of law 
the petitioner made a representation to 
the Central Government on 12-10-1968 
against the proposed imposition of dama- 
ges. The Central Government by its let- 
ter dated 30th Nov. 1968 directed the 
petitioner to approach the State Govern- 
ment, The petitioner thereupon made a 
representation to the State Government 
setting out the details of the circumstan- 
ces under which it could not remit the 
provident fund dues in time, but prior 
to-that the State Government by its order 


dated 12th Feb, 1969, sanctioned the levy 


of damages and administrative charges 
Regional Provident 


-Funds Commissioner, The petitioner’s re- 


presentation was rejected by the State 
Government on 17th Dec, 1970. Intima- 
tion of the same was not given to the 
petitioner, instead the State Government 
informed the Regional Provident Funds 
Commissioner about the rejection of the 


petitioner’s representation, The Regional © 


Provident Funds Commissioner by his 
letter dated 18-1-1971 informed the pe- 
titioner that his representation had been 


_ rejected by the State Government. The 
petitioner was directed to deposit the 
damages as imposed against it within 


fifteen days, The petitioner failed to de- 
posit the damages, Thereupon the Re« 
gional Provident Funds Commissioner 
issued a certificate to the Collector, Ali- 
garh, on 14th June, 1971, for the recovery 
of the amount of damages as arrears of 
land revenue from the petitioner. 


- petitioner thereupon filed this petition 


- validity of the levy and 


+ 


challenging the validity of the levy and 


assessment of damages and the recovery 
proceedings, 


- 3. Sri G. P. Bhargava, learned coun< 
sel for the petitioner, challenged the 
assessment of 
the damages and its recovery on the fol- 
lowing grounds: 

(1} Since the damages were levied 
after six years and not immediately after 
the defaults were committed, the State 
Government and the Regional Provident 
Funds Commissioner were not entitled 
to recover the same from the petitioner. 

(2) The petitioner’ was not given any 
opportunity by the State Govt., the 


competent authority to assess and levy 


The 


A.I R. 
the damages beforé™ the proposal of the 


“Regional Provident Funds Commissioner 


was approved by it, 

(3) The Regiohaf Provident Funds 
Commissioner had no authority under 
5, 14-B of the Act to levy or assess the 
damages as the State Government could 
not validly delegate its functions to-him: . 

(4) The State Government’s order ap- 
proving the assessment and the levy of 
damages was made mechanically with- 
out application of mind. 


(5) The order of the State Government 
is vitiated as it does not contain any 
reasons. oo 


4. S. 14-B of the”Act confers power: 
on the appropriate Government to levy 
and recover damages for committing de- 
fault in making the deposit of provident 
fund dues. The Act does not prescribe} ` 
any period of limitation for the levy or 
recovery of damages from the defaulter. 
The petitioner placed reliance on Amin 
Chand & Sons v, State of Punjab (AIR 
1965 Punj 441) where a learned single 
Judge of the Punjab High Court held 
that the damages should be levied imme- 
diately after the default, and if the levy 
is delayed the employer may legitimate- 
ly come to the conclusion that the Gov- 
ernment had decided not to exercise its 
discretion to levy damages. To choose a 
date for levy of damages was held arbi- 
trary, This view was however not accept- 
ed by our court in the Regional Provi- 
dent Fund Commr. v. Allahabad Can- 
ning Co, (Special Appeal No. 21 of 1976), 
decided on Jan, 4, -1978: (1978 Lab IC 
998) (All). A Division Bench of this Court 
disapproved the view of the Punjab High 
Court as taken in Amin Chand & Sons 
case. The Division Bench held that Sec- 
tion 14-B of the Act does not provide 
any limitation for taking action against 
the erring employees for not depositing 
the provident fund dues, In the absence 
of bar of limitation there was no prin- 
ciple of law which debarred the Provi- 
dent Funds Commissioner or the State 
Government from exercising their statu- 
tory powers under S, 14-B of the Act 
We find.no reason to take a different 


“view. 


5. In regard to the second ground, we 
are satisfied that the petitioner was not 
given any notice of hearing by the State 
Government before it approved the pre« 
posal of the Regional Provident Funds 
Commissioner for the levy and assess- 
ment of the damages against the peti- 
tioner. S. 14-B lays down that if an em- 


x 
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of accumulations required to be transfer- 
red by him or in the payment of. ‘any 
charges payable under the Act the ap- 
propriate Government may recover from 


the employers such damages not; exceed~- 


ing-25% of ‘the amount of arrears as it 
may think fit to impose, The section pro~ 
vides for statutory damages against the 
employers for breach of its duty to de- 
posit the amount within the prescribed 
period, The purpose is to punish erring 
empolyers for their wilful default, The 
appropriate Government has however 
been conferred. a discretion in assessing 
or recovery of damages from the erring 
employers, The levy of the damages 
cannot however exceed 25% of -the 
amount of arrears. The section contem- 
plates that the State Government may 
after considering the relevant facts and 
circumstances take a decision noi to levy 
any damages or recover the same from 
a particular employer, This is clear from 
the expression occurring in the section 
“as it may think fit to impose”, Since 
the nature of levy is punitive and as 
the State Government is required to con- 
sider the facts of each case while exer- 
cising its discretion under the Act, it 
would require an enquiry in .consonancé 
with the principles of natural 
The State is under a duty to follow the 
principles of natural justice in exercising 
the power of imposing damages, Even 
if S. 14-B does not expressly provide 
for giving an opportunity of hearing to 
the employer the State Government, is 
bound to do so having regard to the pur% 
pose and nature of the functions it is 
required to perform. In Reliable Water 
Supply Service v, Regional Provident 
Funds Commr, (1973 All LJ 415) a Di~ 
vision Bench of this Court held that as 
S. 14-B involves imposition of penalty 
which has the effect of depriving -the 
employer of his property in the shape 
.of money it involves serious civil conse 
quences, Consequently a duty to follow 
the ‘principles of natural justice is im=« 
plicit in the section itself, It is not ne 
cessary to decide the question as to whe- 
ther the State Government is required 
to act in a quasi-judicial manner as, iv 
our opinion, even if the State Govern~ 
ment is performing purely administra- 
tive functions under S, 14-B it is under 


la duty to exercise its-power consistently 
with the principles .of natural justice 
which require that the party af- 
fected must be given an opportunity of 


justice. - 
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ployer makes., default in making its con= 
tribution to the fund or in the transfer = 


hearing in the absence of any opportu- 


*nity of hearing being given to the em- 


ployer the imposition of damages would 
be rendered null and void, . 


6. In the instant case there 1s no dis- 


pute that the State Government did not | 


give any notice or opportunity of hearing 
to the petitioner before it approved the 
proposal of the Regional Provident Funds 
Commissioner for the imposition of dam- 
ages, Learned counsel for the respon- 
dents, however, contended that since 
the Regional Provident Funds Commis- 


sioner had given a notice dated 18-9-1968 | 


(Annexure I to the petition) to the peti~ 
tioner to show cause against the propos- 
ed levy of damages there was no con- 


travention of the principles of natural 


justice, We find no merit in the conten- 
tion, The notice dated 18-9-1958 = was 
issued under the signature of the Ac- 
counts Officer on behalf of the Regional 
Provident Funds Commissioner, U, P. 
Kanpur, directing the petitioner to show 
cause why the proposal be not forward- 
ed to the Government for levy of dam- 
ages, The Accounts Officer or the 
gional Provident Funds 
had no authority to impose any damages, 
It is conceded that the State Gavernment 
was only competent authority to impose 
the damages and exercise discretion un- 
der §. 14-B of the Act, Opportunity of 


showing cause before the authority which. 


had no power to exercise jurisdiction 
was wholly futile. Since the ultimate 
power and. discretion vested in the State 
Government it was its bounden duty to 
have given opportunity to the petitioner 
before imposing damages, Failure to give 
such an opportunity rendered the orders 
of the State Government imposing dam- 
ages against the petitioner null. and void. 


7. The petitioners contention that 
the Regional Provident Funds. Commis- 
sioner had no authority to impose dam- 
ages and the State Government could 


not delegate its functions under S, 14-B- 


to the Regional Provident Funds Com- 
missioner is not sound, On 5th June, 1963, 
the State Government delegated its 
power to the Regional Provident Funds 
Commissioner to impose damages against 
the defaulting employers, Later on the 
order of delegation was modified. but 
that order was followed by another Gov- 
ernment order dated Oct. 15, 1976, 


whereby the State Government partially 


cancelled its previous order and directed 


- the ‘Regional Provident Funds Commis- 


sioner that in future when damages were 


Re~ 
‘Commissioner - 


i lene 
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-proposed ‘to be levied, a recommenda~ 
tion may be made to the State Govern- 
ment in all cases, Thus the State Gov- 
ernment retained its power to assess of 
recover damages and the Provident 
. Funds Commissioner was not empowered 
: to impose the damages, In 
case, the Regional Provident Funds Com- 
missioner did not impose damages against 
‘the petitioner, instead he merely sent 
‘his recommendation to the State Gov- 
ernment which was accepted under the 
order of the State Government dated 
` 12th Feb, 1969, No exception can be taken 
to the Commissioner’s making recom- 
mendation to the State Government as 
the final authority was retained by ‘the 
State Government, 


8. ‘The petitioner’s contention that the 
.. order of the State Government was viti- 
"u “ated on account of absence of reasons 


and that it did not apply its mind to the 
facts and circumstances need not be con~ 
“sidered or decided, as we have already 
‘taken the view that the order of the 
State Government in imposing the dam- 
_ ages. was illegal on the ground that the 
. order was passed in contravention of the 
principles of natural justice, 


9. We therefore hold that the order 
o£ the State Government imposing dam- 
ages against the petitioner under Sec~ 
tion 14-B of the Act was illegal. Conse- 
quently the subsequent proceedings 
taken by the Regional Provident Funds 
.€ommissioner for the recovery of the 
‘amount of damages was also vitiated. 

10. In the result the petition succeeds 
nd is accordingly allowed, The order 
of the State Government dated 18-1-1971 
‘and the order of the Regional Provident 
Funds Commissioner dated 18-9-1968 are 
‘quashed, The peauaner is entitled to his 
costs, 

Petition allowed. 





AIR 1979 ALLAHABAD 22 
DEORI NANDAN, J. 
Dhir Singh, Applicant v, Peer Bux and 
another, Opposite Party. 
Civil Revision 2451 of 1978 (Second 
Appeal No, 3057 of 1968 treat as revi~ 
sion), D/- 25-5-1978." 


(A) Civil P. €., S. 115 o. 21, Rule 90, 
O. 43, R. 1 — Order dismissing petition 


ee A 


ANNEE EEEE ET e E 
*(Agdinst decree of P. S, Jain Civil J. 
Bijnor, D/- 31-7-1968). 


GV/JV/D34/18/KNA/SNV 


{Pr, 1] Dhit Singh v. Peer Bux (Deoki Nandan J.) 


‘the instant . 


sold even without a 
in exchange for some other land which. 


ALE 


under O, 21, R. 90 — No second appeal 
lies but High Court can revise the 
order, (Paras 2, 3) 
Anno: AIR Comm. C.P.C. (9th Edn.), 
S, 115, N. 24; O, 21, R. 90, Notes 50, 51; 
O, 43, R. 1, N. 5. 
(B) Civil P. C., O. 21, R. $0 —- Sale 
without prior attachment — Validity, 
The failure to attach the property be- 
fore sale is only ‘an irregularity and 
does not render the sale null and void. 
But the sale could be set aside if the 
party has suffered substantial injury. 
Where the judgment-debtor © himself 
offered the property for sale even with- 
out a proclamation of sale it could not 
be said that he suffered substantial in~ 
jury by the failure to attach it, The 
sale, therefore, could not be set aside. 
(Para 3} 
Anno: AIR Comm, C, P; C, (9th Edn), 
O, 21, R. 90, N. 12, 
Cases Referred: Chronological Paras 
AIR 1963 All 320 : 1963 All LJ 204 3 


V. K, Khanna and Rishi Ram, for Ap- 
plicant; Standing Counsel, for Opposite 
Party. 


ORDER :—~- This is a second appeal 
from a proceeding to set aside a sale 
under O. XXI, R. 90 of the Civil P. C. 
several grounds were raised in support 
of the application but they did not find 


favour with the -executing court which 


dismissed it with costs, An appeal lies 
from the refusal to set aside the sale 
which was the main subject-matter of 
appeal before the District Court which 
was heard and allowed by the Court 
of the Civil Judge, Bijnor by order 
dated July 31, 1968. The learned Civil 
Judge held that there had been material 
violation of the mandatory rules in as 
much as the sale of the land had been 
effected without prior attachment of the 


property. This ground was not raised 
at any. time before the 


sale, On the 
other hard, the judgment-debtor had ex- 
pressly stated that the land could be 
sale proclamation 


had been attached and proclaimed to be 
sold by the court, ‘The judgment-debtor 
herself invited the sale of the property 
and there was no question of any mate- 
rial injury being caused to her by the 
sale having been effected without prior 
attachment. However, since in -the opin- 
ion of the learned Civil Judge the sale 
violated the mandatory procedure ` pre- 
scribed by law, he set it aside. The de- 
cree-holder has appealed in this Court. 


w 


\ 
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2. Now a second appeal does not le 


from an order passed on appeal under — 


S. 104 read with O, XLII of the Civil 
P. C. Nevertheless, this Court has juris~ 
diction to revise the order under S, 115 
of the Civil P. C. 


3. The j udgment-debtor respondent is 
unrepresented in this Court. Sri V. Ka 
Khanna, learned counsel for the decree- 
holder appellant invited my attention t3 
a Division Bench decision of this Court 
in Haji Rahim Bux and Sons v, Firm 
Samiullah and Sons (AIR 1963 All 326) 
wherein it was held that failure to at- 
tach a property before sale did not rer- 
der the sale completely null. and void. -t 
was argued that no doubt a sale of pro- 
perty without attachment was an irregu- 
larity, but the sale could be set aside 
only on proof of substantial injury ard 
not otherwise. In the present case it 
has been seen above that the sale was 
invited by the judgment-debtor herself 
by offering the property for being sold 
even without a sale proclamation in 
lieu of some other property which had 
been attached and had been put up for 
sale in execution of the decree, In these 
circumstances, it can certainly be said 
that the judgment-debtor could not suf- 
fer any injury by the sale much less 
substantial injury, The learned Civil 
Judge on first appeal has certainly com- 
mitted an illegality of procedure in set- 
ting aside the sale on the ground that 
the property had not been attached be- 
fore the sale although the judgment- 
debtor did not sustain any injury by 
reason of the irregularity. It follows 
that the learned Civil Judge committed 
an illegality in the exercise of his juris< 
diction inasmuch as he. lost sight of the 
proviso to R. 90 of O. XXI of the Civil 
P. C., as it then stood. Accordingly al- 
though no appeal lies from the order of 
the Court of the Civil Judge, Bijnor, on 
appeal from the executing court’s order 
under O. XXI, R. 90; I consider the case 
to be a fit one for the exercise of the 
revisional powers of this Court under 
S. 115 of the Civil P. C., and do in the 
exercise of those powers suo motu set 
aside the order of the Civil Judge, Bijnor 
in Misc. Civil Appeal No. 3 of 1968 and 
restore the order of the Court of Mun- 
sif, Bijnor in Mise. Case No, 113 of 1966 
of his Court. There will be no orders as 
to costs as the judgment-debtor resfpon- 
dent was unrepresented in this Court. 

Revision allowed, 
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AIR 1979 ALLAHABAD 23 
(LUCKNOW BENCH). 
U, C. SRIVASTAVA, J, 


Abdul. Razzag, Appellant v, Izzat Ali, 
Respondent, 


Second Appeal No, 217 of 1977 (Second. 
Ex. Decree Appeal No, 7 of 1977), D% 
24-5-1978,* , 

Limitation Act (1963), Article 136 — 
Starting point of limitation for execution 
of decree — Dismissal of appeal from 
decree of first Court. — Time for execu- 
tion of the decree runs from date of ap- 
pellate decree, the original decree having 
merged in the appellate decree, AIR 1963 
SC 1124, Rel. on. (Para 2) 


Anno: AIR Comm, Lim, Act (5th — 
Edn.), Art, 136, N. 30. 


Cases Referred : Chronological Paras 
AIR 1963 SC 1124 2 


Mohd. Husain, Mohd. Arif Khan and 
M. Naseerullah, for Appellant; D, G.. 
Singh, for Respondent, 


JUDGMENT :— In the present appeal 
decree was prepared on 25th March, 1963. 
and thereafter the appeal was preferred 
and the said appeal was dismissed on 
sist July, 1963 and the application for 
execution was presented on 24-4-75 i. e 
12 years after the date of preparation of 
the decree, As the final order was that 
of the appellate court which is dated 
lst July, 1963, as such the limitation 
was to be computed from that date, as 
the earlier decree merged in the appel- . 
late decree, The learned counsel for the 
appellant contended that even ifthe ap~= 
peal was not heard and disposed of on 
merit, but was dismissed summarily, the 
execution application was within limita- 
tion, The plea taken by the appellant 
is untenable, The learned- counsel con- 
tended that so far as the question of 
merger is concerned that will not ap- 
ply to each and every decree, at least 
not in the present case, It was. further 
contended that he relied on Art. 182 . 
and not 136 and there is some difference | 
between the two Articles. No doubt 
there is some difference between the 
two Articles, but the said difference is 
not material so far as the question. of 
limitation is concerned, In this view the 
contention of the learned counsel. is un= 
tenable. 





*(Against judgment and decree of B. L. 
Goel, Dist. J. Lucknow, D/- 12-4-1977). 
se ee oe 


HV/JV/D521/78/KNA. 


24 All, [Prs, 1-5] Jagdish’ Singh v, Addl. 


2. The application for execution 
. based on the doctrine of merger 
‘while arriving at this conclusion the 
court relied on certain decision, It. can- 
hot be denied that in the present ` case 
. the application for execution was pre- 
sented within 12 years from the date of 
the appellate decree which was passed 
on dist July, 1963 as the application was 
presented on 24th April, 1975, In Collec- 
tor of Customs v, East India Commercial 
Co, Ltd., (AIR 1963 SC 1124) it was ob- 
served that “the appellate order is the 
operative order after the appeal is dis- 
posed of, which is the basis of the rule 
that the decree of the lower court mer- 
ges in the decree of the appellate court 
and on the same principle it would not 
be incorrect to say that the order of the 
original authority is merged in the order 


and 


of the appellate authority whatsoever its 


‘decision—whether of reversal or modifica- 
‘tion or mere confirmation.” Thus the 
‘foriginal decree having been merged in 
the appellate decree, the limitation was 
to be counted from the date of the ap- 
pellate decree and the execution: was 
thus within limitation, Thus no error 
has been committed by the court below 
which has decided the question of limi- 
tation, The appeal has got no force and 
jis dismissed with costs. 

Appeal dismissed, 


a 
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l K. C. AGRAWAL, J. 
~ Jagdish Singh, Petitioner v, Additional 
District zand Sessions Judge, Dehradun 
‘and others, Opposite Parties. 
Civil Misc, Writ No, 1923 of 1978, D/- 
19-5-1978. . 


_. U, P, Urban Buildings (Regulation of 

. ` Letting, Rent and Eviction) Act (13 of 
. 1972), S. 21 (1) (a) — Need of landiord’s 

daughter-in-law is a valid basis for an 

- application under S. 21 — (Hindu Adop- 

tions and Maintenance Act (1956), S. 19). 


Tt is clear from a conjoint reading of 
3. 21 along with S. 3 (g) that an appli- 
sation under S, 21 (1) (a) can be filed by 
a landlord for the need of a family 
member relating to whom he is liable to 
maintain, Under S. 19, Hindu Adoptions 


and Maintenance Act 1956 a father-in-, 


“aw is liable to maintain his daughter-in- 
‘Taw and to provide her a: house. Hence, 
-he landlord is entitled to get release of 
a eee ee 


7V/HV/C495/78/DLD/VBB 


was - 


or judicially. separated daughter 


Dist. & Sessions Judge, Dehradun A.LR- 


his rented house for her residence under 
‘the U. P, Act. 3 (Para 4) 

Anno: AIR Man, (8rd Edn.) Hindu 
Adopt. and Main. Act, S. 19 N, 1, 

A, N. Singh, for Petitioner; L, P. Nai- 
thani, Standing ‘Counsel, for Opposite 
Parties, l 2 eS 

ORDER:— This writ petition is direct- 
ed against the judgment of the Addi- 
tional District Judge, Dehradun dated 
1-2-1978. . 

2. The only ground pressed in the writ 
petition was that the courts below com-< 
mitted an error in holding that the. 
need of a daughter-in-law could baa 
basis for an application filed under 
Section 21 of U. P. Act No, 13 of 1972. 

3. Clause (a) of Section 21 of U. P. 
Act No. 13 of 1972 lays down that if a 
building is bona fide required- by a land- 
lord either in its existing form or after 
demolition and. new construction for oc- 
cupation by himself or any member of 
his family the release may be made -to 
him. The word “family” has been de- 
fined in S. 3 (g) of the said Act. ‘Family’ 
in relation to a landlord or tenant of a 
building, means his or her;— 

(i) spouse, 

(ii) male lineal descendants, 

(iii) such parents, grand parent and 
any unmarried or widowed or divorced 

or 
daughter of a male lineal descendant as 
may have been normally residing with 
him or her and includes, in relation to 
‘a landlord, any female having a legal 
right of residence in that building.” 


It is clear from a conjoint reading of 
S. 21 along with S., 3 (g) that an appli- 
cation under S. 3. (sic) (S. 21 (1) (a)?) 
can be filed by a landlord for the need 
of a family member relating to whom he 
is liable to maintain. 

4, .For the purposes of. finding out 
the liability of a father-in-law to main- 
tain his daughter-in-law reference may 
be made to S. 19 of the Hindu Adoptions 
and Maintenance Act, 1956. Under this 
section a Hindu wife whether married 
before or after the commencement of 
this Act is entitled to be maintained 
after the death of her husband by her 
father-in-law. S. 3 of the said Act de- 
fines the. word “maintenance” including 
the right of residence. Accordingly, S. D. 
Bahuguna, who was the father-in-law of 
Shrimati Rekha Bahuguna was liable to 
maintain her and to provide her a 
house. 

5. It has come in evidence that she 
required the premises for her residence. 
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The- learned counsel attempted to chal- 
lenge the said finding on the ground that 
as the accommodation available -with 
respondent No, 1 was sufficient, the ap- 
plication ought to have been rejected on 
that ground. The submission cannot be 
accepted. The finding recorded by the 
learned Additional District Judge was 
that as she did not have any accommo- 
dation to live with -her children she had 
to live in a hostel. In view of this find- 
ing the submission of the learned coun- 
sel that S. D. Bahuguna could accommo- 
date Shrimati Rekha Bahuguna in his 
house cannot be accepted, 


6. In the ‘result, the writ petition fails 
and is dismissed with costs, 


vacate the premises. 
Petition dismissed, 


t 
ep, - 
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MOHD. HAMID HUSSAIN J. 
Smt. Imtiaz Bano, Petitioner v. Masood 
Ahmad Jafri and others, Respondents. 


Mise. Habeas Corpus Petn. No. 4650 
of 1978, D/- 17-8-1978. 


(A) Constitution of India, Art. 226(3) — 
Writ of habeas corpus — Other remedy 
under personal law not availed — Writ 
petition — If maintainable — The words 





‘any other remedy for such redress’ — 


Interpretation of, 


The words ‘any other remedy for such 
redress’ in sub.-cl. (3) are to be read as 
any other adequate or efficacious remedy 
for such redress and if such remedy is 
available, then writ petition for habeas 
corpus fs not maintainable. 

' (Para 7) 


Where in a writ petition for custody 
of minor children by their divorced 
mother it was found that if the mother 
had followed her remedy under Guardian 
and Wards Act, her right to the custody 
of her children under her personal 
Mohamedan Law was likely to come to 
an end by the time those proceedings 
could have ended, and in the interest of 
the welfare of the children it was neces- 
sary that the matter should be decided 
immediately, it was, held that the remedy 
under Guardian and Wards Act, was, 


under the circumstances, not adequate and ` 


efficacious and hence the writ petition 
was maintainable. AIR 1977 Andh Pra 


IV/1V/D614/78/MNT/SNV 


Imtiaz Bano v. M:-A. Jafri (Hussain J.) 
-250 (FB); AIR 1977 Gui 113 (FB); 1978 All 


The peti~’ 
tioner is granted three months’ time to’ 


[Prs, 1-2} All, 25 


WC 189; 1977 All WC 191 (FB), Rel. on... 
(Paras-8, 14; -15)- 

Anno: AIR Comm. Constitution of India 
(2nd Edn.) Art, 226 N. 90(A) 

(B) Mohammedan Law (Hanafi Sect) — 
Custody of minor- children’ — Under 
personal law mother is entitled to cus- ` 
tody of minor children below seven 
years in preference to the father. 


(Para 16) 
Cases Referred: Chronological Paras 
1978 All WC 189 ` 9, 13 
1977 All WC 191 (FB) 12, 13 
AIR 1977 Andh Pra 250 (FB) 9, 10 
AIR 1977 Guj 113 (FB) 9 11 


Sayeed Ahmad Khan for Petitioner; 
M. A. Qader Mohd. Islam Ansari, for -` 
Respondents, 

ORDER :— This Habeas Corpus peti- | 
tion is by Smt, 
custody of her two infant sons from 
Masood Ahmad Jairi and his parents 
Shafiq Ahmad and Smt, Balun. . 


2. The admitted facts are that the 
contesting parties are Mohammedans 
governed by the Hanafi Law. Petitioner 
Smt, Imtiaz Bano was married to Masood 
Ahmad Jafri, respondent No. 1; on 14th 
July 1967 and out of this wedlock three 
sons were born to them, The youngest 
son died, but the other two sans, namely, 


` Tariq Shafiq and Tahir Shafiq born. on 


1-12-73 and 21-12-75, respectively, are 
alive and at the time of the filing of this 
petition they were aged about 5 and 3 
years, respectively. The relations between 
the husband Masood Ahmad Jafri and his 
wife Smt, Imtiaz Bano got strained and 
the petitioner Smt. Imtiaz Bano has been 
divorced by Masood Ahmad Jafri, res- 


pondent No,-1 who has taken’a second — . 


wife, The assertion of the second mar- 


_Yiage by Masood Ahmad Jafri as con- 


tained in para 17 ofthe affidavit of Smt. 
Imtiaz Bano has not been specifically de- 
nied by Masood Ahmad Jafri in his coun- 
ter-affidavit, and in para 16 ofthe coun- | 


ter-affidavit a vain effort has been made ~ 


to deny specifically the fact of second 
marriage, However. Sri M. A. Qadeer, 
learned counsel for Masood Ahmad Jafri 
respondent on a specific query by the 
Court has made a statement in Court 


‘during the course of his arguments that 


Masood Ahmad Jafri has in fact married 
another woman. This specific denial or 
admission of second marriage was essen- 
tial in order to determine the question of 
entrusting the custody of the two infant . 


‘sons in the anxiety of the Court to-guard - 


their welfare, 


Imtiaz Bano. claiming’ ~ 


26 Alb 
_,_ 4 Allegations and counter-allegations _ = 


aave been made by the contesting parties . 
‘ as ‘regards the ill-treatment meted out 


` shis case. 


[Prs. 3-7] 


-0 @ach other. However, this question of 
ill-treatment and- strained relations be~ 
Sween the petitioner and her former hus- 


Dand Masood Ahmad Jafri is not relevant 


“or the decision of this habeas corpus 
Þetition. , e 


‘4 Only two questions arise in this 
petition. The first is the preliminary 
objection raised by Sri M. A. Qadeer, 


-earned counsel for . respondent No. 1, 


Shat this habeas corpus petition is not 


maintainable and the remedy for the: 


detitioner lies under the Guardian and 


. “Wards Act. The second question for con- 


sideration is as to whether Smt. Imtiaz 
Bano petitioner or the respondent Masood 
Ahmad Jafri is entitled to the custody of 


..Sheir two infant sons in the best interest 


of ‘their welfare in the circumstances of 
Needless to say, that if the 
>reliminary..objection of the non-main- 
sainability of the present habeas corpus 
detition prevails then there would be no 
need for going into the merits of the 
second; question.. 


5 Sri M. A. Qadeer, learned counsel, 


F: fn support of his preliminary objection 


about the non-maintainability of the 


>resent habeas corpus petition has relied ` 


apon sub-cl. (3) of Art. 226 of the Con- 


v- gtitution of India as amended by the 42nd 


Amendment Act of 1976. Sub-cl. (3) of 
Art. 226 as amended is as under :— 


“No petition for the redress of any 
“njury referred to in sub~cl. (b) or sub- 


all (c) of Cl- (1) shall be entertained if 
. any other remedy for such redress is 
- provided for by or under any other law . 


' Zor the time being in force.” 


4 
4 
w 


h According to Sri M. A. Qadeer, Iearned 


zounsel, remedy under the provisions of 
Guardian and Wards Act is available to 
fhe petitioner who had not exhausted the 


ae fame and therefore she is not entitled 
bo claim the custody of her two infant. 


zons by this habeas corpus petition in 
view of the bar of sub-cl. (3) of Art. 226 


‘sf the Constitution. On a cursory read-. 


ing of Art. 226, sub-cl. (3), the prelimi- 
nary objection of the learned counsel 
zppears prima facie correct, but on a 


- second thought over the emphasis on the 
words used in sub-cl. (3) “if any other - 


remedy for such redress is provided,” it 


_ 5 obvious that in the circumstances i 


Ihis particular case this objection of the 
Earned counsel cannot prevail. 
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6. In the instant case the contesting 
parties are governed by the Hanafi 
Mohammedan Law and the mother is 
entitled to the custody (Hizanat) of her 
infant sons up to.the age of seven years, 
and this right of the .mother continues: 
even if she is divorced by the father of 
the child and is lost only if she marries 
a second husband. In the instant case 
the dates of birth of the two infant sons 
Tariq Shafiq and Tahir Shafiq are 
1-12-73 and 21-12-75, respectively. On 
1-12-1980 Tariq Shafiq will complete -his 
7 years age, and on 21-12-1982 Tahir 
Shafiq will complete his 7 years age. 
This habeas corpus petition was filed on 


§-§-1978 when notice was issued to the ` 
. Opposite parties, 


If proceedings under 
the provisions of the Guardian and Wards 
Act are initiated by the petitioner for 
the custody of her two infant sons these 
proceedings and the appeal thereunder 
will take long time to finally decide’ the 
immediate issue of custody. It is com- 
mon knowledge that such proceedings 


‘are prolonged by the interested party on 


one pretext or the other. Therefore, by 
the time the petitioner succeeds in the 
proceedings under the Guardian and 
Wards Act Tariq Shafiq may attain the 
age of 7 years and the claim of the peti- 
tioner to the custody of Tariq Shafiq 
will be lost by that time. More or less 
Similar would be the position with regard 
to the second son Tahir Shafiq. There- 
fore, the remedy under the Guardian 
and Wards Act for the petitioner cannot 
be said to be an adequate remedy, nor 
can it be said to be an efficacious remedy, 
Further, the immediate welfare of the 
two infant sons is of urgent concern of 
this Court in the particular circumstances 
of this case, namely, that respondent 
Masood Ahmad Jafri has taken a second 
wife in marriage and that the two infant 
sons are being kept -by the respondent 
No. 1 with his parents Shafiq Ahmad and 


Smt. Balun who presently have no locus 


standi in the lifetime of the parents of 
the two infant sons. Further, the 
treatment of step-mother is notorious, 
so much so that often aggrieved people 
when expressing their resentment to an 
authority use the phrase that “step« 
motherly treatment is being meted ouf 
to them.” 


7. Sub-cl. (3) of Art. 226 only bars a 
habeas corpus petition “if any other 


. remedy for such redress is provided for 


by-or under any other law for the time 
being in force.” The words “such re- 


“dress” in sub-cl, (3) have been’ used with 


1978 
some wisdom by the Constitution makers, 


that is, if for “such redress” an adequate. 


or efficacious remedy is available tzen 
the aggrieved person -cannot take 7e 
course to Art. 226 of the Constitution. 


8. In the instant case the injury can~ 
plained of by the petitioner is that she 
has been deprived of the custody of her 
two infant sons aged about 5 years end 
3 years to which she is presently entitled 
in law, Writ of Habeas Corpus is che 
only process by which the petitioner can 
get immediate custody of her two inant 
sons. By the time the mother succe2ds 


in getting the custody of her two infant . 


sons after a long-drawn litigation uncer 
the Guardian and Wards Act the motk=2r’s 
custody of the two infant sons would be 
about to end or would have ended. I am 
of the considered view that sub-cl. (3) 
of Art. 226 only bars the filing of such 
petition for redress of any injury wtere 
remedy for such redress as efficacious 
and adequate is otherwise available. 


9. In my above view I am supported 
by two Full Bench decisions reportec in 
AIR 1977 Andh Pra 250 and AIR 1977 
Guj 113, and a Full Bench decision of 
our own High Court reported in 4978 
All WC 189. 


10. In the Full Bench case Govern- 
ment. of India v. -National Tobacco Co. 
of India Ltd., Calcutta (reported in AIR 
1977 Andh Pra 250) it has been observed 
(at p. 264) :-— 

_ “The words ‘any other remedy for such 

redress’ are significant and meaninzful 
and they clearly bring out the intention 
of the Parliament that ‘only that ocher 
remedy which is truly and really capable 
of giving such redress as is postulated in 
' sub-cls. (b) and (ec) would be a bez to 
the maintainability of the writ petision, 
Needless to say that in order to find out 
whether there is such a bar to the erter- 
tainment of a writ petition, the Court 
will have to examine the facts and cir- 
cumstances of each case and the redressal 
that is sought and the nature of the ather 
remedy that may be available under any 
other law for the time being in ferce, 
It is Impossible and undesirable to lay 
hard and fast rules in this behalf,” 


11. In the Full Bench case A’bad 
Cotton Manufacturing Co. Ltd v. Union 
of India (reported in AIR 1977 Guj 113) 
it has been observed (at p. 123) :— 

“Formerly, .by a self-limitation the dis- 
cretion was exercised not- to entertain 
writ petitions when alternative remedy 
existed but now when a constitutional 
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_ [Prs, 7-13] All. 27 


fetter is created, “the Court would have 
no jurisdiction if alternative remedy for. 
such redress îs- provided for by or under 
any other law, This being a fetter on ` 
the jurisdiction of the Court will have 
to be strictly interpreted. ‘Even though 
the words ‘any other remedy had been 
used, it is obvious that ‘any other res 
medy’ has to be for redress of the injury 
for which this writ jurisdiction is confer- 
red and, therefore, it must be equally 
adequate or efficacious so that qualitati- 
vely and quantitatively the same relief 
would be given for redress of the injury 
to the petitioner. Therefore, the ade- 
quate efficacious remedy is always impli- 
cit if the remedy is to be for redressing 
the injury as effectively as could be cn 
in the writ petition.” 


12. A Full Bench of five Judges of 
this Court was posed a similar question. 
with regard to the bar of sub-cl. (3) of 
Art. 226 of the Constitution by a Division . 
Bench of this Court in Writ Petn. No..416 ` 
of 1977, Bijli Cotton Mills (Pvt.) Ltd. 
Hathras v. Estate Officer/Secretary, 
National ‘Textile Corporation (U. P.) Ltd. 
(reported in 1977 All WC 191) (FB), and 
the Full Bench answered that the bar of 


sub-cl, (3) of Art. 226 of the Constitution `; 
would operate in a writ petition if the 


alternative remedy contemplated - “was 
adequate and efficacious, 


13. 
subsequently followed by a Division 
Bench off this Court in the case of Smt. . 
Shanti Devi v. State of U. P. (reported _ 
fin 1978 All WC 189) and the Division 
Bench observed that :— 


“In Bijli Cotton Mills (Pvt.) Ltd. Hath- 
tas v. Estate Officer/Secretary, Național 
Textile Corporation (U. P.) Ltd. 1977 All 
WC 191, a Full Bench of this Court 
opined that a suit can be an alternative . 
remedy within the meaning of cl. (3) of 
Art. 226 of the Constitution provided it 
is effective and adequate. In the instant 
case, the petitioner, who lived. in the 
house in question along with other mem-~ 
bers of the family, was dispossessed from 
it under an order which was grossly 
illegal. It is matter of common know- 
ledge that a suit takes a long time before 
it is finally decided. It would, therefore, 
take the petitioner several years before 
she is able to regain the possession of 
the house fn question by filing the suit. 
Under these circumstances we do not 
think that the alternative remedy by way 
of a suit could constitute an sa aici ape 
efficacious remedy,” i 


This view of the Full Bench was_. ` 


- 


28 All. [Prs. 14-20] 
! “J4. The Full Bench decisions in all 


.the. three. cases cited above clearly sup- 


port’ my view that in the instant case 
the petitioner if driven to have recourse 
to proceedings under the provisions of 
iGuardian. and Wards Act would not get 
such redress as to which she is presently 
entitled, and also that the immediate 
welfare of the children requires this 
matter of custody to be decided in this 
habeas corpus petition, 


15. For the reasons given above the 
preliminary objection raised by Sri M. A. 
Qadeer, learned counsel, is rejected, and 
this habeas corpus petition is maintain=- 

able. 


16. Coming to the merits of the case, 
‘Ithere is not much to say. The Hanafi 
Mohammedan Law by which the contest~ 
ing parties are governed entitles the 
petitioner as mother to the custody of 
her two infant sons who are below the 
age of seven years in preference to the 
claim of the father Masood Ahmad Jafri, 
~espondent No. 1. Besides, the immediate 
welfare of the infants is of primary con- 
sideration. Both the infant sons Tariq 
‘Shafiq and Tahir Shafiq were produced 


-before this Court by their father respon- 


dent No. 1 and this Court had the ad=- 
vantage of watching the two infant sons 
from close quarters for considerable time, 


‘+: The Court put some questions to the elder 


son Tariq Shafiq to ascertain if he was 
capable of giving any rational answer, 
. but he did not understand simple ques- 
_ ons put to him by the. Court and re- 
- mained quiet. There was no point in 
rutting any question to the younger son 
Tahir Shafig who had a blank innocent 
. look. It is a misfortune for both these 
infant sons to be deprived of the affec- 
tion and care of their own mother, the 
E2titioner, and they are kept in the care 
co? their grand parents. However affece 
-‘Eonate the grand parents may be but 
_ they cannot bestow that extreme affec- 
~ tion and warmth which spontaneously 
_ flows from the mother who gave birth to 
the children. 


17. Another important circumstance In 
tke instant case which disentitles the res- 
pondent to have the custody of the two 
infant sons is the fact that<the respon- 
dent has re-married. Masood Ahmad 
Jafri had not the courage to deny the 
fact of this remarriage in clear and em- 
pnhatic terms in his counter-affidavit. The 


fect of Masood Ahmad. Jafri having ree 


Imtiaz Bano vV. M. A. Jafri (Hussain J.) 


A.I. R: 


married has been admitted by his coun- 
sel Sri M. A. Qadeer on the specific ques- 


` tion put by this Court during the course 


of the arguments, Under the Mohamed- 
dan Law the petitioner is entitled to the 
custody of her two infant sons. Further, 
the welfare of these two infant sons lies 
in their being handed over to their 
mother in preference to their father 
Masood Ahmad Jafri who has re-married 
and hence cannot be reasonably expected 
to bestow now or in the years to coma 
that affection and care which the two in- 
fant sons are bound to get from their 
mother, 


18. Accordingly, Masood Ahmad Jafri, 
respondent No. 1, was directed to hand 
over the custody of his two infant sons 
Tariq Shafiq and Tahir Shafia to` their 
mother Smt. Imtiaz Bano petitioner who 
was present in Court and who has taken 
over the custody of her two infant sons 
with immediate effect. 


19. It is also in the interest of the two 
infant sons that their father Masood 


Ahmad Jafri should have access to meet — 


his infant sons to know their welfare and 
to bestow on them such affection as he 
may like to bestow. Sri Sayeed Ahmad 
Khan, learned counsel for Smt. Imtiaz 
Bano, has given on behalf of his client an 
undertaking to this Court -that facility 
will be provided to the respondent Masood 
Ahmad Jafri occasionally to meet his sons 
Tariq Shafiq and Tahir Shafiq and the 
respondent will be shown normal courtesy 
during such visits. Smt. Imtiaz Bano 
with the two infant sons is normally ex~ 
pected to reside with her father in Luck« 
now so long as her father Maqbool Ahmad. 
Hashmi who is.a Government employee 
remains at Lucknow. Masood Ahmad 
Jafri may see his aforesaid two infant 
sons for an hour once a week at the re- 
sidence of Smt. Imtiaz Bano, In the 
event of any difficulty in this regard the 
party concerned may apply to this Court 
for further clarification or direction. 


20. In terms of the above this Habeas 
Corpus petition is allowed. Parties wilf 
bear their own costs, 


Petition allowed, 


-p 
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Smt. Preeti Archana Sharma, Applicant v. 
Ravind Kr. Sharma, Respondent. 


Civil Reva. No. 1912 of 1978, D/- 17-10- 
1978.° 


Hindu Marriage Act (25 of 1955), S. 2A —_ 
Maintenance allowance and expenses: of Hti- 
gation during pendency of proceedings 
, Grant of — Duty and powers of Court. 


Where an application is made during the 
pendency of proceedings under the Act -or 
maintenance allowance and expenses of kti- 
gation, neither a minimum ‘nor a maximam 
amount in terms of percentage can be fixed 
for the maintenance allowance under the Act. 
The quantum will always depend on the cir- 
cumstances of the case.- The Legislature in 
its wisdom did not want that there should be 
any restriction on the Court and. therefore, 
no percentage of the income was fixed. Sac- 
tion 24, however, makes it clear that no 
amount as maintenance is to be paid either 
to the wife or the husband, as the case may 
be, where they have sufficient inccme for ner 
` or his support and the necessary expenses for 
the legal proceeding. Where, however, eimer 
of them does not have sufficient income, -he 
Court may, having regard to the income of 
the parties, pass an order for the paym=ent 
of monthly amount and the expenses for iti- 
gation as may be reasonable. It is clear from 
the above that if both parties have incame 
the Court must take that inte consideration 
before ordering the payment of any mesin- 
tenance allowance or expenses for proceed- 
ings. If the applicant has the income and the 
opposite party does not, and the latter makes 
an application, the Court is bound to make an 
order in favour of the latter and vice vecsa. 
S. 24, therefore, makes it ‘clear that a reason- 
able amount has to be paid as maintenance 
allowance. What is a reasonable amount -will 
differ from case to case. It must be remem- 
- bered that S. 24 does not stipulate anytking 
“about the standard to be maintained by 
either of the parties. 8. 24 also does not sti- 
pulate that the wife must be maintainec at 
the same standard as the husband or ~ice 
versa. Similarly, S. 24 does not lay dowr as 
to what should be . the amount in a litige-ion 
for meeting the expenses of the proceedings. 
This too has also not been laid down in S. 24 
except to say that the amount shall be a re- 


asonable one taking into consideration the inm- 


°(Against judgment and decree of R. S. Lal 
Ist Addl, Dist. J, Allahabad, D/- 30-3-1078) 


‘ KV/KV /ET14/78/SNV 


Prost v. Ravind Kr. Sharm (A. Banerji J) == 


‘that the entire 
Court. 1977 Mat LR 1 (Raj); 1978. Mat LR .- .- 
117 (Punj); AIR 1974 All 110 and AIR 1971 l 


— 


' 1978 Mat LR 117 (Punj) 


. [Pr. 1] 


come of the partias, It is, therefore, apparent. 
discretion is left with the 


SC 284, Ref. (Paras 3, 4) 


It is well settled that a discretion must be 
exercised in a reasonable and proper manner,.. 
and not arbitrarily or capriciously. An order 
is a reasonable order which takes into consi- 
deration the various circumstances, for exam- 
ple, the means and the income of the parties, 
the nature of the litigation and allied circum- 
stances. Justice demands that their equities be 
adjusted, It is, therefore, necessary for the 
Court to find out the respective income of the 
parties and the means they have. If a party 
has sufficient means, the Court may not allow _. 
her, the applicant, litigation expenses, but 
where it is shown that the party does not 
have an income or means the Court. must . 
order payment under both the heads. How-’ 
ever, when necessary expenses of a. party 
are taken into account, probably 50 or’ 60-per 
cent of the income of a person would go to- 
wards his necessary expenses. It would leave 
a much smaller sum available for grant of 
maintenance allowance and expenses of litiga- 
tion. It is that figure which should be taken. 
into consideration for finding out as to how 
much of it could be spared for the other side, ~ 
but at the same time the Court must keep ‘ 
in view the income or means or the support 
the other party is already having. If the Court 
comes to the conclusion that even if she, the 


applicant, has no income but she has the sup- -~. 


port of her parents or such others, the Court 
may award a nominal monthly amount to- 
wards maintenance and.a_ sufficient sum for. 
meeting the expenses for the legal proceed- 
ings. However, these are the. relative terms 
and would depend on the facts and. circum- 
stances of each case. i (Para 5) 


Anno: AIR Manual (8rd Edn.), Hindu Mar- 


riage. Act, S. 24, N. 2. 
Cases Referred: Chronological Paras 


1977 Mat LR 1 (Raj) _ 
AIR 1974 Ali 110 6; 
AIR 1971 SC 284 
AIR 1929 PC- 128 

S. P. Srivastava, for Applicant; S. K, Varma, 
for Respondent. . 

ORDER :— This Civil Revision is directed 
against an order passed by the Ist Additional — 
District Judge, Allahabad dated 30th March, 
1978 on an “application made under Sec- 
tion 24 of the- Hindu Marriage Act, 1955. In 
a suit filed by the husband for the dissolu- 
tion of the marriage under S. 18 of the Act, 


T o N D oD 


the wife made` an application for mainten- 


All. 29 S 


-~ 80 AB. 


ing the ` 


' and the 


[Prs. 1-5] 


pendente lite and 
legal . proceedings. After 
-= respective cases the court 
below „passed an order directing the 
husband to pay a sum of Rs. 100/- per. month 
as maintenance and Rs. 100/- for expenses in 
the legal proceedings. The wife aggrieved by 
the above order has. come up to this Court 
in teyision stating that the court below has 
committed material irregularity in exercise of 
jurisdiction in passing the aforesaid order, It 
was urged that certain materials on record 
-have not been taken into consideration with 
the result that a completely erroneous order 
has been. passed. 

2. I have heard the learned counsel. for the 
parties. Normally, the question as to what 
should be the quantum of maintenance and 
, the amount of expense’ for legal proceeding 


ance, 
for 


expenses 
consider- 


. is.a pure question of fact to be decided. upon . 


by the trial Court. The Court trying the suit 
“Is in the best position to assess as to what 
should be the amount of maintenance and also 
` estimate the. amount of expense that ought 
` to be provided to the party asking for it. 
S. 24 of the Hindu Marriage Act provides 
for payment of maintenance pendente lite 
arid - ae of the proceedings. It lays 
down : 


“Where in any proceeding under this Act 
. it appears to the court that either the wife or 
the husband, as the case may be, has no in- 
dependent income sufficient for her or his 
* support and the necessary expenses of the 
_ proceeding, it may, on the application of the 

wife or the husband, order the respondent to 
pay to the petitioner the expenses of the pro- 
ceeding, and monthly during the proceeding 
such sum: as, having regard to the petitioner's 
own income and the income of the respon- 
dent, it may seem to the court to be reason- 
able”. 


3. A number of cases were cited showing 
the. mode and method of calculation of the 
quantum of maintenance allowance 
expenses for legal proceed- 
ings. Reference was also made to the 
. provisions of Section 36 of the Divorce 
Act, which provides for alimony pendente 
"Hte. Under the above Act, only the wife is to 
be paid an alimony pendente lite, not exceed- 
ing one-fifth of the husband’s average net 
income for 3 years preceding the date of the 
order, The Hindu Marriage Act is silent about 
this. It cannot be visualised for a moment 
that the framers of the Act were not aware 
af the provisions in the Divorce Act. If they 


did not provide for a maximum limit in the — 


- Marriage Act, it must be presumed that this 
was done with. an intent to leave the matter 


Preeti v. . Ravind Kr. Sharma (A. baies 1) 


A. ER. 


‘to the discretion of the Court; I am, there- 
fore, of the opinion that neither a minimum 
nor a maximum amount in terms of percent- 
age can be fixed for the maintenance allow- 




















stances of the case. The Legislature in its 
wisdom did not want that there should be 
any restriction on the Court and, therefore, 
no percentage of the income was fixed. Sec. 24 
of the Hindu Marriage Act, however, makes 
it clear that no amount as maintenance is to 
be paid either to the wife or the husband, as 
the case may be, where they have sufficient 
income for her or his support and the neces- 
sary expenses for the legal proceeding. 
Where, however, either of them does not 
have sufficient income, the Court may, ' ha 
ing regard to the income of the parties, pass 
an order for the payment of monthly amount 
and the expenses for litigation as may be re- 
asonable. It is clear from the above that if 
both parties have income the Court must 
take that into consideration before ordering 
the payment of any maintenance allowance 
or expenses for proceedings. If the applicant 
has the income and the opposite party does 
not, and the latter makes an application, the 
Court is bound to make an order in favour of 
the latter and vice versa. 


‘4, Section 24 of the Hindu Marriage Act, 
therefore, makes it clear that-a reasonable 
amount has to be paid as maintenance allow- 
ance, What is reasonable amount will differ 
from case to case, It must be remembered 
that S. 24 does not stipulate anything about 
the standard to be maintained by either of 
the parties. Section 24 also does not stipulate 
that the wife must be maintained at the same 
standard as the husband or vice versa. Simi- 
larly, S. 24 does not lay down as to. what 
should be the amount in a litigation. under 
the Hindu Marriage Act for meeting the ex- 
penses of the proceedings. This too has also 
not been laid down in Section 24 of the Act, 
except to’ say that the amount shall be a 
reasonable one taking into consideration the 
income of the parties. It is, -therefore, ap- 
parent that the entire discretion is left with 
the Court. 


5. The question, therefore, arises as to how 
the discretion should be exercised. It is well 
settled that a discretion must be exercised in 
a reasonable and proper manner, and not ar 
bitrarily or capriciously. An order is a reason- 
able order which takes into consideration the 
various circumstances, for example, the. means 
and the income of the- parties, the nature of 
the litigation and allied circumstances. Sec- 
tion 24 uses the word “support” and does.nat — 
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use the word “standard” or “status”. It is 


clear that the Court must- keep in view that 
one cannot live like a Lord and the other like 
a maid nor can one live like a princess end 
the other like a servant. There must be 
some balance. It cannot be tha: while one 
lives in penury the other lives in grand stvle. 
The object of Section 24 is to provide the 
financially weaker party with some modicum 
of funds so that he or she, as the case may 
be, may contest the litigation. Every metri- 
monial suit is galling to the parties. It lays 
bare their personal problems. ‘Their failure 
to adjust becomes a matter of discussion in 
Court, The sanctity of the matrimonial re- 


lationship is a confidential and private affair, ` 


but the same does not remain so once the 
matter comes to Court. Both the pares, 
howsoever high they may be, have to come 
to Court, lead evidence and contest the suit. 
It means that they have to come to Court a 
number of times: It also means expense. It 
is also well known that a suit -does not con- 
clude, even if it be a matrimonial suit, early. 
It takes time. How is the party. the weaker 
party to maintain himself or herself, as the 
case may be, during the period the procsed- 
ings are pending. Justice demands that their 
equities be adjusted. It is, therefore. neces- 
sary for the Court to find out the respective 
income of the parties and the means they 
have. If a party has sufficien- means, the 
Court may not allow her litigation expenses, 
but where it is shown that the party does 
not have an income or means the Court must 
_ order payment under both the heads. 


What should be the reasonable amount 
would be decided by the Court taking: into 
consideration the various factors e. g. means 
the party has, the support the party is having 
from his or her parents and the means of the 
other party. Supposing a party is having an 
income of Rs. 1,000/- per month, the Court 
must also take into consideration what are 
the necessary expenses of that party in dis- 
charge of his duties. Such amount should be 
_ deducted before arriving at the amount which 
is available, Necessary expenses would mean 
the expenses that are connected with his ser- 
vice or job or business which kas necessarily 
to be made so that the service cr the job or 
the business may continue. It doss not include 
any amount that has to be spert towards en- 
tertainment or the like. If a party has to pay 
insurance premium or provident fund or in- 
come-tax, those are necessary expenses which 
must be deducted from the gross income to 
arrive at a net income. Similarly, the party 
would be requiring some amount to meet his 
or her daily needs. Such amount must also 
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be considered as necessary expenses. It 


‘would, therefore, be seen that probably 50 


or 60 per cent of the income of.a person 
would go towards necessary expenses. It 
would leave a much smaller sum available. If 
is that figure which should be taken into 
consideration for finding out as to how much . 
of it could be spared for the other side, but 
at the same time the Court must keep in view 
the income or means or the support the other 
party is already having. Ifthe Court comes to 
the conclusion that even if she has no income 
but she has the support of her parents or 
such others, the Court may award a nominal 
monthly amount towards maintenance and a 
sufficient sum for meeting the expenses for 
the legal proceedings. As seen above, these 
are the relative terms and would depend on . 
the facts and circumstances of each case, 


6. I was referred to certain decisions of’ 
the various High Courts reported in the 
Matrimonial Law Reporter of 1977 and 1978. . 
In the case of Sita Ram Agrawal v. Smt. | 
Krishna 1977 Mat LR 1, the Rajasthan 
High Court was considering a Misc. Appeal 
against the order of the District Judge. 
and the Court decided that the maintenance 
should be 1/5th of the husband’s income: As 
I have indicated there is no. hard - and fast 


rule for allowing 1/5th or 1/4th or 1/8rd of __. 


the income of the husband as maintenance 
allowance. In the case of Mrs. Sarita Mehta 
v. . Captain Arvind Kumar Mehta (1978 
Mat LR 117 (Punj)) the court ‘was consider- 
ing the meaning of the words “During the 
proceedings” under S. 24.of the Act in a Civil 
Revision. It was stated there “in order to 
avoid starvation or destitution, monthly main- 
tenance was provided.” It was further held 
that the term during the proceedings “would 
cover the proceedings from ‘the start till the 
end or at least from the date the application- 
is made till the termination of proceedings 
in the Court.” A reference was also made to 
the decision of the Allahabad High Court re- 
ported in (AIR 1974 All 110, Surendra Kumar 
v. Smt. Kamlesh), The Court held that the 
relief under S.-24 can be granted even if an 
objection was raised that the Court has no 
jurisdiction to decide the suit. It was further 
held in this decision that the revision applica- 
tion under S. 115 is also a proceeding under 
the Act. The Supreme Court in the case of 
Dr. Kulbhushan Kunwar v, Smt. Raj Kumari 
(AIR 1971 SC 284) was considering the ques- 
tion of claim for maintenance by wife and 
daughter under S. 23 (2) of the Hindu Ad- 
options and Maintenance Act, 1956. It may 
be mentioned here that the aforesaid provision 
is far more elaborate than the provision of Sec- 
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tion 24 of the Hindu Marriage Act. S. 28 (2) 
inter alia states that in determining the 
amount of maintenance, if any, to be awarded 
to a wife, children or aged or infirm parents, 
regard shall be had to :— 

(a) the position and status of the parties; 

(b) the reasonable wants of the claimant; 

(c) if the claimant is living separately, whe- 
ther the claimant is justified in doing so; 

(d) the value of the claimant’s property and 
any income derived from such property, or 
from any other source; 

(e) the number of persons entitled to main- 
tenance under this Act. 


It would, therefore, be seen that the con- 
sideration that will weigh with the Court is 
- vastly different from that in the case under 
'- the Hindu Marriage Act, The Supreme Court 
_- relied upon the. observations of the Privy 

Council in the case of Mst. Ekradeshwari v. 
_ Homeshwar (AIR 1929 PC 128), the substance 
of -which was that what circumstances must 
"be taken into consideration. I have already 
indicated the principles which should govern 
the grant of maintenance under S. 24 of the 
Hindu Marriage Act. 


7. Tam of the opinion that in the present 
. case the order of the court below is cryptic 


>- and it does not appear to be a spéaking order. 


‘This Court even in its revisional jurisdiction 
` has the power to fix the quantum of main- 
tenance (See: Surendra Kumar v, Smt. 
Kamlesh (supra). It is true that the plaintiff 
‘in-the suit is an I. A. S. Officer posted in 
‘Karnataka, but is. a new entrant in the ser- 
vice, He draws a salary of about Rs. 1100/- 
per month and has to incur heavy necessary 


expenses to the tune of Rs. 900/- per month: 
considering the nature of service he is per- - 


forming, The applicant is the daughter of a 
leading lawyer of Mainpuri and she is not 
without support. It is significant that she has 
_ also not drawn the allowance granted to her 
30 far. Considering the income of the parties 
and the circumstances, I think she is not so 


much in need of a maintenance allowance’ 
and the monthly allowance of Rs. 100/- is. 


not inadequate. However, the revisionist 
would be certainly needing some amount of 
assistance for the legal proceedings. The suit 
i pending in Allahabad and not at Mainpuri. 
She will necessarily have to come to Allaha- 
bad a number of times. The train fare and 
ether incidental expenses are heavy. I think it 
would be fair if she is allowed a substantial 
crease in the amount of the expenses for 
legal proceedings. I, therefore. think it would 
te proper to maintain the monthly allowance, 
Fut increase the amount of expenses for the 


Sallomal y. Naina 


A. LR. 


litigation to a sum of Rs. 600/- 
amount be paid before the next date of hear- 
ing in the Court below. 

8. In the result, therefore, the order of 
the court below calls for an interference and 
is modified. The monthly allowance is main- 
tained at Rs. 100/- per month, but the amount 
of expense for legal proceedings is increased 
to Rs. 600/- All the amount due to her shall 
be deposited in the Court below within one 
month from today. The record of the case 
shall be sent back to the court below forth- 
with so that it is available there before the 
6th Nov. 1978. The court below is directed 
to expedite the proceedings before it. In the 


‘ circumstances of.the case, there will be no 


order as to costs. 
Order accordingly. 


- ADR 1979 ALLAHABAD 82 
M. M. GUPTA, J. 


Sallomal, Appellant v. Smt. Naina Baj 
(died) and others, Opposite Parties. 

Second Appeal No. 582 of 1972, D/- 12-7- 
1978.° 

T. P. Act (4 of 1882), Sections 106, 107 — 
Lease for 11 months for manufacture of soap 
— Rent payable from month to month — 
Document in writing but not registered — 
Effect. 1956 All LJ 625 and AIR 1955 All 
679 held not good law i in view of AIR 1952 
SC 28. 

A document of lease which is reduced fo 
writing is required to be registered under 
S. 107 and cannot be received in evidence in 
view of the provision of S. 49 of the Re- 
gistration Act. 


A document of lease was executed mutually 
by the parties creating a lease for manufacture 
of soap for a period of eleven months. The 
rent under that lease was payable from month 
to month. The respondent lessor had given 
one month’s notice for determining lease 
under S. 106. The lease in question was in- 
admissible in evidence for want of registra- 
tion, 

Held that as the document was unregister- 
ed document it would operate on the presump- 
tion raised under law. Under S. 106 it being 
a lease for manufacturing purpose, it would 
require six months’ notice for determination 
of the tenancy. The term of the lease should 
be determined according to the presumption 
of law raised under 8. 106 T. P. Act. The 
notice of one month for determining the 


°(Against Judgment and decree of 2nd Addl. 
Civil J. Agra D/- 17-3-1972.) 


GV/HV/D39/78/DHZ 


Let this — 
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lease must be held to be invalid. AIR 1952 
SC 28, Rel. on, 1956 All LJ 625 and AIR 
1955 All.679 held. not good law ir view of. 
AIR 1952 SC 28. . 

Anno : AIR Comm. T. P. Act, S. 196, N. 12, 
89, S. 107; N.-7, 8. 


Cases Referred: Chronological Paras 
AIR 1974 All 424 . g 
1956 All LJ 625 4 5,8 
AIR 1955 All 679 : 1955 AN LJ 8394 7,8€ 
AIR 1952 SC 28 , 6, E- 


AIR 1952 All 634 = 


Swami Dayal, for Appellant; Beni Pd, Agar- 
wal, for Opposite Party. 


JUDGMENT:-~— This second appeal pre- 
ferred by the defendant against whom the 
suit for eviction and recovery of arrears oč 
rent has been decreed raises a question of la 
on which there are precedential authorities 
of our High Court which are conflicting: . 


2. It appears that on 18th Nov. 1962 a 
document of lease was executed mutually by 
the parties creating a lease for manufactura 
of soap for a period of eleven months. The 
rent under that lease was payable from monta 
to month. The respondent had given one 
month’s notice for determining lease under 
S. 106 of the T. P. Act. The appellant claim- 
ed that this notice was invalid as the lease 
was compulsorily registrable but it was net 
registered. It was, therefore, an invalid leas. 
Thirty days notice determining the lease was 
invalid as it was for manufacturing purpose 
and requires six month’s notice as laid down 
under S. 106 of the T. P. Act. The decisicn 
of the lower appellate court having gome 
against the appellant he has preferred tris 
appeal. - i 


$. It has to be determined in this case 
whether the notice given in this case was 
valid or not. It-is not disputed that the lease 
which was executed in this case was one Dr 
manufacturing purpose but the lease was Dr 
eleven months and the rent was to be paid 
from month to month. Further, it is also æd- 
\mitted by the parties that the lease in ques 
tion was inadmissible in evidence for want of 
registration. Under S. 107 para (2) of tne 


T. P. Act all other leases of ifmmovable po- -> 


perty. may be made either by 4 registered in- 
strument or by oral agreement accompanisd 
by delivery of possession. Since a lease was 
executed in this case but it was not register- 
ed it is, therefore, inadmissible in evidence. 
Section 49 of the Indian Registration Act 
provides that no document required by Sec- 
tion 17 or by any provision of the T. P. At, 
1882 or any other law for the time being ja 
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Sallomel v, Naiza (Gupta J.) ` 


(Paras 8, 5, 8) ` 


- provided in S. 49 of the 
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force to be registered: shall be received as evi 
dence of any transaction affecting such pro 
perty or conferring such power ‘or creating 
such right or relationship unless it has been 
registered. However, there is a proviso ap- 
pended to this section that an unregistered 


document required to be registered may be 


received as evidence of any collateral transac 
tion’ not required to be affected by register- 
ed instrument. So far as the instant case is 
concerned, the question arises whether for 
the term of the tenancy the lease which re- 
quires compulsory registration and is not re- 
gistered can be looked into. In the instant case 
the lease admittedly was for manufacturing 
purpose. Under S.-106 of the T. P. Act there 
is a presumption of law that if a lease is for 
purposes of manufacture it would be presum- 
ed to be a lease from year to year in the ab- 
sence of a contract to the contrary. In Ram 
Swarup Jain v. Janki Devi Bhagat Trust (ATR 
1974 All 424) brother Banerji J. held that a 
document of lease which is reduced in writing 
is required to be registered under S. 107 of 
the T. P. Act and cannet be received in evi- 
dence in view of the provision of Sec. 49 of 
the Registration Act. He went on holding 
the terms and conditions of the lease could, 
however, not be relied upon since the docu- 
ment was unregistered. One of the terms was 
that’ the tenancy was terminable at the 
notice of 15 days. The law requires six 
months’ notice to terminate a lease for a 
manufacturing purpose. That requirement 
could be waived if there was a ‘contract to 
the contrary. It was the plaintiffs case that 
the said provision had been varied by the. 
lease deed, Ex. 12. But if the lease deed it- 
self could not be looked into since it was un- 
registered, there was in effect no contract to 
the contrary in existence. In this view of the 
matter it will be clear that the notice ter- 
minating the tenancy giving a month’s time 
did not comply with the requirements of Sec- 
tion 106 of the T. P. Act. This case fully 
supports the contention of the appellant's 
counsel. 


4. The respondent's counsel has contend- 
ed that the term of the lease is only a col- 
lateral transaction and under the proviso to 
Section 49 of the Registration Act it can be 
looked into. He has placed his reliance on the 
1956 All LJ 625 (Lala Fateh Chand v. Mst. 
Radha Rani), In that case it was held that 
the lease if unregistered was inadmissible in 
evidence except for collateral purposes, as 
Registration Act. 
Gurtu J. went on to observe: “I think that 
the term of the expired lease which ‘provides 


that the tenant can be ejected upon one 
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month's notice can be Jooked, at because look- 
ing at that term in connection with the hold- 
ing over would -be looking at the lease for 
. merely a collateral, purpose; the - collateral 
purpose being to find out whether it is to. be 
a one month’s notice or-a six months’ notice 
to quit to determine the holding over. What 
a collateral purpose is cannot be precisely 
defined. It must vary with the circumstances 
of each case. Leases which were not register- 
ed but were required to be registered and 
were therefore inadmissible for .a purpose 


other than-a collateral one have -been looked 


at in reported cases in order-to ascertain the 
nature of the possession of: the tenant, the 
date from which the tenancy began and for 
determining; the period of, tenancy. and for 
finding out what the rent reserved was, Since 
the courts have treated all these purposes as 
collateral, I would have been prepared‘ ‘even 
to go so far as to. hold that it would-be a 
collateral purpose to look:at a term like ‘the 
present one in this lease even in a case 
where the tenant was. still holding under the 
unexpired lease and not merely holding over 
under S., 116 of the T. P. Act”. This view 
fully supports the case of the respondent that 
the term of the lease can be looked into as 
it was for a collateral purpose. In Ram Kumar 
Das v. Jagdish Chandra (AIR 1952 SC 28) it 
‘was observed (at p. 27): |. = 


“It is not disputed that the contract to the 
contrary,- as contemplated by Section 106, 
T. P. Act, need not be an express contract; 
it may be implied, but it certainly should be 
a valid contract. If it is no contract in law, 
the section willbe operative and regulate the 
duration of the lease., It has no doubt been 
recognized in several cases that the mode in 
which a rent is expressed to be payable af- 
fords a presumption that the tenancy is of a 
character corresponding thereto, Consequently 
when the rent reserved is an annual rent, the 
presumption would arise that the tenancy was 
an annual tenancy -unless there is something 
to rebut the presumpiion. But the difficulty 
in applying this rule to the present case 
arises from the fact that a tenancy from year 
to year or reserving a yearly rent can be made 
only by registered instrument, as laid down 
in Section 107, T. P. Act. The Kabuliyat in 
the case before us. is undoubtedly -a register- 
. ed instrument, but ex concesis it is not an 
operative document at all and cannot conse- 
quently fulfil the requirements- of ‘S. 107, 
T. P, Act”. *” ae sa eee pes 


3. From the view taken“in the aforenfen- 


tioned Supreme Court case: it would appear 
that if the decument is a unregistered docu- 


Sallomal v. Naina. (Gupta J.) - 
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ment it would operate on the presumption 
raised under. law. Under ‘S. 106, T. P. Act, 
it being a lease for manufacturing purpose, it 
would require six months’ notice for deter- 
mination of the tenancy.. It: does' not appear 
that this case was brought to the notice of 
Gurtu J. when he decided the. reported .Lala 
Fathe Chand’s case in 1956 All LJ. 625 as 
it does not find any reference in that judg- 
ment. wn) X 8 w 

` 6. The view taken is Kishan Lal v. Lal 
Ram Chander, (AIR 1952 All 684) also appears 
to be contrary to the view taken in AIR 1952 
SC 28, Ram Kumar Das’s case (supra). 


7. In‘Radha ‘Ballabh v. Bahore Ram 
Chand (AIR 1955 -All“679) it was held. that, 


“there was a specific contract that the rent 


would þe paid from month to month, Further 
the lease was for'a fixed period of eleven 
months’ only,’ Consequently; under the con- 
tract-it could not be said that the lease was 
from year to year and that as such it could 
only be determined by a six months’ notice”. 
It was also held that, “renewal of a lease 
from year to year or from month to month, 
according to the purpose for which the pro- 
perty is leased” is to be presumed only when 
there is no “agreement to the contrary.” Where 
there is an agreement, ‘it cannot be held that 
by holding over the defendant appellant ac- 
quired greater rights than what he possessed 
under,,the original.-lease.” However, in. -this 
case. the effect of non-registration of the lease 
and. its admissibility on that account was not 
considered. oe l F T 


.. 8. In. the light of the view taken in AIR ` 


1952 SC 23 at page 27 it cannot be held 


. that the view taken in 1956 All LJ 625 (supra) 


or.in AIR 1955 All 679 (supra) was the cor- 
rect view. As laid down in AIR 1952 SC 23 


(supra) the term of the lease should: be de- 


termined according to the presumption of law 
raised u/s. 106, T. P. Act. It is not claimed that 
the lease in question was not for manufactur- 
ing of soap. The lease according to S. 106, 
T. P. Act would be. presumed to be from year 
to year and would require six months’ notice. 
It has been. pointed out that the appellant 
had admitted in his statement that he paid 
rent from month to month,. That, however, 
cannot: be treated to be the conclusive evi- 
dence of the fact that the lease was ` from 
month to month. The notice in this 
therefore; must be held to be invalid. 


9.. The appeal is, therefore, allowed and 


the suit of the plaintiff in regard to the relief | 


for ejectment shall stand dismissed. -However, 


Fa 


Case, . 
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in the circumstances of the case the “partes 
shall Dear their own costs. . ` 
: Appeal allowed. 
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H. N. SETH AND V. K. MEHROTRA, W. 
' The National ` Small Industries, Appellant 
v. Bishambhar Nath and others, Respondents. 
__ First Appeal .No. 72 of 1967, D 15-9- 
1978.° 
(A) Torts — Negligence — -— Proof — Appii- 


cability — Business in shoes, carried onin reat: 
ed premises — Combustible substances stored 


— Fire by negligence of employees of tenant 
leaving lighted cigarette ends — Tenant held 
liable for negligence — Res ipsa loquitur, 
principle of —--Held applicable. .( (i) Evidence 
Act (1872), Ss. 3 and m (ii). Maxims .— Res 
Ipsa Loquitur). 


The defendant-tenant eed on business 
in shoes and stored in the store room com- 
bustible material. The employees of ` the 
defendant were in the habit of smoking ciga- 
rettes and biris in the premises itself and 
open fire was also used. Fire broke out caus- 
ing substantial damage to the building which 
was one hundred years old. 


Held: that- the defendant was cecponeiile 
for the fire that had been caused and hence 
was liable for damages. (Case law. discussed). 

(Para 23) 

In the instant case combustible material 


was being stored in the store rooms which- 


were in exclusive control and supervision of 
the defendant. It is only the workers of the 
defendant who had access to those store 
rooms. These workers were in the habit ot 
smoking biris and cigarettes inside the pre- 
mises during working hours. Considering the 
circumstances in which and the time at which 


the fire was first discovered it was apparent 


that there was no external source which was 
responsible for setting fire to the building. 
The articles stored in the building were not 
capable of being ignited by themselves. In 
the circumstances, the fire being caused by 
defendant’s employees negligently leaving a 
lighted cigarette or biri end inside the store 
room becomes so probable that a prudent 
man ought, under the circumstances of the 
case, to act upon such supposition. Hence, it 
must be held as “proved” that the fire was 
caused by the defendant’s workmen leaving 


*(Against decree of Rajeshwar Singh, 2nd 
Addl. Civil J., Agra, D/- 29-10-1966). l 
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4 lighted ‘cigarette in ‘the Store. (See defini- 
' tion of “proved” in Evidence Act, S. 3—Ed.) 


Similarly, having regard to the common 
course of natural events and human conduct, 
the court could, in such circumstances, pre- 
sume that the fire must have bzen caused 
because of some negligent act of the défend- 
ant or its employees. . (See . -Evidence Act, 
S. 114—Ed.) (Para 14) 


The rule of evidence as applied in the case 


‘is fully reflected in the well established doc- 


trine of res ipsa loquitur which has, in con- 
nection with proof of negligence, been -con- 
sistently followed in this country, 
' (Para 15) 
It is ‘true that: in a case where the cause 
of fire is equally | consistent with the defend- 
ant being or not being negligent neither the 
doctrine of res*ipsa loquitur ‘nor the prin- 
ciple underlying Ss. 3' and 114 of the Evi- 
dence Act shall - apply, and it will not be 
open to the Court to say that the negligence 
of the defendant has been proved. However, 
in the case where the circumstances are not 
equivocal and in all’ probability the fire 
would not have taken place, but for some 
negligence on. the part-of the defendant or 
his employees, there. is no reason not to 
apply the aforesaid doctrine. (Para 19) 
Anno: AIR Manual (8rd Edn.) Evidence 
Act S. 8, N. 18; S. 114, N. 4.. 


-(B) Torts — Negligence — Business in 
shoes carried onin rented premises — 
Building which was hundred years old dam- 
aged by fire as a result. of negligence of de- 
fendanťs employees — Estimation of dam- 
ages — Mode of. l 

The damages have to be estimated with a 
view to find out as to what amcunt would 
be required to bring tbe building to the same 
condition in which it was, before it was dam- 
aged by fire. 

In the garb of claiming damages the plain- 
tiff cannot be given.such an amount as dam- 
ages as may enable him to have a brand new 
building having life much longer than that 
of the building that was burnt down. In 
the circumstances, the trial Judge was justiti- 
ed in estimating the cost of the building 
which was burnt up, by reducing the cost 
required for setting up a new construction by 
one third of such cost, (Para 26) 


Cases Referred: Chronological Paras 
AIR 1964 Mys 80 ; 99, 
AIR 1959 Pat 348 19 
AIR 1955 Madh Bha 214 20 


(1947) 1 All ER 344, Sochaki v. Sas 19 
AIR 1941 All 327 : 1941 All LJ 861 16, 22 
(1865) 8-H & C 506 : 159 ER 665, Scot v. 

London Dock Co, 19 
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K. C. Saxena, for Appellant; ` Ashoka 
Gupta, for Respondents. 
. ‘Editorial Note ~ 
[This case illustrates that in applying the 
definition of “proved” in S. 3 of the Evidence 
Act and raising a presumption under Sec- 


tion 114 of the Act and the principle of res. 


ipsa loquitur (The thing speaks tor itselt) 
may be very well applied.] 


-H. N. SETH, J.:— Defendant, National 
Small Scale Industries Corpn. Ltd, has come 
up in appeal against the judgment of the 
Civil Judge .Agra, dated Oct. 29, 1966 
decreeing the plaintiffs suit for recovery of a 
sum of Rs. 17,687, as damages for the loss 
suffered by them on account of a fire that 
broke out in bungalow . No. 17 Mall Road, 
Agra Cantt on 5-6-1968. There is also before 
us a cross-objection by the plaintiffs, Bish- 
ambharnath and others, who claim that : their 
suit for damages should have been decreed 
for a sum of Rs. 56,800/- as claimed by them 
in the - plaint and that the decree under 
appeal should be modified accordingly. 


2. Plaintiffs claim to be the owners of 
bungalow no. 17 Mall: Road, Agra Cantt, 
which had been leased out to the defendant 
on payment of Rs. 520 per month as rent. 
Main building of the bungalow was fairly old 
and had thatched roofing. According to the 
plaintiffs, the defendant carried on the busi- 
ness in shoes and in that connection it stor-. 
ed highly inflammable materials in the main 
building. Even though inflammable articles 
were being stored in the building, labourers 
and employees of the defendant had been 
acting negligently inasmuch as they had, 
while at work, been indulging in careless 
habit of smoking cigarettes and Biris and 
also in using open fire while carrying out 
certain manufacturing process in that build- 
ing. Consequently, on the might between 4th 
and 5th June 1963, a fire broke out which 
completely gutted the building entailing a 
loss of Rs. 60,000 to them. This fire, accord- 
ing to the plaintiffs, occurred as a result of 
negligent and careless handling by the 
defendant and its employees, and as such the 
. defendant was liable to compensate them tor 
their loss. However, in the plaint, the plain- 
tiffs confined their claim for damages to a 
sum of Rs. 56,800/- only. | 


= $ The defendant contested the suit and 
denied that it had in any way, acted careless- 
ly or negligently. It also denied that any in- 
flammable article was being stored in the 
building and asserted that~adequate precau- 
tion against fire had been taken by it. It 
claimed that the building -had been -let-out 
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to it by Messrs. Chhitarmal Ram Dayal and 
that the plaintiffs were not- landlords thereof. 


According to the defendant, the amount of 


damages claimed by the plaintiff was grossly 
exaggerated. : 

4, After taking into consideration the 
pleadings of the parties and the evidence 
produced on their behalf, the trial court 
found that in the building which had thatch- 
ed roof, jute carpets had been spread over 
the floor and that shoes, rubber soles, plastic 
bags, wooden crates and papers were being 
stored therein. There were, besides iron gir- 
ders, wooden Ballis, for - supporting the that- 
ched ‘roof. Below, the thatched roof there 
was cloth ceiling’ at a height of about 
18-20 feet from the floor. While at work 
the employees of the defendant: uséd to 
smoke Biris and Cigarettes. Besides this, the 
defendant also used some fire for the purpose 
of stamping the shoes brought by the fabri- 
cators and approved by it. The trial court 
found that the fire in this case started from 
one of the rooms and that it could not be 
caused either by short circuiting of electric 
wiring or by some outside source, In the 
result it concluded that the fire in, question 
must have broken out because of some neg- 
ligent. act on the part of defendants em- 
ployees and that the defendant was liable 
for the loss suffered by the plaintiffs, It as- 
sessed the amount of damages suffered by the 
plaintiffs as Rs, 17,687/- and decreed their 
suit accordingly, 


Ə. In this appeal, learned counsel appear- 
ing for the appellant did not question the 
finding recorded by the trial court that the 
plaintiffs were, in their capacity as landlords 
of building no, 17 of Mall Road Agra Cantt, 
entitled to maintain the suit. He also did not 
question the finding of the trial court that 
the building in question was an old building 
with thatched roof placed on iron girders 
and wooden ballis and that there was a 
cloth ceiling below that roof at a height of 
about 18-20 feet from the floor. \He also did 
not dispute the fact that jute matting had 
been spread over the floor of rooms in that 
building and that’ shoes, plastic bags and 
wooden -crates and tissie paper had been 
stored therein. According to him, the defend- 
ant had taken all reasonable precautions 
against fire and urged that there was abso- 
lutely no material on the record on which the 
trial court could conclude that the fire which 
gutted the building on 5th June, 1968 had 
been caused‘ because of any careless or negli- 
gent act either of the defendant or any of 


‘its employees. He. urged that. in the ‘circum- 
stances the plaintiff's ‘suit deserved to be dis- 


missed in its entirety. 


“y 
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G. The fire in this case was aoticed for 
the first time by D. W. 4 Om .Frakash the 
watchman, who had been on duty since 
1 A. M. in the night, at about 7 A. M. on 5th 
June, 1968. According to him at that time 
he saw..smoke coming out from the top of 
roof. He accordingly informed the fire: bri- 
gade by telephone and Babu Lal sweeper 
was sent to call Mr. Dass, the Assistant 
Manager of National Small Industries Corp. 
posted at Agra. Om Prakash did not state 
that at that time the thatch was ablaze. On 
receiving information, Sri Dass, D. W. L 
who lived two furlongs away from the build- 
ing in question, rushed to the spot and found 
smoke coming out of the roof. He also did 
not claim that the roof of the house was at 
that time ablaze. The fire brigade reached 
the spot at about 7.40 A. M. and it took 
about 3 hours in extinguishing the fire. 
P. W. 1 Sri S. N. T. Zaidi, Fire Station Oi- 
cer Agra deposed that after getting the fire 
extinguished he came back to tbe Fire Sta- 
tion and there on the basis of information 
given by him, Sri S. D.- Trivedi who on that 
date was in charge of the- Fire Station, amd 
who had also visited the spot, prepared a 
report Ex. 1%. The report shows tkat after the 
fire was brought under control-the Fire Sta- 
tion Officer Sri S. M. T. Zaidi (P. W. 1) on 
thorough look out for the possib’e cause of 
the outbreak of the fire found that maximum 
buming had taken place inside the store sec- 
tion where the girders, iron rails and steel racks 
had been twisted as a result of severe heat. 
The walls were .very badly charred and 
stone slabs had cracked into pieces and at some 
places the walls had completely collapsed 
which clearly indicated that fire had started 
first in that section which ignited the thatch- 
ed roof. The report indicates that in the 
opinion of the fire officer the fire did not 
start from any corner of the room but from 
the top which could mot be without heavy 
burning underneath. In his statement Sri 
Zaidi owned up the correctness of the con- 
tents of the report. 


7. Aforementioned evidence in our opin- 
ion clearly indicates that by about 7 A.-M. 
on 6th June 1963 thatched roof oż the build- 
ing was mot ablaze. It means that by that 
time, the thatch had not caught fire and that 
a large amount of fire was burning inside. 
the room as a result of which. the smoke 
was seen coming out of the roof. The 
damage caused inside the building was to 
` such an extent that girders, iron rails and 
steel racks had been badly twisted on ac- 
count of heat. This in the opinion of the 


fire officer could not be so unless very severe . 
heat had been generated inside the room. _ 
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In case the fire had started from outside -the 
room the thatched roof of the building would 
have been the thing first to catch fire and 
the roof would have been ablaze before the 
fire reached articles inside the room and’ in 
such an event D. W. 4, Om Prakash, Watch- 
man of the Corporation, would have noticed 
the same-at the earliest and informed the 
Fire Brigade accordingly. : In such an event 
the fire Brigade would have been in a posi- 
tion to control the fire long before heat to 
the extent of twisting iron girders,, rails and 
steel racks could be’ generated. The fact 
that at about 7 A. M. Om Prakash merely 
saw huge amount of smoke coming out of 
the roof -of the building and that the thatch 
was not ablaze at that time indicates that 
the fire had been smouldering inside the 
room for quite some time and ‘that enough 
heat had been generated so as to twist steel 
racks and iron rail before the thatched root 
could catch fire. In the circumstances we 
find ourselves in agreement with the con- 
clusion of the trial Judge that the fire in 
this case. started’ at the floor inside the 
building and not. because of any external 
source, ` > 


8. It was suggested on behalf of the 
appellant that it is quite possible that the 
fire might have been caused because -ot 
short circuit in the elecirical installation. It 
is significant to note that the defendant ‘in 
his pleadings never suggested that the fire 
in this case could have been caused by 
shortcireuit in the electrical installation of 
the building. It also did not adduce any evi- 
dence whatsoever with regard to the condi- 
tion of the wiring inside the building, Nor 
did it suggest to the plaintiffs’ witnesses that 
wiring inside the building was defective to 
the extent that it could, by short circuiting, 
ignite a fire. It is difficult to believe that . 
the defendant, which is a public sector 
undertaking of Government of India would 
have permitted the defective wiring to con- 
tinue to exist. In this connection learned 
counsel for the appellant invited our atten- 
tion to a communication dated 28th Septem- 
ber 1959 from the defendant to the land- 
lords (Ext. A-24) in which it was mentioned 
that the defendant will feel obliged if the 
landlord would kindly have electrical fittings 
tested and the faults remedied in certain 
parts of the buildings, Electrical line was at 
that time dead. There is nothing on record 
to show as to what happened thereafter and 
whether the landlord got the faults mention- 
ed in that letter remedied. It is difficult to 
believe that the defendant continued for. 
about four. years with the defect which was 
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discovered as far back as Sept. 1959. As 
there is mo evidence of any further: com- 


plaint made by the defendant to the land- 


lord. with regard to electric wiring inside 
the ‘building, it can safely .be ‘presumed that 
the defect -in: the: electric wiring, pointed 
out in the year 1959, must have been re- 


© moved within a reasonable. time .and: the 
\electric- wiring of:the building was not iņ a. 
bad ‘shape so:as to cause a fire to the build-. 


ing by short circuiting. : There was .some 


- discussion before us-as. to whether the defen- ` 


dant had been storing rubber soles, petrol, 
mobiloil and some other highly inflammable 
articles inside the- building.. The trial court 
has found that although rubber soles -were 
stored inside the building the other inflam- 
mable articles like petrol, mobiloil.ete. _ were 
not .being stored. As before us it has not 
been disputed that jute matting were spread 
` over the floor inside the- rooms wherein large 
number of shoes packing boxes, tissue papers 
and wooden crates were stored and this 
material - itself was. easily combustible, the 
fact whether or not rubber soles, mobiloil, 
petrol and other highly inflammable articles 
were stored inside the building or not will, 
in the circumstances of the case, make no 
material difference to the liability of the de- 
fendant. In the circumstances it is not neces- 
sary for us to come to a definite finding. on 
this aspect of the case.’ The evidence on 
the record undoubtedly indicates that the fire 
in.the building, which was throughout in 
the absolute control and possession of the 
defendant, started from inside the store 
rooms where certain combustible material 
was stored in large . quantities, It is true 
that there is no direct evidence, and it could 
also not be there in the circumstances ot 
the case, to show as to how actually the fire 
in question started. It is also obvious that 
the fire could not be self generated, and 
could not be caused unless there was some 
negligence on the part of the employees of 
the defendant in leaving some fire inside the 
store room after working hours, which con- 
tinued to smoulder without breaking into 
flames for some time and therefore it went 
unnoticed. In due course the fire spread 
from one article to the other and ultimately 
resulted in gutting the entire building. ` 


9. Learned counsel appearing for the de- 


fendant appellant however, urged that in 
this case it was not possible to find that the 
building had been set on fire either because 
of negligent handling of the fre used in stamp- 
ing of shoes or because of negligent act of de- 
fendant’s employees in leaving the lighted butt 
ends of cigarette or Biris inside the store 
room from where the fire started. According 


to him the evidence produced .in the case 


shows that actually: no stamping which re-. 


quired use of. open. fire was- being done in- 
side the building and that adequate precau- 


tion had been taken by prohibiting -the em-. 
ployees from smoking Biris and cigarettes. 
inside: the rooms of'the building, Whatever | 


may “be the position with regard to the fire 
said to’have been used for stamping of 


shoes, defendant’s own witness viz. Sri S. P. 


Dass P. W. 1 admitted in his cross-exami- 


. mation ‘that ‘he had come to know that de. 


fendant’s’ employees: were in . the’ habit of 
smoking Biris and“ cigarettes inside: the: pre- 
mises during working hours. Accordingly, 
he had ‘issued instructions, vide office order 
dated 25th May ‘1963, prohibiting the wor- 


_ kers from smoking inside the premises. How- 
ever, he was not in a position to say whe- 


ther or-not the instructions contained. in that 
office order were being followed by the em- 
ployees. In the circumstance the possibility 
that the fire in question was caused because. 
some employees of the defendant negligently 
left a lighted butt end of biri or cigarettes 
inside the store room, is very real and has 
mot been ruled out. i “4 

10. Learned counsel for the appellant 
strenuously argued that it cannot be held 
that the plaintiff has succeeded in -proving 
that the fire was caused as a result of negli- 
gence on the part of defendant’s employees 
merely because there is a possibility of the 
fire being caused by such degligence. He 


urged that no finding that the defendant or- 


his employees were negligent can be record- 
ed’ merely on the basis of conjecture. It was 
for the plaintiff to have proved affirmatively 
that the fire which destroyed the building 
had been caused -because of defendant’s 
negligence which-he has failed to do. 

ii, Section 8 of the Indian Evidence 
Act lays down that a fact is said to be prov- 
ed when after considering the matter before 
it the court either believes it to exist or con- 
siders its existence so probable that a pru- 
dent man ought, under the circumstances of 
a particular case, to act upon the supposition 
that it exists... : l 

12, The question before ug is to find out 
as to whether it has been proved that the 
fire to the building had been caused because 
of some negligence of the defendant or its 
employees. Plaintiffs would succeed in prov- 
ing such negligence if they succeed in estab- 


lishing such circumstances which make the 


fire being caused by some negligence either 
on the part of the defendant or his emplo- 
yees, -so probable that a prudent man ought, 
in the circumstances of the case, to act upon 
the supposition that it was so caused, 
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18. Similarly Section 114 of the Indian 
Evidence Act lays down that the court may 
presume the existence of any fact which it 
thinks likely to have happened,: regard being 
had to the common course of natural events, 
human conduct: and public and private busi- 
ness, in their relation to the facts of the par- 
ticular case. 


14. ° In the instant case iie maje 
rial’ was being stored in the store rooms 
which were in exclusive control] and super- 
vision of the defendant. ‘It is only the wor- 
kers of the defendant who had access to 
those store rooms. These workers were in 
the habit of smoking Biris and cigarettes in- 
side the premises during working hours. 
Considering the circumstances in which and 
the time at which the fire was first discover- 
ed it is apparent that there was no external 
source which, was responsible for setting fire 
to the building. The articles stored in the 
building were not capable of being ignited 
by themselves. In the circumstances the 
fire being caused by defendant's employees 
negligently leaving a lighted cigarette or 
biri end inside the store room becomes so 
probable that a prudent man ought under 
the circumstances of the case to act upon 
such supposition. Similiarly having regard 
to the common course of natural events and 
hurnan conduct the court could in such cir- 
cumstances presume that the fire must have 
been caused because of some negligent act 
of the defendant or its employees. 


- 15. The rule of~evidence pcinted out 
above is fully reflected in the well establish- 
ed doctrine “res ipsa- loquitur’, „which 
has, in connection with proof of negligence, 
been consistently followed in this couniry. 
In order to understand the scope of. the doc- 
tine it would be helpful to extract the iol- 
lowing passage from Clerk and Lindsell on 
Torts 12th Edition page 441 :— l 


© “The onus of proof, which lies on a party 


t 


alleging negligence is, as previously pointed 


out, that he should establish his’ case by 
preponderance of probabilities. This he will 
normally have to do by proving inter alia 
that the other party acted carelessly: But 
evidence of this is not always forthcoming. 
It is possible however in certain cases for 
him to rely on the mere fact that something 
happened as affording prima facie evidence 
of want of due care on the other part; “Res 
ipsa loquitur” is: a principle which’ helps 
him to do so. The classic statement of the 
circumstances in which he is able to do so is 
by Erle C. J. “There must be reasonable evi- 
dence of negligence. But where the thing is 


shown under the management of the defen- 
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dant or his servant:and the accident is such. 
as in the ordinary course of things does not 
happen if those who have -the management 
use proper care, it affords reasonable evi- 
dence in the absence | .of explanation by the 


. defendant, that the accident arose for want 


of care. Tt has been explained that the doc-. 
trine does not state any principle of law. 
It neither. possesses any magic qualities nor 
has it any added virtue other than that ot 
brevity merely because it is expressed in 
Latin. It is only a convenient label to a 
set of circumstances in which a plaintiff proves 
a case so.as to call for a rebuttal from the 
defendant without. having to allege and 
prove any specific act or omission on the 
part of the defendant. He merely proves a 
result not any particular act or omission pro- 
ducing the result. If the result, in the cir- 
cumstances in which he proves it makes it 


more probable than not that it was caused 


by negligence of the defendant, the doctrine 
‘res ipsa loquitur’ is said to apply and the 
plaintiff will be entitled to succeed unless 
the defendant by evidence rebuts that by 
probability. The doctrine applies (1) when 
the thing that- inflicted the damage was 
under the sole. management and contro] of 
the defendant or someone for whom he is 
responsible or whom he has a right to con- 
trol, (2) the occurrence is such that it would 
not have' happened without: negligence it 
these two ‘conditions are satisfied, it follows, 


. on a balance of probability; that the défen- 


dant, or the person’ for whom he is respon- 
sible, must have been negligent. There: is, 
however, a further negative condition : (8) 
there must be no evidence as to why or how 
the occurrence took place. If there is, then 
appeal to res ipsa loquitir is inappropriate 


for the question of defendant’s negligence 


must be. determined on that evidence”. 


16. In the case before us there is no 
manner of doubt that the building in ques- 
tion was in the sole management and 
control of the defendant and his staff. 
The incident of fire which - took place 
was, as has already been shown by us, such 
that it would not have happened if the de- 
fendant or his employees had taken proper 
care. There is also no evidence to show 
as to how precisely the fire started. In the 
circumstances the balance of probability cer- 
tainly is that the defendant or his employees 
who have been responsible for -the affairs 
carried out inside the building were negli- 
gent. In the case of Deputy Lal v. Reoti 
Prasad AIR . 1941 All 327. a claim for dama- 
ges caused by fire -which started inside a room 
in exclusive control and possession or the 
defendant was made. 


40 All. [Prs. 17-18] National Small Industries v, Bishambhar Nath (H. N. Seth J.) 


- IZ. The learned Judge summed up the 
findings of fact arrived at by the courts be- 
low on the basis of which he pro- 
ceeded to decide the second appeal thus :— 


“The net result of the finding of the twa 


courts is that both Courts are at one that- 


the fire started from inside a room, one or 
the other, that the fire was not an act 
of God or of an’ incendiary and that the 
night was calm and ........ there were 


paper and account books and cow dung- 


cakes and fuel, in other words combustible 
material was stored in one or other of these 


rooms but the cause of fire ig unknown and’ 


in the circumstances of the case the burden 
of proof was upon the plaintiff to establish 
negligence of the defendant which he had 
' failed to discharge”, | 


The learned Judge observed that in the cir- 
cumstances the doctrine of res ipsa loqui- 
tur applied. The learned Judge quoted with 
approval following passages from Salmond 
on Torts IX Edn. p. 470 and Bevan on Negli- 
gence, IX Edn. Vol. I at page 126. 


“The rule that it is for: the plaintiff to 
prove negligence, and not for the defendant 
to disprove it is in some cases one of con- 
siderable hardship to the plaintiff; because 
it may be that the true cause of the accident 
lies solely within the knowledge of the de- 
fendant who caused it. The plaintiff can 
prove the accident, but. he cannot- prove .how 
it happened so as to show its origin in the 
negligence of the defendant, . This hardship 
is avoided to a considerable extent by the 
rule of res ipsa loquitur, There are many 
cases in whichthe accident speaks for itself 
so that it is sufficient for the plaintiff . to 
prove the accident and nothing more. He is 
then entitled to have the case submitted to 
the jury, and it is for the defendant, if he 
can, to persuade the jury that the accident 
arose through no megligence of his”,  — 


“The maxim res ipsa loquitur applies when- 
ever it is so improbable that such an acci- 
dent would havé happened without the negli- 
gence of the defendant that a reasonable jury 
could: find without further evidence that 
it was so caused”, ` _o 4% i 
'-“There must be reasonable evidence of 
negligence it is said in (1865) 3 H and € 596 
but where the thing ig shown to be, under 
the management of the defendant. or his 
servants, and the accident is such as in the 
ordi course of things does not . happen 
if those who have the management. use pro- 
per care, it affords reasonable evidence, in 
the absence of explanation by the detendant, 
that the accident arose from’ want of care. 


? 


Avl. R. l 


On the other hamd, if the defendant pro- 
duces a reasonable explanation, equally con- 
sistent with negligence and no-negligence the 
burden of proving the affirmative, that the 
defendant was negligent and that his negli- 
gence caused the accident, stil] remains with 
the plaintiff e a 

There is not indeed, even where res ipsa 
loquitur applies, any legal presumption oł 
negligence, so that. the legal burden of dis- 
proving it lies on the defendant, But the 
plaintiff by proving the accident hag ad- 
duced reasonable evidence, on which the 
jurors may, if they think fit, find a verdict 


for him. Salmond on Law of Torts. - 


_ There: must be reasonable evidence of 
negligence and the mere occurrence of an 
injury is sufficient’ to raise a prima facie 
case; (a) when the injurious agency is under 
the management of the defendant; (b) when 
the accident is such as, in the ordinary course 
of things does not happen if those who have 
the management use proper care. Over in- 
animate things this duty of care is absolute; 
over animate beings it only goes to guard 
against injury from their customary ` habits, 
Bevan on Negligence, ` 

ie learned Judge then went on to observe 

us: 


_“T am not aware whether the attention of 
the. Court below was drawn to the law as I 
have stated above, but in my opinion on the 
facts which have been proved and found in 
the case, a stage had been reached where 
the presumption of negligence arose against 
the defendant and it was for the ‘defendant 
to explain how the: fire got into the rooms 
and that he was free from any negligence in 
the fire having got into the rooms and in 
burning the house and this burden the de- 
fendant had failed to discharge: It may be 
that: a domestic fire is not a dangerous arti- 
cle, still it has got to be kept at a. proper 
place and used with due care and if the fire 
starts from a room in the first floor (a pucca 
room) and it is definitely proved that the . 
night was calm and the fire was not an act — 
of God or an act of an incendiary, then in 
my opinion, it is for the tenant to establish 
how the fire got into the. room and how it 
burnt the house and in the absence of an 
explanation on the defendant’s part it should 
be presumed that there must have been some 
negligence on his. part.” 
` I8. We find ourselves in respectful agree- 
ment with the views’ expressed by the learn- 
ed Judge in the aforementioned case and 


‘applying the test laid down by him to. the 


facts of the present case we find that: the 


only inference ‘that can be drawn is that the 


‘ate 
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fire to the building was caused because of 
some negligence on: the part of the defen- 
dant or his employees. The defendant has 
- not offered any explanation for displacing 
the aforesaid inference and it should be held 
that the plaintiff has succeeded in proving 
that the fire which damaged his builcing 
was caused because of negligence of the de- 
fendant or his employees. The dsfendant is 
therefore liable to compensate the plaintiff 
for the loss suffered by him 


19. Learned counsel for the appellant 
relied upon the case of Mohd. Habib v. Ram 
Narain Lal, AIR 1959 Pat 348 where. the 
court stated the doctrine of Res Ipsa Loquitur 
as explained by Earl C. J. in the case Scot 
v. London Dock Co., (1865) 8 H and C 596 
thus :—— (at p. 349). 


“There must be reasonable evidence of 
negligence, but where a thing is shown under 
the management of the defendant or his ser- 
vants and the accident is such as in the or- 
dinary course of things does not happen if 
those who have management used proper 
care, it affords reasonable evidence in the 
absence of explanation by the defendant that 
the accident arose from want of care’ 


A perusal of the judgment however, shows 
that the Court took into consideration the 
observation made by Lord Goddard CÇ. J. in 
the case of Sochacki v. Sas, (1947) 1 All ER 
844, that it is well known that fires occur 
through accidents which happen without 
negligence on party’s part, and held tha? the 
doctrine of Res Ipsa Loquitur will not apply 
and that the plaintiffs claim for damages 
could not be accepted unless he by ad- 
ducing positive evidence proved it that it 
was the negligence of the defendant which 
was responsible for the fire... It is true that 
in a case where the cause of fire is equally 
consistent. with the defendant being or mot 
being negligent neither the doctrine of Res 
Ipsa Loquitur nor the principle underlying 
Sections 3 and 114 of the Indian Evidence 
Act shall apply, and. it will not be open to 
the court to say that the negligence of the 
defendant has been proved. However, in 
the case,- like the one before us, where the 
circumstances are not equivocal and in all 
probability the fire would not have taken 
placebut for some negligence on the part 
of the defendant or his employees, there is 
mo reason not to apply the aforesaid doc- 
trine. 

. 20. Learned counsel for the appelant 
then cited the case of C. and N. I. T. Co. v. 
Dinkar Joshi, AIR 1955 Madh Bha 214, 
wherein the law on the subject laid down by 
the learned Judges has been. carrectly ex- 
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tracted in head note (a) of the report which 
runs thus :— 

“The maxim Res Ipsa Loquitur when’ ap- 
plied to an action for negligence is merely a 
tule of evidence affecting onus, It does not 
alter the general rule that the burden of 
proof of the alleged negligence rests upon 
the plaintiff. It means that the res or the 
facts and circumstances of the accident prov- 
ed by the plaintiff are by themselves with- 
out any direct proof of negligence, suffi- 
cient prima facie evidence from which an in- 
ference of neeneee may ii be 
drawn. . 

The inference may be rebutted by the de- 
fendant by proving some specific cause of 
the accident for which he was not responsi- 
ble or by proving that he was, in fact not 
negligent, or by giving a reasonable explana- 
tion and proving it, that the happening otf 
the accident was as consistent with the ab- 
sence of negligence as it was with the pre- 
sence of negligence. When the defendant 
has done this, the burden is shifted back to 
the plaintiff. 

If the defendant fails to give any ‘such evi- 
dence, the plaintiff succeeds not because 
the burden of disproof of negligence is on 
the defendants, but because by reason ot 
the res or the facts and circumstances of the 
accident proved, he has discharged the onus 
of establishing his case‘ of negligence, 

It is not correct to say that the principle 
of Res Ipsa Loquitur ceases to apply if the 
plaintiff assigns a possible cause of the ac- 
cident and tenders evidence which does not 
-completely ‘explain the accident. The eftect 
of the plaintiff's assigning a cause for the ac- 
cident ‘and leading some evidence to explain 
it can only be to strengthen or weaken the 
inference of prima facie negligence result- 
ing from the fact of the accident itself. 


In such a case it is the weight and the 
cogency of the evidence as a whole that will 
determine the inference of negligence. 

21. In our opinion the proposition of 
Jaw as laid down in the aforesaid decision is 
not different from the .view which we are 
inclined to take in the case and that this case 
does not help the defendant appellant in 
any way. 


22, Learned counsel for the appellant 
then relied upon the case of M, Madappa v.. K. 
Kariappa, AIR 1964 Mys 80 in which case 
also, like that in the case of Mohammad 
Habib v. Ram Narain Lal, AIR 1959 Pat 
348, the equivocal chance of the fire taking 
place purely as a result of accident and with- 
out any negligence on the part of the deten- 
dant had not been. ruled out. In this case 
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it was found that it ‘was the’ fire that had 
been started by the defendant on his own 
Jand. that had spread- into plaintiffs garden. 
The burden -of proving that the defendant 
had taken all necessary precaution and that 
_ it was not on'account of his negligence that 


' the fire spread in plaintiff’s garden lay heavily . 


on the defendant as the defendant had not 
_ produced any material-to prove that he had 


taken necessary: precaution to prevent the 


fire from spreading into the neighbourhood 
it was not open to him to contend that it was 
not on account of his negligence or: careless- 
ness that the fire started on his land spread 
into the garden of the plaintiff. Learned. 
Judges observed. that when the defendant set 
fire to his land without taking necessary pre- 
caution to prevent it from spreading into the 
lands in the neighbourhood he was ‘playing 
with fire’. and should be. 
foreseen the possibility of the fire spreading 
into the lands adjoining his land and was lia- 
ble for any. damage caused. to. them. There 
is mothing in this case which in any, way 
helps the appellant. 


28. In the result we are satisfied that 
e trial court correctly applied the. rules ot 
vidence and principles of law applicable to 
the facts of this case and rightly held -the 
efendant. to be responsible for the fire that 
ad been caused to building No. 17 Mall 
oad, Agra Cantt. . 


24. We now come to consider the Cross- 
objection filed by the plaintif.. The plaintif 
claimed that as a result of firé:to' his build- 
_ “ing, he had suffered damages ‘amounting: to 
“Rs. 56,800/-. He -suggested a number :: of 
alternatives for working out the -damages 


claimed by him.: According to him he bad, 


purchased: ‘the . building -for a sum -ot 
Rs. 45,000/- and that he had ‘spent a'sum ot 
Rs. '85,000/- over its repairs and setting up 
pf new constructions in the premises. -Thus 
the total. amount . spent by him comes 


to Rs. 80,000/-. Since the main building was. 


completely gutted, the damages could rea- 
3sonably be estimated at Rs. 56,800/- as 
tlaimed by him. In our opinion the learned 
trial Judge has correctly, pointed out that the 
amount of Rs. 80,000/- included not only 


zost of building but also the cost of land 


undemeath it. Evidence on the record ‘does 
not indicate that the entire main building 
has been completely destroyed by fire. ‘The 
plaintiff had after’ purchasing the house set 
up a number of constructions in the com- 
pound. ‘There is nothing on the record -to 
show that the entire sum of Rs: 35,000/- was 
spent by the plaintiff in the main building 
which was gutted by fire. In ‘the ‘circum- 


‘deemed to have 


t 


to Rs.:51,060/-. 


ably diminished. 
‘damages the plaintiff cannot be given such 


ALR. 


stances the amount spent.by the plaintiff in 
purchasing the building and in Setting up 
constructions thereon could not provide any 
basis for oo the damages suffered by 
the. pianua, 


- 25. Leamed comed ‘for the ispod 
. then relied upon the evidence of P. W. 6.Sri 


S. R.. Tewari- who prepared a report and 


' opined that. the total, loss suffered by the 


plaintif came to Rs. 56,800/-.. Learned 
coused for the plaintiffs contended that 
the. plaintiffs were . entitled to , recover 


the amount of Rs, 56,800/- as that would 


be the amount needed for reconstructing the 
building and bringing it in the same condi- 
tion in-which it was before.the fire had been 
caused to it. We have absolutely no, quar- 
rel with the proposition that the damages 
have to be estimated with a view to find out 
as to what amount would be required to 
bring ‘the building in the same condition in 
which it was before‘ it was damaged by fire. 
The statement of P. W. 6 Sri S. R. Tewari, 
however, shows that he has estimated. the 
amount of Rs. 56,800/- as damages by tak- 
ing into consideration the cost.of new mate- 
rial. He also’ admitted that out of ‘19 items 
given in his report items Nos. 2-19 were tor 
fresh .constructions, and that item No.:1 was 
merely. for. dismantling the existing construc- 
tion, He estimated the cost of new teak 
wood doors, painting,. cement plaster, though 
he had not seen the building earlier. In. the 
circumstances. the report submitted by Sri S. 
R. Tewari can also mot. provide a. correct 
basis for estimating the S suffered by 


the Plaintiff. 


26. The sk course, Pierre: that was 


left to the learned Judge - was to find out 
.some criteria for estimating the damages sut- 


fered by. the plaintiff. According to. the 
plaintiff himself the total built up area of the 
building was 115 ft. x 74 ft. ie. 8510.sq. it. 

Shri R. P. Anand P. W. % mentioned that 
such a building could be constructed at the 
rate of Rs. 6/- per-sq. ft. i.e. the. value ot 
the new building so constructed would come- 
Further an amount ot 
Rs. 2000/- would have to be spent on elec- 
trical fittings. . The- total -value of the burnt 
up building therefore came to- Rs.. 51,060/- 
in -case the building was to be constructed 
absolutely ` new. Undoubtedly, the -building 
of the plaintif which was burnt out was not 
a new, building... It was a building about a 
hundred years. old and its life had consider- 
In the. garb of. ain 


an’ amount as damages.which may -entitle 
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life much longer than that of the - building 
that was burnt down. In the circumstances, 
the trial Judge was justified in estimating the 


cost of the building which was burnt up by” 


reducing the cost required for setting. up a 
new construction by one. third of the- same. 


Learned counsel for the respondent has in. 


our opinion failed to show that the amount 
awarded by the trial court is. inadequate... 


27. Before parting with the case we may 
add that learned . counsel: for.the appellant 
claimed that the amount of damages as per 
report of Sri R. P, Anand D. W. 7,. should 
not be considered anything more than 
Rs. 6890/- and accordingly the amount of 
compensation awarded: should be reduced to 
that amount. The report submitted by Sri 
R. P. Anand which is Ex. A-35 on the record 
shows that he had calculated the value of the 
loss suffered by the plaintiffs thus =. -> 


(1) Amount for building 100 Rs: 500/ “ 
years old 
(2) Amount due to damages Rs. S70) - 
(8) Amount due to damages Rs. 660/- 
to electric wiring and 
_ fittings. | 
Rs. 6890/- 


In his evidence he stated: that the build- 
ing being 100 years old its construction value 
had become zero. It is apparent that he has 
calculated the value of the existing construc- 
tion by taking into consideration the book 
value of the building obtaining at the time 
after taking into account depreciation in its 
value as a result of passage of time, Defen- 
dant had taken this building on rent for a 
sum of Rs. 570/- per month, In these cir- 
cumstances it would be too much to expect 
that the value of the building which had 
been destroyed by fire was Rs, 500/- only. 
We agree with the learned trial Judge that 
the method adopted by Sri Anand, for com- 
puting the loss suffered by the plaintiff also 
cannot be accepted. | 


28. In the result both the spel and the 
cross-objection fail and are dismissed.’ In the 
circumstances we direct the parties to bear 
their own costs, 


Appeal and sone obiecto 
ae mara 


' Krishna v, Svate of U. P. 
him: to-have a brand new- building having 
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N. D. OJHA: AND: R. R. RASTOGI, JJ. 
Krishna and others, Petitioners- 
State of U. P. and others, Respondens. 
Civil Mise. Writ No. 3904 of 1978, D/- 

4-12-1978. ` 


(A) .U. P. -Excise Rules (1910) R. 373 
(2) — Final acceptance of bid to be sub- 
ject to sanction of Excise Commissioner 
— Auction of.four country liquor shops 
— Excise Commissioner requiring Collec- . 
tor to auction said group of shops afresh 
as one shop was shifted, without prior 
sanction — Order of Excise Commissioner 
held amounted to refusal of bid.— Bid- 
der held had no: enforceable legal right 
to challenge it by way of writ petition 
—- (Constitution of India, Art. 226) — 
1978 All LJ 108 and Writ Petn. No. 1139 
of 1965, D/- 9-12-1965 (All) Followed. 

(Paras 5, 6) 

Anno: AIR Comm. Const. of India (2nd 

Edn.),- Art. 226, N. 17 (C). 


(B) U. P. Excise Act (4 of 1910), S. 11 


(2) — Order of Excise Commissioner 
refusing to sanction bid — Revision lies 
to State Government — Writ Petition not 
maintainable — Expression “in any pro- 
ceeding” — Meaning — = Constitution 
of India, Art. 226; (ii) U. P. Excise Rules 
(1910), R - 373 (2)). 


The context in which the words ‘in any 
proceedings under this Act’ have been 
used in sub-sec. (2) of S. 11 makes it 
clear that the word’ ‘proceedings’ will in- . 
clude an order passed by the Excise 
Commissioner, such as the one refusing 
to sanction bid, in proceedings for con- 
ducting auction of country liquor shops. 
Rule 373 (2) makes it clear that the final 
acceptance of any bid is subject to the 
sanction of the Excise Commissioner 
which in its turn, is subject to decision 
by the Government in appeal or revision, 
if any. The/use of the words ‘revision, 
if any’ itself makes it clear that a revi- 
sion is maintainable against an order 
passed by the Excise Commissioner in 
the matter of granting sanction to the 
final acceptance of any bid. The word 
‘proceedings’ in S. 11 (2) has to take its 
colour from the context and if interpret- 
ed in that light a revision against the 
order refusing to sanction the bid is 
maintainable before the State Govern- 
ment under S. 11 (2)‘of the Act. There 


being thus an alternative remedy writ 
a a a ee 


LV/LV/F455/78/GDR | 
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petition is not maintainable.. AIR 1965 
All 172 and AIR 1968 Mad 76, Referred. 
+ (Para 9) 

Held further that -the bidder had no 
‘fundamental right to carry on any trade 
or business which could be said to have 
Deen infringed by the order of the Ex- 
cise Commissioner. It therefore could 
not be said that the plea of alternative 
plea was not available. AIR 1975 SC 
-121, Followed. _ (Para 10) 
Anno: AIR Comm. Const. of India (2nd 
Zdn.), Art. 226, Notes 177, 185., ` 
Cases Referred: Chronological 
1978 All LJ 108 ’ 5 
AIR 1975 SC 1121: 1975 Tax LR. 1569 10 
AIR 1968 Mad 76 - '8 


Paras 


AIR 1965 All 172 8 
1965) Civil Misc. W. P. No. 1139 of 
1965, D/- 9-12-1965 . (All) 5 


R. H. Zaidi, for Petitioners; ‘Standing 
Counsel, for’ Respondents. 


N. D. OJHA, J.:— Four country liquor 
chops in' the district of Meerut situate at 
Anaj Mandi, Delhi Road, Sabun ‘Godam 
and Mohiuddinpur were auctioned on 
£9th -March, 1978. The petitioners were 
the highest- bidders, their bid being for 
€ sum. of Rs 20,00,000: As would 
be shown later the location of the fourth 
, shop was at Rethani and while holding 
the aforesaid auction it was shifted to 
Mohiuddinpur. By an order dated 19th 
April, 1978, a copy whereof has been filed 
es Annexure 11 to the writ petition, the 
Excise Commissioner required the Dis- 
trict Magistrate, Meerut either to shift 
the Mohiuddinpur shop to a distance of 
€ kms. from the border of Ghaziabad or 
tọ auction this group of shops afresh. 
This order states that the shop located 
æt Rethani had without prior sanction 
teen shifted to Mohiuddinpur and auc- 
t.oned which was not in accordance with 
tne rules. This could not be done’ with- 
cut the concurrence of the District Magis- 
tzate of both the districts inasmuch as 
Mohiuddinpur was situate within 3 kms. 
af the border of Ghaziabad. It is this 
order of the Excise Commissioner which 
is, sought to be quashed in the present 
writ petition. 

2. The writ petition has been contest- 
el both on behalf of the State of Uttar 
Fradesh and the Excise Commissioner on 
tae one hand and also on. behalf of one 
Erishan Lal who has been impleaded as 
respondent No. 6 in the writ petition on 


an application made by him for this pur- 


pose. An application was made on behalf 


a the State Government and the Excise 


i 
j ? 
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Commissioner by their standing Counsel 
for dismissal of the writ petition. on the: 
ground that the petitioners had an alter- 
native remedy of filing a revision before 
the State Góvernment. When that ap- 
plication. came up for hearing it was 
considered .expedient to hear the writ 
petition itself on merits. 


3. Having heard counsel for the’ par- 
ties we arè of opinion that the writ peti- 
tion is not maintainable. From Anne- 
xure CA 2 to the counter-affidavit of 
H. C. ‘Dwivedi, Excise Inspector, it ap- 
pears that the three- shops situate at 
Anajmandi, Delhi Road and Sabun Go- 
dam were auctioned on 29th March, 
1978, for a sum of Rs. 21,40,000/- whereas 
a fourth. shop which ' was situate at 
Rethani was auctioned for a sum of 
Rs. 1,00,000/-. Thus the total ‘auction 
money for all the four shops came to 
Rs. 22,40;000/-: > From the said annexure 
it further appears that the petitioner 
No. 1 Shri Krishna made an application 
that In case the shop situate at Rethani 
was shifted to Mohiuddinpur and if the 
three shops referred to above and the! 
shop so shifted at Mohiuddinpur were - 
auctioned afresh in one group he was 
prepared to make a higher bid. `The Dis- 
trict Magistrate on the basis of the said 
application decided to shift the Rethani 
shop to Mohiuddinpur and to auction all 
the four shops afresh. On these four 
shops being reauctioned the petitioners 
bid for Rs. 26,00,000/-. It is further ap- 
parent from the said annexure CA2 that 
the Collector: shifted the shop from Re- 
thani to Mohiuddinpur with the specific 
condition that the permission of the Ex- 
cise Commissioner’ will be taken in this 
behalf later on. Annexure CA 2 is the 
copy of a letter dated 10th April, 1979, 
and it is addressed to the Excise Com- 
missioner. A complaint was also made 
in this behalf by respondent No. 6 to the 
Excise Commissioner. It appears that 
the impugned order was passed by the 
Excise Commissioner on the basis of. 
letter dated 10th April, 1978, aforesaid 
and presumably also on the basis of the 
complaint made by respondent No. 6. 

4. By Excise Commissioner’s Notifica- 
tion No. 10758 dated March, 10, 1976, 
Rule 373 of the U. P. Excise Rules -has 
been substituted, Sub-rule (2) of R. 373 
reads :— 

“The final acceptance of any bid is 
subject to the sanction of the Excise 
Commissioner which in its turn, is sub- 
ject to decision by the pha asia in 
appeal or. revision, if any.” oa 


1979 Krishna .v. State of U. P. 


According to the petitioners they were 
given possession over the four shoos 
after their auction on 29th March, 1978. 
It. is however, not their case that their 
bid had been accepted by the Excsse 
Commissioner on any date prior to 1€th: 
April, 1978, when the impugned orcer 
was, passed. On the other hand it is the 
l specific case of the respondents that the 
petitioner’s bid had not been accepted 
till 19th April, 1978, when the impugred 
order was passed. It is in-this context 
that we have to consider the. grievance 
made by the petitioners in. gig present 
writ petition. ` 


5. For the respondents it has been 
urged that the writ petition is not main- 
tainable (1) because the petitioners kad 
no legal right on 19th April, 1978, when 
the impugned order was passed to insti- 
tute the present writ petition, and (2) at 
all events, the petitioners had an alter- 
native remedy of filing:a revision before 
the State Government under S. 11 (2) of 
the U. P. Excise Act read with Rules 138 
and 373 (2) of the Rules framed under 
the said Act. In our opinion both these 
contentions are well founded. In Civil 
Misc. Writ Petn. No. 1139 of 1965 Munni 
Lal and another v. The. Excise Minister 
and others, decided on 9th Dec, 
1965 (All), a Division Bench of <his 
Court held:— . 

“As the shop must remain open ‘every 
day the Excise Commissioner empowers 
the Collectors to issue ‘provisional’ 
licences to persons whose bids have been 
accepted by them, when the acceptance 
of a bid of the holder of a provisicnal 
licence is sanctioned the licence becomes 
final; otherwise the licence comes to. an 
end, A licence that is called provisicnal 
is the only licence that is dealt witk in 
the rules; it is provisional in the sense 
that without its being cancelled or sur- 
rendered it is liable to cease to be cpe~ 
rative on the acceptance of the bid not 
being sanctioned; since it was grarted 
without the sanction and since there can- 
not be a valid licence without the senc- 
tion it is liable to become inoperative on 
the Excise Commissioner’s . deciding to 
withhold the sanction. In the case ef a 
licence granted after the sanction it can 
cease to be operative only on cancella~ 
tion or surrender. A licence granted 
without the sanction is also liable to be- 
come inoperative on the sanction being 
refused and this is the only difference 
between what is called a provisienal 
licence and a final licence, otherwise a 
provisional licence is: as. effective asa 
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final licence. A provisional licence is 
operative so long as the Excise Commis- 
sioner does not decide whether to grant 
or refuse the sanction, if he grants sanc- 
tion it remains operative for the!rest of 
the year otherwise it ceases to pe opera- 
tive from the date of the refusal.. There 
are no rules‘ regarding -a provisional 
licence, it is granted only as a matter of 
favour by the Excise Commissioner’ and 
no person whose bid had been accepted 
by the -officer conducting an auction has 
a right to it. As I said earlier the only 
right of such a person is to a licence and 
that only. when the acceptance: of his 
bid is sanctioned ‘by the Excise Com~ 
missioner. The grant of a provisional 
licence simply validates the possession 
and sale of the intoxicant by the person 
and does not confer any other right 
upon him. So long .as the provisional 
licence is in operation he can golon pos- 
sessing and selling the intoxicant but 
since he has no right to the ‘sanction 
of the acceptance of his bid, he has no 
right to the continuation of the provi- 
sional licence beyond the date for which 
it is granted. It is granted only, for the 
period during which the question whe- 
ther the acceptance should be sanctioned 
or not remains pending with the Excise 
Commissioner: as soon as he decides it 
the provisional licence ceases toibe ope- 
rative and what right its holder gets for 
the future depends upon what the Ex- 
cise Commissioner’s decision jon the ` 
question is. So there is no infringement 
or deprivation of any right of the holder 
of a provisional licence by the Excisa 
Commissioner’s refusing to wie the 
acceptance of his bid.” 

In Virendra Kumar v. State (1978 All LJ 
108) another Division Bench of this Court 
has held (at Pp. 109-10) :— 

“Rule 373 (2) provides that the final 
acceptance of any bid is subject to the 
sanction of the Excise Commissioner, 
which in its turn, is subject to, decision 
by the Government, in appeal or revi- 
sion, if any. The. manner in which the 
settlement is to be made is laid down 
in R. 373. The rule, among other things, 
provides that the treasurer of the district, 
or one of his recognised assistants, shall 
be required to attend the sales to re- 
ceive the advance fees paid by bidders 
provisionally accepted. | Sub-rule (8) 
states that when a final decision lis- arriv- 
ed at, the amounts so held in deposit 
should be at once credited or refunded, 
as the case may be. It would ithus ap- 


pear that. the mere provisional acceptance 
| 
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of the bid does not confer any right upon 
the bidder unless the bid is accepted by 
a recognised authority. Under the rules, 
no concluded contract between the -bid- 
der andthe State Government comes into 
existence,” , e PE 
It is. thus apparent that on 19th April, 
1978 when the impugned order was pass- 
ed the petitioners did not have any en- 
forceabie, legal right. It:was open to the 
Excise Commissioner.. either to . sanction 
or not to sanction the acceptance of the 
petitioner’s bid. 2 Oe 

6. For the petitioners it was urged 
that the order dated 19th April 1978, did 
not amount to refusal of the petitioner's 
bid, .We find it difficult to accept this 
contention, The contents of the said 
order. have been quoted above and-on 
its perusal we are satisfied that the Ex- 
cise Commissioner’ did -not sanction the 
bid. of the petitioners’ finding: it to be 
contrary to rules and asked the: Collec- 
tor either to remove the shop, shifted 
as aforesaid to Mohiuddinpur, to a dis- 
tance of eight kms, from Ghaziabad or 
to auction the group of the four shops 
afresh. Such a direction does not con- 
vey ‘any other meaning except that the 
petitioner’s bid had. not been sanctioned. 

7. In regard to the submission made 
by the counsel for the respondents that 
the petitioners had an alternative remedy 
of filing a revision before the State 
Govt., emphasis was placed by , counsel 
for the petitioners on the words ‘in any 
proceedings’ occurring between the words 
‘any order passed’ and the words ‘under 
this Act’ in sub-sec, (2) of S. 11. Ac- 
cordirig to counsel for the petitioners it 
was not every order against. which a re- 
vision was maintainable before the State 
Government but revision was maintain- 
able only against an order which . had 
been passed “in any proceedings” under 
the said Act. Relying on Black’s Law 


Dictionary (Revised Fourth Edition) 


(1968) by Henry Campbell Black p, 1368 
and Corpus Juris Secundum, Vol. I 
page 954, it was urged that a proceed- 
ing in a general sense, means the form 
and manner of conducting judicial busi- 
ness before a court or judicial officer, In 
our opinion that restricted meaning is 
not possible to be given to the word 
‘proceedings’ occurring in Sec, 11. (2) of 
he U. P. Excise Act inasmuch ‘as it 
cannot be said that any order ‘passed 
under the said Act had been passed by 
a court or judicial officer conducting 
judicial business. If that meaning is at- 
tributed to the word ‘proceedings’ used 
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in Sec, 11 (2) the power of revision con- 
ferred ‘on the State Government would 
almost become nugatory. 


8. In Ram Narain v. Director of Con- 
solidation (AIR 1965 All 172) it was 
held that the word ‘proceedings’ is wider 


. than' the word ‘case’, It may also include 
administrative 


proceedings, In M/s. _ 
K. J. Lingan v. Joint Commercial Tax .- 
Officer (AIR 1968 Mad 76) it was held 
that the term ‘proceedings’ is not a 
technical : expression with a definite 
meaning attached. to it, but’ one. the 
ambit. of whose méaning is governed by 
the statute. Therefore, the meaning to 
be attributed to the word ‘proceeding’ 


‘would depend upon the scope of the en- 


actment wherein. the. expression is used 
and with reference to the particular 
context wherein -it occurs, g 3 


9, i Keeping in view, the nature of the 


‘power which is normally exercised by 


the’ Collector and the Excise Commis- 
sioner under the U. P, Excise Act and 
the Rules framed ‘thereunder we. are of 
opinion that the context in which ~ the 
words ‘in any proceedings under. this 
Act’ have been used in sub-sec. (2) of 
S. 11 makes it clear that the word ‘pro- 
ceedings’ will'include an order passed 
by the Excise Commissioner, such as. the 
impugned order, in proceedings for con- 
ducting. auction of country liquor shops. 
Rule 373 (2) makes it clear that the final 
acceptance of any bid is subject to the 
sanction of the Excise Commissioner 
which'in its turn, is subject to decision 
by the Government in appeal or’ revi- 
sion, if ‘any. The use of the words ‘revi- 
sion, if any’ itself makes it clear that a 
revision is maintainable against an order 
passed by the Excise Commissioner in 
the matter of granting sanction to the 
final acceptance of any bid. The word 
‘proceedings’ in S, 11 (2) has to take its 
colour from the context and if interpret- 
ed in that light we are of opinion that 
a revision against the impugned order 
dated 19th April 1978, passed by the 
Excise Commissioner is maintainable be- 


-fore ‘the State Government under. Sec- 


tion 11 (2) of the Act. The petitioners 
have thus an alternative remedy against 
the impugned order, 


. 10. . Before parting with the case wa 
may pointout to another submission’ mada 
on behalf of the petitioners that the 
plea of alternative remedy as contem= 
plated by Article 226 (3) was available 
only if a relief was sought -either 
under clausé (b) or clause (c) af Arti- 


1979 - 


cle 226 (1) of the-Constitution, In the 
instant case according to counsel for. the 


_ petitioners the impugned order infring< 


ed the petitioner’s fundamental right to 
carry. on any ‘trade or business’ within 
the meaning of Art, 19 (1) (g) of the 
Constitution. We find no” substance in 
this submission either, “It is well settled 
that there’ is no fundamental ‘right to do 
trade or business’ in intoxicants, The 
State, under its regulatory powers, has 
the right to prohibit absolutely every 
form of activity, in relation. to intoxi- 
cants — its manufacture, storage, ex” 
port, import, sale and possession, Since 
rights in regard to intoxicants belong to 
the State, it is open to the Government 
to part with these rights for a conside- 
ration, (See Har Shanker v, Deputy Ere 
cise and Taxation Commissioner, 

1975 SC_1121), Even if the acceptance of 
the petitioner's highest bid had been 
sanctioned by the Commissioner the 
right which the petitioners could exer- 
cise would be only such right which 
may have been parted with by the State 
Government for a consideration in fav- 
our of the petitioners. ‘Those rights could 
not be elevated to the position of funda- 
mental rights, In the instant case as al- 
ready seen above even the. acceptance 
of the bid of the petitioners had not 
been sarictioned by the Commissioner on 
the date when the impugned order’ was 
passed or even on the date when the 
writ petition was filed, It is, therefore, 
not right to say that any of the petis 
tioners’ fundamental rights has been in= 
fringed by the impugned order, > | 


11. In the result the writ petition 
fails and is dismissed, ‘The interim order 
is vacated, There will, however, be no 
‘order as to costs, 


Petition dismissed, 
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R. M. SAHAI J, 


Deep Chand and others, Petitioners 
v. Deputy. Director of Consolidation 
and another, Respondents, 

‘Writ Petn, No,, 6305 of 1974, ‘Die 
15-12-1978. 


Evidence Act (1 of 1872), Ss. 114 and 
100-104. — Registered - sale 
Presumption — Allegation of Benami 
transaction — Burden of proof. 


LV/LV/F633/78/CWM 


Deep Chand v, Dy, Director, Consolidation 


deed — - 
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A sale - deed executed.. AN ‘ the 
Sub-Registrar carries a presumption of 
genuineness and the. -burden to: prove 
that it was  Benami is on the . person 
who alleges it, : (Para. 5) 

Anno: AIR Manual (8rd Edn.) Evi- 
dence. Act S, 114 N, 112, Ss, 100-104 
N. 32, 

Cases Referred: Chronological Paras 
AIR 1974 SC 171 | 3, 4 


AIR 1957 SC 49. l | 3 


R. C. Gautam, P. L,- Apyan and 
S. C. Khare, for Petitioners; | A, R. 
Dubey, A, B.L. Gour, and Standing 


Counsel, for Respondents, 


ORDER :— This: petition is directed 


against the orders of the |Deputy 
Director . Consolidation. and the. Settle- 
ment..Officer Consolidation rejecting 


the claim of the petitioner ‘under Sec- 
tion 12 of the U.P, Consolidation of 


Holdings Act for mutating their, names 
in the revenue records on the basis of 


,asale deed dated 24th May 1967 


executed by Smt. Parmeshwari Devi 
opposite party No, 3 in favour of Smt. 
Janak Devi their mother on the ground 
that it: was a Benami ant 


2, -In pursuance of -an agreement of 
sale dated: 6th May 1967 permission 
was obtained by the Settlement Offi- 
cer. Consolidation as > required | ~ under 
S. 5 (c). of the Act and sale deed was 
registered. The vendee filed an ap~ 
plication for mutation which was ob- 
jected’ by Harkesh - opposite: party 
No, 4, since deceased, It was = alleged 
that he was in possession and Par- 
meshwari Devi was not entitled to 
transfer this land and in any case the 
sale deed .was obtained by fraud and 
was hit by S. 168-A’ of U.P, Zamin- 
dari Abolition and Land Reforms Act. 
Before Consolidation Officer Smt, Par- 
meshwari Devi appeared and stated 
on. oath, that she was the, Bhumi- 
dhar and that she executed) a sale 
deed and handed over possession to 
Smt, Janki Devi as such her name be 
expunged from the records, In other 
words she admitted the claim of the 
vendee, But due. to the objection filed 
by Harkesh, the Assistant Consolida~ 
tion Officer treating it to be| disputed 
case referred the matter to the Con- 
solidation Officer. Before the’ Consoli- 
dation Officer Smt. Janki Devi stated 
in her deposition that she paid rupees 
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2000/- as advance and Rs, 4000/-: be- 
fore the sub Registrar, In ~ cross-exa-« 
mination she stated that she took 
Rs, 6000/- from > Smt, Parmeshwari 
Devi, This statement was made by 
Smt, Janki Devi in April 1968 and 
she died in June 1968. On 9th March 
1969 Smt. Parmeshwari Devi, obvious- 
Iy as a result. of the statement of 
Smt, Janki Devi in the cross-examina- 
tion, filed an objection claiming that 
the sale deed executed by her was 
Benami, In her deposition she stated 
that she lent Rs. 6000/- to Smt, Janki 
Devi and she has been reminding 
her for its payment during her life 
time and after her death she has been 
requesting the petitioner fo repay it. 
It was also admitted by her that ‘the 
knowledge that she had -to get rupees 
6000/- from Smt. Janki Devi came to 
her for the first time after she was 
told about it by $Harkesh - on the 
strength of statement made by Smt. 
Janki Devi before the Consolidation 
Officer, 


3. The question on these facts is 
whether the finding recorded by the 
Deputy Director that the transaction 
was Benami is sustainable in law, 
Relying on Shree’. Meenakshi Mills v. 
Commr, of Income-tax (AIR 1957° SC 
49) it has been argued: by the learned 
counsel for Smt. Parmeshwari Devi 
that the finding on the question of 
Benami is a finding of fact and is not 
fiable to interference in writ jurisdic- 
tion, Learned counsel for the peti- 
tioner did not challenge this proposi- 
tion but argued that the error com= 
mitted by the Deputy Director was 
that he recorded the finding without 
considering the basic requirements of 
Benami transaction; and, on the state- 
ment of Smt. Parmeshwari Devi, if 
was a transaction of borrowing and 
does not satisfy the test of Benami 
transaction, In support of his argument 
he has relied on Jaydayal Poddar v, 
Bibi Hazra (AIR 1974 SC 171). 


4. In Poddar'’s case it was held that 
for determining a question whether a 
particular sale is Benami or not: no 
absolute formulae or acid test, uni- 
formly applicable in all situation can 


"se laid down yet in weighing the pro- 


wabilities and . gathering the relevant 
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1. The source from which the pur- 
chase money.. came, 


2, The nature and ' possession the 
property after purchase. 

3. Motive if any for giving the trans- 
action a Benami ‘colour. 


4, Position of the parties and the 
relationship . if - any, . between the 
claimant and the alleged Benamidar. 


5. Custody of the title deeds. afier 
the sale and 


6. The conduct of the 
cerned in dealing. 
after sale, 


5. The only dreman which 
weighed with the appellate and the 
revisional authorities was ‘the explana- 
tion given by Smt. Parmeshwari Devi 
that she was not on good terms with 
Harkesh and to save the land from 
him she transferred it in favour of 
Smt, Janki Devi, who was very closa 
to her. They also drew support from 
the statement of Smt, Janki Devi that 
she took the money from Smt. Par- 
meshwari Devi. It may be that these 
fwo circumstances be sufficient. to 
warrant a finding that the transaction 
was :Benami but is it clear that both . 
the consolidation authorities have re- 
corded. the finding without ` applying 
their mind on the primary facts which 
go fo constitute a Banami Transaction, 
A sale deed executed before the Sub- 
Registrar carries. a presumption of 
genuineness and the burden to prove 
that it was Benami is on the person 
who alleges it. The consolidation au- 
thorities: appear ‘to have picked up a 
sentence from the statement in support 
of their conclusion but what they 
should have done is to apply their 
mind to the principles which are ger- 
mane to decide whether a transaction 
apparently a sale is Benami, As they 
have failed to do so it is expedient to 
direct the Deputy Director to decide 
the revisian afresh. . 


parties con= 
with the property 


6. In the result this petition suc- 
ceeds and is allowed. The order pass- 
ed by the Deputy Director is quashed. 
He is directed to decide the ‘revision 
afresh. in accordance with law, The 
parties . shall bear their own costs. 

Petition allowed. 


‘ndicla the courts are usually guideď ig 


by these circumstances: : 
1 
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H. N. SETH AND V, K. MEHROTRA, Jd. 

Brij Kali Devi and others, Appellarts 
-v. Ramehand Bishan Singh and others, 
Respondents. 

F, A, F, O. No. 144 of 1974, D/- 
1978. * | 

(A) Motor Vehicles Act (4 of 1933), 
S. 110-B ~— Motor accident — Death — 
Compensation to claimants of deceased — 
Determination — Computation of pecuni- 
ary loss — Principles stated. 


10-11- 


In the event of death due to a motor 
accident, the Claims Tribunal has to, on 
some sound and rational basis, depending 
upon peculiar circumstances ‘of each case, 
determine fair compensation - payable to 
the claimants of the deceased. The gene- 
ral principle regarding determination of 
pecuniary loss to the claimants is that 
such loss can be ascertained only by 
balancing on one hand the loss to the 
claimants of the future pecuniary beme- 
fits and on the other, any pecuniary ad- 
vantage which from whatever sou7ce 
_comes to them by reason of the death, 
that is, the balance of loss and gain te a 
dependant by the death must be ascertain- 
ed. Thus, the normal rule for its det2r- 
mination is to ascertain the future pecu- 


niary benefit which the claimants woald - 


have gained, had the deceased not died 
and thereafter'to adjust therefrom eny 
pecuniary advantage which from what- 
ever source comes to the claimants by 
reason of the death. Accordingly, it can- 
not be disputed that, in those. cases 
where the pecuniary loss is‘ estimated on 
the basis of the total amount which she 
deceased would have spent on them, tnat 
is, if the amount is to be awarded in a 
lump sum, the claimants would derive 
an advantage by receiving the entire 
amount in advance and hence, while ccm- 
puting compensation on the basis of c_ai- 
mant’s total pecuniary loss, due allowance 
will have to be made for this accelerated 
receipt of amount. AIR 1962 SC 1, 1373 
ACJ 414 (Punj), 1977 ACJ 165 (Al), Rel. 
on. (Paras 7, 8, 10) 


` Where the Tribunal computed the pecu- 
niary loss to the claimants only on the 
basis of the savings that the deceased 
would have made had he not died, with- 
out taking into account the amount he 
ACERT cr OE CD OE AE ETI 


"(Against judgment and decree of B: 
‘Narain Motor Accidents Claims Tribunal, 
Allahabad, D/- 5-12-1973.) ' 
KV/KV/F5/78/SNV : 
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Brij Kali. Devi v. Ramchand (H, N. Seth J.) 
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would have spent on ihe claimants, the 
manner of computation of loss was un- 
supportable. The claimants were entitl- 
ed to be compensated for the loss of. 
pecuniary benefit which they would have 
derived had the deceased not died. They 
were not to be compensated :either for 
what the deceased was earning or for 
what he..was saving. (Para 15) 

Anno: AIR Comm. M. V. Act (ist Edn.), 
S. 110-B, N. 2, . 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Motor accident — Death — 
Claim for compensation by representa- 
tives of deceased — Nothing can be 
claimed on account of mental shock and 
physical pain suffered by deceased. 

(Para 17) 

Anno: AIR Comm. M. V, Act (ist 
Edn.), S. 110-B, N. 2, 

Cases Referred: Chronological Paras 
AIR 1977 SC 1158 : 1977 ACJ 134 16 


1977 ACJ 165 (All) 9, 14 
1973 ACJ 414 (Punj) 9 
AIR 1962 SC 1-  - 8, 16 


G. R. Jain, for Appellants; P. K, 
Mukherji and T. N. Hukku, for Respon- 
dents. 


H, N. SETH, J.:— Shrimati Brij Kali 
Devi widow of deceased Amrit Lal, her 
children and parents of Amrit Lal have 
filed this appeal under S., 110-D of the 
Motor Vehicles Act against the awerd 
made by Motor Accidents Claims Tribu- 
nal, Allahabad dated 5-12-1973. 


2 On behalf of the appellants, it was 
claimed that on 2nd of Aug, 1969 at 
about 4 A.M., Amrit lal, the deceased 
was going on his ekka laden with vege-« 
tables and fruits to Khuldabad Mandi in 
the district of Allahabad. . A motor truck 
No. BRV 4263 which was being driven 
rashly and. negligently came from behind 
and dashed against the ekka with the re- 
sult Amrit Lal fell down from the ekka. 
He came under the truck and was crush- 
ed to death. At the time of his death, 
Amrit Lal was about 30 years old and 
was earning a sum of Rs, 750/- per month 
by dealing in wholesale supply of vege- 
tables and fruits. Normally, members of 
Amrit Lal’s family lived up to the age of 
80 or 85 years and his life expectancy 
had been cut short by about 50 years. 
Thus Amrit Lal would have earned an 
amount not less than Rs, 4,50,000/- in his 
lifetime. If from out of this sum, the 
amount which the dsceased would have 
spent on, himself be. deducted and an al- 
lowance is made for unforeseen events as 
also for receipt of compensation in a lump: 
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sum, the claimants will in any case, be 
entitled to receive a sum of Rs. 50,000/- 
by way of compensation for the loss of 
Amrit Lal’s life. In addition they claim- 
ed a sum of Rs, 20,000/. as compensation 
for mental shock and physical pain suf- 
fered by the deceased and Rs. 780/- as 
compensation for the loss and destruction 
of Amrit. Lals merchandise, ekka and 
horse. The total claim made by the 
claimant thus came to Rs, 70,780/-. 

3. As-the truck in question had been 
purchased by Ram Chand Bishan Singh, 
Ranchi, .Bihar (respondent. No. 1) under 
a hire purchase agreement with M/s, Fair 
Finance Private Ltd. Delhi (respondent 
No. 2) both of them were impleaded in 
the claim as an opposite party Nos, 1 and 
2. Messrs Ram Chand Bishan Chand sent 
a written statement by post but did not 
thereafter appear to contest the claim. 
Respondent No. 2 did not file. any writ- 
ten statement and the case proceeded ex 
parte against it. Respondent No. 3 
Hindusthan General Insurance Company 
insurer of the truck, which had been ar- 
rayed as opposite party No. 3, alone filed 
a written statement and contested the 
claim. It denied that the accident was 
the result of rash or negligent act on the 
part of the driver of the insured vehicle. 
According to it, the deceased lost his life 
because of his own negligence. So far 
as the amount of compensation was con- 
cerned, the case of the company was that 
the deceased, at the time of his death, 
was about 50 years old and that his life 
expectancy could not be 50 years as claim- 
ed by the appellants and that the claim 
had been grossly exaggerated. 


4. After going through the evidence, 
the Claims Tribunal found that the acci- 
dent in question took place as the driver 
of Truck No, 4263 had been negligent in 
driving the vehicle and that the claimants 
were entitled to be compensated for 
Amrit Lal’s death. The Tribunal observ- 
ed that the deceased, not being an income 
tax payer, could not have been earning 
more than Rs, 400/- per month, and that 
his income appeared to be about Rs, 200/~ 
to Rs. 300/- per month. In the circum~ 
stances of the case, he could not be ex- 
pected to save anything more than Rs. 50 
` per month. Even if his income was taken 
to be Rs, 400/- per month and the sum 
of Rs, 200/- to Rs, 300/- spent by him 
for maintaining his family was deducted 
therefrom, his saving could in no case 
exceed Rs. 100/- per month. The deceas- 
ed was, at the time of the accident, 32 
years old and treating normal expectancy 
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of his life as 65 years, he was expected 
to live for 33 years more. . Calculating on 
this basis, he would have, during his life 
saved Rs. 39,600/- (100 x 12 x 33). How- 
ever, as his savings could be anything 
between Rs, 50/- to Rs, 100/- per month 
and making an allowance for lump sum 
payment, Rs. 20,000/- would be fair 
amount of compensation to be. paid to 
the legal representatives of the deceased. 
In the result, it made an award against 
the respondent fixing Rs. 20,000/- along 
with future and pendente lite interest at 
the rate of 6% per annum as compensa- 
tion payable to the appellants. 


5. Being aggrieved by the award made 
by the Tribunal, the claimants have come 
up in appeal before this Court. Accord- 
ing to them, the Tribunal should have, 
for the death of Amrit Lal, awarded 
compensation amounting to Rs, 50,000/- 
as claimed by them. They contend that 
the Tribunal erred in not at all. adverit-~ 
ing to their claim for Rs. 20,000/- as 
compensation for mental shock and phy- 
sical pain suffered by the deceased, as 
also to that for Rs. 780/- for destruction 
of property belonging to the deceased. 
According to them, apart from compen- 
sation for the loss of Amrit Lal’s life, 
they are entitled to receive Rs, 20,780/~ 
as well under aforementioned two heads.. 


6. Despite service of notice, respon- 
dents Nos. 1 and 2 did not putin ap- 
peareance and the appeal _ proceeded ex 
parte against them. It is only the Hindu- 
sthan General Insurance Company, res- 
pondent No. 3, which has appeared be- 
fore us to contest the appeal. 

7. Section 110-B of the Motor Vehi- 
cles Act lays down that on receipt of ap- 
plication for compensation under S, 110-A, 
the Claims Tribunal . shall, after -giving 
the parties an opportunity of being heard, 
hold an inquiry into the claim and will 
make an award determining the amount 
of compensation which appears to it to 
be just and specifying the person or per- 
sons to whom compensation is to be paid. 
It further enjoins upon the claims Tri- 
bunal to specify the amount which is to 
be paid by the Insurer or owner or driver 
of the vehicle involved in the accident 
or by all or any of them as the case may 
be. It will thus be seen that the amount 
of compensation payable to the claimant 
in respect of accident involving the 
death of or bodily injury to per- 
sons arising out of the use of motor vehi- 
cles or damages to any property of a 
third party so arising has been left to 
the judicial discretion of the Claims Tris 
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bunal, Accordingly, the Claims Tri- 
bunal has to, on some sound and ‘rational 
basis, depending upon peculiar circum- 
stances of each case, determine: fair cora- 
pensation payable to the claimants. 

$. In the case of Gobald Motor Servize 
Ltd. v. R. M. K. Veluswami (AIR 1952 
SC 1), the Supreme Court observed that 
in calculating the pecuniary loss to tae 
dependants many imponderables enter in- 
. to the calculations. Therefore, the gc- 
tual extent of the pecuniary loss to tne 
dependant may. depend upon data whith 
cannot. be ascertained accurately, . rut 

ust necessarily be an. estimate, or even 
partly a conjecture. Shortly stated, the 

eneral principle is that the pecuniary less 
an be ascertained only by balancing on 
ne hand the loss to the claimants of the 
future pecuniary benefits and on the other 
any pecuniary advantage which from 
whatever source comes to them by reason 
f the death, that is, the balance of loss end 
gain to a dependant by the death must 
be ascertained, 

9. In the case of Sood and Company, 
Kulu v. Surjit Kaur (1973 ACJ 414), Pan- 
fab and Haryana High Court enuncia-ed 
one of the judicially accepted principles 
for determining the compensation in such 
eases thus:— . . ; 


"The only just and simple formula for 
determining the amount of compensation 
by capitalizing the monthly’ contribution 
of the deceased towards the maintenance 
of his family for years by which his ife 
expectancy stood cut short by the acci~ 
dent and it is only while apportioning the 
said compensation amongst the cai- 
mants- that their respective neecs' ‘and re- 
quirements be. taken into consideration 
by the court.” 


The view taken by the Punjab and Har- 
-yana High court was approved by a D:vi- 
sion Bench of this Court in the case of 
‘Hinch Narain y. State of U. P. (1977 £CJ 
165) (A1l).. l F 

10. It will thus bè seen. that uness 
there is something special in the circum- 
‘stances of a particular case which may 
justify determination of compensation 
payable to a’ claimant on -some other 
basis, normal rule for its determination 
is to ascertain the future pecuniary bene- 
fit which the claimants would have gain- 
ed, had the deceased not died and there- 
after to adjust therefrom any pecuniary 
advantage which from whatever sotrce 
comes to the claimants by reason of the 
death. It is also not disputed by the 
appellants that in those cases where the 
pecuniary. loss is estimated on the basis 
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of the total: amount which the deceased 
would have spent on them, that, if the 
amount is to be awarded in a lump sum, 
the claimants would derive an advantage 
by receiving the entire amount in ad- 
vance, Accordingly, while computing 
compensation on the basis of claimant’s 
total pecuniary loss, due allowance will 
have to be. made for this accelerated re- 


a * 


ceipt of amount. 28 


11. In the instant case, the claimants 
adduced oral evidence to show that the 
deceased was earning about Rs. 700/- to 
Rs. 800/- per month. However, in view 
of the fact that it had not been shown 
that the deceased was an income tax 
payee, the Claims Tribunal, after taking 
into consideration the minimum income 
which at that time was taxable rightly ` 
came to the conclusion that the deceased 
would not have been earning anything 
more than Rs, 400/- per month. Shrimati 
Brij Kali Devi widow of deceased appear- 
ed in the’ witness box and stated that 
the deceased was, from out of his income, 
spending a sum of Rs. 200/- to Rs. 300/- 
per month on his family members. Nei- 
ther did the contesting respondent cross- 
examine the witness on the point, nor did 
it adduce any evidence to show that the 
deceased was spending anything less than 
Rs, 200/- to Rs, 300/- per month on the 
claimants. In view of this evidence, 
which we have no reason to disbelieve, it 
has to be accepted that the claimants 
have, because of Amrit Lal’s death suf- 
fered ‘a pecuniary loss to the extent of 
Rs, 200/- to Rs, 300/- per month. 


12. So far as the age of the deceased 
is concerned, he was, according ‘to clai- 
mants, about 30 years old at the time of 
his death. The contesting respondent 
namely the Insurance company took the 
stand that the deceased was, at the time - 
of his death, about 50 years old. How- 
ever, the Insurance Company did not ad- 
duce any evidence in support of its plea 
that at the time of his death, the deceas- 
ed was 50 years old. It merely content- 
ed itself by critisizing the evidence in 
this regard produced by the claiments. 
On behalf of the claimants,:three wit- 
nesses, namely, Smt, Brij Kali Devi, Ram 
Surat and Baij Nath were produced to 
show that the deceased at the time of 
his death, was 30 to 32 years old, Shri- 
mati Brij Kali Deviis the widow of 
Amrit Lal, and Ram Surat and Baij Nath 
are residents of the same locality where 
the deceased. resided. In the circum- 
stances, these witnesses were in a posi- 
tion to form an estimate about the’ age 
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of the deceased. As Shrimati Brij Kali 
Devi, at the time of her evidence was 
about 30 years old, it is not unlikely 
that at the time of the incident, which 
took place about four years before Brij 
Kali Devi’s statement, the deceased was 
about 30 to 32 years old (age difference 
between wife and husband being four to 
six years), In absence of. any contrary 
evidence produced on behalf of the 
Insurance Company to show that the 
deceased at the time of his death was 50 
years old, we find no reason for not 
accepting the evidence of these three 
witnesses, merely on the ground that the 
claimants did not examine either the 
father of the deceased, or produce his 
horoscope to. prove his precise date of 
birth. Evidence of the father could have 
been criticised on the ground that. the 
witness was interested in inflating -the 
claim. So far as non-production of 
horoscope of the deceased is concerned, 
we find that.there is absolutely no evid- 
ence or even a suggestion to any witness 
of the claimants that such a document 
existed in fact, In the circumstances, 
production of any such document would 
have been open to the criticism that it 
had been fabricated for purposes of. the 
case, The evidence produced in the case, 
shows that as a result of the accident, 
body of Amrit Lal was reduced to pulp. 
In the circumstances, it could not be 
expected that the Doctor conducting the 
post-mortem examination could have 
been in a position to correctly estimate 
the age of the deceased. Non-production 
of the post-mortem examination report 
by the claimants therefore is of no 
significance. If the post-mortem exami- 
nation report had revealed anything to 
the contrary, the Insurance Company 
could easily have procured a copy of 
the same and produced it befcre the 
Claims Tribunal. We are accordingly of 
opinion that on the basis of evidence 


produced in the case the Claims Tri- 
bunal was justified in concluding that 
the deceased, at the time of his death, 


was about 32 years old. 


13. So far as life expectancy of the 
deceased was concerned, Shrimati Brij 
Kali Devi made a statement that mem- 
bers of her family survived up to the age 
of 60, 70, 80, or 90 years. On the . basis 
of such a statement, it cannot he said 
that claimants have succeeded in proving 
that the normal life expectancy of the 
deceased could not be less than 80 
years. Nothing has-been shown to us 
which may. indicate that the- Claims Tri- 
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bunal made an error in estimating - the 
life expectancy of the deceased as 65 
years. Accordingly, the deceased had, 
as held by the Claims Tribunal, about 33 
years more to live during which time 
he could have gone on. spending a sum 
of Rs, 200/- to 300/- per month on the 
claimants. 


14. The pecuniary loss suffered by the 
claimants on account of Amrit Lal’s 
death thus came to about Rs. 80,000/- 
(200 x 12 x 32 = 79200). In the normal 
course, this pecuniary advantage would 
have been received by the claimants 
over a period of 33 years in instalments. 
In the circumstances, if the amount of 
compensation payable in a lump sum to 
the claimant on the date of accident is 
to be determined, the amount of total 
pecuniary loss likely to be suffered by 
the claimant over a period of 33 years 
will have to be reduced appropriately. 
We find that in the case of MHinch 
Narain v, State of U, P. (1977 ACJ 
165) (All), this Court made a deduction of 
25 per cent from the total pecuniary loss 
that was likely to be suffered by the 
claimants on this account. In view of 
the fact that the pecuniary loss in this 
case was to be suffered by the claimants 
over a longer period, we think that a 
deduction of about 33 per cent on this 
account from the total pecuniary loss 
would be appropriate. The amount of 
compensation payable to the claimants 
under this head therefore comes to 
Rs. 80,000/- minus Rs. 26,666 = Rupees. 
53,334/-. In the circumstances, we find 
that the claim for compensation of 
Rs, 50,000/- made by the claimant in 
this regard was amply justified. | 


15. In our opinion, the Tribunal com- 
pletely erred in computing the loss 
suffered by the claimants only on the 
basis of the savings estimated by it. As 
stated earlier, the claimants are entitled 
to be compensated for the loss of pecu~ 
niary benefit which they would have 
derived had the deceased not died, They 
are not to be compensated either for 
what the deceased was earning or for 
what he was saving. It may be that in 
case apart from what the deceased had 
been spending over the claimants, he 
had also been saving something, the 
savings that the deceased was likely to 
make would also go to increase the 
pecuniary loss suffered by the claimants, 
but then their total pecuniary loss can- 
not be limited only to such savings. I? 
in the instant case, as held by the Tri- 
bunal, the deceased was actually saving 
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a sum of Rs. 50/- to Rs, 100/- per month, 


the claimants may, in addition . tọ tke: 


amount which the deceased was spend- 
fing upon them, be entitled to be cone- 
pensated for such saving as well ard 
this would have the effect of increasing 
the compensation payable to them even 
beyond the amount of Rs, 50,000/-. As -n 
this case, the claimants. have. in this 
regard, confined their claim ta Rupe2s 
50,000/- only, it is not necessary for us 
to go into the question as to whether >r 
not the Tribunal was right in holding 
that the deceased was, from out of Lis 
earning, saving a sum of Rs. 50/- to 
Rs. 100/- per month. 


16, During hearing of the case, our 
attention was invited to the case of MS. 
Manjushri Raha v. B. L, Gupta (1977 
ACJ 134) : (ATR 1977 SC 1158), wherein 
the Supreme Court had increased the 
amount of compensation payable to the 
claimants by quantifying the same n 
the basis of alleged savings that the 
deceased would have made in his liče- 
time. In that case, the Claims Tribunal 
had quantified compensation payable to 
the claimant on the basis of the saving 
that the deceased was expectec to make, 
Before the Supreme Court the basis 
adopted by the Claims Tribunal or 
quantifying compensation was not ques- 
tioned, What the appellants in that case 
urged was that the Tribunal nad incer- 
rectly made a low estimate of the sév-~ 
ings which the deceased was. expected ta 
make in his lifetime, This argument pre- 
_vailed and the Supreme Court enhanced 
the amount of compensation payable to 
the appellants accordingly. This case in 
our opinion, does not purport to ly 
down any new principle for daterminimg 
compensation payable in such cases, 
different from that laid dowr: -by ihe 
Supreme Court in Gobald Motor Service 
Ltd. v. R. M. K. Veluswami (AIR 162 
SC 1) that in such cases the loss suffered 
by the claimants can be ascertained by 
balancing.on the’ one hand the loss of 
future pecuniary benefit to them,- end 
any pecuniary - advantage which from 
whatever. source comes to them by r2a- 
son of the death on ‘the other. Beng 
deprived of the savings which che 
deceased would : have made curing his 
lifetime may amount to a loss of pezu- 
` niary benefit suffered by the claimants, 
but it does not mean that wkatever che 
deceased was actually spending ‘on them 
during his lifetime was not their pecu- 
niary loss. In the circumstances of zhe 
case, we are of opinion that the Claims 
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Tribunal should have accepted appellants’ 
claim for Rs. 50,000/- -as compensation 
for pecuniary loss suffered by them on 
account of Amrit.Lal’s death. 


17. So far as appellants claim for 
compensation amounting to Rs. 20,000/~ 
o2 account of mental shock and physical 
pain suffered by the deceased is concern- 
ei, we are of the opinion that under 
S=ction 110-A of the Motor Vehicles Act, 
legal representatives of the deceased 
have been enabled, in case of accident 
involving death of the person to claim 
compensation in respect of the loss 
suffered by them. No case has been 
trought to our notice wherein under the 
Motor Vehicles Act, a claim for compen- 
sation for any personal loss suffered by 
tre deceased, which did not affect the 
claimant, ‘has been accepted and any 
compensation awarded therefor. We ara 
accordingly of opinion that the claim 
made by the appellants for recovery of 
Es. 20,000/- on account of mental shock , 
end physical pain suffered by the deceas~ 
ed is not maintainable, 


18. The appellants further claimed a 
sum of Rs, 780/- on account of destruc- 
tion of the ekka, horse, vegetables and 
fruits which were being carried by Amrit 
Lal atthe time ofthe accident. Certainly 
cestruction of the horse and the ekka 
end vegetables and fruits has resulted in 
pecuniary loss to the claimants. This 
pecuniary loss is in addition to the loss 
euffered by them as a result of losing a 
sum of Rs, 200/- to Rs. 300/- every 
month which the deceased had been 
spending over their maintenance, They 
ere accordingly entitled to claim’ com- 
pensation for this loss as well. 


19. Claimant’s witness ‘Ram Surat 
ctated that the value of the horse/mare 
belonging to Amrit Lal which was des- 
froyed as a result of this accident was 
at least Rs. 800/-. There is nothing to 
contradict the evidence given by this 
witness. The claim that the appellants 
kave suffered a loss of Rs. 780/- because 
ef destruction of ekka and horse, does 
not appear to be exaggerated and must 
be accepted. 


20. In the result, the appeal succeeds 
and is allowed in part. The amount of 
eompensation awarded by the Tribunal 
$s increased to Rs. 50,780/-. It is also 
directed that the. respondents shall be 
salable to pay pendente lite-and future. 
‘nterest on this amount at the -rate of 


-3 per cent per. annum from the date of 


resentation of the claim, ie, . 20-8-1969. - 
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fill the date of realisation of the same, 
The liability of the Insurance Company 
shall, however, as provided bys. 95 (2) (c) 
of the Motor Vehicles Act as it stood at 
the relevant time be limited to Rupees 
twenty thousand (Rs. 20,000/-) only. 

i Appeal partly allowed, 
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Nirmal Chand, Appellant v Gaya 
Prasad Dikshit and another, Respondents, 


Second Appeal No, 1287 of 1974, D/- 
24-8-1978.* l g 


Limitation Act (36 of 1963), Art, 65 — 
Permissive possession —— Possession of 
licensee -—— Licence terminated by notice 
— Forbearance of owner to take steps 
to evict him -— Possession of licensee 
whether adverse to owner. 


Art. 65 applies not merely to the want 
of actual possession by the real owner; 
it comes into play when the person in 
actual occupation for the statutory period 
îs in such occupation in denial of the 
title of. the true owner, The fundamental 
principle of law is that there can be no 
adverse possession without animus to 
prescribe. In other words there can be 
po acquisitive prescription without the 
intent to acquire property of which an- 
other is the owner, AIR 1948 All 31, AIR 
1947 PC 19, ATR 1964 All 383 and AIR 
1971 SC 996, Rel. on. 
i (Para 15) 

Mere service of notice by the owner 
revoking the licence of licensee, who 
was closely related to the owner, with- 


out anything more, did not create any 
cloud on the title of the owner, A 
i (Para 16) 


Assuming that the licensee who conti- 
nued to occupy the disputed portion of 
the property. on service of the said 
notice became a trespasser, in the 
absence of any evidence to show that he 
claimed to be in possession in his own 
right or against the wishes of the owner, 
from the forbearance shown by the 
owner in allowing the licensee to con- 
tinue in possession in spite of the notice 
terminating the licence, no inference 
can be drawn that the owner intended 
to abandon his title to a portion of the 


"(Against Decree of M. Mahajuddin, 


Dist. J. Etawah. D/- 29-4-1974). 
IV/IV/D751/78/VBB/SNV. 


Gaya Prasad (Hyder J.) 


ALR. 


house, the rest of which was admittedly 
in his possession, Case law Ref. 
(Para 18) 
Anno: AIR Comm. Lim. Act, (5th 
E:dn.), Arts. 64 and 65 N. 56. 
Cases Referred: Chronological Paras 
(1974) 3 WLR 387: (1974) 3 All ER 575 
Wallis’s Cayton Bay Holiday Camp v. 


Shall-Mex and B. P, 16, 17 
AIR 1971 SC 996 15 
AIR 1965 SC 610 6, 7 
AIR 1964 All 383 15 
AIR 1963 All 119 6, 8, 9 
AIR 1960 J & K 83 6, 10 


AIR 1948 All 31: 1947 All LJ 228 15 
1947 PC 19: 1946 All LJ 441 15 
1934 All 993: 1934 All LJ 973 
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Radha Krishna and P. Krishna, for 
Appellant. B. Dikshit, for Respondents. 

JUDGMENT :=- The only question 
which calls for determination in this 
second appeal is one of limitation. The 
relevant facts in the context of which 
this question requires to be answered, 
have been finally determined by the 
final court of facts, The said facts could 
not .be and have not been rightly disput- 
ed before me. 


2. Shortly stated the dispute between 
the parties relates to a small portion of 
a house, This house originally belonged 
to one Dr. Rama Shankar. Defendant- 
respondent No, 1 Gaya Prasad Dixit, 
hereinafter be referred to as Dixit, is 
the grandson of the real sister of Beheri 
Lal, Dr. Rama Shanker is the son of 
Behari Lal. Dixit was living in the dis- 
puted portion of the house, which con- 
sists of a room, a kitchen, a verandah 
and a Kothari. Some dispute arose be- 
tween Dr. Rama Shanker on the one hand 
and Dixit on the other, whereupon Dr. 
Rama Shanker filed original suit 521 of 
1957 -for possession over the disputed 
portion of the house. This suit was com- 
promised and in terms of the said com- 
promise a decree was passed. It provided 
that Dixit shall remain in occupation of 
the disputed portion of the house as a 
licensee of Dr. Rama Shanker, Some 
time in 1959 Dixit gave a notice to. Dr. 
Rama Shanker claiming that he was a 


- licensee of the disputed portion for a 


period of 20 years. Thereupon Dr, Rama 
Shanker served a notice on Dixit revok- 
ing his licence, This notice was served 
through a counsel. Dr, Rama Shanker, 
who appeared as a witness in the case 
giving rise to this second appeal, denied 
having caused any such notice to be 
served on Dixit. His denial, however, has 
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not been believed by the lower appellate 
court. The notice of revocation of licence 
is dated 26-12-1959, Nothing: . happened 
thereafter and Dixit continued to remain 
in. possession of the disputed. pertion ef 
the house, On May, 5,-1972. Dr. Rawa 
Shanker transferred the property Ly 
means of a sale-deed. to the- plaintiff 
appellant, who obtained possession over 
the whole house except the portion, 
which is now in dispute between the 
parties, Plaintiff appellant served a 
notice dated July 10, 1972, on” Dixit ask- 
ing him to vacate the disputed- portion, 


and on his failure to do so instituted the. 


suit for possession. It is this suit, whieh 
has given rise to this second arpeal., . 


3. All the pleas raised - by Dixit in 
his defénce need not be stated here ` as 
the controversy is now confined only to 
the question of adverse possession clair- 
ed by Dixit. On this question and other 
issues, the trial court found in favour of 
the plaintiff appellant and decreed tne 
suit, On an appeal preferred by Dixit 
the lower court of appeal recorded find- 
ings which have been summarised’ above. 
On the question of limitation the’ first 
court of appeal’ reversed the finding of 
the trial court and dismissed the suit of 
the plaintiff appellant, 


4. The appellate . court below has 
taken the view that after the service of 
the notice by Dr. Rama Shanker in 1%59 
the licence granted to Dixit by means of 
the compromise decree ‘in Original Suit 
No, 521 of 1957 stood revoked. His pcsi- 
tion thereafter was that of a trespasser 
and the suit for possession having been 
instituted on August, 9, 1972 was well 
beyond 12 years of the service of, che 
notice dated 26-12-1959 and as such “he 
relief of possession, claimed by she plain- 
tiff appellant was barred by limitatior.. 


5. The plaintiff appellant has now 
preferred this second ‘appeal and- -he 
counsel appearing on his behalf has -con- 
tended that the finding recorded by the 
court below on the question of limitation 
is incorrect. 


6. In arriving at the 
the suit of the plaintiff appellant .was 
barred by Article 65 of the Limitation 
Act, 1963, the court below has relied on 
M. N. Clubwala v, Fida Hussain Sakeb, 
AIR 1965 SC 610; Sukhbasi Lal v. Durjan 
Singh, AIR 1963 All 119 and Beant Singh 
v, Cantonment Executive Officer, AIR 
1960 J&K 83. I would not have burden- 
ed this judgment-by referring to. these 
cases in. some. detail but for the fact that 
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these are the only authorities which have | 
been relied before me on behalf of Dixit. 

7. In the case of M. .N. Clubwala 
(supra) the Supreme Court was called - 
upon to decide whether the transaction 
between the parties to that case was a 
lease or a licence. Several tests ‘were 
laid down by the Supreme Court for 
drawing a distinction between a lease 
amd a licence, While dealing with that 
question it was observed ‘that mere 
necessity of giving a notice to a licensee 
requiring him to vacate the licensed 
premises ‘would not indicate that the 
transaction was a lease. This case throws 
n> light on the controversy which 
requires a solution in this second appeal. 

8. Case of Sukhbasi Lal (AIR 1963 Ali 
119) (supra), is a single’ Judge decision 
of this Court, in a second appeal. The 
suit was. filed by the plaintiff in that 
case for possession of a house and the 
land surrounding. it, which had been 
described as a.Sahen, He alleged that he 
was the owner of the house situated in 
tae Abadi of the village and the house. 
end the Sahen ïn dispute was let out to 
the defendant on rent who had refused 
to vacate the same in spite of the service 
cf the notice of ejectment. 


9. The defendant contested the suit on 
various grounds, Suffice it to say that 
the final court of facts found that the de- 
tendant in that case had built the house 
with the permission of the plaintiff and 
as such the licence had become irrevoc- 
able both in so far as it related to the 
house and also in respect of the sahen 
land. In second appeal Dhawan. J. con- 
eurred with the finding of the lower ap- 
pellate court in so far as the constructed 
portion of the disputed property was con- 
cerned. He disagreed with the finding of 
zhe lower appellate‘ court so far as it re- 
-ated to the sahen land. In respect of 
shat portion, which was described as 
sahen land in that case, the learned single 
judge was of the opinion that it was only . 
aeld by the defendant of that case as a 
sare licensee and his licence had been 
duly revoked, In that context an argu- 
ment was raised on behalf of the defen- 
dant of that case that he was at. all 
2vents in adverse possession of the sahen 
land. This contention was negatived by 
Dhawan J. in the following. words :- 


“A revocable ‘licence cannot give: the 
licensee: any title by adverse possession 
unless he remains in ‘possession after- it 
is revoked,” . . 

It may be stated at once that the facts 
of Sukhbasi Lal (supra) were distinguish- 


56 All, ([Prs. 9-13] 


able, At all events . the second part of 
the observation of the learned -single 
judge extracted above is only an obiter. 


_10. The next case which calls for con- 
sideration is a single Judge decision of 
the Jammu and Kashmir High Court in 
re. Beant Singh (AIR 1960 J & K 83), 
(supra). In that case the appellant was a 
bare licensee of some land. His licence 
had been duly revoked but. he neverthe- 
‘less brought the suit against his licensor 
for permanent injunction restraining him 
from dispossessing the appellant from 
the subject matter of the licence. It was 
held that the appellant in that case had 
no right to claim the relief sought as his 
right of occupation had ceased. This 
case has little relevance to the contro- 
versy in the present second appeal. 


11. The cases referred to in the judg- 
ment of the lower appellate court and re- 
lied upon on behalf of Dixit in this court 
are of little assistance in deciding the 
question relating to the prescriptive title 
pleaded by him in his written statement. 
But as already stated it has been found 
as a. fact by the court of appeal below 
that Dr, Rama Shankar terminated the 
licence of Dixit by a notice dated 
26-12-1959 but thereafter he took no steps 
to evict Dixit from the disputed portion 
of the house. The question, therefore, 
which requires a closer look is whether 
this forebearance on the part of Dr, Rama 
Shankar vested rights of ownership in 
Dixit under Art. 65 of the Limitation Act. 
Before proceeding any further it is neces- 
sary also to mention that there is not 
even a murmer either in the pleadings 
or in the evidence of Dixit that he ever 
claimed to be in possession over the por- 
tion of the house in dispute in his own 
right before the action giving rise to this 
second appeal was filed by the plaintiff- 
appellant who is a transferee of Dr. Rama 
Shankar. The suit out of. which this se- 
cond appeal arises was no doubt filed 
much more than 12 years after the ser-. 
vice of the notice dated 26-12-1959, 


12. It is necessary to sound a note of 
caution at this stage. Before examining 
the validity of prescriptive title claimed 
by Dixit the vision should not be allow- 
ed to be blurred by a host of decided 
cases dealing with the application af Arti- 
cle 142 of the Limitation Act of 1908. 
The said article of the repealed: Act pro- 
vided that limitation for suit for posses- 
sion of immoveable property by a plain- 
tiff, who while in possession had’ been 
dispossessed or had discontinued posses- 
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sion, was 12 years from the date of such 


dispossession or discontinuance. Arti- 
cle 144 of the said Act also related to the 
suit for possession of immoveable proper- 
ty and it laid down -that in a case not 
otherwise specially provided for in the 
said Act the period of limitation was 12 
years from the date when the possession 
of the defendant became adverse to the 
plaintiff. Initially there was some contro- 
versy with regard to the interpretation 
of these two articles of the Limitation 
Act of 1908. One view was that Art. 142 
applied only to a suit based on prior pos- 
session and Art, 144 was attracted to a 
suit based on title. In the majority of 
cases it was held that Art. 142 applied to 
all cases whether based on prior posses- 
sion or on title, if the cause of action of 
the plaintiff was based on his disposses- 
sion or his discontinuance of possession. 
This controversy was finally settled so 
far as this court is concerned by a Full 
Bench in Bindhyachalchand v., Ram 
Gharib, AIR 1934 All 993. The Full 
Bench approved the later view. The opin~ 
ion expressed by the Full Bench in that 
ease held ground until the Limitation Act 
of 1908 was repealed and substituted by 
the Limitation Act of 1963. 


13. The law relating to limitation ap- 
plicable to suits for possession of im- 
moveable property has been changed by 
the Limitation Act of 1963. Article 64 
of the new Act deals with suits for pos- 
session of immoveable property based on 
previous possession and the period pro- 
vided thereunder for filing such suits is 
12 years from the date of dispossession. 
Article 65, with which we are concerned 
in this second appeal, lays down the limi- 
tation for institution of suits for posses< 
sion of immoveable property based on 
title. The period of limitation for filing 
such suits is 12 years from the date when 
the possession of the defendant becomes 
adverse to the plaintiff. In the notes of 
clauses attached to the Bill, which later 
became the Limitation Act of 1963, it is 
laid down as under :- 


“Articles 142 and 144 of the existing 
Act have given rise toa good deal of 
confusion with respect to the suits for 
possession by the owners of the property. 
Art. 64 as proposed replaces Art. 142, but 


it is restricted to a suit based on posses-. 


sory title so that an owner of the pro- 
‘perty does not lose unless the defendant 


in possession is able to prove adversa 


possession.” ' 
The decided cases, which have applied 


Art, 142 to suits for possession, are theres 
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fore, of no assistance -in deciding the, 
issue in this second appeal. 


14, The law of limitation deals w-th 
the effect of lapse of time in creating and 
destroying rights. The vestive or dives- 
tive fact under the law is the lapse of 
time limited by the said Act for the insti~ 
tution of the suit. The law of limitation 
may be of two kinds. It may operate 
positively and when it does so it creases 
rights in a person which he did not p-e 
viously possess. In this sense limitation 
or prescription is acquisitive. The law of 
limitation may also act negatively and its 
operation may only be extinctive of 
existing rights. Art, 65 of Limitation Act 
of 1963 acts positively. A person in ps% 
session of a property acquires rights by 


prescription, if he has been in such pos<— 


session adversely to the true owner. On 
the other hand Art. 64 operates negative- 
ly and it destroys right of a person with- 
out creating right in another person. It 
may be that the negative and positive as- 
pects of limitation may coincide; for in- 
stance, when a person acquires title by 
adverse possession, the title of the true 
owner is extinquished. However, in such 
cases negative aspect of the law of limi- 
tation comes into play as a consequence 
of its positive operation, 


15. If occupation by A of an immove- 
able property belonging to B is to ooe- 
rate as a  vestive fact, his possession 
must be adverse to that of B. There is 
a real distinction between adverse pos- 
session and possession simpliciter. Fos- 
session in order to be adverse must. be 
hostile to that of the true owner. [= it 
isto bea vestive fact the intent to possess 
in one’s own right must be there, adverse 
possession cannot operate in vacuo, Iam 
clearly of the opinion that the Art. 6g of 
the Limitation Act, 1963 applies not meres 
ly to the want of actual possession by 
the real owner, it comes ‘into play only 
when the person in actual occupation for 
the statutory period is in such occupation 
in denial of the title of the true owner. 
The fundamental principle of law is that 
there can. be no adverse possession with- 
out animus to prescribe. In other words, 
there can be no acquisitive prescription 
without the intent to acquire property of 
which another is the owner. See B. 
Budhram Rai v. SBenarsi Rai, AIR 1348 
All 31, Smt. Bibhabati Devi y. Ramendra 
Narayan Roy, AIR 1947 PC 19, Lachhimi 
Nath Pathak v. Bholanath Pathak, AIR 
1964 All 383 and State Bank of Travan- 
core v. Arvindan Kunju „Panicker, AIR 
1971 SC 996. ._ 
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16. The view which I have taken 
bove also finds support from the follow- 
ing dictum of Lord Denning Master of 


‘the Rolls in Wallis’s Cayton Bay Holiday 
` Camp Ltd, v, Shell-Mex, (1974) 3 WLR 


€87: 

“Possession by itself is not enough to 
give a title. It must be adverse posses- 
sion. The true owner must have dis- 
continued possession or have been dis- 
possessed and another -must have taken 
fet adversely to him. There must be some- 
thing in the nature of an ouster of the 
true owner by the wrongful possessor.” 
For the reasons herein above stated I am 
ef the view that mere service of notice 
by Dr, Rama Shanker, revoking the 
Neence of Dixit, without anything more 
did not create any cloud on the title of 
Dr. Rama Shanker. There was no secret 
process, which was set in motion by the 
said notice for the benefit of Dixit, who 
‘vas in physical occupation of the disput- 
ed portion of the property: 


17. The court of appeal below was im- 
oressed by the fact that on the service 
of the notice dated 26-12-1959 Dixit be- 
game a trespasser. Assuming that it was 
30, Dixit never claimed to be in posses- 


. sion of the disputed portion of the house 


in his own right. Salmond in his book 
Law of Torts XIV Edn. has observed as 
follows at page 281, 


“The word trespasser had an ugly 
sound, but it covers the wicked and in- 
nocent. The burglar and the arrogant 
demonstrator are trespassers, but so are 
all sorts of pos aaleahiar Qe innocent and 
respectable persons .......0000.” - 


As stated earlier Dixit was ands relat- 
ad to Dr. Rama Shanker. Dr. Rama 
Shanker allowed him to remain in pos- 
session of his house as a licensee. In 
1957 he felt annoyed with Dixit and fil- 
2d a suit for his dispossession, but ulti- 
mately compromised the matter and per- 
mitted Dixit to continue in occupation as a 
licensee, It is true that on 26-12-1959 he 
revoked the licence but did not take any 
step to dispossess Dixit. There is no evi- 
dence on record that after the service of 
‘the notice revoking the licence Dixit was 
in possession in his own right or against 
the wishes of Dr. Rama Shanker. From 
she relationship between Dr. Rama Shan- 
xer on the one hand and Dixit on the other 
and other surrounding circumstances the 
degitimate inference to be drawn is that 
Dixit’s possession was due to a generosity 
or bounty of Dr. Rama Shanker. It is 
precisely for this reason that Dixit never 


~ 
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claimed to be in possession of the por- 
tion of the house in dispute before the 
institution of the suit giving rise to this 
second appeal. The evidence on record 
is that Dixit was using the portion of the 
house and was not in its legal possession. 
In Wallis’s Cayton Bay Holiday Camp 
Ltd. supra, Lord Denning M. R, has ob- 
served as follows :- ` 


“The line between acts of user and acts 
of possession is too fine.for words. The 
reason behind the decisions, is because 
it does not lie in that other. person’s 
mouth to assert that he used the land of 
his own: wrong as a trespasser. Rather 
‘his -user is to be ascribed to the licence 
or permission of the true owner. By 
using the land, knowing that it does not 
belong to him, he impliedly assumes that 
the owner will permit it; and the owner, 
by not turning him off, impliedly gives 
permission. And it has ‘been held many 
times in this court that acts done under 
licence or permitted by the owner do not 
give a licensee a title under the Limita- 
tion Act, 1939. ‘They do not amount to 
adverse. possession.” 


18. From the circumstances in this 
case, which I have dealt above the for- 
bearance shown by Dr. Rama Shanker in 
allowing Dixit to continue in possession 
in spite of the notice dated 26-12-1959 no 
inference can be drawn that Dr. Rama 
Shanker intended to abandon his title to 
portion of the house, the rest of which 
was admittedly in his possession. 


19. It has been argued on behalf of 
Dixit that in his testimony before the 
trial court Dr. Rama Shanker did not 
take up any case that. Dixit was in per- 
missible possession of the disputed por- 
tion of the house. This contention, is 
wholly untenable. It has been consistent- 
ly stated by Dr. Rama Shanker that 
Dixit’s possession over the disputed por- 
tion of the house was with.his permis- 
sion, In my opinion the lower appellate 
court was clearly in error in reversing 
the decree passed by the trial. court. 

20. The result in that this appeal suc~ 
ceeds and is hereby allowed. The decree 
of the lower appellate court is set aside 
and the decree of the trial court is re- 
stored. The appellant shall be entitled 
to his costs of this appeal and also of the 
two courts below. The cross-objection is 


one dismissed with costs, 
Appeal allowed. 
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Pooran Chand Seth, Applicant v. Pra- 
bhat Kunwar, Respondent. 

Civil Revn. No. 1887 of 1978, D/- 
13-9-1978. ` 

Provincial Small Cause ‘Courts Act (8 
of 1887), Ss. 25, 15, Sch. HW Art. 4 Expln. 
(U.P.) — Interference on questions of fact 
— When open — Lease not only of 
cinema building but also of machinery 
and accessories necessary for running 
cinema business — Lease, if in respect 
of “building” as defined in Expln. to 
Art. 4 of Sch. H. 

High Court is ordinarily bound by the 
findings of fact reached by the court be- 
low in proceedings under S. 25 of the 
Small Cause Courts Act and it is not 
open to High Court tore-appraise the 
evidence to come to a different finding 
on questions of fact. But while exercis- 
ing jurisdiction under S. 25 it is permis- 
sible to. ascertain that there is no mis- 
carriage of justice, and that the decision ' 
of the court below is according to law. 
If the Judge, Small Cause Court, records 
findings on inadmissible evidence or it 
ignores material evidence and assumes 
jurisdiction by recording findings on 
jurisdictional facts it is open to the revi- 
sional court under 8S. 25 to set aside those 
findings. (Para 10) 

Where along with the cinema building 
P had let out machineries and other fit- 
tings thereon necessary for running the 
cinema business after obtaining licence 
for exhibiting cinema films in his name 
and necessary certificates for running 
cinema business and thereafter P handed 
over the possession of the cinema building 
to D on the date ‘of the inaugural show, 
under these facts and circumstances of 
the case the Additional District Judge’s - 
finding in suit by P against D for eviction 
and rent, that P had let out only building 
and not the running of cinema business 
were not in accordance with law. The lease 
in question was not in respect of a build- 
ing as defined in the Explanation to 
Art. 4 of Sch. I. Consequently, the 
Addl. Dist. Judge acting as Judge Small 
Cause Court, had no jurisdiction to take 
cognizance of P’s suit. (Paras 9, 11) 

Anno: AIR Manual (8rd Edn.), Prov. 
Sm. C. C. Act, S. 25, N. 11; Sch. IT, Art. 4, 
Noho ` 


*(Against judgment and order of B. N. 
Jain, Sm. C. C. Muzaffarnagar, D- 
24-10-1975.) 


JV/KV/E523/78/SSG 
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Cases Referred: Chronological Paras 
AIR 1975. SC 1758 ig TH 
AIR 1965 SC 716 5, 6, 11 


B. Dayal and Vishnu Sahai, for Appi- 
cant; K. C. Saksena, for Respondent. ` 


ORDER :— This is a defendants ap- 
plication under S. 25 of the Provincal 
Small Cause Courts Act, 1887, against 
the order of the Additional District Judge, 
Muzaffarnagar, exercising powers of the 
Judge, Small Causes Court, rejecting the 
defendant’s objection challenging, its 
jurisdiction. . 

2. The plaintiff-opposite party fled 9 
suit in the court of the Judge, Small 
Causes, Muzaffarnagar, for recovery of 
arrears of rent, and ejectment from the 
cinema building known as “Taj Talkies”, 
Muzaffarnagar, along with the electrical 
installations, refrigeration equipment, 
furniture, cooler engine and various otter 
fittings and. fixtures mentioned in ‘the 
schedule to the plaint. The plaint al- 
legations were that the plaintiff was 
owner of the cinema building which was 
constructed in the year 1971-72, and the 
same was let out to the defendant on 
rent at the rate of Rs. 4500/- per month, 
but subsequently the rent ‘was reduced 
to Rs. 4000/- per mensem. 


The ‘plaintiff pleaded that the defen- 


dant has been in possession of the cinena 
Since 7th July, 1972, but he.. failed. to 
pay rent for a period of more than three 
months, thereby he committed breach. of 

terms agreed between the parties. .The 
- plaintiff claimed decree for ejectment end 
also for recovery of.a sum of Rs. 290(0/~ 
as rent and damages and future damazes 
at the rate of Rs. 4000/~ with -interest at 
the rate of 12 per cent per. month with 
effect from 7-8-1974 till the date. of delv- 
ery of possession. In addition to pos- 
session of the cinema building the plein- 
tiff claimed possession of goods includ- 
ing furniture, electrical goods, cool=rs, 
fixture, equipment, machinery and scr2en 
as mentioned in the schedule to the 
plaint. 


‘3. The defendant contested the suit 
on a number of grounds. In his written 
statement, the defendant asserted that. he 
was a licensee, therefore the suit was not 
maintainable in the court of the Judge, 
Small Causes. In the alternative, the 
defendant further pleaded. that ever if 
he was-a tenant of the building, the suit 
in respect of the cinema business which 
was let out to him was not maintainable 
in the court of the Judge, Smell Causes, 
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aad lastly, the defendant challenged the 
jarisdiction ‘of. the Judge, Small -Causes 
Court to try. the suit on the ground that 
the valuation. of the suit was Rs. 81 ,000/-. 
The Court. below framed two issues (1) 
whether the defendant was lessee in the 
Eremises in suit and (2) whether the 
court had jurisdiction to try the suit. 
The Additional District Judge who was 
exercising the powers of the Judge, Small 
Causes Court, answered both the issues 
egainst the defendant. He held that 
relationship of landlord and tenant exist- 
ed between the parties as the defendant 
kas been paying rent to the plaintiff at 
the rate of Rs. 4000/- per morith treat- 
ing him ‘as landlord. 

He rejected defendant’s contention that 


- Ke was a licensee. The trial court fur- 


ther held that in view of S. 25 of the 
Bengal, Assam and Agra Civil Courts 
Act, as amended by U. P. Civil Laws 
Amendment Act, 1972, an Additional 
District Judge, while exercising powers 
cf the Judge, Small Causes Court, had 
anlimited jurisdiction to try suits for 
ejectment and arrears of rent. The trial 
court rejected defendant’s objection that 
#% had no jurisdiction to try the suit as 
the plaintiff had not let out building as 
defined under the said Explanation to 
Art. 4 of the Second Sch. to the Provin- - 
cial Small Cause Courts Act as along 
‘with the building, furniture, fixture and 
electrical installations and machinery was 
also let out to the defendant. There- 
upon the defendant preferred this revi- 
sion .challenging the order of the Addi- 
sional District Judge. 

4. Learned counsel for the defendant 
nas urged that the Additional District 


' Judge’s finding that the plaintiff had let 


aut only building and not the running 
zinema . business are not in accordance 
to law. He urged that along with the 
building the plaintiff had let out machi- 
neries and other fittings necessary for 
running cinema business. The defen- 
dant’s tenancy was not in respect of a 
building as defined under the Explana- 
tion to Article 4 of the Second Sch. to 
the Small Cause Courts Act, therefore 
the Judge, Small Causes Court had no 
jurisdiction to entertain the plaintiffs 
suit. In order to appreciate the conten- 
tion, it is necessary to refer to the pro- 
visions ‘of the Small Cause Courts Act, 
1887, (hereinafter referred to as the Act). 
S. 15 of the Act provides for the cogni- 
zance of the suits. Court of Small Causes 
had no jurisdiction to take cognizance 
of suits specified in the. second schedule 


60 All. [Prs. 4-6}. 


as those are excepted from the cogni- 
zance of the Court of Small Causes. Sch. 
II to the Act specified suits which are 
excepted from the cognizance of a Court 
of Small Causes. Art. 4 of the Schedule 
as amended by the U. P. Civil Laws 
Amendment Act 1972, (U..P. Act XXXVII 
of 1972) is in the following manner: 


“4. A suit for possession of immovable 
property or for recovery of interest on 
such property, but not including a suit 
by a lessor for the eviction of a lessee 
from a building after the determination 
of his lease and for the recovery from 
him of compensation for use and occupa- 
tion of that building after such deter- 
mination of the case. 


Explanation :— For the purpose of this 
article the expression ‘building’ means a 
residential or non-residential roofed 
structure and includes any land (includ- 
ing any garden) garages, and out-houses 
appurtenant to such building and also 
includes any fittings and fixtures fixed 
to the building for the more beneficial 
enjoyment thereof.” 


Under the aforesaid provision, a suit for 
possession of immovable property or 
for recovery of interest on such property 
is not cognizable by a Small Cause 
Court, but a suit by a lessor for the 
eviction of a lessee from a building and 
for recovery of arrears of rent and com- 
pensation for use and occupation of that 
. building on. determination of lease is 
cognizable by the Court of Small Causes. 
The expression ‘building’ as defined by 


the Explanation, means residential or - 


non-residential roofed structure includ- 
ing any land, garden, garage, outhouses 
appurtenant to such building. Any fit- 
ting and fixtures affixed to the building 
for the more beneficial enjoyment is also 
included within the expression ‘building’. 


If the suit- in question was for eviction 
of the defendant from the cinema build- 
ing and for recovery of arrears of rent, 
the Judge, Small Causes Court had juris- 
diction to try the same, but if the lease 
was in respect of cinema business the 
plaintifi’s suit would not be a suit for 
eviction from a ‘building’ as defined 
under the Explanation and the J udge 
Small Causes Court has no jurisdiction to 
proceed with the suit. The question that 
arises for determination is whether the 
plaintiff had let out the cinema building 
to the defendant with fittings and fixtures 
in the building for. the more beneficial 
enjoyment thereof. : In determining this 
question the terms of the lease, the domi- 
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nant intention of the parties entering 
into the agreement is necessary to be 
ascertained. Before I proceed to consider 
this question I would refer to the prin- 
ciples laid down by the Supreme Court 
bea have direct bearing on the ques- 
ion 


ð In Uttam Chand v. S. M. Lalwani 
(AIR 1965 SC 716) the Supreme Court 
interpreted S. 3 (a) (y) (3) of M. P. Ac- 
commodation Control Act, 1955, which 
defined accommodation as “Any building’: 
Or part of a building including garden, 
open land and outhouses appurtenant to 
such building or part of the building, any 
fittings fixed to such building or part of 
building for the more beneficial enjoy- 
ment thereof.” The question which arose 
for determination was whether the rent 
note executed between the parties in res- 
pect of Dall Mill Building with fixed 
machinery and accessories was a lease in 
respect of an accommodation as defined 
by S. 3 (a) (y) (8) of the said Act. 


The Supreme Court held that the fit 
tings in a building to which the section 
referred were obviously fittings made in 
the building to afford incidental ameni- 
ties for the person occupying the build- 
ing and the lease was not in respect of 
accommodation within the meaning of the 
said Act. It held that if the fixtures are 
not intended for the more beneficial en- 
joyment of the building, the lease can- 
not be held to be in respect of the accom- 
modation as defined by the Act. The 
Court stressed that while determining the 
question the test of dominant intention 
of the parties should be applied and the 
court must determine . character of the 
lease by asking itself as to what was the 
dominant intention of the parties in en= 
tering into the transaction. 


6. In Dwarka Prasad v. Dwarka Dass 
(AIR 1975 SC 1758), the Supreme Court 
held that a lease in respect of a building 
equipped with machineries and other 
fittings for exhibiting cinematograph 
films did not fall within the scope of defi- 
nition of ‘Accommodation’ as defined by 
S. 2 (a) of the U. P. Temporary Control 
of Rent and Eviction Act, 1947. ‘Accom- 
modation’-as defined by S. 2 (aa) at the 
relevant time meant ‘residential and non= 
residential accommodation in any build- 
ing or part of a building including gar- 
den, grounds and outhouses if any appurt« 
enant to such building or part of build= 
ing, any furniture supplied by the land- 
lord for use in such building or part of 
building, any fittings affixed - to ‘such 
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building or part of building for the more 
beneficial enjoyment thereof.” 


Applying the ratio of Uttam Chang S 
case, the Supreme Court considered tre 
dominant intention of the parties to deter- 
mine the character of the lease and after 
considering the terms of the lease it he-d 
that fixtures and machineries affixed =m 
the building which was let out for carryv- 
ing on cinema business were not neces- 
sary. for beneficial enjoyment of the 
building, instead the possession of the 
building was made over as integral part 
or incidental to.the making over of cinema 
apparatus and costly appliances. Krishna 
Iyer, J. speaking for the Court Si ca 
(at p. 1767): 


“Here the plain intendment is to èn- 
compass leases of buildings only (inclu- 
sive of what renders them more congenial) 
but not of businesses accommodated in 
puildings nor of premises let out with the 
predominant purpose of running a busi- 
ness. A lease of a lucrative theatre with 
expensive cinema equipment, which the 
latter pressed the lessee to go into the 
transaction, cannot reasonably be recu- 
ced into a mere tenancy of a building <o- 
gether with fittings which but make the 
user more comfortable.” 


The principles laid down by the Supreme 
Court in the above noted cases are fuily 
applicable to the instant case as the defi- 
nition of ‘building’ is the same as that 
of ‘accommodation’ as defined by U. P. 
Act III of 1947 and the Madhya Pradesh 
Act, 1955. 


7. The question then arises as to waat 
was the dominant intention of the parfies 
in the instant case when they entered 
into a transaction, whether only cinema 
building was leased out to the defendant 
along with the fittings and fixtures fo- a 
beneficial enjoyment of the building. 
Dominant intention of parties could 
easily be discerned from the material 
terms of the lease if executed between 
the parties. In the instant case, no for- 
mal lease containing terms and conditions 
of the transaction was executed. In the 
absence of any written document, dorin- 
ant intention of the parties can be ascer~ 
tained from the pleading of the parties, 
evidence produced by them and otmer 
circumstances available on the record. 
According to the plaint allegations, the 
plaintiff opposite party.had let out the 
cinema building to the defendant along 
with a number of machineries, fixtcres 
and accessories. necessary for carrying on 
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tke business of exhibiting cinematograph 
fihms in the building. 

In para 5 of the plaint, it was asserted 
that the plaintiff. obtained licence for 
exhibiting cinema films in his name and 
necessary certificates for running cinema 
business and thereafter he handed over 
possession of the cinema building to the 
defendant on 7-7-1972 when the first in- 
augural show took place. The plaintiff 
claimed relief for a decree for possession 
o? the cinema building and also for. pos- 
session of machineries and fittings and 
azcessories as detailed in the schedule to 
the plaint.: The schedule to the plaint 
contains list of goods, furnitures, electri- 
cal machinery and engines, these include 
72 chairs, cooling plant, screen, show 
cases, power and electrical cases, control 
rom, switch boards, projectors, fire ex- 
tnguishers, dosene, ceiling fans, engine 
fatrified, made in England, complete in 
Ell respects ete. 


8. Parties led oral and documentary 
evidence before the trial court which in- 
cicate dominant intention of the parties. 
Ix. A-2 is the power of attorney execut- 
ed by the plaintiff and his wife Smt. 
Manju Rani on 21-1-1972 authorising the 
defendant to act on their behalf and to 
make applications for renewal of the 
cinema licence and ‘to. do all acts which 
may be necessary and connected there- 
with. Recitals contained in the document 
show that the lease was initially for a 
period of ten years, with a stipulation for 
senewal for a period of another five 
years. Ex. A-3 is a letter signed by the 
Dlaintiff and his wife Smt. Manju Rani 
dated 26th June 1972, addressed to the 
istrict Magistrate informing him that 
-hey had completed all the required for- 
malities with regard to the issue of cinema 
-icence, with a request that the name of 
Pooran Chand Seth be also included in 
she licence as they had leased their right 
zo run the cinema, new Taj Talkies, to 
nim under an agreement dated 21-1-1972. 


Exts. 3 and 4 are letters dated 1-7-1972 
axchanged between the plaintiff and de- 
fendant. On a perusal of the contents of 
these letters it appears that under the 
terms of the lease the plaintiff had agreed 
that some of the machines necessary for 
carrying on cinema business were to be 
fixed by -the defendant while the plain- 
tiff had let out machineries and engines 
fixed for the purpose of running cinema 
to the defendant and the plaintiff - had 
agreed to bear the cost of maintenance’ of 
those machineries.: The -agreement fur- 
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ther stipulated that if the plaintiff failed 
to maintain generators and all other 
equipment the defendant was permitted 
. to maintain the same and charge the 
plaintiff for the costs thereof. Anup Singh 
(D. W. 1), defendants Mukhtar-e-Am, 
in his testimony before the trial 
court stated that the plaintiff had let out 
running cinema business to the defendant. 
He asserted that even though some of the 
fixtures and machineries for running the 
cinema business had been purchased by 
the defendant the plaintiff had agreed to 
pay for--the same. 

. The plaint allegations, relief claimed 
by -the plaintiff and the oral and docu- 
mentary evidence as discussed above 
clearly show that along with the cinema 
building the plaintiff had let out to the 
defendant machineries and equipments 
necessary for running the cinema busi- 
ness in the building. The screen, gene- 
rator, cooling plants, engine, 702 chairs 
and various other fittings as mentioned 
in the plaint could not be necessary for 
beneficial enjoyment of the building. 
jf the plaintiff had let out only cinema 
building to the defendant there was ‘no 
occasion for letting out the machineries 
and furniture as detailed in the plaint. 


The plaintiff handed over possession of | 


the cinema building to the defendant only 
after obtaining licence under the U. P. 
Cinematograph Act, 1965, for the purpose 
of exhibiting cinematograph films. This 
Was not necessary if the cinema building 


alone was intended to be let out to the 


defendant. 


9. The plaint allegations, evidence on 
record as well as the circumstances dis- 
cussed above leave no room for any 
doubt that the plaintiff had not only let 
out the cinema building but also machi- 
nery and accessories necessary for run- 
ning the cinema business in the building 
in question. The dominant intention of 
the parties when they entered into the 
transaction was to let out the cinema 
licence and the machineries and fixtures 
necessary to carry on the business of 
cinema in the building in-question. The 
primary object which the lease was in- 
tended to cover was the cinema business 
including the machineries and accessories 
necessary for the said purpose and the 
building in which the machineries and 
fixtures were located was incidental to the 
primary purpose. I, therefore, hold that 
the lease in question was not in respect 
of a building as defined in the Explana- 
tion to Art. 4 of the second schedule to 
the Small Cause Courts Act. Consequent- 
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ly, the Judge Small Cause Court, had no 
jurisdiction to take .. cognizance of the 
plaintiff’s suit. i 


- 10. Learned counsel for the plaintif- 
opposite party urged that the trial court’s 
finding that the lease in question was in 
respect of building was a finding of fact 
which: cannot be set aside by this Court 
while exercising jurisdiction under S. 25 
of the Small Cause Courts Act. It is cor- 
rect to say that this Court is ordinarily 
bound by the findings of fact reached by 
the court below in proceedings under 
S. 25 of the Small Cause Courts Act and 
it is not open to this court to re-appraise 
the evidence to come to a different finding 
on questions of fact. But while exercis- 
ing jurisdiction under S. 25 of the Act 
it is permissible to ascertain that there 
is no miscarriage of justice, and that the 
decision of the court below is according 
to law. If the Judge, Small Causes Court, 
records findings on inadmissible evidence 
or it ignores material evidence and as- 
sumes jurisdiction by recording findings 
on jurisdictional facts it is open to the 
revisional court under S. 25 of the Small 
Cause Courts Act to set aside those find- 
ings. 

11. In the instant case, the Additional 
District Judge assumed jurisdiction on 
the findings that since. the defendant had 
installed some of the machines necessary 
to run the cinema business, the plaintiff 
could not be held to have let out the 
machineries necessary to run the cinema 
business. He further held that the let- 
ting out of the fixtures and machineries 
was not the primary object and no run- 
ning business was let out to the defen- 
dant, this finding was recorded without 
considering the material evidence avail- 
able on the record, e.g. Exs. 3 and 4, 
which clearly show that the machineries 
had been let out to the defendant and 
those were to be maintained at the plain- 
tiff’s cost and the rent of Rs. 4,000/- in- 
cluded rent not only for the building but 
also for the machineries which had been 
let out to the defendant for the purpose 
of running of the cinema business. The 
learned Judge failed to consider that the 
plaintiff had obtained licence for running 
the cinema, and he had handed over the 
same to the defendant after obtaining 
permission from the District Magistrate 
for the purpose of running the cinema 
business. The Additional District Judge 
failed to apply the principles laid down 
by the Supreme Court in Uttam Chand 
and Dwarka Prasad’s cases. (AIR 1965 SCi 
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716 and AIR 1975 SC 1758) (supra) ia 
determining the, questions raised befor2 


him. The findings. recorded by: the triel 


Judge are not in accordance with law. 


12. In view of the above discussion 
the Judge, ‘Small Cause Court; had n> 
jurisdiction to take 
plaintifi’s suit. ‘The revision succeeds and 
is accordingly allowed and the order. cf 
the Judge, Small ‘Cause Court, 
24th March, 1975, is set. aside and the 
pianti suit is dismissed with costs. 


PEOR allowed: i 
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Nafis Ahmad, Applicant v. Abdul Rahim: 


and another, Respondents. 


Civil Revn. No. 992 of 1976, D/- 14-4 
1978. 


(A) Civil P. c. (5 of. 1908), S. 144. — Ax. 
plication for restoration of possessien. 
under — Limitation — Article 136 and. 


not Art, 128, Limitation Act would appky. 
(Limitation Act (36 of 1963), Arts. 158, 
136). AIR 1965 SC 1477, Foll. . (Paras 4,5) 

Anno: AIR Comm, (i) C. P. C. 
Edn.), S. 144, N. 33; (ii) “Limitation Act 
(5th Edn.), Art. 128, N. 2, Art. 136, N. =. 

(B) Limitation Act (36 of 1963}, Art. 128 


— Applicability _ Necessary pre-condi- 


tion. ` 


Article 128 contemplates only an ep 
plication by a person who may have been 


dispossessed in execution of the decree by 
auction sale as contemplated by O. 21, 
Civil P. C. (Para 4) 


Anno: AIR Gavi, Limitation, Act (Sth 
Edn.), Art. 128, Notes 2, 3. 


Cases - Referred: Chronological Pazas 


AIR 1965 SC 1477 : 1965 All LJ 525 5 


Shanti Swaroop Bhatnagar and D. S, 
Sinha, for Applicant; Sayeed Ahmad 
Khan and S. M. Chaturvedi, for Respen- 
dents. 


ORDER :— This is an application in 
révision under.S. 115 of the Civil P. C. 
on behalf of the decree-holder for settng 
aside the order of the Additional District 
Judge allowing the application of ihe 
judgment-debtor opposite party under 
S. 144 of the Civil P. C. and directing the 


*(Against judgment and order of J. S. 
Mishra, 5th Addl. Dist. end 5. Ja 
Allahabad, D/- 24-4-1976). 
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cognizance of ths. 


dated: 


(9th: 
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trial court to restore possession of the 
building as well as goods to the judg- 
ment-debtor. 

-2. Briefly, the facts giving. rise to this « 
revision‘. are. as : follows: Nafis Ahmad, 
decree-holder, fled a suit for recovery of 
arrears of rent and ejectment from pre- 
mises No.’ 123/76-A, Noorullah Road, 
Allahabad, against -Abdul Rahim,’ judg- 
ment-debtor, in the court of the‘ Judge,. 
Small Causes. The suit was' decreed ex 
parte against defendant... The decree- 
holder put the decree in execution and ob- 
tained possession of premises No. 123 
Noorullah Road, on 2-6-1975. While de- 
livering posséssion of the premises a 
number of goods and articles belonging to 
the judgment-debtor were placed in the 
supurdgi of Suresh Kumar. On an ap- 
plication . made by the judgment-debtar, 
the ex parte decree was set aside by the 
trial court under O. IX, R. 13 on 22- 9- 
1975. Abdul Rahim, made an application 
before the trial court on 7-11-1975 for re- 
stitution of his possession. 


3.- The trial court rejected the appli-. 
cation on the ground that.it was filed 
beyond the period of limitation of thirty 
days as prescribed under Art. 128 of the 
Limitation Act. ..Abdul Rahim thereupon 
filed revision which was allowed by the 
Additional District Judge. The lower re- 
visional court held that although the 
plaintiff’s suit was in respect of premises 
No. 122 Noorullah Road, but in execution 
proceedings . the judgment debtor was 
wrongly dispossessed from 123 Noorullah . 
Road. As regards the limitation, the 
learned Judge held that the judgment- 
debtor was dispossessed from ‘premises 


‘No. 123 due to mistake of the court and 


since no period of limitation was provid- 
ed for rectifying the wrong done by the 
process of the court or its agent, the de- 
fendant’s application for restitution could 
not be rejected. The learned Judge 
directed the trial court to restore posses- 
sion of the premises in dispute to the 


. Judgment-debtor and also to restore back 


immovable’ property which was -in the 
custody of the surpurdar.- The learned 
Judge further issued a direction to issue 
notice to the supurdar and also to decree- 
holder to show cause why they should not 
be prosecuted for: disobedience of the 
court’s order as they were not returning 
the goods. of the applicant-judgment-deb- 
tor, Aggrieved Nafis Ahmad decree-hol- 
der has approached this Court by means 
of this application in revision. 

4. Learned counsel for the applicant 
urged that the judgment-debtor opposite 
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party’s application for restitution was 
barred by time as it was filed beyond 
thirty days from the date of dispossession 
from the premises in suit. He placed re- 
liance on Art. 128 of the Limitation Act, 
Article 128 is in the following terms: 
“For possession of one Period of limi- Date of 
dispossessed of immov- tation — thirty possess 
able pr operty and dis. days. sion.” 
puting the right of the 
ecree-holder ; r pur- 
chaser at a sale in exe- 
cution of a deeree,- 


The above article prescribes period of 
limitation of thirty days in a case where 
application is made for possession by a 


person dispossessed of immoveable pro- 


perty raising a dispute relating to the 
right of the decree-holder or purchaser in 
execution of a decree. It contemplates an 
application by a person who may have 
been dispossessed in execution of; the de- 
cree by auction sale as contemplated by 
O. XXI of the Civil P. C. If a person is 
dispossessed from immoveable property 
and if on his objection the auction sale is 
set aside, he is entitled to possession under 
O. XXI. Article 128 on its face is ap- 
plicable to applications for obtaining pos- 
session under the aforesaid contingency. 
It does not apply to restitution proceed- 
ings under S. 144 of the Civil P. CG. 


5. Section 144 lays down that if a de=- 
cree or order is varied, reversed in any 
appeal or revision or other proceedings 
or set aside or modified in any suit in- 
stituted, the court which passed the 
order shall on an application of a party 
entitled to benefit by way of restitution 
or otherwise, cause such restitution to be 
made, so far as may be and place the par- 
ties in the position so far as may be which 
they would have occupied but for such 
decree or order and the court has jurisdic- 
tion to make any orders including the 
order for refund of cost, payment of inte- 
rest, damages, compensation etc.' There 
is no express entry in the schedule to the 
Limitation Act prescribing any period of 
limitation for an application under Sec- 
tion 144. In Mahijibhai Mohanbhai Barot 
. Vv. Patel Manibhai (AIR 1965 SC 1477), the 
question whether restitution proceedings 
under S, 144 are proceedings in execution 
of a decree was considered at length. 
Considering the nature of the proceedings 
under S. 144, Subha Rao J. spoke thus (at 
p. 1482): 

“To execute a decree is to carry into 
effect the terms of the-decree. and ‘to re- 
stitute’-is to restore to a party the benefit 


. which the other party has received under. 
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a decree subsequently held to be wrong, 
There is no dichotomy. between the ex- 
ecution and restitution though there can 


‘be an executable decree for restitution 


The learned Jode further observed (at 
Pp. 1484) :— 


“When a party who lost his property 
in execution of a decree seeks to recover 
the same by reasons of the appellate 
decree in his favour, he is not initiating 
any original proceeding but he is only 
concerned with the working out of the 
appellate decree in his favour. The ap- 
plication flows from the appellate decree 
and is filed to implement or enforce the 
same. He is entitled to the relief of 
restitution because the appellate decree 
enables him to obtain that relief either 
expressly or by necessary implication. 
He is recovering the fruits of the ap- 
pellate decree. Prima facie, therefore, 
having regard to the history of the séc- 
tion, there is no reason why such an ap- 
plication shall not be treated as one for 
the execution of the appellate decree.” 
The above observations of the Supreme 
Court leave no room for any doubt that 
when a party makes an application for 
restitution under S. 144 of the Code, he 
is executing a decree to carry into effect 
the terms of the decree passed by the 
court... In execution of an ex parte decree 
possession is handed over to the decree- 
holder and if the ex parte. decree is set 
aside it is open to the judgment-debtor to 
apply for the restitution as he is entitled 
to restoration of possession as benefit ac- 
cruing to him under the order setting 
aside the decree. Thus in substance an 
application for restoration amounts to ex- 
ecution of order of the court. Article 136 
provides period of limitation of 12 years 
for the execution of a decree (other than 
a decree granting a mandatory injunction) 
or order passed by a civil court. This 
article mentions not only execution of a 
decree but also execution of an order of 
a civil court. If restitution proceedings 
are taken under the order of a civil court, 
the . period -of limitation as prescribed 
under the aforesaid article would apply. 
In the instant case, the trial court had set 
aside the ex parte decree and under that 
order, the judgment-debtor was entitled 
to restitution. Therefore the period of 
limitation as prescribed under Art. 136 
would apply. The trial court committed 
a patent error in rejecting the restitution 
application on the assumption that Arti- 
cle 128 was applicabie to an application 
made under S. 144 of the Civil P. C. 
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I, therefore, hold that the restitution ap- 
plication was made within time and it 
could not be rejected on the ground of 
limitation. 


6. Learned counsel then urged that if 
the judgment-debtor was dispossessed 
from the premises 123 Noorullah Roed, 
he could not regain possession as in his 
application he had mentioned premises 
No. 122, I find no merit in the cantenticn, 
There is no dispute between the parties 
that the judgment-debtor was disposses< 
sed from same premises which was -et 
out to him by the decree-holder. If trat 
be so, any clerical error in mentioning 
the wrong number of the premises world 
not be a valid ground for rejecting the 
judgment debtor’s application. The jucg-~ 
ment debtor is entitled to regain posses- 
sion of the property from which he was 
dispossessed as well as the goods which 
were taken into custody and placed uncer 
the custody of Suresh Kumar supurdar. 


7. There appears to be no justification 
for the direction as given by the lower 
revisional court for the prosecution of 
the decree-holder and the  supurdar. 
Stage for taking action against them 
would arise only if they disobey the 
orders issued by the courts. I would 
therefore set aside the direction issued by 
the lower appellate court for the prosecu- 
tion of the decree-holder and the supur- 
dar. 
©- §& In the result the revision is allowed 
to the extent as indicated above but in 
other respects it fails. Parties shall bear 
their costs. 

Order accordingly, 
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M. N. SHUKLA, J. 
. Hari Singh ‘and another, Appellants v. 
Umrao Singh and another, Responden‘s. 

Second Appeal No. 2165 of 1971, D/- 
§-5-1978.* 

(A) Evidence Act (1 of 1872), S. 92, Fro- 
viso (2) — Oral evidence — One member 
of Hindu joint family executing agree- 
ment to sell — Oral evidence admissible 
to prove character of the execution. 


Where a member of Hindu joint family 
executed an agreement to sell joint rro- 


"(Against judgment and decree of Dist. di: 
Muzaffarnagar, D/- 21-5-1971). 
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perty, oral evidence is admissible to prove 
trae character of the execution ie. the 
member executed the document as karta 
a: the family, when the agreement itself 
i: silent on the point. AIR 1932 All 112, 
Eef. (Para 6) 

. Anno: AIR Manual (8rd Edn.), Evi. Act, 

= 92, N. 1-C. 

(B) Hindu Law — Alienation by Karta 
=- Validity. 


Where a joint family property yielding 
ro profit was agreed to be sold to pur- 
cnase land available at much cheaper 
rate and yielding more profit at another 
village, the intended alienation must be 
construed to be for the benefit of thg 
family and the agreement to sell was not 
invalid in law. AIR 1964 SC 1385, Ref. to. 
(Case law discussed). (Para 7) 

(C) Evidence Act (1 of 1872), S. 92, 
Froviso 2 — Agreement to sell silent on 
certain alleged stipulation — Oral evi- 
cence to add it — Admissibility. 

Where in an agreement to sell joint 
family property, signed by a member of 
the joint family there was no stipulation 
tnat the person signing the agreement 
would get the sale deed signed by his 
Erothers also, oral evidence to add this 
fact to terms of agreement is clearly 
Farred by S. 92. (Para 8) 

Anno: AIR Manual (3rd Edn.), Evi. Act, 


©. 92, N. 1-C. 

Cases Referred : Chronological Paras 
#IR, 1964 SC 1385 7 
AIR 1932’ All 112 6 
AIR 1928 All 403 : 26 All LJ 577 7 
AIR 1928 All 454: 26 All LJ 841 (FB) 7 
AIR 1925 All 333 : 23 All LJ 204 7 
AIR, 1923 All 298 (2): 21 All LJ 271 7 
AIR 1917 PC 33 i ~N 
AIR 1917 PC 61 7 
. 1856) 6 Moo Ind App 393 (PC) 7 


P. C. Gupta and Nadis Alykhan, for 
Appellants; R. N. Singh, N. P. Singh and 
~. S. Singhal, for Respondents. 


JUDGMENT :— This is a defendants’ 
xppeal arising out of a suit for specific 
serformance. The relief of specific per- 
Zormance was not granted by the 
~ourts below but the suit was decreed for 
“ecovery of Rs. 8,000/~ from the defen- 
dants Nos. 1 and 2 with pendente lite and 
future interest at the rate of Rs. 4/- per 
zent per annum. Out of the above 
amount a sum of Rs. 5,000/- was award- 
2d by way of damages for breach of con- 
cract and a sum of Rs. 3,000/- related to 
zhe refund of the earnest money. 


2. The short facts of the case are: that 
she house in dispute in respect of which 


an agreement for sale dated 3-4-1962 had 
been arrived at belonged to defendant 
No. t and the defendant No. 2 and his 
brothers. It is not disputed that a moiety 
share belonged to defendant No. 1 on 
the one hand and the remaining half be- 
longed on the other hand, to defendant 
No. 2 and his three brothers. The agree~ 
ment was to the effect that- defendants 
Nos. 1 and 2 would sell the said house to 
the plaintiff for Rs. 10,000/-- A sum of 
Rs. 3,000/- was paid as earnest money 
and the balance was agreed to be paid at 
the time of execution of the sale deed. It 
was stipulated that the sale deed would 
be executed within three months from the 
date of agreement. In Jan. 1963 exten< 
sion of time was granted at the request 
of defendants Nos. 1 and 2 and on their 
request a further sum of Rs. 2,600/- was 
advanced to them on 17-1-1963. It was 
alleged by the plaintiff that although he 
was ready and willing to perform his 
part of the agreement for the execution 
of the sale deed, yet the defendants post- 
poned it on one pretext or the other and 
in breach of the terms of the agreement 
they executed a sale deed in favour of des 
fendant No. 3, Ilam Chand for a sum of 
Rs. 15,000/- on 21-1-1963. , 

3. The defence of the defendants Nos. 
1 and 2 was that plaintiff knew full-well 
that defendant No. 2 had three brothers 
and a mother, all of whom were co- 
sharers of the said house and that the 
plaintiff had taken upon himself the res« 
ponsibility of persuading them also to 
agree to join the execution of the sale 
deed in “his favour. It was contended 
that the agreement was subject to the 
condition that the plaintiff would make 
those co-sharers agree to execute the sale 
deed in his favour which he had failed to 
do. It was further pleaded that the de- 
tendants formed a joint Hindu family 
along with the brothers of defendant 
No. 2 and that the agreement was not for 
the benefit of the family and was not 
capable of being enforced in a Court of 
law. 

4. The Courts below held that the de~ 
fendant No. 3 was a bona fide purchaser 
without notice and consequently the sale 
deed in his favour was not illegal. Hence, 
no decree was passed against him. A de- 
cree was, however, passed against defen- 
dants Nos. 1 and 2 (the present appel- 
lants) for recovery of Rs. 8,000/- with 


pendente lite and future interest at the. 


rate of Rs. 4/- per cent per annum. The 
decree was confirmed by the lower ap- 
peliate Court, 
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5. Three points were urged before me 
on behalf of the appellants. The first and 
the most formidable contention of the 
appellants was that the terms of the 
agreement dated 3-4-1962 (Ext. 26) were 
reduced to writing, that it nowhere re- 
cited that Dhara Singh, defendant No. 2 
was executing the agreement in his capa- 
city as a Karta of the joint Hindu family, 
nor did it stipulate that defendant No, 2 
took upon himself the responsibility of 
making his other brothers join in the ex- 
ecution of the sale deed -and consequently 
the Courts below were in error in spell- 
ing out a new case and permitting evi- 
dence to be led to the effect that either 
Dhara Singh had promised to execute a 
sale deed in his capacity as the Karta of 
the joint family or that he had under- 
taken to persuade his brothers also to 
join in execution of the sale deed. It was 
further argued that since these conditions 
were not included in the terms of the 
agreement, the plaintiff had no right to 
insist on their fulfilment and to refuse 
to have the sale deed executed in the 
event of the defendants’ inability to 
Satisfy those conditions. It was vehe~ 
mently urged that the agreement did not 
mention the capacity in which Dhara 
Singh, defendant No. 2, had executed the 
agreement to sell and oral evidence about 
it was barred, that S. 92 of the Indian 
Evidence Act did not permit any evidence 
to be led, to add to or vary the terms of 
an agreement reduced to writing, the 
Courts below acted illegally in permitting 
such evidence and in passing a decree for 
specific performance on the finding that 
the defendant had committed a _breach 
of contract. The decree for damages to 


' the extent of Rs. 5,000/- was also chal- 


lenged by the appellants on the same 
ground, namely, that since there was no 
breach committed by the defendants, they 
were not entitled to a decree for damages, 


6. As regards ‘the objection founded 


-on S. 92 of the Indian Evidence Act, it 


may first be noticed that the concurrent 
findings of the Courts below are that from 
the entire circumstances of the case ‘and 
the evidence adduced by the parties it 
had - been established. that defendant 
No. 2,. Dhara Singh had executed the 
agreement to sell in his capacity as the 
Karta of a joint Hindu family. The lower 
appellate Court has expressly observed 
in its Judgment :— 


“The agreement to sell was arrived at 
by defendant No. 2 in his capacity as the 
Karta of the joint family and the finding 
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recorded to that effect: by the learned Ad- 
‘ditional Civil Judge has not been chal- 
lenged before me in appeal.” ` 

Thus, it is not open to the appellant new 
to suggest that he had signed the agree- 
ment to sell in his individual capacity. 
Moreover, even the bar of S. 92 of Indian 


Evidence Act would not operate in the 


present case. Admittedly Dhara Singh, 
defendant No. 2 was a party to the agree- 
ment and the oral evidence was led »y 
the defendants -only to show that he had 
appended his signature in his capacity as 
the Karta of the joint family. It was 
held by a Division Bench of this Court in 
Raghunath Tewari v. Budhoo Ram 
Tewari, ATR 1932 All 112 that :— 


“Where a lease is ostensibly taken in 
the name of one member of a joint Hindu 
family, S. 92 does not prevent the other 
members of the family from showing that 
it was a lease taken by the entire jo.nt 
family, although the name of one only of 
its ;members was entered in the docu- 
ment.” 


Thus, the finding of the Court below 
that Dhara Singh executed the agreement 
to sell in his capacity as Karta was corract 
and oral evidence could be led for proving 
the character of the execution, as. the 
written agreement itself was silent. 


7. The second submission on behalf of 
the appellants was that the purpose ‘or 
which the agreement to sell had been ex- 
ecuted was not one for which the Ka-ta 
was competent to execute the agreement 
and thereby bind the other members‘ of 
‘the family. The argument was that a 
transaction could not be said to be for the 
benefit of the estate of coparceners un- 
less it was of a defensive character, cal- 
culated to protect the estate from some 
danger or destruction. The purpose “or 
which the alienation was made in the n- 
stant case has been disclosed in para. 4 of 
the plaint. It avers that the defendants 
Nos. 1 and 2 found their property in vil- 
lage Karoda yielding no profits and, there- 
fore, they had shifted to another villaze, 
namely, Kairana where they could ac- 
quire land at much cheaper rate and “or 
more profit. And that was the reason 
why they wanted to sell their house in 


dispute at village Karoda and they kad 


already sold their Bhumidhari land at 
Karoda. They had ‘also constructed thir 
house at Kairana and shifted to that place 
and as such the house at Karoda was not 
being used and yielded no. profits. In 
these circumstances it was the plainti¥’s 
case that the proposed bargain of sale of 
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the house was for the benefit of the 
family.. I am unable to accept the con- 
tention of the appellants that this aliena- 
tion would not have been for the benefit 
of the family. — 
= Formerly there was a conflict of opinion 
as to the meaning of the words ‘for the 
benefit of the estate’ which occurred in 
the judgment of the Judicial Committee in 
Hunooman Persaud v. Mst. Babooee’s case 
((1856) 6 Moo Ind App 393) (PC). One set 
of authorities laid down that a transaction 
could not be said to be for the benefit of 
the estate, unless it was of a defensive 
character, calculated to protect the estate 
from some threatened danger or de- 
struction. See, Shankar Sahai v. Baichu 
Ram (AIR 1925 All 333); Bhagwan Das 
v. Mahadeo Prasad (AIR 1923 All 298 (2)) 
and Inspector Singh v. Kharak Singh 
(AIR 1928 All 403). On the other hand, 
the other set of authorities expressed the 
view that for a transaction to be for the 
benefit of the estate, it was sufficient if it 
was such as a prudent person could have 
entered into with the knowledge that was 
available to him at the time of the trans- 
action. In Jagat Narain v. Mathura Das 
(AIR 1928 All 454) a Full Bench of Allaha- 
bad High Court interpreted the term 
‘benefit of the estate’ as used with refer- 
ence to transfers made by a Manager of 
a joint Hindu family. After examining a 
including 
that in Hunooman Persaud Pandey v. Mst. 
Babooee Mundraj, (1856) 6 Moo Ind App 
393 (PC); Sahu Ram Chandra v. Bhup 
Singh, ILR 89 All 437 : (AIR 1917 PC 61) 
and Palaniappa Chetty v. Devasikamony 
Pandara Sannadhi, 44 Ind App 147 : (AIR 
1917 PC 33), it-was held that the transac- 
tions justifiable on the principle of benefit 
to the estate were not limited to those 
which were of a defensive nature. : 
According to the Full Bench, if the 
transaction was such as a prudent owner © 
of property would, in the light of circum- 
stances which were within his knowledge 
at that time, have entered into, it would 


. be for the benefit of the estate, though the 


degree of prudence required from the 
Manager would be a little greater than 
that expected-of a sole owner of property. 
This controversy, however, now stands 
resolved by the decision of the Supreme 
Court in Balmukand v. Kamla Wati (AIR 
1964 SC 1385) where it was observed that 
“for a transaction to be regarded as of 
benefit to the family it need not be of a 
defensive character.” In each case the 
Court must be satisfied from the material 
before it that it was, in fact, such as con- 
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ferred or was reasonably expected to 
confer benefit on the family at the time 
it was entered into. In view of the plead- 
ings of the plaintiff to which I have 
. jalready adverted, it is apparent that the 
intended alienation in the instant case 
was for the benefit of the family and, 
therefore, the agreement to sell was not 
invalid in law. 


8. Notwithstanding: these findings, 
however, I find it difficult to affirm the 
decree of the Court below. and this brings 
me to a consideration of the third and the 
last contention of the appellant. It was 
argued that the finding of the lower 
Courts that it was understood between the 
parties that Dhara Singh, defendant No. 2 
would get the sale deed signed by his 
other brothers appeared to have been 
arrived at on a wrong principle of law. 
There is force in this submission. From 
the mere fact that Dhara Singh, defen~ 
dant No. 2 executed the agreement in hig 
capacity as Karta no obligation rested on 
him to compel the other brothers to join 
the execution of the sale deed. If the 
plaintif had been willing to have the 
sale deed executed by defendants Nos. 1 
and 2: alone and defendant No. 2 on his 
part had declined to execute the sale deed 
on the plea that his other brothers were 
not willing to join him, then in that case 
surely the appellants would have been 
guilty of breach of agreement. The lower 
appellate Court was in error in’ assuming 
on the basis of the oral evidence that de- 
fendant No. 2 had agreed to obtain the 
signatures of his other brothers also on 
the sale deed. There was no such stipu- 
lation at all in the agreement which was 
reduced to writing and oral evidence ta 
add this fact to the terms of the agree- 
ment was clearly barred by S. 92 of the 
Indian Evidence Act. Hence, the Courts 
below should have proceeded on the foot- 
ing that there was no such term in the 
agreement to sell as cast any obligation 


either on defendant No. 2 to persuade his . 
other brothers to join in the execution of. 


the sale deed or required the brothers 
themselves to participate in the execution 
of the sale deed. This is an error of law 
which has vitiated the judgment in ap- 
peal. On the other hand, there is un- 
equivocal evidence to the effect that the 


plaintiff himself was adamant and was. 


not willing to have the sale deed executed 
until the other brothers of defendant 
No. 2 also joined in the execution. . Plain-~ 
tiff Umrao Singh made a categorical state~ 


ment to that effect. He also deposed. that 
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Dhara Singh had informed him that all 
his brothers were major and that he had 
asked Dhara Singh that the time limit 
fixed by the agreement be further ex- 
tended but Dhara Singh in his turn as- 
sured him that he would execute the sale 
deed even if the time limit had expired. 
This anxiety on the part of Umrao Singh 
for extension of further time limit for ex- 
ecution oz the sale deed is proof positive 
of his desire that all his other brothers 
should also join in the execution of the 
sale deed. Apart from this, in the plaint 
also it has been specifically averred that 
defendant No. 2 had represented that all 
his brothers would execute the sale deed. 
From this it becomes abundantly clear 
that the correct factual position’ is repre- 
sented by Umrao Singh’s admission in his 
deposition that he was not willing-to have 
the sale deed executed by Dhara Singh 
alone and without the participation of his 
other brothers. This was plainly in viola~ 
tion of the agreement to sell which did 
not stipulate. any such condition and if 
the defendants failed to satisfy the desire 
of the plaintiff in this regard, they cannot 
be held to have committed breach of the 
agreement and the Courts below erred in 
passing a decree for damages and refund 
of the earnest money. In view of my 
finding that the plaintiff himself was res- 
ponsible for the breach of the agreement 
to sell, he was not entitled either to 
damages or refund of the earnest money 
and the Courts below acted illegally in 
passing such decrees. 

9. In the result, this appeal sueueeds: 
The decree of the Court below is set asida 
but in the peculiar circumstances of thé 
case, I direct the. parties to bear their 
own costs throughout. 

Appeal allowed, 
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Committee of Management, Shahampał 
Smarak Junior High School, Bijrol and 
another, Petitioners v, Dist. Inspector of 
Schools, Meerut and others, Respondenis, 


Civil Misc. Writ Petn. No. 1533 of 1978, 
D/~ 18-8-1978. 

Societies Registration Act e of 1860), 
S. 3-A (as inserted by U. P. Act 52 of 
1975) — Effect of — Society when he- 
comes unregistered society — (Constitu=: 
tion of India, Art. 226). i 
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Where the certificate of registration in 
respect of a Society was issued prior t) 
10-10-1975, (the date of the coming int? 
force of S. 3-A) the proviso to 8. 3-A (1) 
would make the certificate operative till 
10-10-1977 and in view of S. 3-A (5) the 
society would become an unregistered 
society only after 10-10-1978. {Para $) 

The High School (in question} was a3 
institution duly recognised under the U. P. 
Intermediate Education Act. It was run 
by a Society.’ The General Bocy of tke 
Society had elected Managing Committee 
and requested the District Inspector of 
Schools to recognise the new Committe2. 
Some persons claiming to be office 
bearers of the Committee oppcsed such 
recognition. The District Inspector of 
Schools took the view . that = since 
the Society had not got its certif- 
cate of registration renewed as contene- 
plated by Section 3-A of the Societi-s 
Registration Act, the election to the Com- 
mittee could not be held to be valid. Ey 
the impugned order, he refused to ræ- 
cognise any of the rival. contenders as 
members of the committee. 

Held, as the District Inspector 3f 
Schools passed the impugned order en 
the basis of S. 3-A, without ncticing its 
provisions, it was an error manifest on 
the face of the record and it could not 5e 
sustained. (Para 2) 

Anno: AIR Comm, Const. of India, (2nd 
Edn.), Art. 226, N. 166. 


V. K. Khanna, for Petitioners; S. S, 
Bhatnagar and K. N. Upadhya and Stand- 
ing Counsel, for Respondents. 


ORDER :— Shahampal Smarak Junior 
High School, Bijrol, district Meerut is an 
institution duly recognised under the 
U. P. Intermediate Education Act (herein- 
after referred to as the Act). It is- being 

~run in pursuance of a scheme of admm- 
istration approved under S. 16-A of the 
Act. The general body of the sociecy, 
which runs the. aforesaid institution, was 
said to have elected its managing commit- 
tee in a meeting held on 7th Aug. 1977. 
A letter was sent to the District Inspec-or 
of Schools informing him about the said 
election. A request was made that he 
may verify the signature of the nəw 
Manager. A further request was mede 
to the District Inspector of Schools to 2e- 
‘ecognise the new committee of manase- 
ment for purposes of dealing with -he 
affairs of the institution.. Before the Cis- 
trict Inspector of Schools a dispute was 
raised by some office bearers of the ld 
committee of management in regard to 
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the election said to have been held on 7th 
Aug. 1977. The District Inspector of 
Schools by his order dated 7th Sept. 1977, 
declined to decide the dispute raised be- 
fore him on the ground that the matter 
could appropriately be decided only either 
by a competent court or amicably by the 
contestants. He passed a further order 
that till this was done the old committee 
of management will continue to function. 
Against that order Civil Mise. Writ No. 
3965 of 1977 was instituted in this Court. 
It was allowed on 14th Dec. 1977. The 
order of the District Inspector of Schools 
dated 7th Sept. 1977 was quashed and he 
was directed to pass fresh orders after 
hearing the parties and making an en- 
quiry in the matter on an administrative 
level to satisfy himself as to who, accord- 
ing to him, are the validly elected office 
bearers of the committee of management, 
When the matter went back to the Dis- 
trict Inspector of schools three sets of 
persons claimed to have been elected as 


office bearers of the committee of 
management. The District Inspector of 


Schools, however, in place of deciding as 
to who were the validly elected office 
bearers of the committee of management 
took the view that since the society which 
was running the institution had not got 
its certificate of registration renewed as 
contemplated by S. 3-A of the Societies 
Registration Act, as inserted by the State 
of U. P. by Act, No. 52 of 1975, the elec« 
tions of the Committee of management 
said to have taken place could not be held 
to be valid. Accordingly, he declined to 
recognise any of the three rival conten- 
der’s as members of the committee of 
management. This order of the District 
Inspector of Schools is dated 4th Feb., 
1978 and is sought to be quashed in the 


present writ petition. 


2. Having heard counsel for the par= 
ties we are of the opinion that the im- 
pugned order of the District Inspector of 
Schools cannot be sustained. It is not 
disputed and indeed is apparent from the 
impugned order itself that the said order 
has been passed only on the ground that 
since the society had failed to get its 
certificate of registration renewed as con- 
templated by S. 3-A of the aforesaid Act 
the elections held to constitute the com- 
mittee of management were invalid. Sub- 
secs, (1) and (5) of S. 3-A are relevant for 
the disposal of the present writ petition. 
They are as follows :— 

“3-A. Renewal of certificate of registra« 
tion :— (1) Subject to the provisions of 
sub-sec. (2), a certificate of registration 


70 All. {Prs. 2-3} 


issued under S. 3 shall remain in force 
for a period of two years from the date 
of issue: 


Provided that a certificate eusa before 
the commencement of the Societies Re- 
gistration (Uttar Pradesh Amendment) 
Act, 1974 (hereinafter in this section re- 
ferred to as the said Act), shall remain in 
force for period of two years from the 
date of such commencement, 

(2) to (4) a... eee sai 

{5 A society which fails to get its 
certificate of registration renewed in ac- 
cordance with this section within one 
year from the expiration of the period for 
which the certificate was operative shall 
become an unregistered society : 

Provided that the Registrar may, for 
sufficient cause, allow an application for 
renewal more than one year after the 
expiration of the period for which the 
certificate was operative on payment of a 
fee of fifty rupees. 


(O) sirra n 
U. P. Act No. 52 of 1975 by which §. 3-A 
aforesaid was inserted in the Societies 
Registration Act received the assent of 
President on 6th Oct. 1975 and was pub- 
lished in the official gazette on 10th Oct. 
1975. In view of CL (b) of S. 5 (1) of the 
U. P. General Clauses Act, this Act would 
accordingly be deemed to have come into 
force on 10th Oct. 1975. Since the certifi- 
cate of registration in respect of the 
society in question had been issued prior 
to the commencement of S. 3-A aforesaid 
the proviso to S. 3-A (1) would be ap- 
plicable to the instant case. In view of 
the aforesaid proviso the certificate issued 
before the commencement of U. P. Act 
No. 52 of 1975 was to remain in force for 
a period of two years from the date of 
such commencement. The certificate, 
consequently, was to remain in force till 
10th. Oct. 1977. The society, however, 
even after the expiration of the aforesaid 
period of two years did not become an 
unregistered society in view of sub-sec- 
tion (5) of S. 3-A which contemplates that 
a society shall become an unregistered 
society only if it fails to get its certificate 
of registration renewed in accordance 
with S. 3-A within one year from the ex- 
piration of the period for which a certi- 
ficate was operative. The proviso to sub- 
sec. (1) of S. 3-A made the certificate of 
registration in respect of the society in 
question operative till 10th of Oct. 1977. 
In view of sub-sec. (5) of S. 3-A the society 
could become an unregistered society 
only after 10th of Oct. 1978. That pariod 
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has not so far expired. Even though the 
District Inspector of Schools has. speci- 
fically referred to in his order S. 3-A of 
the aforesaid Act and has passed the said 
order on its basis, he completely failed to 
notice the provisions referred to above of 
the said S. 3-A. The error committed by 
him is thus one of law which is manifest 
on the face of the record. The impugned 
order, therefore, cannot be sustained. 


3 In the result the writ petition suc- 
ceeds and is allowed. The impugned 
order passed by the District Inspector of 
Schools on 4th Feb 1978 is accordingly 
quashed and he is directed to pass fresh 
orders after hearing the parties and 
making an enquiry on administrative 
level to satisfy himself as to who accord- 
ing to him are the validly elected 
office bearers of the committee of 
management of the aforesaid institution. 
Counsel for the parties are agreed that 
their respective clients, who were 
Parties to the proceedings culminating 
in the impugned order dated 4th 
Feb. 1978 would appear before the Dis- 
trict Inspector of Schools to put for- 
ward their case on 4th Sept. 1978. Coun- 
sel for the parties are further agreed that 
tt will not be necessary for the District 
Inspector of Schools to issue any fresh 
notices to any of the parties concerned 
and if any of the parties fails to appear 
before him on 4th of Sept. 1978 he will 
be doing so at his own risk. The District 
Inspector of Schools will thereafter dis- 
pose of the matter as expeditiously as 
possible. In the circumstances of the 
case the parties will bear their own costs. 
A copy of this order may be supplied to 
the counsel for the parties within three 
days on payment of usual charges so that 
the same may be produced before the 
District Inspector of Schools on 4th Sept. 
1978. Till fresh orders are passed by 
the District Inspector of Schools he will, 
as already directed by this Court by its’ 
order dated 14-2-1978 not permit the res- 
pondent No. 2 to operate the account of 
the institution and will operate that ac- 
count singly. Subject to this order of the 
account being operated singly, the old 
committee of management, which was 
elected on 30th June, 1974, shall be allow- 
ed to continue, till fresh orders are pass- 
ed by him in pursuance of this order. 


Petition allowed. 
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Jag Narain and another, Appellants ¥, 
Ram Dularay and another, Respondents. 

Second Appeal No. 1540 of 1968, a 
3-1-1979.* 

(A) Evidence Act (1 of 1872), S. 61 — 
Document — Admissibility. 

A compromise entered into in a cr 
minal case against express provisions of 
law is void ab initio and is not admissible 
in evidence. ' (Para 3) 

Where the complainant and the accused 
entered into a compromise in respect of 
allegations in the complaint which mace 
out offences which were not compounc- 
able, the compromise was void ab initio 
and was not admissible in evidence. 

(Para 3) 

Anno: AIR Manual (3rd Edn. ), Evi. Act, 
S. 61, N. 1. 

(B) Evidence ‘Act (1 of 1872), S. 31 — 
Admissions made in compromise petiticn 
in a prior criminal case — Value of, 29 
estoppel. 

Where a compromise entered into a 
previous criminal case was not legal-y 
possible in that it was entered into in res- 
pect of allegations constituting offencəs 
' which were not compoundable and as no 
evidence was recorded in the case from 
which it could be ascertained that. the 
allegations were exaggerated, the con- 
tents of the compromise petition did not 
constitute an admission and did not op 
rate as estoppel as the petition was wholly 
illegal and inadmissible. AIR 1976 SC 83, 
Distinguished; AIR 1977 Him Pra 46, Ref. 

(Paras 11, 15) 

Anno: AIR Manual (3rd Edn.), Evi. PASE 

S. 31, N.-6. 


(C) Civil P. C. (5 of 1908), Ss. 100. and 
101 — Concurrent finding of fact — Inter- 
ference in second appeal. 

Where a concurrent finding of fact was 
recorded independent of a -consideration 
of the inadmissible document and with- 
out overlooking any material part of the 
evidence, that the plaintiff had not c- 
quired any easementary right or that his 
alleged easementary right had been last 
by non user for more than two years te- 
fore the filing of the suit for its enforce 
ment, the High Court would not be justi- 
fied in reversing the finding in second €p- 


*(Against decree and judgment of B. N. 
Srivastava, Civil J uäge, Jaunpur, Dj- 
9-2-1968). 


AW/AW/S99/79/SNV 


Jag Narain v. Ram Dvlaray (Goel J.) 


_ard AIR 1976 SC 2229, Ref. 
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peal. AIR 1961 SC 1720, AIR 1963 SC 302 
(Para 22) . 

Anno: AIR Comm., C. P. C. (9th Edn.), 
Ss. 100, 100-A and 101, N. 54. 

(D) Easements Act (3 of 1882), S. 15 — 
Easement to flow dirty water towards 
neighbour’s house or well — Ef can be ac- 
quired. | 

No right to flow dirty water towards 


‘the house and well of the neighbour which 


amounts to nuisance, can be acquired 
uder the Act. AIR 1967 All 43, Foll. 
(Para 23) 


Anno: AIR Manual (3rd Edn), Ease- 
ments Act, S. 15, N. 5. 
Cases Referred: Chronolegical Paras 
AIR 1977 Him Pra 46 15 
AIR 1976 SC 2229 19 
AIR, 1970 SC 833 12 
AIR 1967 All 43 : 1967 All LJ 107 23 
AIR 1963 SC 302: 1963 All LJ 67 18 
ATR 1961 SC 1720 l l 18 
ATR 1960 SC 100 | 9 
AIR 1946 Mad 80 12 


Vibhav Bhushan Upadhyaya, for Appel- 
lents; G. P. Bhargava and D. M. Tri- 
pathi, for Respondents. 


JUDGMENT :— In thîs appeal by the 
p-aintiffs only one point is involved and 
it is this whether the appellants have a 
right to flow dirty and rainy water of 
their house situate in No. 402 in village 
Godhna, Pargana Ghiswa, district Jaun- 
par towards the well of the respondents 
chose to plot No. 403 at the north-eastern 
corner of the house of. the respondents, 
The appellants filed suit for injunction on 
28-10-1965, 

2. On 28-8-1965, the respondent No. 1 
fed a complaint against the two appel- 
lants and two other persons under Sec- 
tions 277, 323 and 506 (later part) I. P. C, 
before the Nyaya Panchayat. On 30-10- 
1965 a compromise Ex. A-1 was filed by 
tae parties. According to the compro- 
mise the appellants agreed not to flow 
taeir water towards plot No, 403 and near 
tae well of Ram Dulare respondent. 


3. Both the Courts below found that 
tne plaintiffs-appellants have not acquir- 
ed an easementary right to flow rainy and 
Cirty water of their house towards plot 
Wo. 403 while recording this finding both 
the Courts below also attached importance 
to the compromise Ex. A-1. 

4. The learned counsel for the appel- 
lants assailed the concurrent findings of 
the Courts below mainly on the ground 
that the compromise was wholly bad in 
law and-the Courts below should not 
kave taken it into consideration while re= 
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cording a finding on the question of exist- 
@nce of easementary right. 

5. The learned counsel for the respon- 
dents urged that this Court could not dis- 
turb the concurrent finding of fact on the 
question of alleged easementary right and 
that the said finding was not necessarily 
arrived at on the basis of compromise 
Ex. A-1. In this connection the! learned 
counsel for the respondents also urged 
that there could be no easement in res- 
pect of a nuisance and that flowing of 
dirty water is nothing but a nuisance. 
Lastly, he contended that the compromise 
amounted to admission of the appellants 
and operated as an estoppel. 

6. We find that both the Courts below 
have missed an important legal position 
with regard to the compromise. The 
complaint was filed under Ss. 277, 323 and 
later part of S. 506, I. P. C. A perusal of 
the complaint Ex. A-2 clearly shows that 
tts allegations make out offences’ punish- 
able under the said three sections. 
Offences punishable under S. 277 and 
later part of S. 506, I. P. C, are not com- 
poundable by the parties, not even with 
the permission of the court. (vide S. 345 
of the Criminal P. C., 1898). 


7 In view of the above, the Nyaya 
Panchayat could not have accepted the 
compromise and could not have acted 
upon it. 


'8. There is statutory provision in Sec- 
tion 23 of the Indian Contract Act which 
lays down that an agreement/contract 
which is against the provisions of law or 
which is against public policy ic void. 
The position of the present compromise 
is similar in nature. No compromise 
could be entered into in the criminal case 
against the express provisions of the Code 

hich made offences under~S. 277 and 


later part of S. 506, I. P. Code, non-com- 


poundable. In this circumstance, the 
compromise was a document void ab ini- 
tio and, therefore, it was not admissible 
in evidence nor it could be acted upon 
by a Court. 

9. In this connection the contention of 
the respondent’s counsel that this com- 


promise amounted to an admission and | 


operated as an estoppel may be disposed 
of. According to the respondent’s coun- 
sel an admission is the best evidence 
which could be relied upon by the res- 
pondents as laid down in the -case of 
Narayan Bhagwantrao . 
AIR 1960 SC 100.. There is no dispute to 
this legal position because admissions, if 
not proved to be erroneous or with- 
drawn, operate as estoppel as provided in 
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S. 31 of the Indian Evidence Act. Word 
“admission” has a technical meaning in 
law. It has been defined in S, 17 of the 
Indian Evidence Act as a statement, oral 
or documentary, which suggests any in~ 
ference as to any fact in ssue or relevant 
fact. The compromise does not show that 
the appellants admitted that their water 
was not used to flow towards plot No. 403 
and the well of the respondents. On the 
other hand, the compromise shows that — 
in future the appellants could not flow 
water towards plot No. 403. Therefore, 
precisely speaking there is no admission 
of the appellants to show that there was 
no flow of the water of the plaintiffs’ 
house towards plot No, 403 and the well 
of the respondents. 


10. The appellants’ case was that the 
compromise was obtained from them 
under duress. The Courts below have 
not accepted this plea but the fact re- 
mains that the compromise was not legal- 
ly possible in the criminal case in ques~ 
tion as shown above. The compromise 
petition is void ab initio and as such it 
cannot be looked into. 


11. The position that easily follows is 
that the compromise petition does not 
constitute an admission and that it is not 
admissible in evidence. 

12. Sri G. P. Bhargava, learned « coun- 
sel for the respondents, in this connection, 
contended that even if the compromise 
was not admissible in evidence, it could 
be looked into for .a collateral purpose. 
He placed reliance on two cases: Satish 
Kumar v. Surinder Kumar, AIR 1870 SC 
833: and Kalianna Goundan v, Settia 
Goundan, AIR 1946 Mad 80. 

13. In the first case of Satish Kumar 
there took place an arbitration without 
intervention of the Court. Award was not 
made rule of the Court. It was not regis- 
tered. It was held that the award was 
not merely a waste paper and had some 
legal effect. Reason for the view is not 
far to seek because the award could be 
got registered later on and could be made 
rule of the Court. Therefore, the: princi- 
ple of this case is not applicable. 

14. In the second case, statements in 
a criminal case were recorded which in~ 
dicated that the offences were compound- 
able. Therefore, it was observed that 
the complainants often exaggerated their 
cases and such. mentioning of non-com- 
poundable offences in the complaint did 
not affect the compromise arrived at be- 
tween the parties. There is - no dispute 
to this -principle but in the instant case 
no evidence was recorded in the crimi- 
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nal case by the Nyaya Panchayat. The-s 
was just complaint by the respondent 
No. 1. As indicated above the allega- 
tions of the complaint did make out af- 
fences under Ss. 277 and later part of 
506, I. P. C. 

15. On the other side the learned coui- 
sel for the appellants referred to the case 
of M/s, Ambala Goods Carriers Pvt. Lid. 
v. Regional Transport Authority, A:R 
1977 Him Pra 46. In this case the peci- 
tioners, public carriers, challenged a con- 
dition in the permit issued by the Ee- 
gional Transport Authority to the effect 
that they would not pick up any gocds 
on the route between two stations of 
Himachal Pradesh, Two observations 
were made which are reproduced below 
‘(at p. 49) :— 


(i) The learned Advocate-General yehe 
mently contended that the impugned-con< 
dition is imposed as a result of bilateral 
agreement arrived at between the ‘two 
States, namely the State of Himachal 
Pradesh and State of Haryana and since 
the petitioners have been obtaining 
counter-signatures and the permits pursu- 
ant to the said agreement they are estapp- 
ed from challenging the impugned condi-~ 
tion. We do not find ourselves in agree- 
ment with this contention because there 
cannot be an estoppel against a statute, 
Even if the States of Himachal Pracesh 
and Haryana have entered into an agree- 
ment in so far the said agreement goes 
against the statute the same must be de= 
clared as having no legal effect. 

(ii) The learned Advocate~General then 
pointed out that the impugned condition 
has been imposed in the year 1973 and 
since then the petitioners have been >ly~ 
ing their carriers subject to this condition 
and hence they must be held to have ac- 
quiesced in that condition. Here also 
the answer to this agreement is the same 
as above because there cannot be acqui- 
escence to a position which is patently 
against the provisions of law. 

16. The above observations certainly 
go to show. that there can be no acqui- 
escence or estoppel against a statute. We 
have mentioned above that the compro- 
mise petition could not be competently 
filed before the Nyaya Panchayat in res- 
pect of offences under S. 277 and later 
part of S. 506, I. P. C. Therefore, the 
compromise petition -was wholly illegal 
and inadmissible in evidence. That be- 
ing the position, the compromise pet.tion 
- cannot operate as an estoppel as contend~ 
: s by the learned counsel for the resson- 

ents. i 
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17. The position that follows {fs that 
the two Courts below were not justified 
tn taking notice of the compromise peti- 
tion, 

18. The learned -counsel for the res- 
pondents then relied upon two cases to 
indicate the scope of the second appeal: 

(i) Sri Sinha Ramanuja Jeer v. Sri 
Ranga Ramanuja Jeer, AIR 1961 SC 1720. 
In this case, it was held that the High 
Court had no jurisdiction to entertain a 
second appeal on the ground of erroneous 
finding of fact however gross the error 
might be. E 

(ii) Ramchandra Ayyar v. Ramalingam 
Chettiar, AIR 1963 SC 302. In this case 
it was observed that in a second appeal, 
if the High Court was satisfied that the 
decision was contrary to law or some 
usage having the force of law or that the 
decision had failed to determine some 
material issue of law or usage having the 
force of law, or if there is substantial 
error or defect in the procedure provided 
by the Code, or by any other law. for the 
time being in force which may have pro- 
duced error or defect in the decision of 
the case upon the merits, it can interfere 
with the conclusions of the lower appel- 
late court. Precisely speaking they are 
laid down in S, 100 of old C. P. C. 


19. The principles laid down in the 
above cases are not disputed. The appel- 
lants’ counsel has, however, referred to 
the case of Damadilal v. Parashram, AIR 
1976 SC 2229. In this case the appellant 
brought suit for ejectment of his tenant 
on two grounds: (1) the tenant had not 
paid or tendered the whole of the arrears 
of rent within the period prescribed by 
M. P. (sic). Accommodation was bona 
fide required by him.: It was held that 
the lower appellate Court had overlooked 
a very material part of evidence bearing 
on the question and finding of fact was 
arrived at ignoring the important and re- 
levant evidence and as such the High 
Court was justified in setting aside its 
findings in second appeal. 

20. The view expressed in the above 
case is not opposed to the principles laid 
down. in the cases cited by the learned 
counsel for the respondents. 


21. The learned counsel for the res- 
pondents then urged that both the Courts 
below had recorded a finding of fact that 
the appellants had not acquired easement- 
ary right and that his alleged casement- 
ary right had been lost by non user for 
more than two years before the filing o 
the suit. : 
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22. We have carefully seen the judg- 
ments of both the Courts, There is sub- 
stance in the contention of the | respon 
dent’s counsel. Thus the matter is con- 
cluded by a finding of fact by both the 
Courts, These findings have been record- 


ed independent of a consideration of the 


compromise petition detailed above. The 
Courts below have not overlooked any 
material part of the evidence, nor they 
have ignored important and relevant evi-~ 
dence and as such this Court would not 
be justified in reversing the findings of 
‘the Courts below. 


23. The respondents’ counsel, lastly 
urged that no easement for committing 
nuisance could be acquired by prescrip- 
tion. He placed reliance on the case of 
Bankey Lal v. Kishan Lal, 1967 Ail LJ 
107 : 
held that a right to commit a nuisance 
could not be acquired by prescription, no 

matter- how often the act of nuisance was 


repeated. In this case, the plaintiff alleg- 


ed that he had acquired a prescriptive 


right to discharge the filthy water con-~. 


taining faecal matter etc., on the: defen- 
{Jants land. It was held that such’ a 
vight could not be acquired under ° ‘the 
Easements Act, In the instant case the 
respondents do not object to the rainy 
water but they certainly object to the 
flowing of the dirty water of the‘ appel- 
lant’s house. The appellant cannot be 
held to have acquired right of. easement 
o flow dirty water. Reason is obvious, 
Nuisance is not a legal and enforceable 
ct. On the other hand it is an act ac- 
tionable at law. Therefore, the Easements 
Act cannot recognise that right which 
amounts to a nuisance. 


24. Result of all that has been discuss- 


ed above is that this court cannot: inter- 
cere with the decrees passed by- the 
Courts below. The appeal is thus with- 
cut substance, a 


25. Appeal is. dismissed, In the cir- 
cumstances of the case no order for costs 
fa this Court is made. 


/. Appeal dismissed, 


Sarjoo v, Ayodhya Prasad 
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Smt. Sarjoo and others, Appellants v. 
Pandit Ayodhya Prasad and others, Res- 
pondents. 

First Appeal No. 65 of 1976, D/- 14-7- 
1978.* 


(A) Hindu Law — Religious endow= 
ment — Temple — Public or private -— 
Test to determine — Mere fact that public 
were allowed to worship and perform 
Shringar is not conclusive on the point. 

‘It is impossible to characterise any. 
single circumstance as conclusive of the 
fact as to whether the temple is private 
or public. The question when it arises 
must be answered on the totality of cir- 
cumstances and on an over-all considera- 
tion of the entire evidence in the case. 
If it is shown that the endowment was 
created in favour of an idol or temple, 
that would be incontestable proof of its 
public’ character. If, however, there is 
no such documentary or other evidence 
available the matter will have to be 
decided on the strength of general infer- 
ences drawn from the material having a 
bearing on the question. {Para 5) 


The fact that there was no need of 
ever appointing a Pujari is more con- 
sistent with the endowment being pri- 
vate rather than. public. Yet another 
major test applied in this connection is 
the” acceptance and the division of the 
offerings made to the deity. 

(Paras 7, 8) 

The mere fact that the managers be~ 
long to different families does not mili- 
tate against the creation of a private 
endowment. It is possible for a few 
persons drawn from different families of 
pandas inter-related with each other, to 
get together and choose to make a pri- 
vate endowment. If they provide for 
the management and maintenance etc. of 
the temple by themselves and thereafter 
by their own descendants, it retains the 
character of a private endowment. 
(Para 9) 

So also the mere fact that the public 
were allowed to worship in the temple 
and also performed the Shringar is not 
conclusive on the point whether the tem~« 
ple was a public endowment. Such’ user 
is only one of the many other. salient 


* (Against judgment and decree of Ra- 
jendra:Prasad Jain, Dist. J. Jhansi, D/- 
. 11-1-1975.) 
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factors which have fo be taken into az- 
count in determining whether the en- 
dowment had been private or public. 


Worshippers are naturally welcome at a. 


temple because of the offerings they bring 
and the repute they give to the idol, 
they do not have to be turned away 2n 
pain. of forfeiture of the temple property 
as having become property belonging to 
a public trust. (Para 13) 

Where the evidence in the case’ dis- 
closed that the Pandas had treated the 
temple as a family property dividing the 
offerings among themselves by turas, 
they performed the pooja and festivals 
in the temple, they had made the ze- 
pairs and reconstruction from time to 
time, they :managed all its affairs, they 
defrayed the expenses of its maintenamce 
and paid for consumption of electric 
energy, they appropriated the offerings 
after spending them on the maintenance 
of the temple, and that they did not em- 
ploy any Pujari. 


Held that the femple was a private 
‘' endowment and the dedication to public 
was not to be readily inferred merely be- 
cause they were allowed to worship in 
the temple. AIR 1940 PC 7 Foll, AIR 
9957 SC 1383 Disting. (Para 16) 


(B) Religious Endowments Act (2C of 
1863), S. 14 — Suit for removal of mana- 
ger of temple — Misfeasance, breac of 
trust and negligence in performance of 
duties alleged — No land shown to bave 
been endowed for support of temple — 
S. 14 does not apply — Suit also held 
bad for want of sanction of Advocate- 
General.. (Civil P. C. (5 of 1908), S. 32 — 
Interpretation of Statutes). | 


The provisions of S. 14 of the Act are 
inapplicable to. temples for the support 
of which no endowment in land has 
been made. i (Para 19) 

‘Where a statute does not innovate, but 
comes in the wake of preceding legsla- 
tions, or where it has been arrived at 
after undergoing changes by way of 
amendments -or otherwise, it would be 
not only permissible but positively 1se- 
ful to examine the legislative history of 
the provision.... (Para: 18) 

The Religious Endowments Act 2C of 
1863 must be perceived in its proper his- 
torical perspective as a’ sequel to the 
two earlier Regulations.. An analysis of 
the provisions of the Act demonstrates 
that it is inseparably connected with 
these Regulations and. has come in the 
natural course of evolution of a machi- 
nery devised for the management of 
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religious endowments. The various pro- 
visions of the Act clearly show that they 
refer to the religious establishments to 
which the provisions of either Regula- 
tions 19 of 1810 of, the Bengal Code or 
Regulation 7 of 1817 of the Madras Code 
are applicable. (Para 19) 
_ The preamble which affords the. key- 
note to the Act clearly shows that it was 
intended to replace certain provisions of 
the two Regulations so as to relieve the 
Board and the local agents of the duty 
imposed under the said Regulations, The 
duties imposed by these Regulations on 
the Boards of Revenue were limited to 
such mosques, temples, colleges, and 
other religious establishments to which 
were endowed rents and produce of 
lands for their support and. which the 
Boards of Revenue managed and admini- 
stered under the above mentioned Regula- 
tions. S. 14 of the Act must, therefore, be 
held to refer to such mosques, temples and 
other religious establishments as would 
have come under the control and 
management of the Boards of Revenue 
in pursuance of the provisions of the 
two Regulations had these Regulations 
been still in force. It follows that where 
no lands have been granted for the sup- 
port of the temple, etc., S. 14 of the Act 
would not be attracted, (Para 19) 


Held that there being no endowment of 
land in respect of the temple the provi- 
sions of S. 14 of the Act were not ap- 
plicable to the facts of the case and the 
suit as framed was not maintainable. 
Held further that since the suit had been 
instituted without the consent in writing 
of the Advocate-General it was not main- 
tainable and was barred under S. 92 of 
the Civil P. C. AIR 1932 Oudh 152 (FB) 
and AIR 1952 All 358 Rel. on: AIR 1961 
All - 125 Disting. (Para 19) 


Anno: AIR Manual. (3rd Edn.), Religi- 
ous Endowments Act (1863), S. 14, N. 1; 
AIR Comm. C. P, C (1908) un Edn), 


S. 92, N. 23. 

Cases Referred: Chronological Paras 
AIR 1964 SC 743 18 
AIR 1963 SC 966 18 
AIR 1961 SC 954 pe ages 18 
ATR 1961 All 125 - 19 
AIR 1957 SC 133 | - 3, 14, 15 
AIR 1952 All 358 | 19 
AIR 1940 PC 7 13, 14, 16 
AIR 1932 Oudh 152 (FB) i ` 19 
ATR 1932 Pat 177:ILR 11 Pat 594 19 
(1884). ILR 17 Mad 95 19 


(1882) ILR 8 Cal 32 19 
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V. K. Tiwari, for Appellants; G. P. 
a A. N. Bhargava, for iii 
ents l 


JUDGMENT :— In this case ie six 
plaintiffs, who described themselves as 
religious minded men and worshippers of 
the idol Devi Annapurna Ji installed in 
the temple in dispute situate on the west- 
ern side of the tank known as ‘Paniwali 
Dharamshala’ in the city of Jhansi, insti- 
tuted a suit under S. 14 of the Religious 
Endowments Act, 1863 (hereinafter refer- 
red to as the Act) with the allegations 
that it was a very ancient temple in which 
they had made various improvements, that 
the defendants who claimed to be the 
Managers of the deity did not care to do 
Seva Poojah or clean the space in front 
of the temple, that it was a public temple 
and the plaintiffs had got it constructed 
- anew, that they had spent money on 
Utsavas, Bhog Parshad and other matters 
connected with the temple in suit, that 
the plaintiffs requested the defendants to 
enter all the offerings in the account 
books and spend the same on matters 
connected with Seva Poojah of the temple 
in question but they misappropriated the 
offerings and they also put obstacles to 
the worship of the deity by the public 
and performance of Utsavas.' Hence, 
they were alleged to be guilty of mis- 
feasance, breach of trust and negligence 
in the performance of their duties. In 
the circumstances an application under 
S. 18 of the Act was moved by the plain~ 
tiffs before the District Judge and it was 
allowed by him. On these allegations the 
reliefs claimed by the plaintiffs were 
(a) that the defendants be ordered to do 
proper Seva Poojah of the temple and 
also arrange for Utsavas as and when 
they: fell due, (b) that the defendants be 
ordered to keep proper accounts of. offer- 
ing or other income and to spend out of 
it on matters of Bhog Byari, Utsavas and 
other matters connected with the temple, 
(c) that the defendants be ordered to ren- 
Her accounts and in default (d) tne de- 
fendants be removed from the manage- 
ment. 


2. The defendants Nos. 1, 3 and 4 con- 
tested the suit on a number of grounds, 
alleging that the temple was not a public 
me and as such the plaintiffs were not 
entitled to file the suit, ‘that they had 
nothing to do with the management or 
Seva Poojah of the deity, that the temple 
was constructed by the Pandas who were 
the ancestors: of. the ‘defendants 350 years 
ago, who had regularly managed the 
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temple and thereafter the defendants who 
were their descendants had been properly 
managing it and doing Seva Poojah and 
management of the temple, and that it 
was a private temple and Pacca construc- 
tions had been made by the defendants 
therein with the help of the offerings. 


3. The trial court came to the conclue 
sion that it was a public temple, that the 
suit was maintainable as the provisions 
of the Act were applicable to the facts 
of the case, that the defendants were 
mismanaging the affairs of the temple and 
were guilty of breach of trust and negli- 
gence of duty. The suit was accordingly 
decreed and the defendants were ordered 
to do the proper Seva Poojah of the 
temple, to arrange and celebrate Utsava 
as and when they -fell due every year, 
and to keep proper accounts of the in- 
come and to spend at least 75 per cent 
of the income on Bhog Byari, Utsavas 
and other matters connected with the 
temple. It was also held that if they did 
not comply with any of the above direc~ 
tions they would be liable to be removed 
from the management of the temple in 
suit. 


4. The appellants have challenged the 
decree in this appeal and three conten- 
tions were raised before me on their (be« 
half). Firstly, it was argued that tha 
temple in dispute was a private temple, 
Secondly, it was submitted that its affairs 
were not being mismanaged by the defen= 
dants. Thirdly, it was contended that 
the provisions of the Act were not appli~ 
cable to the case and consequently tha 
suit was not maintainable. 


5. The foremost question, therefore, 
which arises for determination is as to 
whether the temple in suit was a public 
or private endowment. The plaintiffs 
came with specific allegations in tha 
plaint and the burden was entirely on 
them to establish that it was a public 
temple, that it was governed by the 
provisions of the Act and that the suit 
was maintainable. They had also to 
prove that it was being mismanaged by 
the defendants and the latter had com- 
mitted misfeasance or breach of trust or 
had neglected their duties. I have care- 
fully scanned the entire evidence in the 
case and in my opinion the plaintiffs’ 
evidence is highly discrepant and was 
not worthy of credence. I am also of the 
view that it is impossible to characterise 


. any single circumstance as conclusive of}. 


the fact as to whether the temple is pri- 
vate or public. The question -when itl- 
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arises must. be answered on the totality 
of circumstances and on an over-all con- 
sideration of the entire evidence in the 
case. . Several circumstances have - been 
upheld by Judges to be material for the 
purpose of deciding that question. The 
plaintiffs case would stand on a very 
solid foundation if it were possible te 
furnish any documentary evidence relat- 
ing to the dedication of the temple. If 
it is shown that the endowment was 
created in favour of an idol or temple, 


that would be incontestable proof of its. 


public character. In the present case, 
however, there is no such documentary 
or other evidence available. In fact, -t 
is not known as to when the temple wes 
actually founded. The only thing whick 
has come on record is that it is very old 
its origin being lost in antiquity. Thus 
the plaintiffs’ case suffers from a major 
handicap by their inability to prove the 
precise nature of the endowment arc 
therefore the matter: will have to he 
decided on the strength of general infe-- 
ences drawn from the material having a 
bearing on the question. 

6. The plaintiffs came with a definit= 
assertion that they had formed a smell 
committee which raised subscrigtion fran 
the public which was utilised for the pur- 
pose of maintaining and managing tna 
temple. It was also their case that thay 
maintained a register in which monay 
realised as subscription was regularly 
entered and receipts were issued to te 
donors. This would have been a very 
material consideration pointing to tre 
public nature of the temple but the evi 
ence adduced on those points is most ur- 
reliable. Ayodhea Prasad. (P. W. <=) 
admits that there is no registered Cox- 
mittee of the public of the Annapurra 
temple. He also admits that ft was tke 
defendants themselves who did the Seva 
Poojah of the deity but they did so with 
the consent of the public. This rider 
added by the witness appears to be -He 
product of his own fancy. The register 
for subscription was produced on behelf 
of the plaintiffs but it indicated a sozrty 
state of affairs. When subjected to crcs- 
examination the witness had to admit tat 
the said register. was not in chronological 
order, the pages were not numbered, tne 
total amount of subscription raised in Ine 
preceding year was not noted ther:n, 
that he was unable to say in whose hand 
the accounts noted: in this register were 
written. Baji Nath (P. W. 2) is ignorent 
of the duties discharged by she allezed 
Committee. Jai Dayal (P, W. 3) betrays 
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cobssal ignorance by stating that he did 
no- know as to who were the Secretary 
and the President of the Committee. 
Sh=o Kumar (P. W. 4) deposed that there 
were absolutely no written proceedings 
reEting to the formation of the Com- 
mi tee, of the election oi its office-bearers, 
thet the committee had no rules, that 
owy two or three meetings of the Com- 
mittee had been held, that no election of 
ofice-bearers had taken place since the 
year 1968, that there was no writing to - 
th= effect that any meetings of the Com- 
mttee had taken place, and that no 
ag=nda had been prepared. The same 
w-tness also conceded that the alleged 
register of accounts did not contain any 
index nor the number of pages, that the 
account noted was not in any sequence 
or order and that it included loose papers. 
F-om this evidence I have no hesitation 
ix coming to the conclusion that the 
plaintiffs’ claim of managing the affairs 
oi the temple and forming any Commit- 
tæ for the purpose is absolutely without 
fcundation. I also find it impossible to 
believe that the plaintiffs had cared to 
realise any subscription from the public 
fcr the support of the temple or that they 
had kept any such accounts. The register 
produced by them appears to be nothing 
ore than a medley af loose leaves hur- 
r-edly strung together. This is a very 
Ssrious dent in the case of the plaintiffs 
aid when these three witnesses have 
f=rjured themselves on these vital as- 
Fects of the case-I am put on my guard 
when I examine their testimony on other 
Foints as well. 


7. I have already adverted to the ad- 
nission of Ayodhia Prasad (P. W. 1) that 
tne defendants performed the Seva Poojah 
cf the temple. Another very important 
tact is the admission of Jai Dayal (P. W. 
=) to the effect that there is no Pujari 
in the temple at present nor had any 
>ujari been ever appointed in the temple. 
-=n a public temple one would normally 
expect a Pujari to perform the regular 
worship. The fact that there was no 
teed of ever appointing a Pujari is more 
zonsistent with the endowment being 
Drivate rather than public. 


8 Yet another major test applied in 
shis connection is the acceptance and the 
division of the offerings made to the 
deity. On this point again the evidence 
is overwhelmingly in the defendant’s 
favour. Ayodhia Prasad (P. W. 1) is 
Evidently distorting the facts when he 
states that the offerings (Chartaut) made 
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at the temple used to be handed over by 
him to Shanker defendant and then the 
latter shared it with the other three 
defendants. The witness added that 
Shanker defendant was .always found 
seated in the temple of Lord Shanker and 
therefore he used to deliver the offering 
to him. The witness pleaded ignorance 
of the fact as to whether the ancestors 
of the defendants used to appropriate the 
offerings made at the various temples 
situate at Paniwali Dharamshala. Sheo 
Kumar (P. W. 4) also admitted that for 


the last six- or seven years offerings of- 


the temple were being given to the defen- 
dants. He added that prior to this period 
there were no offerings made at all, 
though he was contradicted on this point 
by Ayodhia Prasad (P. W. 1): As against 
this Nathu Ram Sharma (D. W. 1) deposed 
that the offerings at the Annapurna 
. temple were consistently taken by the 
Pandas (defendants) and a part of the 
same was spent on the repairs and up- 
keep of the temple. The witness is in- 
dependent and unbiased and I find no 
reason to disbelieve him. `- In fact, on the 
whole the defendants’ evidence in the 
case is far more cogent and consistent 
than that of the plaintiffs. Nathu Ram 
Sharma (D. W. 1) gave full particulars 


of the Pandas who had managed the 


temple. He stated that the present 
Pandas were the defendants, namely, 
Smt. Sarjoo, Smt. Bhagawati, Smt. Kas- 
turi, and Shanker alias Sullu and prior to 
them their ancestors were Pandas who 
managed the temple. According to him 
Smt. Bhagwati was preceded by- her 
mother Smt. Mula who was the Panda, 
that she died about five or seven years 
ago, that Shanker alias Sullu defendant 
No. 4 was preceded by his father Pannu 
alias Panna Lal who had died fifteen or 
twenty years ago, that Smt. Kasturi de- 
fendant No. 3 was preceded by her father 
Chhota Panda who passed away twenty- 
five years ago, that Smt. Sarjoo defendant 
No. 1 was preceded by her mother-in-law 
Pandan Kaki. This impressive scroll of 
the heirarchy of Pandas. shows that the 
witness has full knowledge of the facts 
on which he has deposed and he is a 
competent witness on this point. 
Prasad (D. W.-2) fully: corroborated: Nathu 
Ram Sharma (D. W. 1), with regard to 
' fhe offerings. Murli Dhar (D. W. 3), 
who is a retired Draughtsman of the 
Municipal Board, also supported the other 
defence witnesses and deposed that the 
offerings were appropriated by the defen- 
dants who divided them among themselves 
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according to their fixed turns. Smf,. 
Kasturi (D. W. 4), one of. the defendants;; 
said that the temple was a private one, 
founded by her ancestors and that is 
why no account of the income or expendi= 
ture had ever’ been maintained, that the 
offerings were received by the defen- 
dants and divided among themselves ac- 
cording to their fixed turns. She added 
that sufficient offerings. received on the 
occasions of festivals- resulted in some 


savings otherwise ‘it was all spent on the 
temple.. 


The consistent appropriation by 
the defendants of the offerings made at 
the temple is in my opinion a very im- 
portant circumstance which’ shows that 
the dedication was for the benefit of the 
family and not the public. 


9. The. learned trial Judge seems to 
have been greatly influenced: by the ad- . 
mission made by Nathu Ram Sharma 
(D. W. 1) that the four defendants belong- 
ed to different families. In my. opinion 
it does not- militate against the creation 
of a private endowment. It is -possible 
for a few persons drawn from different 
families of. pandas inter-related with 
each other, as in the present case, to get 
together and choose to make a private 
endowment. If they provide for the 
management and maintenance etc. of the 
temple by themselves and thereafter by 
their own : descendants, it retains the 
character of a private endowment. 


10. One of the important factors to 
be taken into account is as to whether 
the founders of the temple ever held it 
out to be a public temple. If they did 
so, there would be a strong presumption 
of such dedication. The conduct of the 
founder and his descendants is very rele- 
vant. I'am unable to perceive any such 
conduct in the instant case which may 
fortify: the inference of the temple be- 
ing a public one. If the temple was 
founded by -a cluster of well-known 
Pandas and meant to be their temple 
alone and of their successors it cannot be 
said that strangers’ were associated with 
the management of the institution so as 
to make it a circumstance suggesting that 
the beneficiaries weré the public, ‘The 
entire conduct of the founders of the 
temple and their successors in the instant 


„case strongly bears out that it was a pri- 


vate endowment: There is no reliable 
evidence to suggest that repairs and addi= 
tions in the temple were made with pub- 
lic subscription. Ayodhya Prasad (P, W. 1) 
has unequivocally admitted that the 
temple. had been installed with electric 
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power about eight or ten years ago im 
the name of Sullu Panda, defendan: 
No. 4, who had been meeting the ex- 
penses of power consumption. The de- 
fence witnesses have consistently stated 
that the new constructions in the temple 
were made by the Pandas out of the in- 
come derived from the offerings. Muri 
Dhar (D. W. 3) categorically stated that 
the Chabutra in the temple had been 
constructed by the Pandas out of th2 
money received as  Charhaotri. A3 
against this the plaintiffs have led evid- 
ence that the said Chabutra was corm 
structed by the public. There is, how- 
ever, no documentary evidence on behalf 
of the plaintiffs to prove this. allegation 
and considering the unreliable nature cf 
the plaintiffs’ evidence I am not inclined 
to believe that the said Chabutra wes 
built with the aid of public funds. 


11. Even the festivals in the temple 
are performed by the ‘defendants. Nathu 
Ram Sharma (D. W. 1) stated that tre 
temple celebrated many festivals which 
were all arranged by the Pandas. Kashi 
Prasad (D. W. 2) corroborated him. Murti 
Dhar (D. W. 3) also deposed that at pre- 
sent the festivals in the temple were 
managed by the present Pandas while -n 
the past they used to be arranged by 
their ancestors. This is also, a circum- 
stance which suggests that it was not a 
public endowment. The defendants’ evi- 
dence was not properly considered by the 
court below. I find no reason to di- 
believe this evidence. 


12. The last circumstance, however, on 
which alone the trial court appears to 
have based its entire decision is that tie 
public was allowed to worship in me 
temple and also ‘perform the Shringar on 
the occasion of every Navratre in tne 
year. -Ayodhiya Prasad (P. W. 1) deposed 
to that effect and it was also admitted sy 
‘Kashi Prasad (D. W. 2) who stated that 
he had seen Ayodhia Prasad plaintiff Co- 
ing Shringar in the temple, although he 
added that the arrangement was made by 
the Pandas alone. He also admitted that 
the temple was used by the public zor 
worship. Similar admission about Shrn- 
gar was made by Murli Dhar (D. W. 3). 
Smt. Kasturi (D. W. 4) also admitted that 
she had seen Ayodhia Prasad dong 
Shringar of Annapurna Ji and the publie 
were allowed to worship in the temple. 
Thus, in short, the evidence shows that 
the public were allowed to worship in 
the temple and also perform the Shrin- 
gar. But is’ this fact conclusive on -he 
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point whether the temple was a public 
endowment? In my opinion it does not 
clinch the matter. It is only one of the 
relevant factors to be taken into account 
and so far as the instant case is concern- 
ed this circumstance is completely out- 
weighed by a host of other material cir- 
cumstances to which I have already ad- 
verted which show thai it was a private 
temple. 

13. It is true that ‘in Deoki Nandan 
v. Murlidhar (AIR 1957 SC 133) it was 
emphasised “that the true beneficiaries of 
a religious endowment are not the idols 
but the worshippers, and that the pur- 
pose of the endowment is the mainten- 
ance of that worship for the benefit of 
the worshippers.” ‘The cardinal point to 
be decided is whether it was the inten- 


' tion of the founder that specified indivi- 


duals are to have the right of worship at 
the shrine, or the general public or any 
specified portion thereof. In accordance 
with this. theory it has been held that 
when property is dedicated for the wor- 
ship of a family idol, it is a private and 


‘not a public endowment, as the persons 


who are entitled to worship at the shrine 
of the deity can only be. the members of 
the family, and that is an ascertained 
group of individuals. But where the 
beneficiaries are not members of a family 
or a specified individual, then the en- 
dowment can only be regarded as public, 
intended to benefit the general body of 
worshippers.” Learned counsel for the 
respondents strongly relied on these 
observations and submitted that the evid- 
ence with regard to the user of the 
temple by the public in the present case 
left no room for doubt that the intention 
of the founders was that the temple 
Should be a public endowment. I am, 
however, of the opinion that a careful. 
study of Deéoki Nandan’s case (supra) 
would reveal that such user is only one 
of the many other salient factors which 
have to be taken into account in deter- 
mining whether the endowment had been 
private or public. It-cannot also be too 
strongly emphasised that in the case of 
a private temple also it is often very 
difficult ‘to deter religiously enthusiastic 
people from either worshipping in the 
temple or participating in the periodical 
Shringar held during the course of the 
year. It is too much to expect the found- 


-er or the Manager even of a private 


temple to launch a crusade against people 
overflowing with religious fervour and 
preclude them from worshipping in the 
temple. -That is a heresy which can be 
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scarcely expected in Hindus who are by 
and large constitutionally reverent and 
prone to worship. To prevent’ any per- 
son from having his worship at the idol 
‘would be a highly irreligious act which 
the conscience of an average Hindu 
would not permit him to perpetrate, be- 
cause he looks upon the worship of God, 
whether by himself or by others, as a 
holy and meritorious act which should 
suffer no inhibition. The Privy Council 
perceived this important truth in Babu 
Bhagwan Din v. Gir Har Saroop, AIR 
1940 PC 7 which is an authority for the 
proposition that ‘the mere fact that 
public is allowed to visit a temple or 
Thakur Dwara cannot necessarily indi- 
cate that the trust is public as opposed 
to private.” It is true that in Deoki 
Nandan’s case (supra) the Supreme Court 
noticed this Privy Council decision and 
distinguished it on the ground: that in 
Babu Bhagwan Din’s case the properties 
had been dedicated not in favour of the 
idol but in favour of one Daryao Gir 
who was maintaining the temple and to 
his heirs in perpetuity. Nevertheless it 
would be appreciated that the facts of 
the Supreme Court case are clearly 
distinguishable from those of the present 
Case. 


14. In the first place, in Deoki Nan- 
dan’s case (supra) it was laid down that 
in order to record a finding of public en- 
dowment it was -necessary that there 
should be evidence that the public wor- 
Shipped at the temple as a matter of 


right and such allegation must also be 


expressly made in the pleadings. In that 
case the plaintiff had expressly pleaded 
that the temple was dedicated for the 
worship of the general public. In the 
instant case, however, there was no such 
pleading by the plaintiffs. All that was 
stated in para 5 of the plaint was “that 
the plaintiffs are religious minded persons 
and have faith in all the Hindu deities 
and are the worshippers of Devi Anna- 
purna and are interested in the welfare 
of the temple. The said temple is a pub- 
lic tempie.” This is materially different 
from the averment that the temple was 
dedicated for the worship of the general 
public. Secondly, there is no allegation 
in the plaintiffs’ evidence either that 
Ayodhia Prasad or other persons wor- 
shipped in the temple as a matter of 


right. As the Privy Council underlined 


the fact, such user by the public can also 
be by the sufferance of the founder or 
the manager of the private temple, or 
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may be out of an irresistible deference for 
worship or an intrinsic love of worship. | 
It should not be stretched too far so as 
to infer the existence of a public endow- 
ment, particularly when it was categori- 
cally pleaded on behalf of the defendants 
in the present case that their ancestors 
built this temple three hundred ñfty 
years ago for the gratification of their 
own selves (cared: gam) that the 
defendants as the heirs and successors 
had been managing the temple and there 
had never been any intervention by an 
outsider in any manner. 

15. Secondly it should not be over- 
looked that the Supreme Court decision 
in Deoki Nandan’s case (AIR 1957 SC 
133) (supra) turned mainly on the inter- 
pretation of the will. In the present case 
admittedly there was no formal dedica- 
tion. It is not even known as to when 
the temple in dispute was founded. It is 
only known that it- is very old. In Deoki 
Wandan’s case (supra) there was evidence 
on record regarding the intention of the 
testator and the scope of dedication in 
the shape of the will Exhibit A-1 in 
which the testator began by stating that 
he had no male issue. It was held that 
the word ‘family’ in its popular sense 
meant ‘children’ and when the testator 
recited that he had no children, it was an 
indication that the dedication was not for 
the benefit of the. family but for the pub- 
lic. Thirdly, Cl. (2) of the aforesaid will 
appointed a Committee of four persons to 
look after the management of the temple 
and its properties and of these two were 
not the relations of the testator and be- 
longed to a different caste. I have 
already discussed in detail the evidence 
in the present case which belies the 
claim of the existence of any Committee 
of management at the instance of the 
plaintiffs. On the other hand, as I have 
already pointed out, in the present case 
the defendants have proved by cogent 
evidence that the founder had envisaged 
a Committee comprised of Pandas which 
did not include any person of a different 
caste. This is a strong circumstance 
which shows that the intention was to 
create a private endowment. 


16. Thus, the general effect of the evi- 
dence in the instant case is that the Pan- 
das had treated the temple as a family 
property dividing the offerings among) 
themselves by turns, they performed the 
Poojah and festivals in the temple, they 
had made the repairs and reconstruction 
from time to time, they managed all its 
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laffairs, they defrayed the expenses of -4s 
[maintenance and paid for consumption cf 
lelectric energy, they appropriated t+ 
offerings after spending them on ta? 
maintenance of the temple, and they cil 
not- employ any Pujari. In my opinion 
;all this evidence is more consistent with 
the temple being a private endowme2r.. 
The dedication to public is not to te 
readily inferred merely because they ere 
allowed to worship in the temple. As 16- 
marked by the Privy Council in Baw 
Bhagwan Din’s case (AIR 1949 PC %) 
(supra). 


“Worshippers are naturally welcome at 
a temple because of the offerings they 
bring and the repute they give to fe 


idol, they do not have to be turned awey - 


on pain of forfeiture of the temple pre- 
perty as having become property belore- 
ing to a public trust.” 

My conclusion, therefore, is that the 
temple in suit is a private temple and Azt 
XX of 1863 is applicable to public endovw- 
ments only. Private endowment eitker 
Debuttar or of any other kind is outs-de 
the scope of the Religious Endowmen.:s 
Act, 1863. The suit was consequently not 
maintainable. 


17. The second point canvassed on b2- 
half of the respondents was that the d2- 
fendants were grossly mismanaging ke 
affairs of the temple and were therefore 
liable to be removed in the event of their 
failure to comply with the directiens 
sought from the court. In my opinen 
the plaintiffs have failed to preve 
the alleged maladministration by adduz- 
ing any reliable evidence. It is significant 
that not only the defendants have assert- 
ed proper and regular discharge of treir 
duties with respect to the temple but -he 
plaintiffs’ evidence itself lends support to 
this assertion. Thus, Baij Nath (P. W. 2) 
stated that for the last eight or ten years 
the condition of the temple was better 
than what it has been earlier and tha- it 
had not further deteriorated. Ayodiia 
Prasad (P. W. 1) also admitted that th2re 
was absolutely no defect in the manaze- 
ment of the temple except that Poogah 
was not properly performed. The def==- 
dants have, of course, in their pleadiass 
completely denied the allegations of tne 
- plaintiffs and the plaintiffs’ evidence fals 
to establish that the defendants had ma:s- 
managed the affairs of the temple or trat 
they were guilty of breach of trust and 
negligence of duty. 


18. Lastly, there is another reason way 
the plaintiffs’ suit is not covered by tne 
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provisions of the Religious Endowments 
Act and it. must be held to be barred 
under S. 9) of the Civil P. C. It was 
vehemently urged on behalf of the ap- 
pellants that Act XX of 1863 was not ap- 
plicable to the present case and’ the plain- 
tiffs’ suit under S. 14 of the Act was not 
maintainable. Learned eounsel for the 
respondents submitted that since this plea 
had not been raised by the defendants in 
the court below it should not be allowed 
to be raised for the first time in appeal. 
There is no force in this objection. Apart 
from other circumstances it was definitely 
averred in the written statement that the 
suit was barred under S. 92 of the Civil 
P. C. and an issue also struck on that 
point. The trial court has noticed the 
argument made on behalf of the defen- 
dants that the temple in dispute was not 
covered by the provisions of the Act, and 
hence S. 92 of the Civil P. C. applied to 
the case and since the suit had been filed 
without obtaining the consent in writing 
of the Advocate General, Uttar Pradesh, 
the suit was not maintainable. It is, 
therefore, necessary to examine this argu- 
ment on merits. For this purpose a brief 
reference to the previous history of the 
Act and its Preamble would be essential. 
In Central Bank of India Ltd. v. P. S. 
Rajagopalan, AIR 1964 SC 743, before 
dealing with the question of construction 
of S. 33C of the Industrial Disputes Act, 
the Supreme Court considered it material 
to refer to the legislative history of the 
enactment. In S. T. Swamiar v. Commr. 
for Hindu Religious and Charitable En- 
dowments (AIR 1963 SC 966 at page 969), 
the Supreme Court held that in inter- 
preting an enactment, the court should 
refer not merely to the literal meaning 
of the words used, but also take into con- 
sideration the antecedent history of the 
legislation, its purpose, and the mischief 
it seeks to suppress. I am inclined to 
hold that where a statute does not in- 
novate, but comes in the wake of preced- 
ing legislations, or where it has been 
arrived at after undergoing changes by 
way of amendments or otherwise, it would 
be not only permissible but positively 
useful to examine the legislative history 
of the provision. The validity of this 
proposition is manifestly reinforced by an 
express reference in the Preamble of the 
present statute to the provisions of the 
law which had preceded it. In fact, the 
Preamble may sometimes be utilised to 


restrict the meaning of the general words 
‘used in the Act. As observed by the Su- 


preme Court in Burrakar Coal Co. ‘Ltd. v. 
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Union of India, AIR 1961 SC 954 (para 5), 
where a very general language is used in 
an enactment which, it is clear, must be 
intended to have a limited application, the 
Preamble may be used to indicate to what 
particular instances the enactment is in< 
tended to apply. These are the princi- 
ples which must be remembered in inter« 
preting the provisions of the Religious 
Endowments Act, 1863, 

1$. The Act must be perceived in its 
proper historical perspective as a sequel 
to the two earlier Regulations. An an- 
alysis of the provisions of the Act de 
monstrates that it is inseparably connect- 
ed with these Regulations and has come 
in the natural course of evolution of a 
machinery devised for the management of 
religious endowments. The various pro< 
visions of the Act clearly show that they 
refer to the religious establishments to 
which the provisions of either Regula< 
tion 19 of 1810 of the Bengal Code or Re- 
igulation 7 of 1817 of the Madras Code are 
Japplicable. Thus, for instance, S5. 3 ex- 
pressly provides that “in the case of every 
mosque, temple, or other religious estab- 
lishment to which the provisions of either 


of the Regulations specified in the Pree 


amble to this Act are applicable ... ... css- 


the State Government shall ... ... ... make 
special provision as hereinafter provided” 
(emphasis added). 
of the Act also relate back to the cases 
covered by S. 3. Likewise, S. 12 estab- 
lishes a clear link with the ‘provisions of 
the Regulations by providing that on the 
appointment of a committee as contem- 
` plated by S. 7, the Board of Revenue shall 
transfer to such committee all the landed 
or other property which at the time of 
the appointment was under the superin- 
tendence of the said Board, ete. The very 
object of the Religious Endowments Act, 
as stated in the heading is, “An Act to 
enable the Government to divest itself of 
the management of religious Endow- 
ments.” The Preamble is as follows :— 


"Whereas it is expedient to relieve the 
Boards of Revenue in the Pre- 
sidency of Fort William in Bengal and 
the Presidency of Fort Saint George, 
from the duties imposed on them by 
Regn. 19 of 1810 of the Bengal Code (for 
the due appropriation of the rents 
the produce of lands granted for the sup- 
port of mosques, Hindu temples, colleges 
and other purposes and Regn. 7 
of 1817 of the Madras Code for the due 
appropriation of rent and produce of 
lands granted for the support of mosques, 


sott >u ote 


eee qoo eee 


Sarjoo v. Ayodhya Prasad (Shukla J.) 


. the above mentioned Regulations. 


Sections 7, 8, 9 and 11 — 


and. 
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Hindu temples, colleges or other public 
purposes ... ... ...) so far. as those duties 
embrace the superintendence of lands 
granted for the support of mosques or 
Hindu temples and for other religious 
uses; the appropriation of endowments 
made for the maintenance of such religi- 
ous establishments ... ... ... and the ap- 
pointment of trustees or managers thereof 
acu ess eee Lt is enacted as follows ... ses ses 
(emphasis added)” 


Thus, the Preamble which affords the 
keynote to the Act clearly shows that it 
was intended to replace certain provisions 
of the two Regulations so as to relieve the 
Beard and the local agents of the duty im- 
posed under the said Regulations. The 
duties imposed by these Regulations on 
the Boards of Revenue were limited to 
such mosques, temples, colleges, and other 
religious establishments to which were 
endowed rents and produce of lands for 


their support and which the Boards of 


Revenue managed and administered under 
Sec- 
tion 14 must, therefore, be held to refer 
to such mosques, temples and other relis 
gious establishments as would have come 
under the control and management ofi 
the Boards of Revenue in pursuance of 
the provisions of the two Regulations had 
these Regulations been still in force. It 
follows that where no lands have been 
granted for the support of the temple, 
ete, S. 14 of the Act would not be at- 
tracted. That is why it was ruled by the 
Caleutta High Court in Jan Ali v. Ram 
Nath Mundul, (1882) ILR 8 Cal 32, that 
the Act would not apply to any mosque, 
but only to a mosque for the support of 
which endowments in land had been 
made by the Government or private in- 
dividuals. The same view was expressed 
by Collin, C. J. and Parker, J. in Muthu 
v. Gengathara, (1884) ILR 17 Mad 95 who 
observed that Act XX of 1863 was not ap- 
plicable to a temple unless it was admit- 
ted or proved that the endowment was 
one which would have fallen under the 
provisions of Regulation VII of 1817. A 
similar view was expressed by the Patna 
High Court in Ram Prasad Gupta v. Ram- 
kishun Prasad, (1932) ILR 11 Pat 594 1 
(AIR 1932 Pat 177). I may also respect- 
fully refer to the well considered Full 
Bench decision of the Oudh Chief Court 
in the case of Kedar Nath v. Pearey Lal, 
AIR 1932 Oudh 152 for the dictum that 
the provisions of S. 14 of the Act were 
inapplicable to temples for the support of 


*(Emphasis not found in this copy.) 
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which no endowments in land had been 
made. That decision had: been followed 
by a Division Bench of this Court in 
Fateh Chand v. Daulat, AIR 1952 All 28. 
In that case a suit had been brought for 
the recovery of a sum belonging to che 


temple and being in deposit with the {e~ 
fendant and made a charge on the pro- 


perty of the defendant. It was held that 
the suit would not be covered by S. 14 of 
the Act as the Bengal Regulation 19 of 
1810 would not apply to such a case, there 
being no land granted for the support of 
the temple. It was observed that the 
charge was not an endowed property 20r 
land within the meaning of the Regula- 
tion. Learned counsel for the respon- 
dents however, relied on another Division 
Bench decision of this Court viz. Kam 
Narain v, Jai Narain, AIR 1961 All 125. 
That case is distinguishable because the 
proposition laid down therein rested on 
the finding of fact recorded by the trial 
-~ court that the shops and the nohra and 
the other buildings along with the land 
upon which they stood had been endow- 
ed. In the instant case there is not an 
iota of evidence to indicate that there -was 
any endowments of land in respect of the 
temple nor has any such finding been re- 
corded. In fact, there was no documen- 
tary or oral evidence to show precisely as 
to when and by whom the temple in ‘iis- 
pute was founded. The evidence merely 
disclosed that it was a very old temple and 
its foundation was shrouded in the msty 
past. I am, therefore, of the orinion that 
the provisions of S. 14 of the Religious 
Endowments Act were not applicable to 
the facts of the present case and the suit 
as framed was not maintainable. If it ba 
assumed that S. 92 of the Civil P. C. ap- 
plied to the present case, then also since 
the suit had been instituted without the 
consent in writing of the Advocate~-Gene- 
ral it was not maintainable and -was 
barred under S. 92 of the Civil P.C, 


20. In the result this appeal is allowed 
with costs, the decree of the trial court is 
set aside and plaintiff's suit is dismissed. 


Appeal allowed. 
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‘AIR 1979 ALLAHABAD 83 
M. N. SHUKLA AND 
V. N. MISRA, JJ, 

Nand Kishore and others, Petitioners 
v. State Transport Appellate Tribunal 
and others, Respondents, 

Civil Misc. Writs Nos, 1666 and 2649 
of 1974, D/- 24-5-1978. 

(A) Motor Vehicles Act (4 of 1933), 


S. 68-F -— Application for temporary 
permit by State Transport Undertak- 
ing — After such application, no per- 


mit could be issued to private opera- 
tor, 1974 All LJ 69, Rel. on. (Para 6) 


Anno. AIR Comm M. V, Act, (ist 
Edn.) S. 68-F, N. 4 


(B) Motor Vehicles Act (4 of 1939), 
S. 64 (3) (added by Amending Act 56 
of 1969) — Non obstante clause in 
S. 64 (3) excludes only S. 64 (1) and 
(2) and not entire provisions of Am- 
ending Act. AYR 1974 Madh Pra 131, 
Dissented from. (Interpretation of Sta- 
tutes). 


The ambit of the non obstante 
clause in S. 64 (3) must remain con- 
fined to the provisions specified there- 
after viz. the words “anything con- 
tained in sub-sec, (i) or sub-sec, (2)” 
and should not be enlarged, The very 
wide language employed in S. 64 (3) 


“as if that Act had not been passed” 


is likely to’ cause misgiving and it 
could be mitigated completely if we 
comprehend the object of introducing 
those words, Under the unamended 
S. 64, an appeal would lie to the Pre- 
scribed Authority. If S, 64 (3) had ‘not 
been added, the Prescribed Authority 
would not possess jurisdiction to dis- 
pose of the appeals pending at the 
time of the commencement of the 
amending Act, because of the creation 
of a new authority viz. State Tran- 
sport Appellate Tribunal. In order to 
overcome this difficulty, the appeals 
areto be disposed of as if the Amend- 
ing Act had not been passed. 

(Paras 7, 8) 


When a provision is intended to re- 


medy some existing mischief, such 
construction must be preferred as 
would render the remedy effectual, 


for an Act must always be construed 
So as to suppress the mischief and ad- 
vance the remedy intended by the 
statute. (Para 8) 
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Any other interpretation would 
make the opening words of S. 64 (3) 
redundant. In construing the provisions 
of a statute, Courts should be slow to 
adopt a construction which tends to 
make any part of the statute a sur- 
plusage, (Para 9) 

Thus, keeping in mind the Scheme 
of the Act and the language of S. 64 
(3) it is apparent that the enacting 
provisions are only S, 64 (1) and (2) 
and not the concluding part of S. 64 
(3). The non obstante clause, therefore, 
excludes only S. 64 (1) and (2) and 
not the entire provisions of the 
Amending Act, AIR 1974 Madh Pra 
131 Dissented from. (Paras 7, 9,15) 

This construction of S. 64 (3) is in 
conformity with another important as- 
pect which relates to the - jurisdiction 
of the appellate authority whose duty 
is to take into account the law as 
amended during the pendency of.:the 
appeal. AIR 1941 FC 5; AIR 1959 SC 
577 and AIR 1974 SC 1876, Rel.: on, 

(Para 13) 

Anno: AIR Comm. M. V. Act (ist 

Edn.), S. 64, N. 16. 


Cases Referred: Chronological Paras 


(1978) Civil Misc. Writ No, 1285 of 
1976, D/- 4-5-1978 | 5 
AIR 1974 SC 1876 15 
1974 All LJ 69 5 
AIR’ 1974 Madh Pra 131 - 12 
ATR 1959 SC 577 l 14 
AIR 1954 SC 596 om i 
AIR 1952 SC 369 10 
AIR 1941 FC 5 13 
L. P. Naithani, . for , Petitioners; 
Standing Counsel, for Respondents. 
M. N. SHUKLA, J.:— These two 
connected Writ Petitions arise out of’ 


the order of the State Transport Ap- 
pellate Tribunal, U., P. Lucknow dated 
14th Sept. 1973, 


2. The material facts of the case 
are that applications for grant of per- 
mits were invited for three vacancies 
in the route known as Bulandshahr- 
_ Bhon-Bahadurnagar route. The Regional 
Transport Authority in its. meeting 
held on 12-3-1962 granted one, permit 
to the petitioner viz, Messrs Modern 


Transport Co-operative Society Ltd. 
. Bulandshahr (hereinafter referred: to 


as the society) and two to others, The 
applications of respondents Nos. 3 and 
4, namely, Nand Kishore and Munshi 
Lal Sharma respectively, who had 


made a joint application, was however, 
rejected. Against the grant of permit 
to the petitioner and to others (with 
whom we are not concerned in this 


- case) respondents 3 and 4 filed an ap- 


peal, which came up for hearing on 
22-8-1964 before the State Transport 
Appellate Tribunal, which cancelled 
the permit of the petitioner and grant- 
ed a permit to respondents 3,4 jointly 
on the said route. Against the said 
order of grant of permit the petitioner 
filed a writ petition in this Court, 
which was eventually allowed by 
Broome, J. on 16th Sept. 1969 and the 
order of the State Transport Appellate 
Tribunal was- quashed. Respondents 3 
and 4 preferred a` special appeal 
against the order of the learned single 
Judge. The special appeal Bench by its 
judgment dated 29-1-1972 refused to 
set aside the order of the learned 
single Judge in so far as it cancelled 
the order of the State Transport Ap- 
pellate Tribunal dated 22nd Aug, 1964, 
but it issued a direction that the ap- 
peal should be re-heard by the State 
Transport Appellate Tribunal. Before 
the appeal could be actually heard a 
scheme under S. 68-C of the Motor 
Vehicles Act (hereinafter referred to 
as the Act) was framed for the said 
route and the scheme is still pending 
disposal before’ the State Government. 
There is one very important fac? 
which must be mentioned at this stage, 
namely, that the State Transport Un= 
dertaking also applied for grant of 
temporary permit on these vacancies 
and the strength having been augmen~ 
ted in the meantime, the Regional 
Transport Authority granted four tem- 
porary permits to the State Transport? 
Undertaking under S, 68-F (1-A) of the 
Act on the said route. When the ap- 
peals -preferred by respondents 3 and 
4 came up for hearing before the 
State Transport - Appellate Tribunal it 
was. of the view that the appeals had 
become infructuous and so: it dismiss- 
ed the same, but it directed that one 
temporary permit under S, 68-F (1-C) 
could be issued in favour of respon= 
dent No: 4, Accordingly, one join? 
permit in favour of respondents 3 and 
4 was issued by the order of the Tri- 
bunal dated 14th Sept. 1973. It is this 
order which has been impugned in 
these writ petitions. The contention oł 
the petitioner, M/s Modern Transpor? - 
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Co-operative Society, Bulandshahr ir. 
Writ No, 1666 of 1974 is that no suck 
temporary permit could be granted by 
the Tribunal, whereas the contentior 
of the petitioner in Writ No, 2649 o2 
1974 is that not only was the Tribu- 
nal right in granting temporary per- 
mit to them but it erred in refusing 
to grant them .permanent permits a3 
prayed for by them. 

3. The decision in these writ peti- 
tions would largely turn on the effect 
of the provisions of the Motor Veh} 
cles (Amendment) Act, 1969 (Act. 56 
of 1969), which made material altere 
tions and additions in the Motor Vehi- 
cles Act. In the instant case we are 
particularly concerned with the 
amendments incorporated in Ss. &© 
and 68-F. While the latter provision 
deals with the issue of permits to tre 
State Transport Undertakings, the for- 
mer relates to the- right and forum ef 
appeals. It is mainly in these tuo 
matters that the amending Act impin- 
ges on the rights of the parties which 
are in controversy in the present cass 
One of the effects of the new provi- 


sions was a change in the forum of 
appeal, S. 64 ~ originally stood as 
follows :— — 


“64. Appeals — Any person— 

(a) aggrieved by the refusal of the 
State or a Regional Transport Authn- 
rity to grant a- permit, or by ary 
condition attached to a permit granted 
to AUD “OP casei icsics may, within the 
prescribed time and in the prescribed 
manner, appeal to the. prescribed ali- 
thority who shall give such persen 
and the original authority an opportu- 
nity of being heard.” 
After’ amendment 
follows :-— 

64, Appeals— (1) Any person— 

(a) aggrieved by the refusal of the 
State or Regional Transport Authorisy 
to grant a permit, or by any condition 
attached to a permit granted to him, 
OF) upuan adan 
may, within the prescribed time and 
in the prescribed manner, appeal to 
the State Transport Appellate Tribu 
nal constituted under = sub-sec, (2), 
who shall, after giving such person 
and the original authority an oppcr 
tunity of being heard, give a decision 
thereon which shall be final. 

(2) The State Government shall 
constitute for the State a State Tren- 


S. 64 reads as 
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sport Appellate Tribunal which shall 
consist of a whole-time judicial Offi- 
cer not below the rank of a District 
Judge : 

Provided that in relation to a Union 
territory the Tribunal may consist of 
the Administrator of that territory or 
any officer who has judicial experi- 


ence, 
(3) Notwithstanding anything con- 
tained in sub-sec. (1) or sub-sec, (2), 


every appeal pending at the commen- 
cement of the Motor Vehicles (Amend- 
ment) Act, 1969 (56 of 1969) shall þe 
proceeded with and disposed of as if 
that Act had not been passed.........” 
4. It would be evident from the 
provisions extracted above that in the 
matter of appeals the Act has intro- 
duced two important changes, Firstly, 
it has created a new tribunal known 
as the State Transport Appellate Tri- 
bunal which would consist of a whole 
time Judicial Officer not below the 
rank’ of the District’ Judge, Formerly, 
appeals lay to the “Prescribed Autho- 
rity,” prescribed by the U. P, Motor 
Vehicles Rules and the authority then 
prescribed was the Board of Revenue. 
As a consequence of the creation of 
this new body appeals now lay to this 
new appellate authority and not to 
the Prescribed Authority, as it for- 
merly stood under the unamended 
Act. This alteration had a direct bear- 
ing on the point which arises for de- 
termination in the present case and 
this would have a far reaching effect 
on a large number of similar cases. 


5. There is however, another im- 
portant change which has been effect- 
ed in S. 68-F of the Act. The section 
prior to the amendment made in 1969, 
ran as follows :— 


“68-F. Issue of permits 
Transport Undertakings— (1) Where, 
in’ pursuance of an approved scheme, 
any State Transport Undertaking ap- 
pliesin the manner specified in Chap- 
ter IV for a stage carriage permit or 
a public carrier’s permit or a contract 
carriage permit in respect of a notified . 
area or notified route, the Regional 
Transport Authority shall issue such 
permit to the State Transport Under- 
taking, notwithstanding anything to 
the contrary contained in Chap. IV. 

(2) For the purpose of giving effect 
to the approved scheme in respect of 


to State 
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a notified area or notified route, the 
Regional Transport Authority may, by 
order,- 

(a) refuse to entertain any applica- 
tion for the renewal of any other 
permit; 

. (b) cancel any existing permit; 

(c) modify the terms of any exist- 
ing permit so as to- 

(i) render the permit 
beyond a specified date; 

(ii) reduce the number of, vehicles 
authorised to be used under the 
permit; 

(iii) curtail the area of route cover- 
ed by the permit in so far as such 
permit relates to the notified area or 
notified route, 


(3) For the removal of doubts, it is 
hereby declared that no appeal shall 
lie against any action taken, or order 
passed, by the Regional Transport 
Authority under sub-sec, (1) or sub- 
sec, (2).” 

After amendment S. 68-F reads .— 

68-F, Issue of permit to State Trans- 
port Undertakings— (i) Where, in 
pursuance of an approved scheme, any 
State Transport Undertaking applies 
in such manner as may be prescribed 
by the State Government in this be- 
half for a stage carriage permit or a 
public’ carriers permit or a contract 
carriage permit in respect of a noti- 
fied area or notified route, the State 
Transport Authority in any case where 
the said area or route lies in more 
than one - region and the Regional 
‘Transport Authority in any other case 
shall issue such permit to the State 
Transport Undertaking, notwithstand- 
ing anything to the conteaty contain- 
ed in Chap. IV, 


(1-A) Where any 
published by a State 
dertaking under S. 68-C that Under- 
taking may apply for a temporary 
permit, in respect of any area or route 
or portion thereof specified in the 
said scheme for the period intervening 
between the date of publication of the 
scheme and the date of publication of 
` the approved or modified scheme, and 
where such application is made, the 
State Transport Authority, or the Re- 
gional Transport Authority, as the 
case may be, shall, if it is satisfied 
that it is necessary to increase, in the 
public interest, the number of vehi- 
eles operating in such area or route 


ineffective 


scheme has been 
Transport Un- 
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or portion thereof, issue the tempo- 
rary permit prayed for by the State 
Transport Undertaking, 

(1-B) A temporary permit issued in 
pursuance of the provisions of sub- 
sec, (1-A) shall be effective,— 

(i) if the scheme is published under 
sub-sec, (3) of S. 68-D, until the grant 
of the permit to the ` State Transport 
Undertaking under sub-sec. (1), or 


(ii) if the scheme is not published 
under sub-sec, (3) of S. 68-D, until 
the expiration of one week from the 
date on which the order under sub- 
sec, (2) of S5. 68-D is made, 

(1-C) If no application for a tem- 
porary permit is made under sub- 
sec. (1-A); the State Transport Autho- 
rity or the Regional Transport Autho- 
rity, as the case may be, may grant, 
subject to such conditions as it may 
think fit, temporary permit to any 
person in respect of the area or route 
or portion thereof specified in the 
scheme and the permit so granted 
shall cease to be effective on the issue 
of a permit to the State Transport 
Undertaking in respect of that area or 
route or portion thereof. 


(1-D) Save as otherwise provided in 
sub-sec, (1-A) or  sub-sec. (1-C), no 


permit shall. be granted or re 
newed during the period inter- 
vening between the date of pub- 


lication under S. 68-C of any scheme 
and the date of publication of the ap- 
proved or modified scheme, in favour 
of any person for any class of road 
transport service in relation to an area 
or route or portion thereof covered by 
such scheme: 


the period of 


Provided that where 
operation of a permit in relation to 
any area, route. or portion thereof 


specified in a scheme published under 
S. 68-C expires after such publication, 
such permit may be renewed for a 
limited period, but the permit so re- 
newed shall cease to be effective on 
the publication of the scheme under 
sub-sec, (3) of S. 68-D. 


So far as the question of grant of 
permit — temporary or permanent — 
is concerned, it would be governed en- 
tirely by the provisions of S.  68-F. 
The most notable changes which have 
been introduced in S. 68-F arethe ad- 
dition of sub-sees. . (1-A), (1-B), (1-C) and 
(1-D). I had occasion as a member of 
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another Bench to examine the provi 
sions of the amended S, 68-F and in 
the course. of the judgment in that 
case (Civil Misc, Writ No. 1285 cf 
1976, decided on 4-5-1978) the follow- 
ing observations were made:— 

"ess The gist of sub-sec, (1-A) 


that when the strength is increased byo 


the State Transport Authority or the 
Regional Transport Authority in the 
public interest of the number of veh» 
cles operating in an area or line com- 
ing within the purview of S. 68-C ci 
the Act and the State Transport Ur- 
dertaking applies for temporary per- 
mits the Transport Authority is bound 
to issue temporary permits prayed fcz 


by the State” Transport Authority. 
The provisions of sub-sec, (1-A) at 
S. 68-F of the Act are exhaustive 


with regard to a case where tempo- 
rary permits have been applied for ky 
the State Transport Authority, In suct. 
eventuality the temporary permits ce. 
be issued to no other applicants ther. 
the State Transport Undertaking, The 
scheme of the Legislature seems to be 
that this whole matter is considered 
in two distinct categories; 


1. The case where the 
sport Undertaking has 
temporary permit, 
' 2, The case where the State Tram- 
sport Undertaking has not applied fer 
the issue of any such temporary pe 
mit, 

Sub-see, (1-C) of S. 68-F of the Az 
relates to the second category whe-# 
no application for temporary permiè 
‘is made by the State Transport Un- 
dertaking) In such case it is open to 
the Transport Authority concerned 1) 
grant temporary permits to other a> 
plicants as well, The language of ths 
sub-section is, however, categorical 
and it, leaves. no room for doubt that 
temporary permits to other applicants 
can be granted only where no applica 
tion for temporary permits is made 7 
the State Transport Undertaking. There 
appears to be no intention to pernit 
any over-lapping between these two 
categories governed by two distinct 
provisions (1-A) and (1-C) respeccb 
vely, Ostensibly the two provisiocs 
taken together might not.appear to = 
mutually exclusive and may also ag~ 
pear sometimes to result in actual im 
justice and there might have bem 
cases in which great delay may te 


State Tram- 
applied for a 
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caused with the result that the pro- 
visions may be abused, Nevertheless 
the language of the statute is very 
clear and the two classes of cases are 
divided into two separate watertight 
compartments, In the view that we 
are taking and the construction that 
we are placing upon these provi- 
sions of law we are fortified by the 
Division Bench decision of this Court 
referred to above,.....ceseors 


To the same effect is the decision of 
another Division Bench in Sureshwar 
Prasad Khanna v, Regional Transport 
Authority, Bareilly (1974 All LJ 69) 
wherein it was ruled that after a sche- 
me had been published. under S. 68-C, 
a permit could be granted to a private 
operator only under  sub-seca (1-C), 
that under  sub-sec, (1-C) a permit 
could be. granted to a private operator 
if no application for a temporary per- 
mit was made by the State Transport 
Undertaking under sub-sec, (1-A) and 
that a temporary permit granted in 
such a situation ceased to be effective~ 
on the issue of a permit to the State 
Transport Undertaking, The law, 
therefore, seems to be well settled 
that it is open to the State Transport 
Authority to grant a temporary per- 
mit to a private applicant only where 
no such application for permit has 
been made by the State Transport Un- 


dertaking, The grant of a permanent 
permit appears to be completely 
prohibited, such prohibition is im- 


plicit in the section, So, it is only a 
temporary permit which can be issued 
under the provisions of S. 68-F, but 
the grant of such temporary permit to 
an applicant is also confined to the 
solitary case in which no application 


for a permit is made under sub- 
sec. (1-A) of S. 6&F by the State 
Transport Undertaking, Sub-sec, (1-A) 


of S, 68-F is unambiguous and it im- 
poses a prohibition on granting a per- 
mit to a private applicant during .the, 
period intervening between the date 
of publication and finalisation of a 
scheme under S. 68-C, It is a prohibi- 
tion which admits of only one excep- 
tion enumerated -in the section, namely, 
where the provisions of sub-sec, (1-C) 
are applicable, The combined effect of 
the provisions of sub-secs. (1-A), (1-C) 
and (1-D) is that it is only where no 


application for temporary permit is 
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made by the State Transport Under- 
taking that a temporary permit may 
be granted to private applicants, ; 


6. If the above rule of law is ap- 


plied to the facts of the present case 


it follows that no temporary permit 
could be issued to respondents 3 and 
4 and the petitioners contention in 
Writ No. 1666 of 1974 appears to be 
correct, The argument of the respon- 
dents in this writ . petition and the 
petitioners in the connected writ peti- 
tion, however, is that the real, question 
which arises for decision is whether 
at the appellate stage the appellate 
authority acted rightly in refusing to 
grant permanent permits to the peti- 
tioners in the connected writ petition 
and in granting temporary permit to 
the respondents 3 and 4 in the pre- 
sent petition, The respondent placed 
reliance mainly on the non obstante 
clause in S. 64 (3) of the Act, which 
we have already reproduced. Sri 
R. A. Sharma vehemently argued that 
-the words of sub-sec. (3) were cate- 
gorical and the mandate of that pro- 
vision was that every appeal pending 
at the commencement of the' amend- 
ing Act of 1969 “shall be proceeded 
with and disposed of as if that Act 
had not been passed.” It is not dis- 
puted that the appeals of respondents 


3 and 4 were pending at the time of 


the commencement of Act 56 of 1969. 
If the said Act did not apply to the 
' appeals pending at the commence- 
ment thereof, naturally sub-secs, (1-A), 
(1-C) and (1-D) etc. of the | present 
S, 68-F would be excluded and then 
there would be no bar to the issue of 
permits to other applicants, even 
though the State Transport Undertak- 
- ing may have applied for a permit. It 
is only when the amended provisions 
are attracted that the grant of tem- 
porary permit to other applicants is 
forbidden in .a case where the Cor- 
. poration has also applied for a permit. 


7 We have, therefore, to examine 
the question as to whether the words 
occurring in sub-sec. (3) of S.: 64 “as 
if that Act had not been passed” have 


really the effect of excluding entirely . 


the provisions of the Amending Act, 
including sub-secs. (1-A), (1-C); (1-D), 
etc. of S. 68-F. It is quite plain that 
anon obstante clause restricts or con- 
trols the enacting provisions of a 
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statute, The latter yields place to the 
former, but it is a matter of some 
nicety to separate the non obstante 
elause from the enacting provisions. 
Though it is not safe to generalise, 
yet by and large it is found that the 
enacting provision is ‘that which is 
immediately preceded by the word 
‘notwithstanding’, In most of the 
statutes the two provisions are found 
standing .in juxtaposition and the rea- 
son is obvious. <A non-obstante 
clause, which is introduced for the 
purpose of making the provisions of 
a statute inapplicable, is expressed 
by the use of the key word ‘notwith- 


standing’, So, what is sought to be 
excluded must ordinarily follow 
‘notwithstanding’, That serves the. 
purpose of defining or circumscribing 
precisely the provisions which are 
negatived, The ambit of the word 
‘notwithstanding,’ or, in other words, of 


the non obstante clause must remain 
confined to the provisions specified 
thereafter and should not be enlarged. 
The construction of sub-sec. (3) of 
S. 64 follows the normal pattern of a 
non obstante clause. The word ‘not- 
withstanding’ is followed by the words 
“anything contained in sub-sec. (1) or 
sub-sec, (2)”; and the latter provisions 
alone will be controlled by ‘notwith- 
standing.’ Therefore, for construing 
the effect of the non obstante clause 
in sub-sec, (3) of Section 64 the enact- 
ing provisions are only sub-secs. (1) 
and (2) of Section 64 as amended by 
Act 56 of 1969 and not the whole Act 
56 of 1969. What do these provisions 
enact? Sub-sec. (2) . creates a forum 


‘viz. a State Transport Appellate Tri- 


bunal for disposing of 
sec. (1) provides that any person 
agerieved by any of the orders enu- 
merated therein may within the pre- 
scribed time appeal to such Tribunal. 

8. It is, however, the general words 
“shall be proceeded with and -disposed 
of as if that Act had not been passed” 
occurring in the concluding part of 
sub-sec. (3) of S. 64 which are likely 
to deceive the unwary reader. As we 
have already pointed out, they are not 
the enacting provisions mentioned in 
the sub-section, they are really an in- 
tegral part of the non obstante clause 
itself commencing with ‘notwithstand- 
ing’ Between ‘notwithstanding’ and 
the rest of the non - obstante clause 


appeals, Sub- 
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have been dovetailed the enacting pro- 
' visions of the statute. The misgivirg 


likely to be caused by the use of tte. 


very wide language employed in the 
sub-section “as if that Act had not 
been passed” etc, would be completety 
mitigated if we comprehend the ob- 
ject of introducing those words. They 
were employed for the purpose of ræ 
medying a specific evil, which woud 
be clear if we compare the language 
of the amended S. 64 with the words 
used in the section prior to its amend- 
ment by Act 56 of 1969. Earlier we 
have noted that the unamended S, 34 
provided that an appeal would lie to 
the Prescribed Authority, which was 
the Board of Revenue, which alone 
was under those provisions competent 
to hear and dispose of the appeal 
after giving the appellant “and tre 
original authority an opportunity of 
being heard.” It appears that the gene- 
ral phraseology used in the latter pert 
of sub-sec, (3) of S. 64 was intend:d 
to get over the difficulty which was 
caused by the amendment made in 
S. 64 by Act 56 of 1969. If sub-sec, :3) 
had not been added in its present 
form, the result would have been that 
the appeals already pending at tne 
time of the commencement of tne 
amending Act before the Board of Rz- 
venue would, in the first place, have 
become incompetent, and, second y, 
the Board would not possess the jur s- 
diction to dispose of those appeals for 
the simple reason that now the jurs- 
diction to entertain such appeals and 
decide them is conferred on a new 
authority which has been created un- 
der the Act, nemely, the State Tran- 
sport Appellate Tribunal. In order to 
overcome this difficulty the Legisla- 
ture had to provide that such appeals 
shall be proceeded with and disposed 
ofasif the Amending Act had not been 
passed, When a provision is intended 
to remedy some existing  mischiəf, 
such construction must be preferred 
as would render the remedy effectuzl, 
for we must always: construe an Act 
so as to suppress the mischief and ad- 
vance the remedy intended by the 
statute. 


§. Moreover, if the interpretation 
suggested by the learned counsel tor 
the petitioner were to be accepted, the 
opening words of sub-sec, (3) of Sec- 
tion 64 viz. “anything contained in 
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sub-sec. (1) or sub-sec, (2)" would 
become redundant. it is well accepted 
that in construing the provisions of a 
statute, Courts should be slow to ad- 
opt a construction which tends to 
make any part of the statute a sur- 
plusage. We must, therefore, reject 
such interpretation. Thus, when the 
object of the legislature in using these 
words, is appreciated, it would be- 
come apparent that the concluding 
part of sub-sec, (3) of S. 64, is not 
the enacting provision sought to be. 
controlled or restricted with the aid] 
of the non obstante, clause, 


10. Sri R. A. Sheena relied on a 
number of authorities in support of 
his contention that the enacting clause 
in sub-sec, (3) of S. 64 consists of the 
words occurring at the end of sub- 
sec, (3). In our opinion, none of these 
cases can be of any assistance to him. 
He referred us to Aswini Kumar v. 
Arabinda Bose (AIR 1952 SC 369) in 
which their Lordships of the Supreme 
Court interpreted S. 2 of the Supreme 
Court Advocates (Practice in High 
Courts) Act, 1951, which provides :— 

“notwithstanding anything contain- 
ed in the Indian Bar Councils Act, 
1926, or in any other law regulating 
the conditions subject to which a per- 
son not entered in the roll of advo- 
cates of a High Court may be permit- 
ted to practice in that High Court 
every Advocate of the Supreme Court 
shall be entitled as of right to prac-— 
tice in any High Court whether or 
not he is an Advocate of that High 
Court.” 


The decision of the Supreme Court in 
substance was that even though there 
may be anything contrary in the 
Indian Bar Councils Act, 1925 yet by 
virtue of the provisions of the Supreme 
Court Advocates (Practice in High 
Courts) Act, 1951, an Advocate enrol- 
led under the new Act was entitled 
to practise in the various High Courts. 
Naturally, therefore, the enacting pro- 
visions of the Act, according to the 
above decision, were those contained 
in the Indian Bar Councils Act, 1926, 
or any other law regulating the con- 
ditions subject to which a person not 
entered in the roll of a High Court 
may be permitted to practise in that 
High Court. This case also illustrates 
the position that we have noticed ear- 
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lier, viz, that mostly the non obstante 
clause governs and controls the enact- 
ing provisions which immediately 
follow. 

11. The learned counsel then refer- 
red to the Dominion of India v. Shrin- 
bal A, Irani (AIR 1954 SC 596) in 
which S. 3 of Ordinance No. 19 of 
1946 was being interpreted which was 
to the following effect :— 

“Notwithstanding the expiration of 
the Defence of India Act, 1939 (85 of 
1939), and the rules made thereunder, 
all requisitioned lands shall continue 
‘to be subject to requisition until the 
expiry of this ordinance and the ap- 
propriate Government may use or deal 
with any requisitioned land in such 
manner as may appear to it to be ex- 
pedient,” 


It was held that the effect of the non 
obstante clause was to exclude com- 
pletely the operation of the Ordin- 
ance, That decision was given on the 
particular words of the Ordinance and 
cannot be of any assistance to the 
learned counsel for the petitioner in 
the matter before ‘us. The language of 
S. 3 of the Ordinance in that case was 
very clear, it provided that the en« 
tire provisions of the Ordinance relat- 
ing to requisitioned lands stood sus- 
pended by virtue of the non obstante 
clause in the Ordinance. Where no 
such express language is used and, on 
the other hand, the  non-obstante 
clause is followed by enumeration of 
certain specific provisions, it cannot 
be contended with any force that the 
non obstante clause governs the entire 
Act i.e, sets at naught the provisions 
of the whole Act. Therefore, so far as 
- the language of 
of the Act is concerned, the authori- 
ties relied upon by the learned coun- 
se] for the petitioner are not r2levant. 


12. The last authority on which 
great reliarice has been placed on be- 
half of the petitioner is a Division 
Bench decision of the Madhya Pradesh 
High Court in Madhya Pradesh State 
Road Transport Corpn. v. State Tran- 
sport Appellate Authority, Madhya 
Pradesh (AIR 1974 Madh-Pra 131). In 
that case the provisions of S5, 38-F of 
the Motor Vehicles Act were constru- 
ed and it was. observed in para. 2 of 
the judgment: i 

“It is true 
clause is not 


non-obstante 
with the 


that the 
harmonious 


sub-sec, (3) of S, 64. 
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enacting clause, because the. former is 
restricted to sub-secs, (1) and (2) of 
S. 64, but the latter takes within its 
sweep the entire amending Act, The 
rule of construction in such cases is 
that if the enacting clause is plain 
and unambiguous, it must be given its 
full effect and its meaning and appli- 
cation cannot be cut .down by refer- 
ence to the non-obstante clause; the 
enacting clause must, where it is clear, 
be taken to control the non obstante 
clause.” 


With great respect, we are unable to 
agree with the view expressed in the 
above case. As we have already ob- 
served, the enacting provisions of Sec- 
tion 64 are constituted by sub-~-secs. (1) 
and (2) thereof and not by the con- 
cluding words of sub-sec. (3) of 5, 64. 
This interpretation alone, in our 
humble opinion, would be consistent 
with the object of the Act in 1969 in 
amending the provisions of the parent 
Act, Thus, so far as the language of 
sub-sec. (3) of S 64 of the Act is con- 
cerned, none of the- authorities cited 
on behalf of the petitioner has any 
relevance, — . 

13. The construction which we are 
inclined to adopt appears to be in 
conformity with another important as- 
pect ‘of the case, That relates to the 
jurisdiction of the appellate authority 
to take into account the law as 
amended during the pendency of the 
appeal. The law seems to be that it is 
the duty of the appellate court to take 
into consideration the law as amended 
up to the time when appeals come up 
for disposal and if that be so, it was 
the duty of the State Transport Ap- 
pellate Tribunal in the instant case to 
decide the appeal in accordance with 
the amended Jaw and according to the 
amended law the Transport Authority 
was precluded from granting tempo- 
rary permit to any private applicant 
im a case where the State Transport 
Undertaking had applied for a permit 
We have already referred to certain 
decisions of this Court in which it has 
been clearly held that -under the 
amended provision of S. 68-F no such 
permit could be granted to a private 
applicant, unless the State Tran~ 
sport Undertaking had not made any 
application for such permit. The pro- 
position that the appellate authority 
should decide and dispose of. the ap- 
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peal in accordance with the amended 
lawis fortified by ample authority. Ve 
need refer to only a few of them, In 
Lachmeshwar Prasad Shukul v. Kesh- 
war Lal Chaudhuri (AIR 1941 FC 5) 
it was held that the appellate Court 
must apply the amended law, Varada- 
chariar J, observed :— 


Tirarse It is also on the theory of an 
appeal being in the nature of a te- 
hearing that the Courts in this Co- 
untry have in numerous cases recog- 
nised that in moulding the relief to 
be granted in a case on appeal, the 
Court of appeal is entitled to take in- 
to account even facts and events wh-ch 
have come into existence after che 


decree appealed against.” 


14. In Gummalapura Taggina Matada 
Kotturuswami v. Setra Veeravva (AIR 
1959 SC 577) it was held that “it is 
well settled that an appellate Court 
is entitled’ to take into . considerat.on 
any change in the law.” 


15. It would be perhaps more per- 
tinent to refer fo a ruling of che 
Supreme Court in a case arising wn- 
der the Motor Vehicles Act itself. The 
matter came up before that Court, 
though indirectly, in Ali Ahmad end 
Sons v. M/s Ramgopal Satya Narain 
(AIR 1974 SC 1876) by way of a sde- 
cial leave petition from the order of 
fhe High Court, The appellant in that 
case was a firm which § held a stage 
carriage permit on a certain rotte. 
The appellant had applied to the Re- 
gional Transport Authority for exten- 
sion of the permit upto a Jonger 
station. The application was allowed 
and the appeal filed against the order 
was dismissed, but the extension of 
the permit upto a longer distance was 
quashed by the High Court. It was 
from the order of the High Court that 
appeal by special leave was filed. A 
preliminary objection was. raised abeuf 
the maintainability of the appeal. If 
was submitted that the Madhya Pra- 
desh State Road Transport Corporation 
had published a draft scheme uncer 
which the route in question had been 
proposed to be nationalised and that 
under S. 68-F (1-D) of the Motor 
Vehicles Act no permit could he 
granted or renewed during the period 
intervening between the date of the 
publication under S. 68-C of ay 
scheme and the date of publication of 


ending Act. The 


Nand Kishore v, S. T. A. Tribural (Shukla J.) {Prs. 13-15] All, 91 


the approved scheme in favour of any 
person in relation to a route covered 
by the scheme. In that connection, 
S. 68-F (1-D) was interpreted and 


Mathew, J. speaking for the Court 
ebserved at p. 1876) :— 
* So, even if this Court were 


to allow the appeal, it cannot grant 
or direct the grant of an extension of 
Khe permit from Shahdol to Rewa, 
Therefore, this appeal has become in- 
“ructuous and we dismiss it,” 


Thus it is evident that even -while 
dealing with an appeal by special leave 
she Supreme Court applied the pro- 
visions of S. 68-F (1-D) and held that 
“hese amended provisions were deci- 
sive of the matter and the court was 
srecluded from granting any permit, 
aven if the appeal was allowed. This 
-eaves no room for doubt that the 
mandate embodied in S. 68-F (1-D) is 
eomplete and comprehensive and 
barring the exception provided for in 
sub-sec, (1-C): no permit can be grant- 
ed even by the appellate or superior 
authority. Therefore, it seems logical 
and consistent that the appellate au- 
shority must also be considered to be 
‘ound -by the amended law as it 
stands on the date of the disposal of 
“he appeal. Thus, this aspect of the 
ease, namely, the manner in which 
“he appellate authority has to proceed 
“o dispose of the appeals has also an 
important bearing on the interpreta- 
“ion of sub-sec, (3) of S. 64 and if 
supports the construction that we are 
“nclined to place upon this provision. 
Xeeping in mind the scheme ofthe Act 
and the language of.sub-sec, (3) of. 
3. 64 we are of the opinion that the. 
non obstante clause therein excludes. 
anly sub-secs, (1) and (2) of S. 64 and’ 
not the entire provisions of the Am- 
contention of the 
petitioners, therefore, that the pending 
appeals should have been disposed of 
as if the Amending Act had not been 
passed at all must be repelled, In that 
view of the matter the impugned 
erder of the State Transport Appellate 
Tribunal dated 14th Sept, 1973 is not 
witiated by any apparent error of law 
mm so far as it rejected the application 
ef respondents Nos. 3 and 4 for grant 
ef permanent permit but it is appar- 
ently erroneous in so far as it grant- 
ed p Pray permit to respondents 
= and 4, 


' ings Act, 
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16. We, therefore, quash the afore- 
said order in so far as it grants a 
temporary permit to respondents 3 
and 4, In the result, Writ Petition 
No. 1666 of 1974 is allowed, but Writ 
Petition No. 2649 of 1974 is dismissed, 
No order is made as to costs. _ 


Order accordingly. 
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M. P, MEHROTRA J, ` 


Kaushal Kishore and another, . Peti= 


tioners v. Civil Judge, Jhansi and others, 
Respondents. 

Civil Mise. Writ 
D/~ 9-11-1978, 

(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 5 
~ Determination of ceiling area — 
Area reduced in consolidation proceed- 
ings to be excluded from the total 
holding of tenure-holder, 1977 All WC 
318: AIR 1977 NOC 354 Rel, on. 

(Para 2) 

(B) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), |S, 4— 
Explanation -—- The expression ‘“assur- 
ed irrigation” — Cannot be treated as 


No, 575 of 1978, 


equivalent to guaranteed continuous 
supply of water from an irrigation 
work. 


| Mere fact that as a result of tha 
paucity of rain fall, the supply of 
water cannot fully meet with the de- 
mand will not justify treating the 
canal as otherwise than an assured 
irrigation work. ie (Para 4) 
Cases Referred: Chronological Paras 
AIR 1977 NOC 354: 1977 All WC 
318 ! 2 
N. B. Nigam, for Petitioners: Stand- 
ing Counsel, for Respondents, | 
ORDER :— This petition 
of the proceedings under 
Imposition of Ceiling on 


the U. P. 
Land Hold- 


2, The facts, in brief. are these: 


The usual notice under S. 10`(2) of 
the Act was issued to one Shri 
Bhaiyya Lal and he filed objections 
through his Mukhtar-e-am Sri .Narvada 
Prasad. The objections were dealt with 
and disposed of by the Prescribed 
Authority. The said tenure-holder died 


on 19th July, 1976 and his heirs and 
a aadatan 


LV/LV/F220/78/AS 


‘stated that he 


arises out. 
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legal representatives filed .the appeal 
before tha appellate court below, The 
appeal was partly allowed. The peti- 
tioners have come up in the instant 
petition and the learned counsel for 
the petitioners has raised three con- 
tentions before me, His first contention 
is that the appellate court below has 
due to an inadvertence failed to notice 
the contention which was raised be- 
fore the said court in respect of the 
effect of consolidation proceedings on 
the ceiling proceedings, Counsel has 
drawn my attention to the affidavit of . 
the petitioner No. 2 himself who is 
an advocate and who has stated in the 
affidavit that he argued the appeal be- 
fore the appellate court below and 
that he definitely raised the point 
about the effect of the decision in ths 
consolidation proceedings and he also 
brought to the notice 
of the appellate court below the rul- 
ing reported in 1977 AN WC. 318: 
(AIR 1977 Noc 354) (Jhandoo v. State). 
Learned counsel has also drawn my 
attention to the fact that Issue No, 18 
was framed in respect of the said con- 


- troversy before the Prescribed Autho- 


rity and in the grounds of appeal to 
the appellate court below, there is 
ground No, 11 where the Prescribed 
Authority’s order was attacked on the 
aforesaid ground relating to the effect 
of the decision of the consolidation 
authorities on the ceiling proceedings. - 
Taking all these aspects of the matter, 
I am satisfied that due to some in- 
advertence the appellate court below 
did not advert to the said question 
and I think that in view of the law 
laid down in the aforesaid case, the 
petitioner is entitled to claim that so 
far as plot No, 1130, area 1.51 acres is 
concerned (as stated in the supple- 
mentary affidavit of the ‘petitioner 
No. 2 himself), the same should be 
excluded from the total holding of the 
deceased tenure-holder. The said plot 
is stated in the said affidavit to havaj. 
gone to the chak of Sri Halkoo by the 
order of the Assistant Consolidation 
Officer dated 4-12-1974, 


3. Counsel next contended that plot 
No. 1346 and plot No. 1347. are partly 
recorded as abadi and, therefore, they 
should have been. exempted. Befora 
the Prescribed Authority the issue 


= framed was whether parts of the said 


plots had residential houses built on 
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them and the issue has. been decidej 
against the tenure-holder,. The appek 
late court below also affirmed th 
finding of the Prescribed Authority. 
In my opinion in view of the natura 
of the issue framed before the Pre 
scribed Authority, it is not permissible 
for the petitioner to raise other 
aspects of the matter, The finding re 
corded is a pure finding of fact and 
cannot be assailed in writ jurisdiction. 


4. A third contention has been 
raised by the learned counsel that the 
Prescribed Authority and the appe- 
late court below were not justified 
in treating certain land as singe 
crop in view of the fact that the 
canal which has its source in the tark 
of Garhmau could not be treated as 
assured. irrigation from any Stace 
irrigation work. or private irrigaticn 
work. In this > connection learned 
counsel drew my attention to the stat- 
ment of the witness Sri Kripa 
Shanker which has been referred io 
by the appellate court below in its 
judgment, He has also placed bes 
fore me certain paragraphs of te 
writ petition, It seems to me that 
expression | ‘assured irrigation’ cannot 
be treatéd as equivalent to guarantesd 
continuous supply of water from an 


irrigation work, Sri Kripa Shanker 
emphasised that whenever rain fall 
is less in a year then the supply is 


not full to cope’ with the demand, In 
my view the mere fact that as a 
result of the paucity of rain fall, tne 
supply of water cannot fully meet 
with the demand will not justify 
treating the canal as otherwise than 
an assured irrigation work, It is 
well-known that sometimes due to 
paucity of rain § fall in the Rihand 
catchment area, the Rihand lake it- 
self does not have a requisite level of 
water to ensure 
electric energy to the different dis~ 
tricts in the State and drastic cuts in 
the supply of electric current have to 
be resorted to; yet it cannot be srg- 
gested, that Rihand 
source of assured supply of electric 
current. Moreover, these are questions 
of fact and in the writ jurisdiction it 
is not possible to go into these matters, 


5. This writ petition accordingly 
succeeds in part, The aforesaid pot 
1130 should be excluded from the 
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continuous supply of' 


lake is not the. 
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total holding of the- deceased tenure- 
holder Bhaiyya Lal and the surplus 
should be calculated after excluding 
the said plot from the total holding of 
the said deceased tenure-holder, The 
order of the Prescribed Authority has 
merged in the order of the judgment 
of the appellate court below, there- 
fore, I direct that the judgment of the 
appellate court below shall stand 
quashed to the extent as aforesaid, 
namely, plot No, 1130 which travelled 
out of the hand of the petitioner as a 
result of the consolidation proceedings, 
shall be excluded from the total hold- 
ing of the deceased tenure-holder and 
the necessary correction shall be made 
on the basis of the said direction. In 
the circumstances of the case I make 
no order as to costs, 

Petition partly allowed, 
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N. D. OJHA AND R. R. RASTOGI Jf, 


M/s. Sohan Lal, Dist, Deoria, Peti- 
tioner v. Union of India and others, 
Opposite Parties, 


Writ No, 514 of 1976 D/- 9-11-1978. 
(A) Constitution of India, Arts, 19 


(1) (zg), 14 — Gold (Control) Act (45 
of 1968), Section 114 — Gold Control 
(Licensing of Dealers) Rules (1969) 


R. 3 (ee) (as amended in 1976) —R. 3 
(ee), if violative of Arts. 19 (2) (g) 
and 14 — Rule, if not made for carry- 
ing out the purposes of the Act. 


The two reasons which induced the 
Madras High Court in AIR 1976 Mad 
224 to hold R. 3 (ee) of Gold Control 
(Licensing of Dealers) Rules ` (1969), as 
ultra vires were that there was ab- 
solutely no guideline whatever for the 
licensing authorities to determine what 
is said to be ‘too low’ a turnover and 
secondly, there was no provision pre- 
scribing the earliest point of time at 
which an application for renewal could 
be made. These discrepancies have 
been removed by the amendments 
made in 1976, Under Rule 3 (a) the 
earliest point of time at which an ap- 
plication for renewal can be made has 
been provided for, ‘Such an applica- 
tion is now required to be made at 
least one month and not more than 2 
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months before the expiry of the period 
of validity thereof, It cannot be said 
therefore, that the Rule can be applied 
differently to different individuals and 
an applicant can choose the best of 
12 months period, Similarly about the 
second discrepancy, Explanation I, as 
amended in 1876, takes care of it, 
What is too low a turnover has been 
explained. If on the average the turn- 
over was not more than. 50 grammes 
per month, that would be regarded as 
koo low a. turnover, Further it has 
been clarified that turnover does not 
alone mean sale of ornaments and 
articles, It also includes making of 
another person’s ornaments and arti- 
cles, (Para 10) 


If there be no turnover criterion for 
the purpose of renewing a licence, in 
view of S, 32 a licensed dealer (not 
employing any artisan) can continue 
ko have in his possession 400 grammes 
of primary gold at any onetime. He can 
obtain possession of such gold by 
means which cannot be enquired into 
and he can easily transact business in 
the nature of sale of such gold with- 
out showing the same in his books. 
That would encourage black market 
sales and defeat the very purpose of 
the Act. To expect a turnover of 50 
grammes per month cannot be regard- 
ed as unreasonable or arbitrary by 
any standard of business dealings. 
Therefore, it cannot be said that there 
is no need for imposing a turnover 
criterion for the purposes of renewing 
a licence, (Para 11) 


The conditions and restrictions for 
issuing a licence as also for renewing 
the same have to be prescribed, 
In prescribing the conditions and res- 
frictions in the rules it cannot 
be said that the rules so made 
in any way narrow down the provi- 
sions contained in the main sections or 
in any way they are not for carrying 
out the purposes of the Act, (Para 14) 

Hence, R. 3 (ee) cannot be said to 
be ultra vires and it does not offend 
Arts. 19 (1) (g}) and 14 of the Consti4 


tution. (Paras 10, 13) 
Anno: AIR Comm. Constitution of 
India (2nd Edn), Arf. 19 


N. 82 (W) 

and Art, 14 N. 42 | = 
(B} Gold (Control) Act (45 of 1968) 
S. 27 (6) (b) — Gold Control (Licens- 
ing of Dealers) Rules (1969) R. 3 (ee) 
(as amended in 1976) — Application 


“ 


À. LR 


for renewal of licence for 1975 — Ap- 
Plicant’s explanation that turnover ‘was 
low due to drought — Turnover of 
1974 quite low even otherwise — In 
spite of warning applicant unable to 
bring up the turnover — Turnover of 
previous year highlighted in order to 
demonstrate hollowness of applicant’s 
explanation — Held, order rejecting 
application could not be said to be 
without reason or irrelevant — (Para 14) 


Anno: AIR Manual (3rd Edn.) Gold _ 
(Control) Act, S, 27 N, L 


Cases Referred: Chronological Paras 
AIR 1976 Mad 224 2, 8, 9, 10 

Chand Kishore, for Petitioner: V, K. 
Burman Standing Counsel, for Opposite 
Parties, 

R. R. RASTOGI J.:— The peti- 
tioner, Messrs Sohan Lal, carries on tha 
business of dealing in gold ornaments 
in the city of Deoria He holds gold 
dealer’s licence No. 195-Ġold/63. For 
1975 his application for renewal of 
the licence was presented in time, He 
was, however, served with a notice to 
show cause why his application for 
renewal should not be rejected in 
view of the fact that the transactions 
made by him in 1974 were below the 
limit prescribed under R, 3 (ee) of 
the Gold Control (Licensing of Dea- 
Ters) Rules, 1969 (hereinafter referred 
to as ‘the Rules’), The petitioner sub- 
mitted an explanation. which was that 


he was not able to do his business 
properly in 1974 on account of 
drought. That explanation did not 


find favour with the Assistant Collec- 
tor, Central Excise, Gorakhpur, res< 
pondent No. 2, who was the licensing 
authority and his application for re- 
newal was rejected by an erect dated 
22-2-1975.. 


The petitioner preferred an appeal 
against that order which as well was 
dismissed by the Collector, Central 
Excise, Allahabad, respondent No, 3 
by an order dated 28-1-1976, The peti- 
tioner seeks in this writ petition the 
quashing of these two orders and fur- 
ther challenges the constitutional vali- 
dity of R. 3 (ee) of the Rules. The 
validity of these Rules has been chal- 
Tenged from different angles, inter 
alia, as being violative of Arts. 19 (1) 
(g) and 14 of the Constitution of India 
and as conferring an unguided power 
on the licensing authorities and fur- 
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ther as not having been made fcr 
carrying out the purposes of the Goli 
Control Act, 1968 (hereinafter referred 
to as “the Act”), 


2. On behalf of the petitioner these 
very contentions were elaborated and 
essentially reliance was placed on a 
decision of the Madras High Court 
rendered by a single Judge in B. 
Narasimhalu Chettiar v. Central Gov- 
ernment (AIR 1976 Mad 224) wherein 
Rule 3 (ee) of the Rules was held to 
be ultra vires and violative of Art, ¥9 
(1) (g) and 14 of the Constitution, 


3. On a closer analysis of the rele- 
vant provisions of the Act and the 
Rules as they stand at present, in or 
opinion, the submissions made on be- 
half of the petitioner do not have 
much force, The Act has been enacted 
to provide, in the economic and finar- 
cial interest of the community, for tre 
control of production, manufacture, 
supply, distribution, use of, possessicn 
of, and business in, gold ornamens 
and articles. of gold and for matters 
connected therewith or incidental 
thereto, In the instant case we are 
concerned with the case of a dealer 
which expression has been defined in 
S. 2 (h) of the Act to mean :— 


“Any person who carries on directty 
or otherwise, the business of makinz, 


manufacturing, ~ preparing, repairirg 
polishing, buying, selling. supplyinz. 
distributing, melting. processing er 


converting gold, 
for deferred payment or for commis- 
sion, remuneration or other valuab.e 
consideration and includes ......... ý 
Persons who deal in gold and god 
ornaments have been categorised n 
this Act under four 


4 heads. Refiners, 
dealers, goldsmiths and artisans. D=- 
tailed provisions 


have been made in 
regard to all categories. Chap. VI 
which contains Ss, 17 to 26 makes 
provisions for refiners. Chap. VII 
which consists of Ss. 27 to 38 deals 
with dealers, Chap. VIII consisting of 
Sections 39 to 43 with goldsmiths ard 
Chapter IX having Ss. 44 to 49 with 
artisans. Section 27 provides for licens- 
ing of dealers. In order to appreciace 
the points raised in this writ petiticn 
it would be necessary to refer to the 
provisions contained in this section. 
Sub-sec, (1) states that save as othe-- 
wise provided in this Act, no pers 
shall commence, or carry on, business 
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as a dealer unless he holds a valid 
licence issued in this behalf by the 
Administrator, Sub-sec. (2) says thet a 
licence issued under this section shall 
be in such form as may be prescriked, 
shall be valid for such period as may 
be specified therein, may be renewed 
from time to time; and shall be sub- 
ject to such conditions and restrictions 
as may be prescribed, 


Sub-sec, (3) states that every licence 
issued under Part XII-A af the Defence 
of India Rules, 1962, or under the Gold 
(Control) Ordinance, 1968 shall continue 
to be in force until the expiry of the 
period of its validity or until the can~ 
cellation thereof under the Act. Sub- 
sec. (4) enables a person holding valid 
licence at the commencement of the 
Act to commence or to carry on busi-« 
ness as a dealer and to obtain rene- 
wal of the licence, Sub-sec, (5) pro- 
vides that a person who intends to 
commence, after the commencement 
of this Act, business as a dealer, shall 
make an application for a licence and 
should obtain one. Then comes sub- 
sec, (6) which is as under:— 


“(6) (a) No application for the issue 


- Of a licence to commence or carry on 


business as a dealer shall be granted 
unless the Administrator, having re- 
gard to such matters as may be pre- 
scribed in this behalf and after mak- 
ing such enquiry in respect of those 
matters as he may think fit, is satis- 
fied that the licence should be issued. 


(b) No application for the renewal 


‘of a licence to carry on business a3 a 


dealer shall be rejected unless the 
holder of such licence has been given 
a reasonable opportunity of  present~ 
ing his case and unless the Admin- 
istrator is satisfied that :— 

(i) the application for such renewal 
has been made after the expiry of the 
period specified therefor, or 

(ii) any statement made by the ap- 
Plicant at the time of the issve or re- 
newal of the licence was incorrect or 
false in material particulars; or 

(iii) the applicant has contravened 
any term or condition of the licence 
or any provisions of this Act or any 
rule or order made thereunder or of 
any other law for the time being in 
force in so far.as such law prohibits 
or restricts the bringing into or taking 
out of India of any goods (including 


96 All. [Prs, 3-6] M/s, Sohan Lal v. Union of India (Rastogi J.) 


E currency, whether Indian or 
foreign, and foreign exchange) or the 
dealing in such goods by way of ac- 
quisition or otherwise; or . 

(iv) the applicant does not fulfil the 
prescribed conditions. 

(c) Every order granting or rejecting 
an application for the issue or renewal 
of a licence shall be made in writing.” 
(It is not necessary to refer to sub- 
secs, (6-A), (7) and (8) of this section). 

Section 29 provides what a dealer 
may manufacture, 


We have already referred to the 
definition of a dealer as given. in 
Section 2 (h) of the Act and 
the very same activities are mentioned 


in this Section. It is, therefore, not 
necessary to reproduce it here, 
‘4. Section 114 of the Act confers 


powers on the Central Government to 
make Rules. Sub-sec, (1) says that the 
Central Government may, by notifica- 
tion, make rules for carrying out the 
purposes of this Act, and sub-sec. (2) 
says that in particular, and without 
prejudice to the foregoing powers, 
such rule may provide for all or any 
of the matters stated in cls. (a) to (k) 
of this sub-sec, Cl, (k) confers power 
on the Central Government to make 
Rules for “any other matter which is 
required to be, or may be prescribed.” 
‘The expression ‘prescribed’ has been 
defined in S. 2 (q) to mean ‘“Prescrib- 
ed by Rules made under this Act.” 


5. Are’sume’ of the above provisions 


would go to show that a dealer is un-. 


der an obligation to obtain a licence 
under S, 27. The licence is to be issued 
in the form as may be prescribed, It 
shall be valid for such a period which 
may be specified therein. It may be 
renewed from time to time. Lastly it 
shall be subject to such restrictions 
and conditions as may be prescribed. 
As for the renewal of the licence the 
conditions are provided in sub-sec, (6) 
and sub-cl. (iv) of cl, (b) thereof pro- 
vides that in case the applicant does 
not fulfil the prescribed conditions, 
the application for renewal of licence 
shall be rejected. A dealer is of course 
to be given an opportunity of present- 
ing his case and: after hearing him the 


Administrator is to be satisfied on 
certain points specified in cl. (b). Fur- 
ther, . the Central. Government has 


been given powers to make Rules for 
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carrying out the purpose of this Act, 
Some of the purposes have been speci- 
fied in sub-sec, (2) and cl, (k) thereof 
which is in the nature of a residuary 
provision authorises the Central Gov- 
ernment to make Rules. for any other 
matter which is required to be or may 
be prescribed. 

6. Now come the Rules. These rules 
make provisions for the issue of licence 
to dealers as also the renewal thereof. 
R. 3 lays down “conditions for rene- 
wal ofa licence.” It reads as follows :— 

“A dealer shall be qualified for the 
renewal of the licence held by him if 


he fulfils the following conditions, 
namely, 
(a) that the application has been 


made in the prescribed form at least 
one month and not made more than 2 
months before the expiry of the period 
of validity thereof; 

(b) that the prescribed fees for the 
renewal of the licence have been duly 
deposited; 

(c) that the premises where the ap- 
plicant is carrying on business as a 
licensed dealer continues to be suit- 
able and secure for the carrying on 


_therein of such business; 


(d) that no statement made by the 
applicant at the time of issue or re- 
newal of the licence was incorrect or 
false in material particulars; 

(e) that no condition of the licence 
has been contravened by the appli- 
cant; 

(ee) that the applicant has been a 
wholesale dealer in standard gold bar, 
article or ornaments, or the turnover 
of the applicant with persons, other 
than licensed dealers, in the twelve 
months immediately preceding the date 
of application for renewal of the 
licence was not too low. 


Explanation I:— For the purposes of 
this clause, turnover shall be deemed 
to be too low if it is on the average, 
not more than fifty grammes per 
month except where the applicant 
satisfies the Administrator that there 
are sufficient reasons for an average 
monthly turnover of lower than fifty 
grammes,” 

Explanation I :— For the purposes 
of these rules ‘turnover’ means :— 

(a) sale of ornaments and articles; 

.(b) remaking -of another "person ’§ 
eenanients. and articles,” . 
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(f) that the applicant has not con- 
travened any provision of Gold (Con- 
trol) Act, 1968, or any rule or order 
made thereunder or of Part XII-A of 
the Defence of India Rules, 1962 or of 
any other law for the time being in 
force in so far as such law prohibits, 
restricts or regulates the bringing into 
or taking out of India of any goods 
(including coins, currency, whether 
Indian or foreign and foreign ex- 
change) or the dealing in such goods 
by way of acquisition or otherwise; 

(ff) that the applicant has not been 
detained or ordered to be detained 
under the provisions of the Conserva- 
tion’ of Foreign Exchange and Preven- 
tion of Smuggling Activities Act, 1974; 
that the | applicant, if he was 
granted a licence under item (a) of 
the proviso to Cl. (f) of R, 2 has not 
committed any breach or failure in the 
performance of any part of the condi- 
tions specified in the Bond executed 
by him; 

(h) that the authorisation issued to 
the applicant who has been granted a 


licence under R, 2-A, to open a gold 
dealers shop in the international 


transit lounge or hotel or other place, 
as the case may be, referred to in 
R. 2-A, has not been withdrawn by 
the International Airports Authority 
of India constituted under S. 3 of the 
International Airports Authority Act, 
1971 or the management of the hotel 
or the person in charge of such place, 
as the case may be; 


(i) that the turnover of the appli- 
cant who has been granted a licence 
under R. 2-A during the preceding 
twelve months was not less than one 
lakh rupees.” 


7. In a way it would 
in regard to dealers the 
made in Chap. VII read 
rules provide a self-contained code 
and unless the conditions laid down 
therein are satisfied no licence can be 
issued to a person intending to com- 


appear that 
provisions 
with those 


mence business as a dealer. The same 
is the position in regard to rene- 
wal of licence. One off the con- 


ditions entitling a dealer to renewal 
of licence is that his turnover with 
persons other than the licensed dea- 
fers in 12 months immediately preced~ 
ing the date of the application for re- 
newal. of licence should not have been 
"too low.’ What is too low a turnover 
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has been explained in Explanation I. 
If the turnover on the average is less 
than 50: grammes per month, it wculd 
be treated as too low. There is a 
specific provision and it is that in 
case the turnover is less than 50 gram- 


mes, and for that sufficient reason to 
the satisfaction of the Administrator 
is given, then that defect cannot 


stand in the way of the renewal of 


the licence. 


8. When B. Narasimhalu Chettiar’s 
case (AIR 1976 Mad 224) (supra) on — 
which reliance has been placed on be- 
half of the petitioner, came up for de- 
cision, in Cl. (a) of R. 3 of the Rules 
“and not made more than 
two months” in between the werds, 
“one month” and “before” were not 


there. These words were added by an. 


amendment made in 1976. By the same 
amendment Explanation I to R, 3 (ee) 


as well was amended. Before the 
amendment that Explanation read as 
under :— 


“For the purpose of this clause, low 
turnover means a turnover which is 
on the average, not more than fifty 
grammes per months except where the 
applicant satisfied the Administrator 
that there are sufficient reasons for 
an average monthly turnover of Icwer 
than fifty grammes.” 

In other words in the Explanation as 
it was before the aforesaid amend- 
ment only low turnover was explain- 
ed while in the clause the condition 
for rejecting an application for rene- 
wal was the turnover being ‘too low’. 
What could be ‘too low’ a turnover 
was not explained anywhere in this 
sub-rule. Now that explanation has 
been given and as to what turnover 
shall be deemed ‘too low’, has been 
provided for. Apart from this Explana- 
tion II had been added by the aforesaid 
amendment which has given an inclu- 


sive meaning of. turnover, that is, sale 
of ‘ornaments and articles and the 


making of another person’ s ornaments 
and articles. 


9, There were two reasons given in 
B. Narasimhalu Chettiar’s case for 
holding R. 3 (ee) as ultra vires and 
offending against Arts. 19 (1) (g) and 
14 and they were; firstly :— 

“There is. absolutely no guideline 
whatever to the licensing authorities, 
to decide, what a turnover can be pala 
to be ‘too low’,” 


`~ 
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and secondly :—~ 

“The turnover which is said to be 
too low is not to be calculated with 
reference to a standard or fixed or 
uniform period, but with reference to 
variable periods. I have already drawn 
attention to R. 3 (a) of the Rules 
which provides that an application for 
renewal should be made at least one 
month before the expiry of the period 
of validity thereof. There is absolutely 
no provision whatever in the rules 
prescribing the earliest point ‘of time 
at which application for renewal can be 
made, Theoretically speaking; there 
is nothing to prevent a person apply- 
ing for renewal of his licence ‘for the 
year 1973 even in Jan, 1972, since thea 
rule only requires the minimum period 
that should elapse between the appli- 
cation for renewal and the expiry of 
the validity of the current licence, 
Therefore, depending upon the parti- 
cular point of time, at which an ap- 
plication is made, the rule will have 
to be applied differently to different 
individuals, because the 12 months 
period has to be calculated backwards 
from the date of the application for 
renewal. If the rule is in force, cer- 
tainly it will be open to an applicant 
to choose the best of 12 months period 
and file his application for renewal 
with reference to such a turnover, 
Certainly that could not have: been a 


' satisfactory and fair method of deal- 


ing with the right of an individual to 
carry on his business, which is his 
fundamental right under Art, 19 (1) 
(g) of the Constitution of India.” 


10. It would appear, therefore, that 
the two reasons were that there was 
absolutely no guideline whatever for 
the licensing authorities to determine 
what is said to be “too low” a turn- 
over and secondly there was no! provi- 
sion prescribing the earliest point of 
time at which an application for re- 
newal could be made. We agree with 
‘tthe learned counsel for the respon- 
‘dents that these discrepancies. have 
been removed by the amendments 
made in 1976. Under R. 3 (a) the ear- 
liest point of time at which an ap- 
plication for renewal can be made has 
been provided for. Such an application 
is now required to be made at least 
‘one month and not more than 2months 
before the expiry of the period of 
ialidity thereof. Suppose the period of 


i 


í | 


' months prior to Ist of 


A.I. R. 


validity of a particular licence is (up to) 
31st of Dec. 1978. An application for the 
renewal of such a licence in the pre- 
scribed form can be made in between 
Ist of Nov. 1978 and 3ist of Dec, 1978. 
It cannot be made prior to Ist of No- | 
vember, 1978, ; ; 


t cannot be said, therefore, that the 
Rule can be applied differently to dif- 


ferent individuals and an applicant 
can choose the best of 12 months 
period. The 12 months period for 


which his turnover is to be taken for 
the purposes of finding out the month- 
ly average turnover would be 12 
November at 
the utmost. Similarly about the second 
discrepancy, Explanation I, as it now 
‘stands, takes care of it. What is too 
low a turnover has been explained. If 
on the average the turnover was not 
more than 50 grammes per month, 
that would he regarded as too low a 
turnover, Further it has been clarified 
that turnover does not alone mean: 
sale of ornaments and articles Tt? 
also includes making of another per- 
son’s ornaments and articles It would 
appear, therefore, that the two rea- 
sons which induced the - Madras High 
Court (AIR 1976 Mad 224) to hold 
R.:3 (ee) as ultra vires do not now 
exist and because of the same thej 
rule as if now stands cannot be held 
to be violative of Arts. 14 and 19 ( 1) 
(g) of the Constitution. -` 


it. On behalf of the petitioner our 
attention was also invited to some 
other observations made in that judg- 
ment and they are that on behalf of 
the Central Government in that case 
it could not be explained as to what 
exactly was the need for imposing a 
turnover criterion for the purposes of 
renewing a licence. In our opinion the 
purpose for imposing ‘the turnover cri- 
terion can be spelt out. Under S. 32a 
licensed dealer can at a time have in 
his possession primary gold not ex-: 
ceeding, 400 grammes if he does not 
employ: any artisan and varying from 
500 grammes to 2,000 grammes in case 
he employs certain number of artisans. 
Let us take the case of a licensed 
dealer who does not employ any arti- 
san. He can have in his possession at 
any time primary gold not exceeding 
400 grammes, the source of which can- 
not be enquired by ‘the authorities 
concerned. oo 
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If there be no turnover criterion, 
such a licensed. dealer can continue to 
have in his possession 400 grammes of 
primary gold at any one time, He can 
obtain possession of such gold ` by 
means which cannot be enquired into 
and he can easily transact business in 
enature of sale of such gold without 
showing the same in his books. That 
would encourage black market sales 
and defeat the very purpose of the 
Act, It is, therefore, necessary that a 
licensed dealer should show the turn- 
over made by him. Such turnover as 
noted above, includes not only sales 
of ornaments and articles but also the 
making of another persons or 
naments and articles. To expect 
a turnover of 50 grammes per 
cannot be regarded as un- 
reasonable or arbitrary 
standard of business dealings, If aper- 
son is not able to effect this much 
turnover, one fails fo understand the 
purposes of maintaining the establish- 
ment. To our mind, therefore. it can- 
not be said that there is no need for 
imposing a turnover criterion for the 
purposes of renewing a licence, 












12. It was also submitted on behalf 
of the petitioner that R. 3 (ee) in 
effect narrows down the scope of Sec- 
tion 29. We entirely agree that under 
rule making powers only such rules 
can be made which carry out the pur- 
poses of the Act. Rules can be made 
to supplement and not-supplant a pro- 
vision of the Act. Sub-sec. (I) of Sec- 
tion 114, as noted above, authorises 
the Central Government to make rules 
for carrying out the purposes of the 
Act and in sub-sec, (2) in particular 
and without prejudice to the foregoing 
powers some of the matters have been 
specified. CI. (k) is in the nature of a 
residuary matter which says that rules 
can be made for any other . matter 
which is required to be or may ba 
prescribed, : 

Section 27 (2} (d) provides that a 
Ticence can be issued subject to con- 
ditions and restrictions as may be pre- 
scribed and sub-sec, (6) (d) (iv) says 
that in case the prescribed conditions 
are not fulfilled the application for 
renewal shall be rejected. In other 
words, the conditions and restrictions 
for issuing a licence as also for renew- 


ing the sama - hava to be prescribed... 


by any. 
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In prescribing the conditions and res- 
trictions in the rules it cannot be said 
that the Central Government exceed- 
ed its power or that the rules so made 
in any way narrow down the provi- 
sions contained in the main sections 
or in any way they are not for carry- 
ing out the purposes of the Act, 


13. In our opinion, Rule 3 (ee) can- 
not be said to be ultra vires and it 
does not offend Arts, 19 (1) (g) and 
14 of the Constitution of India. 


14. On the merits of the impugned 
order passed by the Assistant Collec- 
for it was urged by counsel for the 
petitioner that it was invalid as it did 
not contain any reason for disbeliev- 
ing the petitioners explanation that 
the turnover was low due to drought 
and further that in place of taking in- 
fo consideration the turnover of the 
last twelve months the Assistant Col- 
Tector also took into consideration the 
furnover of the previous year. Accord- 
ing -to counsel for the petitioner the 


turnover of the previous year wag 
irrelevant and since the impugned 
order was passed on the irrelevant 


material it was vitiated in law. We- 
find no substance in this submission 
either. In our opinion both the afore- 
said criticisms of the impugned order 
are based on a misconception of the 
said order. The turnover of the previ- 
ous: year has not been made the basis 
of the order. It has been referred to 
inorder to point out that the explana- 
tion of the petitioner for the low turn- 
over was a lame excuse and was not 
acceptable, 


It has not been fhe case of the peti- 
fioner that there. was drought in the 
provious year also. The fact that the 
furnover of the petitioner was quite 
low even during the previous year 
when there was no drought and that 
in spite of a warning being given in 
this behalf while renewing the licence 
for the year 1974 the petitioner was 
unable to bring up the turnover to 
the minimum requirement of: R. 3 (ee) 
was highlighted by the § Assistant Col- 
lector to demonstrate the hollowness 
of the petitioner's explanation and 
was apparently mentioned in the order 
fo provide the reason for disbelieving 
the said explanation. It is, as such, 
not right to say that the impugned 
order does not Sive,.. any reason for 
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disbelieving the petitioner's explana- 
tion or that. if is based on any 
irrelevant material, That being so 
the impugned orders do not suffer 
from any infirmity. i 
15. In the result the writ petition 
fails and is dismissed, There will bea 
order as to costs, l 
Petition dismissed, 
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K. P. SINGH, J, 

Jitendra Vir Singh, Petitioner v. State of 
U. P. and others, Respondents. 

Writ Petn. No. 8588 of 1976, D/- 4-10- 
1978. 

'(A) Guardians and Wards Act (8 of 1890), 
S. 28 — Guardian appointed by will — Non- 
production of will or its legal proof — Bene- 
fit of S. 29 cannot be claimed. 


(Para 9) 


(B) Constitution of India, Art. 226—Writ 
petition against appellate order — Point not 
urged before appellate authority — No aver- 
ments made about it in writ petition — Can 
not be permitted to be raked in course of 
argument on writ petition. (Para 10) 
- Anno: AIR Comm, Constitution of India 
(2nd Edn.), Art. 226, N. 7. . 

’ Rishi Ram, for Petitioner; Standing Coun- 
sel, for Respondents. 

ORDER :— This writ petition is directed 
against the judgment of the Additional Civil 
Judge Bijnor, dated 18-5-76 in Revenue Ap 
peal No. 248/75, Jitendra Vir Singh v. State 
of U. P. 

2. The prescribed authority through its 
judgment dated 28-2-75 has declared 35.95 
acres surplus area of the petitioner. 


3. The only point which appears to have 
been argued before the appellate authority 
was that the petitioners wife Smt, Vinod 
Kumari had executed certain sale deeds on 
behalf of her sons which were wrongly ignor- 
ed by the prescribed authority. The same 
point has been urged before me. 


4. The learned counsel for the petitioner 
has also contended before me that his un- 
irrigated land has been wrongly treated as 
irrigated one. Me 

5. The learned counsel for the State has 
tried to refute the contentions and has sub- 
mitted that the appellate authority has correct- 
ly ignored the sale deed executed by Smt. 


Vinod Kumari on behalf of the. minor sons. 


KV/LV/F15/78/USD 
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and he has further submitted that the ques- 
tion of unirrigated land was neither urged 
before the appellate authority nor that plea- _ 


has been taken before this court in writ juris- 
diction. 


6. I have examined the contentions raised 
on behalf of the parties and I think that the 
appellate authority has correctly held that 
Smt. Vinod. Kumari was not the natural guar 
dian of the minor sons of the petitioner and 
she was not competent to execute the sale 
deeds on behalf of the minor sons, Moreover, 
it appears that the will through which the 
petitioner's father Randhiv Singh had alleged- 
ly appointed Smt. Vinod Kumari as the guat- 
dian of the petitioners’ minor sons was not 
filed before the ceiling authorities. In this 
view of the matter the petitioner cannot con- 
tend that Smt. Vinod Kumari was the ap- 
pointed guardian and she was fully entitled 
to execute various sale deeds. 

7. Shri Virendra Singh brief holder for the 
learned counsel for the petitioner, has vehe- 
mently urged before me that in accordance 
with Section 28 of the Guardians and Wards 
Act 1890 Smt. Vinod Kumari was fully entitl- 
ed to execute sale deeds on behalf of the 
minor sons of the present petitioner, 


8 S. 28 of the Guardians and Wards Act 
1890 reads thus :— 
' “Where a guardian has been appointed by 
will or other instrument his power to mort- 
gage or charge, or transfer by sale, gift, ex 
change or otherwise, immovable property be 
longing to his ward is subject to any restric- 
tion which may be imposed by the instru- 
ment, unless he has under this Act been dec- 
lared guardian and the court which made the 
declaration permits him by an order in writ- 
ing, notwithstanding the restriction, to dispose 
of any immovable property specified in the 
order in a manner permitted by the order.” 

. 9. In view of the aforesaid provision, the 
petitioner could claim the benefit of the 
guardian having been appointed by will if he 
had produced the will before the ceiling 
authorities. In the present case, it is evident 
that the will has not been produced before 
the ceiling authorities nor there is any cate 
gorical averment in the writ petition that the 
will has been proved by secondary evidence 


‘before the ceiling authorities. In the absen 


of the will and its legal proof, the petitioner 
cannot desire (sic) (derive P) any benefit 

of the provisions of Section 28 of the Guar- 
dians and Wards Act, I think that the submi 
sions made by the learned brief-holder have 
no force. 


10. As regards the petitioner’s claim 


of 
 unirrigated land, he has not urged this poinà : 
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before the appellate authority nor he has 
made necessary averments in the writ pef- 
tion. It would not be proper exercise of dë- 
cretion to permit him to rake up the points 
during the course of arguments here. Accord- 
ingly I am not inclined to entertain the peti- 
tioners’ claim with regard to unirrigated land 
at this stage. 

ll. For the reasons given above the wit 
petition lacks merit and it is accordingly d-s- 
missed but I make no order as to costs. 

. Petition dismissed. 
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P. N. GOEL, J. 

Municipal Board, Appellant v. Srat. 
Chandrawati, Respondent. 

Second Appeal No, 2878 of 1968, [/- 
4-1-1979.* 

(A) Civil P. C. (5 of 1908), O. 2, 
R. 2 — Same cause of action — Smit 
for declaring plaintiff’s termination of 
service as illegal and reinstatement — 
Decreed — Second suit for arrears of 
salary is not barred as cause of c- 


tion for second suit arises only on 
reinstatement and is not same. AIR 
1977 SC 1466, Foll. (Para 5) 

Anno: (Cth 


AIR Comm., C. P. C. 
Edn.), O. 2 R. 2 N. 6 & 19. 
(B) U. P. Municipalities Act (2 of 
1916), S. 326 — Second suit agaimst 
Municipality for arrears of salary af-er 
termination of service set aside — 
Limitation under S. 326 (3) which ze- 


lates to suits in respect of acts of 
misfeasance and not  non-feasar.ce 
does not apply — Claim for pay arises 
only on setting aside termination 
order, (Para 6) 


Cases Referred: Chronological Pazas 
AIR 1977 SC 1466: 1977 Lab IC 697 5 


Krishna Chandra Agrawal, for Ap- 
pellant. 


JUDGMENT :— This is a defendant’s 
appeal against the judgment and d:c- 
ree dated 28-5-1968 passed by Seccnd 
Temporary Civil and Sessions Judge, 
Aligarh. 


= 2 Facts of this case are in a nam: 


row compass, Smt. Janki Devi was in 


"(Against judgment and decree of Hu- 
kam Singh, 2nd Temporary Civil and 
S. J., Aligarh, D/- 28-5-1968.) 


‘AW/AW/A227/79/KSB 


i 


notice dated 
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the employ of the appellant, Municipal 
Board, Aligarh as a maid servant, By 
19-9-1958 her services 
were terminated with effect from i-11- 
1958: Smt. Janki Devi filed a suit for 
declaration that the order dated 19-9« 
1958 terminating her services was ille- 
gal. Her suit was decreed. Conse- 
quently the appellant reinstated her 
on 16-2-1962, Smt. Janki Devi died on 
7-4-1962, Thereafter on 1-1-1963 Smt, 
Chandrawati, respondent heir of Smt, 
Janki Devi brought a suit for reco~ 
very of arrears of pay of Smt. Janki 
Devi for the period April, 1960 to 7th 
April. 1962. 

3. The suit was contested by tha 
appellant mainly on the ground that 
it was barred by time as it was not 
filed within 6 months as provided un- 
der S. 326 of the U. P, Municipalities 
Act, 1916. This contention found fav~ 
our with the trial court and as such 
the suit was dismissed on 16-10-1967, 
During the course of the judgment tha 
trial court also - expressed the view 
that the suit was barred by Order 2, 
R. 2, C.P.C. because no claim for 
arrears of pay was made by Smt 
Janki Devi in her earlier suit for dec« 
laration that the order dated 19-9- 
1958 terminating her services was ille~ 
gal. In appeal the Second Temporary 
Civil and Sessions Judge did not agrea 
with the view taken by the trial court 
and, therefore, decreed the respon- 
dent’s suit. í 

4, Sri R, P, Goyal, Iearned coun= 
sel for the appellant urged that the 
present suit was barred by Order 2, 
R. 2. C.P.C. because no claim for pay 
was preferred by Smt. Janki Devi in 
the earlier suit, As the order of ter- 
mination of services was a positive act 
on behalf of the Board and this order 
entailed non-payment of salary and as 


such S, 326 of the U. P. Municipali« 
ties Act was applicable and that, 
therefore, the suit having been filed 


the accrual of 
barred by time 


beyond 6 months of 
cause of action was 


under S. 326 (2) of the Municipalities 
Act. / 

5. Both the above contentions of 
the learned counsel are devoid of 


force. In the caSe of the State of 
M.P. v. State of | Maharashtra, AIR 
1977 SC 1466, the plea of the bar of 
Order 2, R. 2 was repelled on the 
ground that the cause of action for a 
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` uit for arrears of salary accrued due 


on the date of reinstatement. In the 
instant case Smt. Janki Devi was re- 
instated on 16-2-1962, It is thereafter 
that Smt, Janki Devi could claim her 
arrears of pay. If would not be incor- 
rect to say that after having reinstat- 
ed Smt. Janki Devi, the duty was of 
the Board to pay up her arrears of 
pay.. The Board remained silent, There- 
fore, the respondent had fo dle tha 
suit on I~1-1963. It is. thus patent thaf 
on account of the omission of the ap- 
pellant togive thesalary ofSmt. Janki 
Devi that the respondent was obliged 
o file the suit, In other words be- 
eause of the non-feasance of the Muni- 
cipal Board the present suit came in- 
to exsitence. 

6. Sub-sec, (3) of S. 326 of ths 
Municipalities Act relates to suits 
which are covered by: sub-sec, (1) of 
the said section. Sub-sec. (1) clearly 
envisages suits in respect of positive 
actsdone by the Board or ifs servants. 


This sub-section envisages. acts of mis“ 


feasance and not acts of non-feasance. 
In this aspect of the matter the ap- 
ipellant cannot rightly urge the limita- 
tion provided in sub-sec. (8) -of S. 326, 
The contention of Sri R. P. Goyal that 
because Smt, Janki .,Devis services 
were terminated so she was not given 
pay is not correct. So long as the 
‘lorder of termination of services stood, 
-ISmt. Janki Devi could not have pre- 
ferred any- claim for her pay. The 
claim for pay arose only when the 
order of termination was set aside by 
‘ithe court. Further her claim for ar- 
rears of pay arose when she was ac- 
tually reinstated by the appellant. 

7. The result of what has been said 
above is that this appeal is without 
force, It is dismissed with costs, 

Appeal dismissed. 
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K. N. SINGH, J. 

Smt. Batual Fatima, Applicant v 
Mohd. Qasim, Opposite Party. 
Civil Revn. No, 1318 of 1977, 
- J-12-1978* 


"(Against Judgment and Order of 
R. S. L. Srivastava, 2nd Addl. Dist. J., 
Allahabad, D/- 10-2-1977.) 


AW/AW/A107/19/AMG/MVJ 


D/- 


A. I. R. 


-(A) Civil P. C. (5 of 1908), ©. 17, 
R. 3 — Allahabad High Court General 
Rules (Civil) (1957), Rr. 585 and 586 
— Order under R. 3 dismissing suit 
with costs for plaintiff's default — 
Does not amount to ex parte order — 
Computation of costs. must be in ac- 
cordanca with R. 585 and not R. 586. 


Where the plaintiff although present 
in court- did not produce evidence: and 
thus failed to participate in proceed- 
ings, the order of the Court dismiss- 
ing the suit with costs under O. 17 
R. 3 would not -.amount to ex parte 
order. Therefore, while calculating tha 
costs R. 585 and not R. 586 of Allaha- 
bad High Court General Rules (Civil) 
would apply. AIR 1976 All 290 (FB) 
Foli. (Paras 4,5) 


Anno: AIR Comm. C. P.C, (9th 
Edn.), O. 17, R. 3, N. 1. 

(B) Civil P. C. (5 of 1908), S. 152 
~a Allahabad High Court General Rules 
(Civil) (1952) Rr. 585, 586 — Dismis- 
sal of suit under O. 17 R. 3 C.P.C. 
with costs — Costs correctly calculat- 
ed in accordance with R., 585 —- Ap- 
plication by plaintiff for correction of 
decree inasmuch as calculation of costa 
ander R. 586 on the ground that dec- 
ree waS ex parte was allowed — Heid 
none of the conditions in S. 152 was 
satisfied and correction of decree was 
in excess of jurisdiction. (Paras 2, 3, 6) 

Anno: AIR Comm. Civil P.-C. (9th 
Edn.) S. 152 N. 2. l 


Cases Referred: Chronological Paras 
AIR 1976 All 290: 1976 All LJ 379 
(FB). : 5 


R. H. Zaidi, for Applicant. 

ORDER :— This revision application 
is directed against the order of the 
Judge, Small Cause Court, correcting 
the decree passed in suit No. 156 of 
"1972 and also against the order of the 
Additional District Judge affirming 
the trial Court’s order. 

2. It appears that the plaintiff-op- 
posite party filed a suit in the court 
of the Civil Judge, Allahabad, for a 
declaration that he was owner of the 
house No. 541, Attarsuiya, Allahabad, 
The suit was however dismissed with 
costs under O. XVII, R. 3 of the Civil 
P.C. The plaintiff filed an appeal . be- 
fore the District Judge which wasg 
treated as miscellaneous appeal. The 
Additional District Judge dismissed tha 
plaintiff's appeal. Thereupon the. plain< 
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tiff filed a revision in this Couct 
which was dismissed by me. on 313% 
July, 1978, Meanwhile the plaintiff had 
made an application before the trial 
Court for correction of the decree. The 
trial Court has allowed that applica- 
tion and directed for the correction of 
the decree so far as the costs of the 
suit was concerned. 


3. The plaintiff-oppositg party made 
an application before the -Civil Judge 
and contended that dismissal of the 
suit under O. XVII R. 3 was ex parce 
and as such costs and fees 
have been calculated in  accordan:@ 
with R. 586 of the General Rulss 
(Civil) applicable to the subordinate 
Courts. The plaintiffs contention has 
been upheld by the Civil Judge as well 
as by the Additional District Judge in 
revision. R.- 585 prescribes a scale of 
rates at which fee is taxable while 
calculating the costs of the suit in 
contested .cases while Rule 586 pre- 
scribes rates for costs in cases decided 
ex parte. Both the lower courts hawe 
proceeded on the assumption that tne 
order of the Civil Judge dismissing 
plaintiffs suit under O. XVII R. 3 was 
inthe nature of an ex parte order and 
it did not amount to decision of the 
suit on merits in a contested case. Ori 
ginally cost had been calculated in zc- 
cordance with R. 585 which is appi- 
cable to contested cases but on the 
plaintiffs application both the cou-ts 
have held that fee should have been 
calculated in accordance with the ra-zes 
prescribed in R. 586 which is applica- 
ble to calculation of- fees in ex pacte 
. cases. The question therefore arises as 
to whether the dismissal of vlaintitf’s 
suit under O, XVII R. 3 would amount 
to an order on merits in a contesied 
case or it would be in the nature of 
an ex parte order. 


- 4. There is no dispute between the 
parties that the plaintiff-opposite pacty 
had filed a suit for declaration of title 
in respect of the house in dispute. The 
defendant-applicant filed written state- 
ment and -eontested the suit. Isszes 
were framed and a date for — final 
hearing was fixed. The suit was at 
one stage dismissed but on the pilam- 
tiffs application the ex parte order 
was set aside and the suit was-restor- 
ed and 19th Jan. 1976, was fixed for 
final hearing. On that date when he 
case was. called out the plaintiff ap- 


shouid 
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peared before the court and after in- 
forming the court he went to call his 
ccunsel; but thereafter he did not ap- 
pear, The Civil Judge thereupon dis- 
missed the suit under O. XVII R. 3 
of the Civil P. C. These facts cleari 
Show that the plaintiff, although pre 
sent m court, did not produce evidenc 
and he failed to participate in th 
proceedings. The trial court was, there- 
fore, justified in dismissing the plain- 
tiffs suit under R. 3 of O. XVII. 


3. In M. S. Khalsa v. Chiranji Lal 
(ATR 1976 AN 290) (FB) it was herd 
that where a party appears and does 
mot produce evidence or participate in 
the hearing and the court proceeds 
with the hearing and decides the cas 
under O, XVII R, 3, the decision is 
hot an ex parte decision in default o 
tne party concerned. In the instant 
case, the plaintiffs suit was a contest- 
ed case and the order dismissing th 
suit with costs was not ex parte as 
tne plaintiff had failed to produce 
evidence or participate in the proceed- 
ings. I am therefore of the opinion 
that fee was rightly calculated in ac- 
cordance with Rule 585 and the courts 
kelow acted illegally in holding that 
E. 586 was applicable to the case, 


_6. Learned counsel for the defen- 
cant contended that the courts below 
exceeded their jurisdiction in correct- 
ing the decree under S. 152 of the 
Civil P. C. I find considerable force 
inthe contention, S, 152 confers power 
cn a ‘court to correct error in a decree 
er order which may have occurred on 
eccount of any clerical or arithmeti- 


‘cal mistake in the judgment or due to 


any accidental slip or omission. In the 
mstant case, none of the conditions 
were satisfied; therefore the courts be- 
low acted in excess of their jurisdic- 
“ion in correcting the decree. 


7 In the result the revision suc- 
eeeds and, is accordingly allowed. The 
orders of the courts below are set 
aside and the application of the plain- 
“iff stands dismissed. l 

8. Notice of this revision was- sent 
fo the plaintiff opposite party but it 
was returned back with the endorse- 
ment that he has gone to Pakistan. At 
a subsequent stage fresh notices were 
-ssued to the plaintiff-opposite party 
ander registered cover but the same 
were not received back, Consequently 
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the service was deemed to be suffi- 
cient on the  plaintiff-opposite party, 
Moreover the defendant-applicant -was 
directed by this Court to serve notice 
of the revision personally on the plain~ 
tiff-opposite party by obtaining Dasti 
notices from the office, The defendant- 
applicant has filed an affidavit stating 
that the notice was personally, tender- 
ed fo the  plaintiff-opposite party but 
he refused to accept the same. These 
facts show that the plaintiff-opposite 
party was not interested in contesting 
the present proceedings. Since no one 
has appeared on behalf of the plain- 
tiff-opposite party there will. be no 
order as to costs, i 
Petition allowed, 
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Jamir Ahmad, Appellant v. -Madha< 
wanand and others, Respondents. 

Second Appeal No. 2340 of 1971, Dj- 
29-11-1978." 

Transfer of Property Act (4 of 1882), 
S. 106 — Notice to quit — Must bg 
on behalf of all lessors. 

Where notice terminating the ten- 
ancy did not purport to be on behalf 
of all the Iessors, held that the no- 
tice did not validly terminate the ten- 
ancy and the fact that the notice was 
given by a person who was the land- 
ford within the meaning of U. P. 
(Temporary) Control of Rent and Evi- 
ction Act, 1947, was of no consequ- 
ence. (Paras 6, 7) 

Anno: AIR Manual (3rd Edn.) T. P, 
Act S. 106 N. 19. 


Cases Referred: Chronological Paras 


1966 All LJ 35: 1965 All WR (HC) 
753 

AIR 1957 Assam 170 f 

AIR 1955 NUC (Al) 2699 5 

AIR 1914 AH 160 $ 


K. C. Dhuliya, for Appellant; S. K. 
Tewari, for Respondents. 

JUDGMENT :— This is a defendant’s 
appeal, who is aggrieved by the dec- 
ree directing his ejectment from the 
‘shops in dispute as also for recovery 
of arrears of rent and damages! passed 
a S O 


*®(Aganist judgment 
Addl. Civil J., Nainital, D/- 4-9-1971.) 
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t 


and decree of- 


A. I. R. 


by the trial court and affirmed by the 
lower appellate court, 


2. The learned counsel for the ap- 
pellant has challenged the decree of 
the courts below only in so far as it 
relates to the ejectment of the appel- 
dant, His submission in this regard is 
that the notice (Ext. 1) which was a 
combined notice demanding arrears of 
rent and terminating the tenancy of 
the defendant-appellant, was given 
only by two out of three lessors and 
could not, consequently, validly ter- 
2 his tenancy. As such, no dec- 

-for his ejectment from the shops 
could be passed. 


3. Ext. 1 was sent by Sri H. D. 
Sharma, Advocate, Nainital to the de- 


fendant-appellant on instruction by 
Madhava Nand and Parma Nand 


Chhimwal (plaintiffi-respondents Nos. 1 
and 2). It was a notice under S. 3 of 
U.P, Act No. IIT of 1947 and S. 106 of 
the T.P. Act. It ‘described the two 
plaintiff-respondents as tha owner-land 
lords of the shops in question and it 
was mentioned therein that the de- 
fendant-appellant was in arrears of 
rent for the last several months which 
he had failed to pay in spite of re- 
peated demands. It also mentioned 
that the clients. (namely, Madhwa Nand 
and Parmanand) did not want to con- 
tinue the tenancy of the defendant 
any more and it was being terminated 
from the expiry of thirty days of the 
receipt of the notice, 


` 4 The suit giving rise to the pre- 
sent appeal was filed after the notice 
aforesaid had been served and all the 
three respondents were arrayed as 
plaintiffs therein. In para 4 of the 
plaint, it was alleged that the plain- 
tiffs through a registered A/D notice 


called’ upon the defendant to pay ar- 


rears of rent due from him and simul- 
taneously terminated his tenancy un=- 
der S. 106 of the T. P. Act. The con- 
tents of the plaint including those of 
the aforesaid paragraph were verified 
to be true on personal knowledge by 
the three  plaintiff-respondents who 
signed the plaint. At the trial Parma 
Nand examined himself as the solitary 
witness on behalf of the plaintiffs. In 
his examination-in-chief, he — stated 
that he’ was the owner of shops 
Nos. 126. and 127 and that he got the 
notice served demanding arrears of 
‘rent and terminating the tenancy. of 
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the defendant-appellant 
sel. He also stated that he terminated 
the tenancy. of the defendant-aprel- 
lant through the- notice (Ext. 1). In 
the cross-examination he reiterated 
that he was the owner of the shops 
since the year 1945 and that the de- 
fendant-appellant was his tenant for 
about 8 or 10 years. He did not, how- 
ever, state a word about there being 
any other co-lessor with him or akout 
his having instructed the counsel 
to send the notice under Sec- 
tion 106. on behalf of himself 
and other co-lessors. It is obvious, in 
these circumstances, that the noice 
(Ext, 1) neither purported to be nor 


was sent on behalf of all the co- 
owners. Such a notice cannot validly 
bring about the termination of the 


tenancy of the defendant-appellant, In 
Prayag Sonar v. Motar Singh (AIR 
1914 All 160) a learned single Judge 
of this Court took the view that one 
of the-co-lessors could not by himself 
determine the lease. This view was 
also taken by a Division Bench of the 
Assam High Court in Arun Chardra 


Dowerah v, Panchu Modok (AIR 1957 
Assam 70), 
5. In Sri Ram v. Gopal Dass, (AIR 


1955 NUC (All) 2699), a learned Single 
Judge of this Court deciding a zase 
at Lucknow took the view that where 
the names of 8 out of 9 co-owners of 
a house were only mentioned in the 
notice sent by a lawyer under S. 106 
of the T. P. Act determining the ien- 
ancy and the 9th co-owner joined in 
the array of plaintiffs, the notice ter- 
minating the tenancy was valid, In 
that case the 9th owner, apart from 
joining in the array of the plairtifis 
also entered the witness box to prove 
that the notice sent by the lawyer 
was sent on his instruction. and was on 
his behalf also, In Misri Lal v. Ram 
Gopal (1965 All WR (HC) 753: (i966 
Ali LJ 35) S. S. Dhavan J. upheld 
the validity of a notice which was 
signed by one of the landlords where- 
as it should have been on behalf of 
both. In that case, the notice >ur- 
ported to be on behalf of both the 
fandlords though signed by only one 
of them. Added to it was the circum- 
stance that both the landlords had 
signed the plaint and there was a 

joint statement therein that they had 
served on the defendant a notice ter- 


Jamir Ahmad v, Madkawanand (Mehrotra J.) [Prs. 48] 
‘by. his couin-. 
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minating his tenancy. To quote the 
words of the learned Judge: 


“Where a notice of termination 
though signed by one of the joint 
owners, says that it was being sent on 
behalf of all of them, and subsequent- 
ly, all of them state, in the. plaint in 
the suit for ejectment, that they sent 
a notice of termination. it will be pre- 
sumed that the statement in the no- 
tice is correct, and the onus will be 
on the tenant to prove that the notice 
was not on behalf of all the joint 
owners.” 


6. In the present case, the notice 
does not purport to be on behalf of 
all the co-owners, Parmananad, one 
of the persons who instructed the 
counsel to serve the defendant-appel-+ 
lant with a notice under S. 106 of the 
T. P. Act alone has entered the wit- 
ness box. He does not state a word 
about all the co-lessors having instruc- 
ed the counsel to serve the notice. In 
these circumstances, it must be held 
that the notice was not served upon 
the defendant-appellant on behalf of 
all the three plaintiff-respondents. 
Consequently, it must also be held 
that the tenancy of the defendant-ap- 
pellant was not validly terminated. 


7. Learned counsel for the plaintiff- 
respondents has, however, urged that 
inasmuch as two  plaintiff-respondents 
on whose behalf the notice was sent, 
were landlords within the meaning of 
that term in U. P. Act No. III of 1947, 
the notice of demand and termination 
of tenancy of their behalf alone was 
sufficient to validly terminate the 
tenancy of the appellant. As far as the 
demand for the arrears of rant is con- 
cerned, the submission could be valid. 
However, a notice under S. 106 of the 
T. P. Act has to be on behalf of the 
entire body of lessors. The validity of 
the notice in the instant case may be 
upheld only in so far as it relates to 
the demand of the arrears of rent but 
as far as it proceeds also to terminate 
the tenancy of the defendant-appel-~ 
lant, it cannot be sustained. 


8. In the result, the appeal succeeds 
in part and the decree relating to 
ejectment of the defendant-~appellant 
from the premises: in question is set 
aside. The suit in regard to the relief 
of ejectment of the- defendant-appel- 


Z 
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lant from the shops in question is dis- 
missed, In other respects, the decree 
of the courts below is upheld, The 
`. parties shall, however, bear, their 
own costs, 
Í _ Appeal partly allowed, 
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Abdu! Ghani, Appellant v. Mahendra 
Kumar and others, Respondents, 

Second Appeal No. 1194 of 1974, Df- 
18-9- 1978. 

Civ P. C. (5 of 1908), s, 41, 
Expln. If and S. 144 — Sale in execution 
pf decree — Reversal of decree —: Resti- 
tution of property sold — If can , be 
claimed against bona fide auction pur- 
chaser — Explanation added to S. 47 by 
Amending Act of 1956 — Effect. ` 


_ If at a Court auction, property is pur-. 
chased by a bona fide purchaser who was 
-a stranger to the decree, and the decree 
z set aside or reversed, restitution can- 
not be claimed by the judgment-debtor, 
The Amending Act of 1956 has only laid 
down that amongst others, auction pure 


chasers, irrespective of the fact whether, 


hey were parties to the suit from before 
or not, shall be deemed to be such pare 
~ies for the purposes of the séction: The 
said amendment has not the exceptional 
effect of depriving a bona fide auction 
purchaser of the benefit of sale in his 
Favour. Because such an auction pur- 
ehaser is entitled to protection on an 
equitable principle that he should not be 
made to suffer on account of any mistake 
or irregularity committed by a court of 
taw, AIR 1943 Pat 325 Rel. on. 

(Para 15) 


The burden of proving bona fides, 
however, lies on an auction purchaser 
seeking to protect the sale which fs con- 
eluded in his favour, There is no war- 
rant in law for raising a presumption 
that a person who is not a party to the 
‘suit must be deemed -to be ‘a bona fide 
purchaser for value whatever may be the 

Facts of the case,’ AIR 1964 Mad 252 Rel. 
on. (Para 17) 

In the instant case the auction: pute 
ehaser was the own son of the decree- 
holder and execution court held that the 


F(Against judgment, order and decree of 
L. P. Jain, Addl. Civil J. Muzaffarnagar, 
D/- 17-4-1974.) ' i 
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money invested in the sale. came. from 
the decree-holder and set aside the sale 
and granted the restitution claimed by 
the judgment-debtor. 

Held that the lower appellate Court 
erred in arriving at-a conclusion that the 
auction purchaser not himself being the 
decree-holder, the purchase at -a . court 


. auction made by him could not have been 


assailed by the judgment-debtor. The 
decree of the lower appellate court was 
set aside and the decree of the execution 
court was restored. (Para 18} 


Anno: AIR Comm. Civil P. C. (1908) 
(9th Edn.), S. 47, Notes 19, 39 and S, 144, 
N. 13. `- 
Referred : 


Cases Chronological Paras 
AIR 1973 SC 2423 12 
AIR 1967 SC 608 6 
AIR 1965 SC 1477 9 
AIR 1964 Mad 252 -` 17 
AIR 1943 Pat 325 . $ 


AIR 1917 PC 121:45 Ind App 54 8, 12 
(1888) ILR 10 All 166 5 
P. C. Gupta, for Appellant; L. P. Nai- 


thani, V, B. Upadhaya, for Respondents. 


JUDGMENT :-~ The facts of this exes 
cution second appeal lie on a narrow 
ambit, The decree-holder-respondent 
No. 2 is the father of the auction-purcha- 
ser-respondent No. 1. The former is 
hereinafter referred to as the decree- 
holder and the latter as the auction-pur-— 
chaser. The decree~holder obtained a 
money decree against the judgment- 
debtor-appellant. The said decree was 
an ex parte decree.. The judgment-debtor 
applied under O, 9 R. 13 of the Civil 
P. C. for setting aside the said decree, 
While the restoration application was stilt 
pending, the’ decree-holder applied for 
the execution of the decree by attach« 
ment and sale of the Bhumidhari land 
of the judgment-debtor. In the said exe. 
cution case, about 24 bighas of land be- 
longing to the judgment-debtor was 
attached and was purchased by the auc= 
tion-purchaser for a sum of Rs. 5,000/« 
and the sale was duly confirmed. There 
after, the ex parte decree was set aside 
by the trial court. 


2. After the ex parte decree had been 
set aside the judgment-debtor applied 
for restitution under S. 144 read with 
S. 47 of the Civil P. C. According to the 
judgment-debtor, the property had been 
purchased by the decree-holder himself 
in the name of his son. He further plead- 
ed that the auction-purchaser was not a` 
bona: fide purchaser for value. The 
auction~purchaser repelled the said con- 
tention. The.execution court allowed the 


-~ 
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objection and set aside the sale in farour 
of the auction purchaser and granted the 
restitution claimed by the judgmé=nt- 
debtor. The trial .court inter alia. veld 
as follows :-— oe ee oe : 


“Had he (ie, “the auction-purcheser] 
paid the amount from the account of his 
shop, he would have definitely ent2red 
it in his shop, account and his unexpEin~ 
ed testimony shows that this amount ~vas 
paid by some other person and acc=rd- 
ing to the allegations of the applicant, 


it was paid by the O. P.-No. 1 (ie. the. 


decree-holder) and this auction was tur- 
chased by him’ (ie, the decree-hokler) 
in the name of his son O. P. No. 2 tthe 
auction-purchaser).” 
(The words within brackets have been 
supplied by me.) l 

3. Against the order of the exect-ion 
court, the auction-purchaser preferred an 
appeal. 
of appeal. It was held by the cour of 
appeal that the auction-purchaser not 
himself being the decree-holder, the pur- 
|chase at a court auction made by aim 
could not have been assailed by the j-dg- 
ment-debtor. It accordingly allowed the 
‘ appeal and set aside the order of the 
execution court. The judgment-de5dtor 
has now come in second appeal to this 
court, l 


. 4 On behalf of the appellant, two 
points have been ‘pressed. Firstly, it has 
been contended that the lower appellate 
court has completely overlooked the 
addition of the Explanation to S. 4 of 
the Civil P. C. by the Amending Ax of 
1956. In other words, his contention was 
that by addition of the said Explanction, 
the distinction which was previously made 
by the courts between a purchaser who 
was himself a decree-holder and a s--an- 
ger auction-purchaser has been comple- 
tely obliterated and the said decision; are 
no longer good law, It was next zon- 
tended that it was not proved that the 
auction-purchaser was a bona. fide our- 
chaser for value. It was submitted that 
the execution court had recorded a zate- 
gorical finding that the actual purchaser 
was the decree-holder himself who had 
supplied the money and that the lzwer 
appellate court has erred in reversing the 
order of the execution court without set- 
ting aside this finding. I shall first >ro- 
ceed to consider the law before the 
amending Act of 1956 and shall then 
examine the validity of the submissien of 
the learned counsel that the said law no 
longer holds good after the amendmet, 
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It was allowed by the first court. 
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5. The earliest case about which refer- 
ence has been made in this connection is 
Zain-ul-Abdin ‘Khan v, Muhammad 
Asghar Ali Khan (1888) ILR 10 All 166. 
In the said case, their Lordships of tha — 
Privy Council observed as follows :— 


~- "It appears to their Lordships that there 
{fs a great distinction between the decree- 
holders who came in and purchased under 
their own decree, which was afterwards 
reversed on appeal, and the bona fide 
purchasers who came in and bought at 
the sale in execution of the decree to 
which they were no parties, and at a 
time when that decree was a valid decree, 
and when the order for sale was a valid 
order, 


A great distinction has been made be- 
tween the case of bona fide purchasers 
who are no parties to a decree at a.sale 
under execution and the decree-holders 
themselves. In Bacons Abridgment, 
Title “Error”, it is laid down, citing old 
authorities, that “if a man recovers 
damages, and hath execution by fieri 
facias, and upon the fieri facias the 
sheriff sells to a stranger a term for years, 
and after the judgment is reversed, the 
party shall be restored only to the money 
for which the term was sold, and not to 
the term itself, because the sheriff had 
sold it by the command of the writ of 
fieri facias.” There are decisions to a 
similar effect in the High Court at Cal- 
cutta. They are collected in. a note in 
Broughton, in his book on the Civil P. C. 
fourth edition, note to S. 246, Act VIII 
of 1859. So in this case, those bona fide 
purchasers, who were no parties to the 
decree which was then valid and in force, 
had nothing to do further than to look to 
the decree and to the order of sale.” 


6. This decision has been consistently 
followed, as it ought to have been fol- 
lowed, by different High Courts and it 
is not necessary to refer to all those 
cases, An analogous’ question arose for 
the consideration of the Supreme Court 
fn the case Janak Raj v. Gurdial Singh, 
AIR 1967 SC 608. In the said case, the 
decree-holder had obtained a money 
decree against the judgment-debtor. In 
execution of the said decree, the property 
of the judgment-debtor in that case was 
sold. The decree was subsequently set 
aside and the auction-purchaser who was 
a stranger to the decree applied to the 
execution court for confirmation of sale, 
Against that application the judgment- 
debtor of that case filed an objection. 


Their Lordships of the Supreme Court 


108: All. [Prs, 6-9] 


held against the judgment-debtor and 
observed as follows (at pp. 613, 614) :— 

“For the reasons already given and the 
decision noticed, it must be held that the 
appellant-auction-purchaser was entitled 
to a confirmation of the sale notwith- 
standing the fact that after the holding 
of the sale the decree had been set aside. 
The policy of the Legislature seems to 
be that unless a stranger auction pur- 
chaser is protected against the vicissitudes 
of the fortunes of the suit, sales in exe- 
cution would not attract customers and 
it would be to the detriment of the in- 
terest of the borrower and the creditor 
alike if sales were allowed to be impugn- 
ed merely because the decree was ulti- 
mately set aside or modified. The Code 
of Civil Procedure of 1908 makes. ample 
provision for the protection of the: inter- 
est of the judgment-debtor who feels that 
the decree ought not to have been pass- 
ed against him. On the facts of this case, 
it is difficult to see why the judgment~ 
debtor did not take resort to the provi- 
sions of O. XXI, R. 89.. The decree was 


for a small amount and he could hava 


easily deposited the decretal amount be« 
sides 5 per cent of the purchase money 
and thus have the sale set aside! For 
--reasons which are not known to us he 
did not do so.” 


7. In this very case, the attention of 
their Lordships of the Supreme ' Court 
was invited to the amendment introduced 
by the amending Act of 1956 on behalf 
of the judgment-debtor. Dealing with the 
said question, it was stated by their 
Lordships as follows (at p. 614) :-— 

“Lastly, it was contended that the 
amendment of S. 47 of the Code of Civil 
Procedure altered the whole situation 
inasmuch as by the Amending Act of 
1956 auction purchasers are to be treated 
as parties to the suit. We are not here 
concerned with the question as to whe- 
ther restitution can be asked for against 
a stranger auction purchaser at a sale in 
execution of a decree under S. 144 of the 
Civil P. C. and express no opinion there- 
on. In our opinion, on the facts of this 
case, the sale must be confirmed.” , 

8. The reason for the distinction drawn 
by the courts between an auction pur- 
chaser who is himself a decree-holder 
and a stranger auction purchaser has been 
elaborately explained by a Division Bench 
of the Patna High Court in Chota Nagpur 
Banking Association v. C. T. M. Smith, 
AIR 1943 Pat 325. Sir Fazl Ali, C. J., as he 
then was, delivering the opinion of the 
court held :— 


l 
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"S. 144, Civil P. C., embodies a well- 
established rule of equity that on the 
reversal of a decree the party against 
whom the wrong decree is passed should, 
as far as possible, be placed in the same 
position which he would have occupied 
but for such decree because it is the duty 
of the court to act rightly and fairly ac- 
cording to the circumstances towards all 
the parties involved and to remove as far 
as possible the consequence of a wrong 
or unjust decree. One can understand 
this rule being relaxed in those cases 
where it conflicts with another rule of 
equity, namely, that a bona fide purchaser 
-for value should not be allowed to suffer 
on account of the mistakes or irregulari< . 
ties committed by a Court of law, but I 
do not see why it should be relaxed in 
favour of a party who had due notice of 
the fact that the decree in execution of 
which he was proceeding to purchase 
the property was liable to challenge and 
had been challenged because he cannot 
be deemed to have acted with the due 
‘care and caution if in spite of such notice 
he proceeded to purchase the property... 


MADE HEHHOEEH EEO HE 


scvcccssrsceees It is true that a stranger to 
the decree is not bound to enquire into 
the merits of the plaintiff’s claim or into 
the validity of the decree and, therefore, 
ordinarily the presumption is that such a 
person is unaware of these matters, but 
where there is clear and cogent evidence 
that, he was fully aware of the merits of 
the controversy in regard to the property 
purchased by him and was also awara 
that the validity of the decree was under 
challenge, there is no room for that pre- 
sumption.” 


In the case reported in Ganapathy — 
Mudaliar v, Krishnamachariar (1918) 45 
Ind App 54:(AIR 1917 PC 121), the 
Privy Council held that in a case where 
the decree-holder himself is an auction 
purchaser, the sale held and confirmed 
in his favour cannot be called in question 
by means of a separate suit but-it could 
only be set aside by filing an objection 
under S. 244 of the Civil P. C. 1882 which 
corresponds to S. 47 of the Civil P, G. 
of 1908. . 


9. In view of the decision of the 
Supreme Court in Mahijibhai Mohanbhaf 
Barot v. Patel Manibhai Gokalbhai, AIR 
1965 SC 1477, it is now ‘well settled.tha? . 
an application under S. 144 C. P. C. is an | 
application in execution. A fortiori an 
objection’ against such -an application 
shall be an objection under S..47 C. P. G 
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10. From the cases referred to above, 
the propositions which emerge may now 
be stated. 

(1) if at a court auction, property $ 
purchased by the, decree-holder himsel:, 
the auction sale may be set aside ani 
restitution allowed to the judgment-deh- 
tor in case the decree is set aside or 
reversed provided the other concitions cf 
S. 144 C. P. C. are satisfied. 


(2) No such restitution can be claimed 
by the judgment-debtor in case`the pro- 
perty has been purchased at an auction 
sale by a purchaser who is stranger to 
a decree provided such purchase is bona 
fide. 

(3) Proceedings for restitution under 
S. 144 C. P. C. are execution proceedings. 

(4) Restitution can be claimed only 
under S. 144 read with S. 47 of the Civ 
P. C. and not by a separate suit. 

11. Learned counsel for the appellart 
has, however, strongly urged that after 
the amendment introduced in S. £7 
C. P. C., the distinction between points 1 
and 2 (supra) which was previously drawn 
by the courts has now become academia, 
According to him, after the amendmen, 
restitution can be claimed even if the 
property has been purchased by a bora 
fide purchaser who was stranger to tke 
decree if the said decree is set aside cr 
reversed. The amendment to S. #7 
C. P. C. introduced by the Amending 
Act of 1956 is in the form of an Exple~ 
nation and reads as follows :——~ 

“For the purposes of this section, a 
plaintiff whose suit has been dismissed, 
a defendant against whom a suit has been 


dismissed and a purchaser at a sale in 


execution of the decree are parties to the 
suit.” 


12. Reliance was placed on Harnandrai 
Badridas v. Debidutt Bhagwati Prasad, 
AIR 1973 SC 2423 in which Mukherje,, 
J., delivering the opinion of the court, 
stated as under (at p. 2427) t=- 

“It is important to remember that after 
the decision of the Privy Council in 
Ganapathy’s case, 45 Ind App 84: (ATR 
1917 PC 121) there has been an amenc~< 
ment of S. 47 as a result of which tre 
purchaser at a sale in execution of a 
decree, whether he is the decree-holder 
or not, is unquestionably a party to the 
suit for the purpose of S. 47. Having re- 
gard to this, all questions arising between 
the auction purchaser and the judgmen 
debtor must in our view be determined bry 
the executing court and not by a separate 
sujt,” 
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"13. The contention advanced on behalf 
of the appellant is based on a misconcep= 
tion of the nature of the provisions con- 
tained in S. 144 and S. 47 of the Civil 
F. C. The aforesaid two provisions opes 
rate in different: fields and are of differ- 
ent nature. S. 144 C. P. C. confers a 
sibstantive right on the judgment-debtor 
to obtain restitution in case the decree is 
r2versed, modified or set aside. S. 47 of 
tae Civil P. C. is procedural in nature. 


14. It is true that the Civil P. C 
mainly deals with adjective law just as 
tne law of evidence or the law relating 
tə limitation. However, the substantive 
law and adjective law cannot be kept in 
watertight compartments, In practice a 
Snarp line cannot be drawn segregating 
tnese two different sub-divisions of law. 
4 conclusive evidential fact, though it 
fnds place in the law of evidence, is 
properly speaking a branch of substantive 
law. Similarly, the law of prescription 
may, in an appropriate case operate as a 
\estive fact and may confer upon an in~ 
truder the rights of owner. Salmond on 
Jurisprudence, 12th edition page 462, has 
laid down :— 


‘Although the distinction between sub- 
stantive law and procedure is sharply 
crawn in theory, there are many rules 
cf procedure which, in their practical 
cperation, are wholly or substantially 
equivalent to rules cf substantive law. 
In such cases the difference between these 
two branches of the law is one of form 
rather than of substance.” 

15. The judgments referred to above 
clearly recognise a right in a judgment- 
cebtor to claim restitution when a decree 
has been modified, set aside or reversed 
if all other conditions of S. 144 of the 
Civil P. C. are satisfied. The aforesaid 
provision is peremptory in its operation, 
end a judgment-debtor who has been 
wronged by an incorrect decree is en- 
titled as a matter of right to be placed 
in the position which he would have 
ctherwise occupied but for such a decree, 
S. 47 of the Civil P., C. is merely proce- 
cural. It inter alia provides that all 
questions arising between the parties to 
the suit in which the decree was passed, 
cr their. representatives, and relating to 
the execution, discharge or satisfaction 


- Cf the decree, shall be determined by the 


court executing the decree and not by a 

separate suit. In other words, the said 
section of the Civil. P. C. enumerates the 
various kinds of disputes which can be 
Cecided by the executing court It fur- 
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ther places a bar on a civil suit being 
filed in relation to such disputes. The 
Amending Act of 1956 has only laid down 
that amongst others auction purchasers, 
irrespective of the fact whether they 
were parties to the suit from before ‘or 
not, shall be deemed to be such parties 
for the purposes of the section: I can- 
not subscribe to the view that the said 
amendment has the exceptional effect of 
depriving a bona fide auction purchaser 
of the benefit of sale in his favour. As 
pointed out by Fazl Ali, C. J. in ithe case 
of Chota Nagpur Banking Association 
(supra) such an auction purchaser is en- 
titled to protection on an equitable prin- 
ciple that he should not be made to suffer 
on account of any mistake or irregularity 
committed. by a court of law. The first 
contention advanced on behalf . of the 
appellant must, therefore, fail, 


| ia 

16. The second submission advanced 
on behalf of the appellant stands on a 
better footing. The lower appellate 
court, while reversing the decree of tha 
trial court has only held, that the decree- 
holder Ratan Lal and his son Mahendra 
Kumar are separate in mess and resid- 
ence. It also held that Mahendra! Kumar, 
the auction purchaser, has a. separate 
business. It has, however, not recorded 
any finding that Mahendra Kumar was a 
bona fide purchaser for value and had no 
knowledge of the ex parte decree obtain- 
ed by his father irni ' pursuance of which 
the sale was held. He has also not found 
that the auction purchaser did not know 
that the judgment-debtor had made an 
application for setting aside the said 
decree and that the application was await- 
ing disposal. 

17. It may be that a stranger to the 
decree is under no duty to enq uire into 
the merits or into the validity. of the 
decree in pursuance of which a sale is 
held. A stranger will necessarily be un- 
aware of such matters. In the instant 
case, the auction purchaser is the own 
son of the decree-holder and the execu-= 
tion court has held that the money in= 
vested in the sale came from the decree- 
holder. This finding has not been rever- 
sed by the court of appeal. It has been 
held in S. P. Sahul Hamid v. P. M. Abdul 
Majid, AIR 1964 Mad 252, that burden of 
proving bona fides lies on an; auction 
purchaser seeking to protect the sale 

hich is concluded in his favour. The 
ower appellate court has proceeded on 
he basis that there is a presumption that 

person sao is not a party to‘ ‘the suit 
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‘fo his costs throughout. 


- AIR 1961 SC 699 
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must be deemed to be a bona fide pu 
chaser for value whatever may be the 
facts of the case, There is no warrant in 
law for raising such a presumption, In 
my opinion, the second submission urged 
on behalf of the appellant deserves to 
succeed, 


18. The result &s that this appeal suc~ 
ceeds and is hereby allowed, The decreal 
of the lower appellate court is set aside 
and the decree of tha execution court is 
restored. The appellant will be entitled 
The amount 
deposited by the appellant pending orders 
pl court as security shall be refunded 


` 


Appeal allowed, 
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filed by the plaintiff-applicant against the 
order of the Additional District -Judg2, 
Agra, dated 23rd April, 1977, rejecting 
the plaintiff-applicant’s review a cea 
tion. 


2. The plaintiff-applicant filed a, suit 
` for recovery of arrears of rent and ejec™ 
ment against the . defendant-opposi-e 
party in the court of the Munsif. In Oct, 
1972 the suit was transferred to the fi-a 
_ of the Judge, Small Cause Court in view 
of S. 9 of the Civil Laws (Amendment) 
Act, 1972. ‘The Judge, Small Cause Court, 
dismissed the plaintiff’s suit for the rec- 
very of arrears of rent but it decreed 
the suit for defendant’s ejectment. Boch 
the parties, the plaintiff as well as the 
defendant, filed revision before the De~ 
trict Judge. On 22nd March, 1976, the 
Additional District Judge allowed bozh 
the revisions and set aside the judgment 
and decree of the Judge, Small Caws 
Court, and remanded the suit to the Adci~ 
tional Munsif, before whom the plaintif’s 
suit had initially been filed, with a direc- 
tion: that the suit may be tried afresh, 
The remand order was passed on tie 
findings that the Judge, Small Cause 
- Court, had no jurisdiction to try the suit 
as it was originally filed before the Mun- 
sif on the regular side. The plaintiff cid 
not challenge the order of remand in 
revision before the High Court. But the 
defendant opposite party filed two revi= 
sions under S. 115 of the Civil P. C. te- 
fore the High Court against the order of 
remand but when the revisions came ap 
for hearing the defendant got the same 
_ dismissed as not pressed,’ On 20-9-1976, 
the plaintiff-applicant filed a review aprli- 
cation before the Additional District 
Judge under Ss. 114 and 151 read w.th 
O. 47, R. 1 of the Civil P. C. for reviz=w 
of his judgment dated 22nd March, 1976, 
Along with the review application, fhe 
plaintiff filed an application under S. 5 
of the Limitation Act for condoning The 
delay in filing the review application. 
The Additional District Judge rejec ed 
the plaintiffs application under S. 5 of 
the Limitation Act as he refused to cen- 
done the delay; he further dismissed. -he 
review application by his order dazed 
23rd April, 1977. — 


3. Before I deal with the contention 
raised on behalf of the applicant, I con= 
sider it necessary to refer to the vari>us 
legislative amendments which were made 
from time to time. U. P. Act XIII of 
1972 was enforced with effect from 15th 
July, 1972. S. 20 (6) of the said Act 
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amended entry 4 of the Second Sch. to 
tbe Provincial Small Cause Courts Act, 
1£87. Shortly thereafter the U. P. Civil 
Laws (Amendment) Act, 1972 (U. P. Act 
3° of 1972) was enforced on 20th Sept. 
1672. This amending Act deleted S. 20 
(€) of U. P. Act XII of 1972 and by 
S. 9 the Judge, Small Cause Court, was 
invested with power to hear and decide 
a suit filed for recovery of arrears of 
rent and ejectment, In pursuance of 
5 9 of the U. P. Civil Laws Amendment 
Act, 1972, the plaintiff-applicant’s suit 
was transferred from the court of the 
IH Additional Munsif to the Judge, Small 
Cause Court. As already noted the suit 
for arrears of rent was dismissed but it 
was decreed in so far as the defendant’s 
ejectment was concerned. A learned 
Single Judge of this Court, however, held 
that if a suit was filed in the Civil Court 
o2 the regular side for recovery of rent 
and ejectment, the same could not be 
transferred to the Judge, Small Cause 
Court under S. 9 of the U. P. Civil Laws 


. Amendment Act, 1972, and the decree if 


any passed by the Judge, Small Cause 
Court, on transfer of a suit was with- 
out jurisdiction. The Additional District 
Judge placing reliance on the said judg- 
ment set aside the decree of the trial 
court and remanded the suit to the 
Munsif’s court for re-hearing. Meanwhile 
the legislature intervened and enacted 
U. P. Urban Buildings. (Regulation of 
Letting, Rent and Eviction) (Amendment) 
Act, 1976, U. P. Act 28 of 1976. S. 26 
cf the 1976 Act contained transitory pro~ 
vision. Sub-see. (6) of S. 26 provided 
that S. 9 of the U. P. Civil Laws (Amend- 
rent) Act, 1972, shall apply and shall be 
deemed always to have applied in rela~ 
fion to suits of the nature referred ‘to 
therein which before the commencement 
of that Act had been transferred to a 
competent court and were pending imme- 
diately before the date of commencement 
ef that Act in such transferee court as 
they apply in relation to suits which were . 
pending in the court in which they were 
instituted. The proviso to the sub-section 
curther laid down that any suit decided 
3y the transferee court between the com-~ 
mencement of the U. P. Civil Laws 
Amendment Act, 1972, and the commence- 
ment .of U. P. Act 28 of 1976, on the as- 
sumption that S. 9 of the Civil Laws 
Amendment Act, 1972, did not apply ‘to 
the said suit shall be deemed to have 
peen validly decided as if the said section 
did not apply to such suits. The provi- 
sions contained in S. 26 (6) were retros- 


#12 All. ([Prs, 3-6] 


pective in nature and validated the decree 
which may have been passed by the 
Judge, Small Cause Court in a suit which 
May have been instituted in the Munsif’s 
court and later on transferred to the 
Judge, Small Cause Court in pursuance 
of S, 9 of the U. P. Civil Laws Amend- 
ment Act, 1972. The legislature enacted 


this provision in order to meet the diffi- 


culty which had arisen on account of the 
judgement of the learned Single Judge of 
this Court. In view of the aforesaid re- 
trospective legislation the plaintiff-appli- 
cant filed an application for review of 
the order of the Additional District Judge 
dated 22nd March, 1976. The Additional 
District Judge, however, dismissed the 
same on the ground already noted. 


4. Learned counsel for the applicant 
urged that since the legislature had en- 
acted a provision with retrospective effect 
to validate the decree of the Judge, 
Smail Cause Court, the Additional Dis- 
trict Judge should have given effect to 
the legislative intent by recalling his 
order of remand. He refused to exercise 
the jurisdiction vested in him by law in 
dismissing the review application. There 
is no dispute that the provisions of S. 26 
(6) are retrospective and consequently the 
amendment must be deemed to have 
been enforced on all material dates. The 
effect of the deeming clause contained in 
the said provision was that the Judge, 
Small Cause Court, had jurisdiction at all 
material times to hear and decide the 
plaintiff's suit. The statutory fiction 
created by S. 26 (6) validated the decree 
of the Judge, Small Cause Court, and 
cured the defect, if any. It is’ well settled 
that whenever legislature enacts law with 
retrospective effect, the legislative intent 
must be given effect-by-the courts. A 
ease decided or a judgment given in ac- 


cordance with the law as it stood on the 


date of decision is open to review on the 
ground of subsequent change of law, 
provided a deeming provision is contain- 
ed in the amending law. The deeming 
provision of law under S. 26 (6) made the 
said provision effective, and operative 
with effect from 20th Sept. 1972, namely, 
the date when S. 9 of the U. P. Civil 
Laws Amendment Act came into force. 
By the said amendment a legal fiction 
was created, consequently the amended 


provision was fully effective and opera- - 


tive at all material time with effect from 
20th Sept. 1972. 
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It was, therefore, open. 
. to the plaintiff-applicant to apply for the ` 


review of the judgment which’ had pro-. 
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ceeded on the assumption that the Judge, 
Small Cause Court, had no jurisdiction 
to try the suit. A review application 
would be maintainable as due to the re- 
trospective change of law there would be 
an .error. apparent on the face of the re- 
cord; the error would be that the law that 
was applied by the Additional District 
Judge in setting aside the decree of the 
Judge, Small Cause Court, was not the 
law which was applicable. 


5. The U. P. Act No. 28 of 1976 did 
not, however, contain any provision for 
review of the judgment or decree which 
may have been passed earlier. The legis- 
lature made no specific provision under 
the Amending Act for the review of the 
judgment and decrees which may have 
been passed earlier even though the pro- 
visions of S. 26 (6) were retrospective in 
nature. In the absence of any specific 
provision contained in the Amending Act, 
the provisions contained in the Civil 
P. C. for the review of orders, judgments 
and decrees would be applicable. For 
this reason the plaintiff's review applica- 
tion was made under Ss. 114 and 115 of: 
the Code read with O. 47, R. 1. The 
learned Additional District Judge reject- 
ed the review application on the ground 
that it was made beyond the prescribed 
period of limitation. There is no dispute 
that the period of limitation for making 
the review application is thirty days 
from the date of order or decree. An 
application under S. 114 read with O. 47, 
R. 1 must be made within 30 days from 
the date of order or decree, if it is made 
beyond 30 days from the date of order 
or decree it is-not maintainable unless 
sufficient cause is shown for the’ delay 
and the court condones the delay under 
S. 5 of the Limitation Act. In the instant 
case the plaintiff’s application for review 
of the remand order was admittedly made 
beyond thirty days as the order of re- 
mand was made on 22nd March, 1976, 
while the review application was made on 
20th Sept., 1976. The plaintiff's applica- 
tion was beyond time and he was aware: 
of this defect and for that reason he had 
made an application under S. 5 of the 
Lim. Act for condoning the delay. The 
learned Additional `‘ District Judge con- 
sidered the plaintiff's explanation but. he 
found no sufficient cause to condone the 
delay. 


6. Learned counsel for the plaintiff- 
applicant urged that the review applica- 
tion was made in: extraordinary circum-|. 
stances on account of the amendment of 
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law, therefore the law of limitation wes 
not applicable to it. I find no merit in tke 
contention. The Additional District Judge 


was exercising the powers of. court in- 


hearing the revision under S. 25 of tke 
Small Cause Courts Act and he wes 
exercising the powers: of a Civil Court. 
The provisions contained in the Civil 
P. C. and the Limitation Act were ap- 
plicable to the proceedings before him. 
In Mohd. Azamat Azim Khan v. Raia 
\Shatranji (ATR 1963 All 541), a Full Bench 
of this Court held that if a law was 
amended with retrospective effect the 
judgment and decree of a court founded 
on the unamended law was liable to be r2- 
viewed under O. 47, R. 1, C. P. C. to give 
effect to the law as amended by the legis- 
lature. The Full Bench, however, o9- 
served that the judgment or decree could 
be reviewed only if the review applica- 
tion could be made within the period 
prescribed by law. If the review app.i- 
‘teation was made beyond the limitation 
prescribed for the same, the review as- 
plication would not be maintainable. The 
Full Bench judgment of this Court was 
afirmed by the Supreme Court in Reja 
Shatrunjit.v. Mohd. Azmat Azim Khan 
(AIR 1971 SC 1474). The petitioner’s con- 
tention that the law of limitation was not 
applicable to review application canrot 


be upheld. The Additional District Judze 


had considered the plaintiff’s application 
for condonation of delay and he retect2d 
the same as in his opinion the plainti*t- 
applicant had failed to make out any 
sufficient cause for condonation of deley. 
It is not open to this Court in these pro- 
ceedings to interfere with the findings 
recorded by the Additional District Judge. 


7. Learned counsel for the plaintif- 
applicant contended that the order datad 
22nd March, 1976, was a nullity and tas 
decree of the Judge Small Cause Couzt, 
stood validated under S. 26 (6) of U. P. 
Act 28 of 1976. He relied on the Supreme 
Court judgment in Sunder Dass v. Rem 
Prakash, 1977 All Ren Cas 244 : (AIR 1977 


‘SC 1201). The Supreme Court held tkat: 


if a law was amended with retrospective 
effect and if the judgment or decree whizh 
may have been passed by the court in 
- contravention of that law would be nul- 
lity and it is open to the party agairst 
whom the decree of ejectment may haye 
been passed to raise objection in exectu- 
tion proceeding that the decree was a 
nullity on the date when.it was sought to 
be executed. The question of making a 
review application and the limitation, as 
1979 A1l./8 IV G—1i1 
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is involved in the present case, was not 
considered by the Supreme Court. 


' & Learned counsel then referred to 
the Supreme Court decisions in M. K. 
Venkatachalam L-T. O. v. Bombay Dyeing 
and Manufacturing Co. (AIR 1958 SC 875) 
and Income-~tax Officer, Alwaye v. Ashok 
Textiles Ltd. (AIR 1961 SC 699) in support 
of his contention that the plaintiffs re- 
view application was maintainable on ac- 
count of change of law with retrospective 
effect. I find no difficulty in accepting 
the contention that a review application 
would be maintainable if the law is 
amended with retrospective effect and it 
is the duty of the court to give full effect 
te the retrospective legislation provided ` 
the review application is made within the 
period of limitation: In mone of the 
acoresaid Supreme Court decisions the 
question of limitation was involved. The 
Supreme Court considered the scope of 
S. 35 of the Income-tax Act, 1922. and 
observed that the restrictive operation of 
the order of review under O. 47, R. 1 was 
not applicable in the case of S. 35 of the 
Income-tax Act as the special provision 
was made by the Income-tax Act which 
was a special Act. Therefore the provi- 
sions of O. 47, or S. 114 of the Civil P. C. 
were not applicable to review proceedings 
under S. 35 of the Income-tax Act. Since 
the plaintiff-applicant’s application for 
review was made beyond time, the court 
below rightly rejected the same. The 
Additional District Judge. did not commit 
any error of jurisdiction or law in reject- 
ing the plaintiffs review application. The 
plaintiff has failed to make out any case 
for interference with the order of the 
court below. 


9. Lastly, the learned counsel for the 
plaintiff-applicant urged that since in- 
herent jurisdiction of the Additional Dis- 
trict Judge was invoked by the plaintiff- 
applicant the’ review . application was 
maintainable as no period of limitation 
is prescribed for the exercise of inherent 
power. No doubt, the plaintiff-applicant 
had mentioned S. 151 of the Civil P. C. in 
his review application, but the court has 
no power to review its order in exercise 
of its inherent power. It is well settled 
that the power of review is not inherent 
power. It must be conferred by law 
either specifically or by necessary im- 
plication. Section 114 and O. 47, R. 1 ex- 
pressly confer power of review on the 
civil court; therefore the ‘power of re-' 
view must be exercised under the said 
provision and. inherent power will not in-. 
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tee power of review. See Patel Narshi 
Thakershi v, Pradyumnasinghji (AIR 1970 
SC 1273). J therefore hold that the plain- 
tiffs application for review was. not 
maintainable under S. 151 of the Civil 
REC. 

10. In the result, the revision fails 
and is accordingly dismissed, but there 
will be no order as to costs. 

ae Revision Gismissed, 
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Writ Peth. No. 3388 of 1977, DI- 19-9- 
1978. 


(A) U, P, Consolidation of Holdings 
Act (5 of 1954), Ss. 5 (2) Explanation and 
49 ~- Initiation of proceedings under 
Ceiling Act during pendency of com- 
solidation proceeding -— Maintainable 
— Explanation to S. 5 (2) creating legal 
fiction —- Scope of — Governs both Sec- 
tion 5 (2) and S. 49 — ((i) Interpretation 
of Statutes — Legal Fiction — (ii) U, P. 
Imposition of Ceiling on Land Holdings 
Act (1 of 1961), S. 10 (2)). 


Proceedings under the U, P, Imposition 
of Ceiling on Land Holdings Act are 
maintainable and can continue during the 
pendency of proceeding under the U., P. 
Consolidation of Holdings Act. (Para 26) 


The phrase. “declaration of rights or 
interest in any land” occurring in Sec- 
_ tion 5 (2) has the same meaning and signi~ 
ficance as the phrase “declaration and ad~ 
judication of rights of a tenure-holder in 
respect of land” occurring in S. 49. ` The 
Explanation to S. 5 (2) is not confined -to 
S. 5.but governs S, 49 as well. Sections 5 
and 49 are integral parts of the same 
scheme, namely, that declaration and ad- 
judication of rights has to be done under 
the Consolidation Act and nowhere else. 
Section 5 governs pending while S, 49 
forbids future proceedings to that end, 

(Paras 19, 20, 22) 

The legislature by adding the Explana~ 
tion creating a fiction that proceedings 
under the Ceiling Act shall not he 
deemed to be proceedings in respect 
of declaration or adjudication of rights 
or interest in any land had ob- 
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'grally connected with and referable 
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viously intended to exclude the ceiling 
proceedings from the purview of the Con- 
solidation Act. The Explanation was 
made applicable for purposes of sub-sec~ 
tion (2) of S. 5. Since S, 49 is an exten- 
sion of sub-sec; (2) of S. 5 in relation to 
future litigation of the same kind, the 
fiction created by the Explanation would 
equally apply to the bar created by Sec- 
tion 49. A proceeding: under the Ceiling 
Act shall not be deemed to be a proceeding 
which is barred under S, 49 as well. The 
legal fiction is that ceiling proceedings 
are not proceedings for declaration of 
rights or interest in land. This imaginary 
state of affairs must equally apply to all 
situations in which it would on terms be 
applicable. Though the Explanation says 
“for the purposes: of sub-sec, (2)” it would 
apply to S. 49 also. because S. 49. is inte 
to 
sub-see, (2) of S. 5. Case law discussed. 
(Paras 23, 25) 
(E) U. P., Tposition of Ceiling on 
Land Holdings Act (1 of 1961), Ss. 37, 
10 (2) — Initiation of proceeding under 
Ceiling Act during pendency of consolida- 
tion proceedings — Proceeding under 
Ceiling Act need not be stayed -— Neither 
S. 10, C. P, C. nor principle of comity of 
Courts attracted. (Civil P. C, (1908), Sec- 
tion 16 and U. P. Consolidation of Hold- 
ings Act (5 of 1954), S. 4), 


By virtue of S. 37 of the Act only the 
procedure prescribed by the Code of Civil 
Procedure for trial of suits has been made 
applicable. - Section 10 (2) relates to 
jurisdiction of courts. Therefore, S, 10 
cannot be invoked for staying the pro- 
ceeding under the Ceiling Act initiated 
during pendency of consolidation pro- 
ceedings. (Para 28) 

Secondly, the subject matter between 
the consolidation proceeding and the pro- 
ceeding under the Land Ceiling Act is not 
identical. Therefore S, 10, Civil FP. C. 
would not apply. (Para 29) 

Nor the ceiling proceeding could be 
stayed on the principle of comity of 
courts.. The purpose of consolidation pros 
ceeding and that of ceiling proceeding are 
entirely different. There is no point in 
staying ceiling proceedings when the re- 
sult of declaration of rights in consolida- 
tion proceedings will be futile. Sub-see~ 
tions (1), (6), (7) and (8) of S. 5 of the 
U, P, Ceiling Act are overriding provi- 
sions which nullify declaration or adjudi- 
cation of the rights in relation to the 
matters mentioned in those provisions, 
made in any other proceedings including 
consolidation proceedings, — (Paras 35, 39) 
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The principle of comity of courts Ep- 
plies where the decision of one is to ope- 
rate as res judicata in the other court. 
Section 38-B of the Ceiling Act provices 
bar against res judicata. In matters gcv- 
erned by the Ceiling Act decisions by 
other courts or authorities have no bird- 
ing efficacy. On the’ principle of comity 
of courts, therefore, the proceedings under 
the Ceiling Act are not liable to be stey- 
ed, (Para 42) 

Anomaly between the provisions of the 
Ceiling Act and Consolidation Act indi- 
cated and legislative .intervention sug- 


gested, ee 55, 36) 
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SATISH CHANDRA, C. i The ques- 


tion of law for the decision of whicn a- 


Division Bench has referred :this case to 
a Full Bench is whether’ proceedings 
under the U, P. Imposition of Ceiling on 
Land Holdings Act (hereinafter referred 
to as the Ceiling Act) are maintaineble 
and can continue during the pendency 
of proceedings under the U. P. Consoli- 
dation of Holdings Act | (Hereinarter 
referred to as the Consolidation Act). 


2. The notification under Section =(2} 
.of the Consolidation Act in respect of the 
plots in dispute was published on 17th 
August, 1975. Subsequently on 24th Arril, 
1976, the Prescribed Authority issued a 
notice under Section 10(2) of the Ceiling 
Act. The petitioner filed an objection, 
that in view of the pendency of proceed- 
ings under the Consolidation Act the 
proceedings under the Ceiling Act could 
not validly be initiated. The Prescribed 
Authority rejected this contention, and 
passed an order. declaring’ 8.20 acres in 
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on the other hand, debarred 


‘of U. P. (AIR 1971 All 134): 


[Prs. 1-8] All. 115 
terms of irrigated area as the surplus 
land of the petitioner, 

3. The. petitioner filed an appeal, 
which was however, dismissed as barred 
by time, — 

4. The petitioner came up to this 


court under Article 226 of the Constitu- 
tion, This Court allowed the petitioner to 
add a relief that the notice under Sec- 
tion 10(2) being without jurisdiction be 
quashed, Being . of the opinion that the 
question raised in this’ case was of 
general -importance, the matter was 
referred to a Full Bench. 


5. Under the Consolidation Act title 
of interested persons is determined ‘in 
respect of the area for which a notifica- 
tion has been issued under Section 4(2) 
of that Act, Thereafter the holding of 
each tenure-holder is consolidated into 
one or more compact areas called chaks. 
When these proceedings are over, a noti- 
fication under Section 52 is issued closing 
the consolidation operations. 


6. Section 5(2)(a) of the Consolidation 
Act provides for abatement of proceed- 
ings pending on the date when the notifi- 
cation under Section 4(2) is published. 
Such proceedings are for correction of 
records and every suit and proceeding in 
respect of declaration of rights or 
interest. In addition, proceedings for 
declaration or adjudication of any other 
right.in regard to which proceedings can 
or ought to be taken under the Consoli- 
dation Act also abate, 


7. ‘Section 49 of the Consolidation Act, 
civil or 
entertaining any 


revenue courts from 


- suit or proceeding with respect to right 


in such land, It also provided that not- 
withstanding anything contained in any 
other law for the time being in force 
declaration and adjudication of rights in 
respect of.such land shall be: done in 
accordance with the’ provisions of the 
Consolidation Act, In. other words, Sec- 
tion 5 covered pending proceedings, 
while Section 49 dealt with proceedings 
contemplated or launched after the com- 
mencement of consolidation operations. 

` 8. A Full Bench ' of this Court (Agri- 
cultural and Industrial Syndicate y. State 
(1970 All 
LJ 1319)}. took the-view that the Con- 


Solidation and the Ceiling Acts operate in 


different fields. Authorities under the 
Ceiling Act declare surplus land of a 
tenure-holder for which'no provision 


-has been made in the Consolidation Act. 
‘Section 5 of the Consolidation Act - is 


116 All, {[Prs, 8-18] - 


hence not attracted to proceedings under 
the Ceiling Act and they will not abate. 


9, This case went up to the Supreme. 


Court, The Supreme Court: (Agricultural 
-and Industrial Syndicate v. State of U. P. 
(AIR 1974 SC .1920): (1975 All LJ 131)) 
overruled the view taken by the: Full 
Bench. It held that proceedings under 
the Ceiling Act were proceedings for 
declaration or adjudication of rights in 
land, and so they. would abate under 
Section 5 of the Consolidation Act. They 
can be resumed on the completion of 
consolidation operations by the. issuance 
of a notification under Section 1 of the 
Consolidation Act. 


9A. The State Legislature miini 
and by the U., P. Laws Amendment Act 
No. 34 of 1974, added the following ex~ 
planation to Section 5(2) of the Consoli» 
dation Act: 


“Explanation — For the purposes of 
sub-section (2) a proceeding under the 
U. P. Imposition of Ceiling on Land 
Holdings Act, 1960, shall not be deemed 
to'be a proceeding in respect of declara~ 
tion of rights or interest in any land.”- 


10. The effect of this Explanation was 
to remove the bar imposed by “Sec- 
tion 5(2)(a). The proceedings under the 
Ceiling Act would not hence abate under 
Section 5(2)(a) of the Consolidation Act, 


11, Mr, Yatindra Singh, learned coun- 
sel for the petitioner submitted’. before 
the Division Bench and reiterated the 
same submission before this Full Bench, 
that in point of fact Section 5(2)(a) was 
not on its own terms applicable:to the 
present case, Section 5(2)(a) ` covers 
proceedings pending on the commence- 
ment of consolidation proceedings. In the 
present case no proceedings under the 
Ceiling Act were pending when the con~ 
solidation proceedings commenced on 
17th August, 1975. The notice, under Sec- 
tion 10 (2) of the Ceiling Act; which 
initiated ceiling proceedings, was issued 
much later on 24th April, 1976. Sec- 
tion 5(2)(a) not being applicable, “the 
Explanation was of no avail to save the 
ceiling proceedings. 


12. Learned counsel ee that. Sec- 
tion 49 of the Consolidation Act was 
applicable, The Supreme Court 'decision 
holding that proceedings under the Ceil- 
ing Act were proceedings for declaration 
or adjudication of rights in land, thcugh 
` given with reference- to Section 5 (2) was 
equally applicable to Section 49, Sec- 
tion 49 expressly governs adjudication 

of rights of tenure-holders ` in respect ‘of 


i 
1 
i 
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ALB. 


land, hence in view of Section 49 the- 
ceiling proceedings could not, continue. 
13.. Section 49 of the: Consolidation 
Act reads :-— 
“Notwithstanding "anything contained 
in any other law for the time being in 
force, declaration and adjudication of 
rights of tenure-holders in respect of 
land lying in an area for which a notifi- 
issued under- sub-sec« 
tion (2) of Section 4 or. adjudication of 
any other right arising out of consolida- 
tion proceedings and in regard to which 
a proceeding could or ought to have 
been taken under this Act, shall be done 
in accordance with the provisions of this 
Act and no civil or revenue court shall 
entertain any suit or proceedings with 
respect. to rights in such land or with res~ 
pect to any other matters for which a 
proceeding could or ought to have been 


taken under this Act. 


14.. This section operates ‘“notwith- 
standing anything contained in any other 
law for the time being in force.” In the 
next place, it deals with two distinct 
matters: (a) declaration and adjudication 
of rights in respect of land;: and (b) ad- 
judication of any other right arising out 
of consolidation proceedings and in 
regard to which a proceeding could or 


ought to have been taken under this Act. 


15. Both these things are to be done 
in accordance with the provisions of the 
Act, and no civil or revenue court is to 
entertain any suit or proceeding with 
respect to either of the two matters. 


16. In Chetanya Raj Singh v. Second 
Addl. Civil Judge‘ (1977 All WC 289) a 
single judge of this Court took the view 
that the Prescribed Authority constituted 
under the Ceiling Act is neither a civil 
court nor a revenue court within mean- 
ing of Section 49 of the Consolidation 
Act. The last part thereof was hence not 
attracted to proceedings under the Ceil- 
ing Act. l i 
"17. Mr. Yatindra . Singh in his argu- 
ments respected this decision, but sub=- 
mitted that the first part of Section 49 
was nonetheless available and applicable: 
The first part equally well operated 
“notwithstanding anything. contained in 
any other law for the time (being in 
force.” It provided that. declaration and 
adjudication of rights in respect of. land 
shall be done in accordance with the pro- 
visions of the Consolidation Act, 


` 18. The Supreme Court has declared 
that proceedings under the, Ceiling. Act 


‘are for declaration and -adjudication of 
. rights in respect’ -of'land - afid ‘so 


Bec- 
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tion 49 bars the ceiling proceedings. 
Learned counsel stressed that :the Exple- 
nation appended to Section 5(2) of tke 
Consolidation Act was expressly limited 
to that provision’ because it opened with 
the phrase - "For the pur aia of 
section (2)’, 

19, I accept that the phrase “declare- 
tion of rights . or interest in any lanc” 
occurring in Section 5(2) has the sarre 
meaning and significance as the phrase 
“declaration and adjudication of rights ef 
a tenure-holder in respect oè lanc” 
occurring in Section 49. But I am unab-e 
to accept that the Explanation is con- 
fined to Section 5 and will not govem 
Section 49 as well- ; 

19A. I am reminded of what I observ- 
ed in Smt, Shakuntala Devi v. Deputy 
Director of Consolidation 1968 All WR 


(HC) 271 : 1969 All LJ 57 (Summary of 
Cases) | 
rere both Sections 5 and 49 were im- 


tended to achieve the professed aspira- 
= tion of the (U. P. Consolidation of Hold- 
ings) Act. namely to make the consol- 
dation authorities the sole and exclusive 
tribunals for adjudication of inter alia, 
all disputes relating to rights ard 
interests in the land covered by the not- 
fication under Section 4, so. as to fad~ 
litate their consolidation in compact hold- 
ings, The two provisions are complemen~ 
tary. They supplement- each other, The 
kinds of the disputes in respect of which 


Section 5 froze pending litigation are the 


same for which Section 49 forbade the 
institution of fresh litigation, Both relate 
to the rights or interest in land covered 
by the notification under Section 4....... 
Sections 5 and 49 are pari materia. They 
have been enacted to subserve the same 
scheme. They should. receive the same 
interpretation.” 


` 20. Section 5(2) and Section 49 are the 
two faces of the same coin, They are 
part of the same, scheme of the Conso-i-~ 
dation Act. The Supreme Court in 
Baljit Singh v. Risal Singh (1962 All LJ 
604) interpreted Section 49 to be refer- 
able to Section . 5. Raghubar Dayal J. 
speaking for Court, after. quoting Sec 
tion 49, observed — | 


“This now provides that the adjudica- 
tion of rights of tenure-holders in. res» 
pect of land lying in an.area urder can- 
solidation operations shall be done ‘in 
accordance with the provisions of the 
Act. This leads practically to the same 
result to which clause (2) of sub-sec~ 
tion (b) of Section 5 leads. The provi- 
sions of this section.. are not -exprescly 
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limited to the period between the decla- 
ration under Section 4 and the notifica- 
tion under Section 52, but can be so 


construed. as they relate .back ` to Seca 
tion 5(b)(2) of the- Act. Such declaration 


and adjudication of rights have to be 
done in accordance with the provisions 
of the Act,” (Emphasis supplied) 

21, At that time Clause (b)(1) provid- 
ed for stay of proceedings pending before 
any authority or Court and hy Clause (2) 
it was provided that those proceedings 
Shall be decided in accordance with the 
findings of consolidation authorities. 


22. This section was recast by the 
Amending Act of 1963, and instead -of 
staying the proceedings it provided for 
their abatement on the publication of the 
notification under sub-see. (2) of S. 4, 
This change; however, does not mate- 
rially affect the position that sections 5 
and 49 are integral parts of the same 
scheme, namely, that declaration and ad- 
judication of rights has to be done under 
the Consolidation Act and nowhere else. 
Section 5 covers pending while sec. 49 
forbids future proceedings to that end. 


23. In this view when the legislature 
by adding the Explanation created a fic 
tion that- proceedings under the Ceiling 
Act shall not be deemed to be proceed- 
ings in respect of declaration or adjudi- 
cation of rights or interest in any land 
it had obviously intended to exclude the 
ceiling - proceedings from the purview 
of the Consolidation Act. The Explana- 
tion was made applicable for purposes of 
sub-section (2) of Section 5, Since Sec- 
tion 49 is an extension of sub-section (2) 
of. Section 5 in relation to future litiga- 
tion of the same kind, the fiction created 
by the Explanation would equally apply 
to the bar created by Section 49, A pro. 
ceeding under the Ceiling Act shall not 
be deemed to be a proceeding which is 
barred’ under Section 49 as well. 


24. The Supreme Court C.L T., v. S. 
Teja Singh (AIR 1959 SC 352) has had 
occasion to lay down the effect of a legal 
fiction, It has approved what Lord 
Asquith said in East End Dwellings Co. 
Ltd. v. Finsbury Borough Council (1952 
AC 109 at p. 182): 


“If you are bidden to treat an imagi- 
nary state of affairs as real, you must 
surely, unless prohibited from doing so, 
also imagine as real the consequences and 
incidents which, if.the putative state of 


- affairs had in fact existed,. must inevitably 


have flowed from or accompanied it......... l 
The statute says that you must imagine - 
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a certain state of affairs; it does not say 
that having done so, you must cause or 
permit your imagination to boggle when 
it comes to the inevitable corollaries of 
that state of affairs.” 

25. The legal fiction is that ceiling 
proceedings are not proceedings for 
declaration of rights or interest in land, 
This imaginary state of affairs must 
equally apply to all situations in which 
it would on terms be applicable. Though 
the Explanation says “for the purposes 
of sub-section (2)” it would apply to 
S. 49 also because S, 49 is integrally 
connected with and referable to sub-sec- 
tion (2) of 5. 5, i 

26. In this view the proceedings under 
the Ceiling Act would be outside the 
purview of S, 49 as they are of S. 5 (2). 

27, Learned counsel then submitted 
that proceedings under the Ceiling Act 
having been launched later, they were 
liable to be stayed under S, 10 of the 
Code of Civil Procedure, a 

28. In Kshetrapal Singh v. State of 
U., P., 1975 All WC 618, a Bench of this 
Court has repelled a similar submission, 
It was held that S. 10, C. P, C. is not ap- 
plicable to proceedings under the Ceiling 
Act, because by virtue of S, 37 only the 
procedure prescribed by the Code of 
Civil Procedure for trial of suits has been 
ade applicable. Section 10 relates to 
jurisdiction of Courts. The same will not 
apply. In my opinion this decision lays 
down the correct law. | 

29. This apart S, 10, C. P, C. ‘will not 
apply on its terms. It is well settled.* 
that S 10 C. P, C, comes in opera- 
tion when the subject matter of the two 
suits or proceedings is identical. All the 
issues arising in the two matters must be 
the same. In ceiling proceedings the 
main issue.is the determination of the 
ceiling area and declaration of the rest 
of the land belonging to the tenure-hold« 
er as surplus land.” In proceedings under 
the Consolidation Act no such question 
arises. 


30. Learned counsel stressed that in 
any event the ceiling proceedings ought 
to be stayed on the principle of comity 
of Courts. When the question of title is 











already engaging the attention of the 


*(Gargi Din v. Debi Charan (ILR 51 All 
1017) : (1930 All LJ 284); Hathi Ram v. 
Hazi Mohammad (AIR 1954 All. 141): 
(1953 All LJ 578); Ram Narain v. Ram 
Swarup (AIR 1962 All 108); L. Nem 
Kumar Agarwal v. Nem Kumar (1957 
All LJ 734): (AIR 1958 All 207)) 
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consolidation authorities, adjudication of 
same rights under the Ceiling Act is 
likely to lead to conflicting orders, To 
avoid it the later proceedings under the 
Ceiling Act ought to be stayed. This 
argument is fallacious, 

31. The Consolidation Act seeks to ad= 
judicate and declare rights of tenure~ 
holders as they were on the date of thg 
publication of the notification under Sec- 
tion 4 (2) subject to liability of some por- 
tion of the land held to belong to a 
tenure-holder being taken for public pur~ 
poses on payment of compensation. After 
declaration of title, land held by a te- 
nure holder is subjected to allotment of 
chaks, The adjudication of rights is con~ 
fined to the area under consolidation ope- 
rations only. A tenure-holder having 
land at several places may not be sub- 
jected to consolidation operations in reas- 
pect of land lying outside the consolida~ 
tion area, 

32. Proceedings under the Ceiling Act 
are for an entirely different purpose, 
Section 5 of the Ceiling Act declares that 
no tenure-holder shall be entitled to hold 
in the aggregate throughout Uttar Pra- 
desh any land in excess of the ceiling 
area applicable to him; This Act, there- — 
fore covers lands held by a tenure-holder. 
throughout the State, 


33. The second Explanation to Sec- 
tion 5 (1) presumes that the tenure- 
holder in possession on or. before Jan. 
24, 1971, continues to hold the land even 
though the name of any other person is 
entered in the revenue papers after that 
date, whether on the basis of a deed of 
transfer or licence or on the basis of a 
decree, This presumption obtains unless 
the contrary is proved to the satisfaction 
of the Prescribed Authority. 


34. The existence of a decree of a 
Court, or a deed of transfer or licence 
even recognised by Court or even autho- 
rities under the Consolidation Act, will 
be of no avail, The person whose name 
finds place in the annual register after 
Jan, 24, 1971, will have to affirmatively 
prove to the satisfaction of the Préscrib- 
ed Authority that he really holds the 
land. In this situation the orders passed 
by the consolidation authorities will be 
futile qua ceiling proceedings. There is 
no point in staying ceiling proceedings 
when in such a situation the result of de- 
claration of rights in consolidation pro 
ceedings will be futile. 

35. Sub-section (6) of S. 5 provides 
that any transfer of land made after 24th 


‘January, 1971, shall be ignored and not 
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taken. into account in determining. the 
ceiling area of a tenure-holder, The. pror 
viso to it gives certain `. exception in 
‘favour of certain categories of transfers 
and transferees, Clause (a) of the ficst 
Explanation to sub-section (6) defires 
transfer to include a declaration of a 
person as a co-tenure-holder made afer 
24th January, 1971, in a suit or .pro~ 
ceeding irrespective of whether such suit 
or proceeding was pending on or was 
instituted after 24th Jan., 1971. Uncer 
clause (b) transfer includes any admis- 
sion, acknowledgment,  relinquishment 
or declaration in favour of a person to 
the like effect, made in any other deed 
or instrument or 
A declaration of a- person as a co-tenure- 
holder made in consolidation proceedir:gs 
after 24th Jan., 1971, is thus valueless, it 
was liable to be ignored, be it based on 
a genuine dispute or an admission ete, 
made in a deed or instrument, in such 
case also Staying of ceiling proceedimgs 
would be of no avail. Whatever adjudi- 
cation of rights as a co-tenure-holder or 
in relation to any other form o: transfer 
is made by consolidation authorities it 
would be a waste paper, 


36. Sub-section (7) ‘of S. 5 directs that 
partition of land made after 24th Jen., 
1971, shall be ignored in determining he 
ceiling area. The proviso to sub-sec. (7) 
makes an exception in favour of a parti- 


tion made in a suit or proceeding pend:ng 


on 24th Jan., 1971. 
other proviso: 


“Provided further that notwithstand ng 
anything contained in the preceding pto- 
viso the Prescribed Authority, if it is of 
opinion that by collusion between “he 
tenure-holders and any other party to 
the partition, such other party has been 
given a share which he was not entitled 
to, or a larger share than he was ent.tl» 
ed to may ignore such partition, 


Explanation 1: Jf a suit is instituced 
after the said date for declaration that a 
partition of land has taken place on. or 
before the said date, then such declara- 
tion shall be ignored and not be taken 
into account and it shall be deemed tnat 
no partition has taken place on or bere 
the said date.” 


37. It is evident that even a partition 
made in consolidation proceedings pend- 
ing on 24th January, 1971, is also liable 
to be ignored, 


38. Sub-section (8) of S. 5 prohi>its 
transfer of any land held by the tentre- 
holder during the continuance of gpro- 


_ This is subject to an=- 
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ceedings for determination of surplus 
land, and it makes every such transfer 
void. Under the Consolidation Act trans- 
fers are permitted with the permission 
of the Settlement Officer: vide clause (c) 
of Si 5 (1). 

39. These are overriding provisions 
which nullify declaration or adjudication 
of. the rights in relation to the matters 
mentioned above, made in any other pro- 
ceedings including consolidation proceed- 
ings. There seems little point in staying 
ceiling proceedings because of the pen- 
dency of consolidation proceedings. It 
will only mean postponing the evil day. 

40, This.is not all. Section 38-B of 
the Ceiling Act is entitled “Bar against 
res judicata’, It provides that no find- 
ing-or decision given before the com- 
mencement of this section in any pro- 
ceeding or on any issue (including any 
order, decree or judgment) by any court, 
tribunal or authority in respect ef any 
matter governed by this Act, shall bar 
the retrial of such proceeding or issue 
under this Act, in accordance with the 
provisions of this Act, as amended from 
time to time. A finding or decision given 
in consolidation proceedings prior to 10th 
October, 1975, when S. 38-B came into 
force, is of no worth in respect of mat- 
ters governed by the Ceiling Act. The 
issues are liable to be retried under the 
Ceiling Act. 

The scheme of the Ceiling Act is that 
every tenure-holder having any interest 
in land in the entire State of U, P, must 
get his ceiling area fixed. Relying ona 
Full Bench decision of this court in Upper 
Ganges Sugar Mills Ltd, v, Civil Judge, 
Bijnor (AIR 1970 All 130) : (1961 All LJ 
556), a Bench of this Court in Dilbagh 
Singh v, State of U, P. (Writ Petition 
No, 255 ‘of 1976 decided on 16th May, 
1978) : (1978 All LJ 717) held that in 
spite of the repeal of sub-sections (3) to 
(7) of S. 14, a persón claiming to be a 
tenure~holder, though he is not recorded 
in the revenue papers as such, is entitled 
to file an objection under S. 11 (2) of the 
Act and get his right adjudicated, Till 
that is done, he cannot be evicted even 
though the land claimed by him has been 
declared as surplus land of some other 
tenure-holder, 


41. The position, therefore, is that 
every person who claims rights in land 
as.a tenure-holder must get his rights 
settled under the Ceiling Act. He is not 
to wait for adjudication of his rights 
either in the civil or revenue Courts or 


‘i consolidation proceedings, 
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42. The principle of comity of Courts 
applies where the decision of one is to 
operate as res judicata in the other 
Court. As shown above, in. matters gov- 
erned by the Ceiling Act decisions by 
other Courts or authorities have no bind- 
ing efficacy. On the principle of comity 
of Courts, the proceedings under the 
Ceiling Act are not liable to be stayed.. 

43. Learned counsel for the petitioner 
highlighted many anomalies that are like- 


ly to arise if ceiling proceedings continue’ 


along with or precede the consolidation 
operations. It was submitted that a 
tenure-holder whose ceiling area has 
been determined under the Ceiling Act 
is liable to lose some further land if in 
subsequent consolidation operations it is 
taken away for public purposes, Accord- 
ing to learned. counsel the compensation 
payable: under the Consolidation Act 
which provided for acquisition of land 
for public purpose will violate the second 
proviso to Art. 31-A (1) of the Constitu- 
tion. If they so violate the second pro- 
viso, then the action of the consolidation 
authorities in not paying market value as 
compensation would be rendered void. 
The tenure-holder would not suffer, 


44. Another anomaly which learned 
counsel listed was of a person for whom 
the ceiling limit is 7.3 hectares in terms 
of irrigated land. He is given notice by 
the Ceiling authorities in which he is 
shown to own 14.6 hectares in terms of 
irrigated land. He files an objection and 
says that 7.3 hectares alone belonged to 
him. The remaining area is owned by 
one X. The ceiling authorities find that 
the entire 14.6 hectares belongs to. the 
objector and not to X. 

45. If in the meantime, or subsequent- 
ly in consolidation proceedings it is held 
(may be, partly on admissions of C made 
in ceiling proceedings) that 7.3 hectares 
belonged to X and X is given a chak of 
that area, the objector will hence lose 
the entire land, 

46, The illustration is fallacious. In 
the first place, in such a situation it will 
be incumbent on the objector to implead 
X as a party to his objection, so that the 
rights may be determined in the presence 
of X. In the next place, as already seen, 
decisions of consolidation authorities in 
situations mentioned in various clauses of 
S. 5 are to be ignored. A decision given 


by a ceiling authority would be binding — 


on the parties even in consolidation pro- 
ceedings. Consolidation proceedings res- 
pect final declaration of rights done by 
other Courts or authorities, . 


Ram Charan v. State (FB) (Satish. Chandra C. J.) 
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47. Another ‘case cited is: During 
consolidation proceedings 
persons file objections and claim sirdari 
rights on substantial portion of a tenure- 
holder’s land. Their claim is- based on 
maturing title by adverse possession for 
the requisite period. The consolidation 
authorities uphold the claim and declara 
the objectors sirdars and allot land to 
them and put themin possession. Sub- 
sequently, proceedings’ commence under 
the Ceiling Act. Under it surplus area 
will be declared treating the entire land 
as belonging to the tenure-holder, al- 
though in virtue of consolidation pro- 
ceedigns he has lost a major por- 
tion and actually has an aréa within 
ceiling limits. He may in that event 
be left with no land whatever, be- 
cause the authorities under the Ceiling 
Act are not bound by the findings given 
by the consolidation authorities, 


48. This illustration does not repre- 
sent the correct position. In the first 
place, S, 38-B dissolves the. binding effect 
of findings given before 10th Oct:, 1975. 
Such findings or decisions can be retried 
under the Ceiling Act. If in the given 
case ' the consolidation authorities have 
given their decision before 10th Oct., 
1975, those issues themselves are liable 
to be retried and for all we know the 
original tenure-holder may succeed in 
defeating the claims of those who allege 
to be in adverse possession. If the de- 
cision is given after 10th October, 1975, 
it will have a binding efficacy in ceiling 
proceedings, if it is not covered by any 
of the clauses of Section 5. A claim of 
maturing title by adverse possession is in 
one of the categories of decisions which 
can, in certain conditions, be ignored by 
the ceiling authorities. If- a decision is 
given after 10th Oct., 1975, Explanation 
2 of S, 5 (1) of the Ceiling Act amongst 
other provisions of S. 5 becomes applic- 
able in a case where the original tenure- 
holder held land on or before 24th Jan., 
1971, and thereafter the name of any 
other person is entered in the revenue 
papers as a result of orders passed by 
consolidation authorities. In such a case 
also the finding is not binding and the 
issue is liable to be retried. The persons _ 
who allege to be in adverse possession 
will have to satisfy the prescribed autho- 
rity that they did not hold the land 
ostensibly in the name of the original 
tenure-holder, or that he has lost rights 
by their adverse possession for the 
requisite period, In such a case the origi- 
nal tenure-holder . will. -implead those-` 


a number ot . 
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who claim rights by virtue of adverse 
possession, to his objection in the ceiling 
proceedings and the prescribed authority 
will have to decide the point and his 
decision alone will be the final adjudi- 
cation of rights of all of them inter se - 


49. Tt is true that this will lead to 
duplication of proceedings; it will j2o- 
pardise decisions given by. consolidation 
authorities. But there is no help. The 
legislative mandate requires it. But i- is 
clear that the original tenure-holder’ will 
not automatically lose any part of the 
land without fresh adjudication, 


50. Another example taken was: pro- 
ceedings -under the Ceiling Act ccm- 
mence. Some persons file objections 
claiming title by adverse possession for 
the requisite period. Such objections 
are dismissed, The recorde ten.re~ 
holder is held entitled to the entire land 
and on that basis his surplus area is 
determined. 

51. Subsequently in consolidation pro- 
ceedings the same persons file ob ec~- 
tions again claiming § sirdari rights in 
virtue of adverse possession. Since dəci- 
sions of prescribed authority under the 
Ceiling Act are not binding, the consoli- 
dation authorities may well give a 
different finding, They may uphold the 
claim of the objectors on the basi; of 
their adverse possession, In that erent 
the tenure-holder may lose the Tand 
even within his ceiling area, 

52. This illustration is based “en a 
misapprehension, Under the Ceiling Act 
persons claiming acquisition of title by 
adverse possession are also entitled to 
file objections, The adjudication between 
them and the original tenure-holder in 
ceiling proceedings having become final 
will operate as res judicata under the 
general doctrine in relation to consoli- 
dation authorities. , They will be bcund 
to respect the decision of the ceiling 
authorities. 


53. It was also stressed that Sec- 
tion 29 of the Ceiling Act provides for 
redetermination of ceiling area of a 
tenure-holder where he has .come to 
hold under a decree or order by any 
court or as a result of succession or 
transfer or by prescription in conse- 
quence of adverse possession land which 
together with the land already helc by 
him exceeds. the ceiling area appicapie 
to him. 


54. But the Ceiling Act eae: no 


. provision -either in Section 29 or any- . 


Ram Charan v, State (FB) (Satish Chandra C. J.) 
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where else where a-tenure-holder may 


- unfortunately happen to lose some land 


efter his ceiling area has been determin- 
ed under the Ceiling Act. 


55. One such instance can be con- 
eeived; after the proceedings unde: the 
Ceiling Act are over. and the ceiling area 
and surplus land of a tenure holder has 
been determined and declared, consoli- 
dation proceedings commence. A person 
ales an objection in consolidation pro- 
eeedings that he was unaware ofthe ceil- 
ng proceedings, that he really held the 
and on or before January 24, 1971, and 
was in its possession, The name of the 
tecorded tenure-holder was wrongly 
zecorded, If such an objection succeeds 
she recorded tenure-holder would lose 
such land even though it was within 
nis ceiling area. In such a case the deci- 
sion of the ceiling authorities will not be 
dinding on the objector because he was 
not a party to it. The consolidation 
authorities cannot force such an objector 
to go and get his rights settled in ceil- 
ing proceedings, They would be obliged 
to deal with the objections on its merits, 
Even though the objector could have 
filed an objection - in ceiling proceedings 
along with an application under Sec- 
tion 5 of the Limitation Act to condone 
the delay on the ground that he was 
mot aware; but the recorded tenure- 
holder cannot force such an objector to 
have his rights determined in the ceil- 
ing proceedings, so that after adjudica-. 
tion of rights of such a claimant his 
ceiling area and the surplus land may 
‘be re-determined, 


56. This undoubtedly appears to be 
an anomalous position, which, in our 
Opinion, requires legislative intervention. 
We would commend such a situation for 
consideration of the Government so that 
such anomalous situations are not per- 
mitted to arise, 


57. Coming back to the instant case, 
the only question of law arising in the 
writ petition being whether ceiling 
proceedings are liable to be stayed dur- 
ing the pendency of consolidation - 
proceedings, the same is answered in 
the negative. The writ petition is accord- 
ingly dismissed with costs, 

YASHODA NANDAN AND K. N. 
SINGH, JJ.:- We concur with Hon’bie 
the Chief Justice and have nothing to add. 

Petition dismissed. 
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Govind Ram, Applicant v. Ganesh Ram 
and others, Opposite Parties. 


Civil Revn, No. 1717 of 1975, D/- 5-10- 
1978.* 


Civil P. C. (5 of 1908), O . 20, R. 18 — 
: Preliminary decree in partition suit silent 
on question of meshe profits -—- Courts 
power to direct enquiry at the stage of 
final decree, 


The question of mesne profits. accruing 
from the property is. not a separate item 
of partition, and a direction in respect of 
the same can be issued at the stage of 
the preparation of the final decree even 
though no such relief has been asked for 
inthe plaint and even if the preliminary 
decree is silent on. it. AIR 1972 Mad 216, 
Rel, on; AIR 1952 SC 358, Disting. 

(Para 5) 
. Anno: AIR Comm, C. P, C. (9th Edn.}, 
O. 20, R. 18, N, 6, 
Cases Referred: 
AIR 1977 SC 292 
AIR 1972 Mad 216 
AIR 1955 Andh Pra 172 
AIR 1952 SC 358 : 1953 All LJ 4 
AIR 1951 Mad 938 (FB) -. > 
AIR 1940 PC 11 : ILR (1940) 1 Cal 955 4 

S. K. Varma, for Applicant; Ashok 
aupta, for Opposite Parties, 


ORDER :— This is a defendant’s revi» 
sion directed against an appellate order 
‘passed by the 2nd Additional District 
Judge, Ghazipur affirming an order of 
the Civil Judge dated 14-9-1971 directing 
an enquiry into the question of mesne 
profits at the stage of the’ preparation of 
the final decree in a partition suit. ' 


2. The plaintiff filed a suit for partis 
tion. A preliminary decree was passed 
in his favour. Under that decree, he was 
granted a half share in the properties in 
dispute. In the proceedings for prepara- 
fion of the final decree, the plaintiff 
claimed that he was entitled to his share 
cf the profits accruing on the properties 
in respect of which he had ‘been granted 
= decree, The plaintiff alleged that he 
zad been ousted from possession of those 
properties, and the defendant had been 
“ealising the profits thereof, hence he 
was liable to render accounts in respect 


Chronological Faras 


ie OF He oh oF 


cf them, and the plaintiff was entitled to 


2/Against judgment and order of Govind 
Prasad, 2nd Addl. Dist, J., Ghaziapur, 
D/- 8-5-1975.) 
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Govind Ram v. Ganesh Ram (Gopi Nath J.) 
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a decree for his share of: profits in the 
same, An objection was raised by the 
defendant that a claim for mesne profits 
could -not be made at the stage of the 
preparation of the final decree, The 
trial court rejected that objection and 
held that it was open to the court to con~ 
sider the question of the plaintiff’s inter- 
est in the profits realised by the defen- 
dant.. Having held that the defendant 
was an accounting party in respect of the 
realisation, the learned Judge framed 
several; issues: on the question as to what 
was the defendant’s liability in them, if 
any. Aggrieved by that order, the de= 
fendant preferred an appeal and contend- 
ed before the appellate court that at the 
stage of the preparation of the final 
decree, it was not open to the court below 
to. consider the question of mesne pros 
fits. The appellate court dismissed the 
appeal and affirmed the order of the 
trial Court holding that in a partition 
suit it was open to the court at the stage 
of the preparation of the final decree to 
adjust the equities between the parties 


ang consider the question of awarding 


mesne profits to the plaintiff on the basis 
of his share in the properties in dispute. 
Aggrieved by the orders, the defendant 
has filed. this revision. ` 


3. It was contended on behalf of the 
applicant that since the preliminary 
decree was silent on the question of 
mesne profits and no mesne profits had 
been claimed in the suit, it was not open 
to the courts below to direct an enquiry 
into that question at the stage of the pre- 
paration of the final decree. | 


4. The courts below held that the 
plaintiff was ousted from possession of 
the properties in which he had a half 
share, and he had not been paid his shara 
of profits derived from them. His claim 
in respect of them could, accordingly, be 
considered in the proceedings, This view 
appears to be sound. In Babburu Basa- 
vayya v. Babburu Guravayya (AIR 1951 
Mad 938) (FB) it was held (at p. 943) : 

PE A partition suit in which a 
preliminary decree has been passed is 
still a pending suit and the rights of tha 
parties have to be adjusted as on the date 
of the final decree: Jadunath Roy vV. 
Parameshwar Mullick, ILR (1940) 1 Cal 
205 : (AIR 1940 PC 11). In such a suit 
the Court has not only to divide the com- 
mon properties but has also to adjust the 
equities arising between the parties out of 
their relation to the common property, 
the property to be divided. The preli- 
minary. decree determines the moities of 
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the respective parties and thereby fur~ 
nishes the basis upon which the division 
of the property has to be made. There 
are other matters in addition to the moie- 
ties of the parties that have to be cansi- 
dered and decided before an equitable 
final partition can be effected. Among 
them are the realisation of' common ut- 
standings, the discharge of common lfabi-~ 
lities, the distribution of the profits of 
the properties realised pending the suit, 
either in cash or by- allotment of Dro- 
perty of the requisite value, ‘the grart of 
owelty,.the provision of maintenances to 
parties entitled thereto, the allotment of 
lands:'on which improvements have been 
effected to the sharer who has impreved 
them, the allotment of alienated lancs to 
the share of the alienor and other similar 
‘matters. Even after the ‘passing of the 
preliminary decree it is open to the Court 


to give appropriate directions regarding | 


all or any of these matters either suo 
motu or on the application of the parties. 
Order 20, R, 18, C. P. Code does not pro- 
hibit the Court from issuing such di- 
rections after the stage of a preliminary 
decree. It is open to the Court in crder 
to prevent multiplicity of litigation and 
to do complete justice ‘and effec: an 
equal division of all the common assets 
and properties among the: parties tc di- 
rect an enquiry into the’ profits received 
or realised by one or some of-them dur- 
ing the pendency of the suit and to award 
the others their proper share of. such 
profits under- its final decree. This en- 
quiry can be ordered either .as part. of 
the preliminary decree itself .or sub- 
sequently as a step ‘towards the passing 
of the. final ‘decree, and in either cas2 the 
result of the enquiry, has.to be inceng 
rated in: the: final decree;” / 


' We are in respectful agreement witt. the 
view expressed in the case cited. In 
"K. Venkata Subbaiya v, K. Veeratyya” 
(AIR 1955 Andh Pra 172), it was: hald 


“In a suit for partition ‘though there fs 
no prayer in the plaint for the ascertain- 
ment of future profits from the daie of 
suit and though there is no specifi: di- 
rection in the preliminary decree for 
such ascertainment, ‘the Court is. bound, 


under the: provision of'O, 20, R. 13, to 


direct such an enquiry. The right -ọ an 
account of such profits is implicit in. the 
right to a share in the common’ proper« 
ties and need not be separately asked for. 
Even after the passing- of the prelim_nary 
decree, it is open to the court‘ to give 
appropriate directions either suo mozu or 
on the Appiicanon of the parties,” 


Govind Ram v. Ganesh Ram (Gopi Nath J.) 
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In B. N. Thiagarajan v, B, N. Sundara- 
velu (AIR 1972 Mad 216), it was held that 
the question of mesne profits accruing 
from the property is not a separate item 
of partition, and àa direction in respect 
of the same could be issued at the stage 
of the preparation of the final decree 
even though no such relief had been ask- 
ed for in the plaint and the preliminary 


decree was silent on it, 


-5. Learned counsel for the applicant 
invited my attention to, Mohd. Amin v. 
Vakil Ahmad (AIR 1952 SC 358) for his- 
submission that if a relief for mesne pro- 
fits.had not been claimed in the suit, a 
decree for the same could not be passed. 
The facts of that case were different, 
That was- not a suit for partition. The 
relief claimed in that suit: was for pos- 
session of certain properties together with 
rights appertaining thereto. .-The Su- 
preme Court held that the relief claimed 
did not include a rélief for mesne pro- 
fits, and. under the general law a relief 
not claimed could not be granted. That 
case, accordingly, has no application in 
the instant case. Our attention was in- 
vited to Muthangi Ayyana v. Muthangi 
Jaggarao (AIR 1977 SC 292) where it was 
held that a final decree in a partition 
suit cannot amend or go, behind the pre- 
liminary decree on a matter determined 
by that decree. It was urged by the 


. learned. counsel that by conducting an 


enquiry into the question of mesne pro- . 
fits, the Court below would: go behind 
the preliminary decree. We do not 
agree, A question of mesne profits is 
not a separate item of partition. It is 
included ‘in the ‘properties forming the 
subject-matter of partition’ The court 
can accordingly conduct an enquiry into 
it at the stage of the preparation of the 
final decree, 


6. Learned counsel ‘for the applicant 
then urged that the issues framed may 
enable the court to.go behind the find- 
ings or the decisions already reached. The 
issues framed are only with a view to 
determining the question of mesne profits 
and adjusting the equities between the 
parties. If the applicant has any appre- 


hension about reopening of any matters 


already decided, he can raise such an ob- 
jection before the court below which 
shall dispose it -of according to law, 


7. The revision, accordingly, fails and 
is dismissed. In the circumstances of the 
case, we | make no order as to the costs, 

sasha dismissed. 
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Smt, Bannobi and others, 
<.ppellants v. Mst. Afrozzia and others, 
Defendants~-Respondents, 


Second Appeal No. 731 of 1972, DJ- 
£-1-1979.* 
Specific Relief Act. (47 of 1963), Sec- 


ton 19 (b) — Suit for specific perform- 
ence of contract of sale — Time, not the 
essence of contract — Transferees, not 
cae for value having paid money in good 
.fsith and without notice of original con- 
tract — Suit must be decreed. AIR 1915 
PC 83, Rel. on. (Paras 6, 8) 

Anno: AIR Manual (3rd Edn.j, Speci- 
f2 Relief Act, S. 19, N. 3. 


Cases Referred: Chronological Paras 
AIR 1915 PC 83: 14 All LJ 225 6 
Palok Basu, for Appellants; Vinod, 
Saroup and Virendra pies for Res- 
pondents, 


JUDGMENT :— This is a plaintiffs’ se- 
ceznd appeal in a suit for specific per- 
fcrmance of a contract of sale of a house. 
The original plaintiff Mohd, Ibrahim hav~ 
ing died shortly after filing the suit, he 
is represented by his heirs and legal re- 
peesentatives. Respondents Nos, 1 and 
2 are the subsequent transferees of the 
heuse which was the subject-matter’ of 
tte contract of sale. The vendor, Mohd. 
Za Khan, was defendant No, 3.~ He died 
during the pendency of appeal in’ the 
lower appellate court’ and is now repre- 
sented by defendant-respondents Nos. 2 
(s.c) to 6, 


2, The plaintiffs’ case was that on 17th 
Feb., 1964, Mohd, Zia Khan agreed to sell 
tke. house in suit to him for Rs, 12,000/-, 
Cat of it, Rs. 6,400/- were paid that da 
as advance and the balance Rs, . 5,600/- 
were payable before the Sub-Registrar 
az the time of the registration of the 
sazle-deed; that the sale-deed was to be 

~ecuted within a ‘period of 5 months; 
that the plaintiff was in possession of the 
house since long before the said agree- 
ment as a tenant of’ Mohd. Zia Khan and 
centinued to remain in“ possession; that 
oz account of circumstances beyond his 
e-ntrol, the plaintiff could: not get the 
szle-deed executed within 5 months as 
oziginally agreed, and on his request, 
Mohd. Zia Khan agreed on 9th August, 
nn nm 


*tAgainst judgment and decree of I, P. 
Singh, Addl. Dist. J.; Bareilly, D/-" 22-12- 


-971:) 
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‘Plaintifis- 


. cally stated that there was ` 
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1965, on payment of Rs. 600/-, to extend 
the time for completion of the sale up to 
the end of November, 1965, that the 
plaintiff requested Mohd, Zia Khan to 
execute the sale-deed during the last 
week of October, 1965 but Mohd. Zia 
Khan did not do so, and on enquiry the 
plaintiff found that Mohd, Zia Khan had 
sold the property on 15th October, 1965 
to defendant-respondents Nos, 1 and 2 
for a real consideration of Rs. 6000/- only 
although the consideration shown in the 
sale-deed was Rs. 7000/-; that defen- 
dants Nos, 1 and 2 knew that Mohd: Zia 
Khan had agreed to sell the ‘house to 
the plaintiff and had extended the date 
for completing the sale and that 
house was in the plaintiff’s possession as 
a tenant, but prevailed upon Mohd. Zia 
Khan to execute the . sale-deed in their 
favour with full knowledge of the con- 
tract in the plaintifi’s favour; that the 
plaintiff. asked the defendants to execute 
the sale-deed. in his favour but they 
refused, hence the suit, 


The relief originally . Ee in the 
suit was for specific performance of the 
agreement dated 17th February, 1964 
coupled with the agreement dated : 9th 
August, ' 1965, on payment of Rs. 5,600/~ 
with the prayer in the alternative that 
the specific performance of the contract 
may be decreed in favour of the plain- 
tiff even on payment. of Rs, 6000/- the 
amount actually paid or Rs. 7000/- 
shown to have been paid : by defendants 
Nos. 1 and 2.to Mohd. Zia Khan, as the 


court may deem fit, By an amendment of 


the. plaint, a further ‘plea in the alter- 
native was added to the effect that if 
the court be not. inclined to decree 
specific performance. of the contract or 
if the plaintiff is not found entitled to 
the same, although he was always ready. 
and willing to purchase the - house in 
suit, a decree for the refund of Rs. 6;400/- 
paid to Mohd. Zia Khan towards part 
payment of the price and for recovery 
of Rs. 5,600/- as compensation for the 
breach of contract.may be passed, and a 
further prayer claiming reliéf to that 
effect was also added. 


`- The. third: defendant Mohd. Zia Khan, 
denied the plaintifi’s.. claim- but specifi- 
an agree- 
ment between him. and the plaintiff but 
the plaintiff - did not get the saie-deed 
executed within time; that the- third 
defendant's son was ill. and he was in 
urgent need of money and had repeated- 
ly asked. the plaintiff to have the sale- 


. deed executed and: -pay. the: money, but ~ 


the 
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the- plaintiff did not care and the third 
— defendant. was compelled- to execute the 
sale-deed in favour of third persons and 
even his son died in the meanwhile; that 
the third defendant was not at fault and 
did not want to do anything which may 
harm the. plaintiff and further that 
Qudrat Ullah had purchased the house 
in suit in the name of his son-in-law’s 
son and the latter’s wife and rad 
promised that he would meet the litiga- 
tion with which the third defendant vill 
have no concern and on being assured 
as aforesaid by Qudrat Ullah, he,- 
third defendant, who was in urgent need 
of money for the treatment of his son, 
executed the sale-deed.. 


The third defendant did not, however 
appear at the trial and the suit was 
contested by the subsequent transferees, 
defendants Nos. 1 and 2, Further, in 
their written statement, they denied ihe 
plaint allegations in toto, and pleaded 
that the agreements dated 17th Februery, 
1964 and 9th August, 1965 were fictitious 
and fraudulent, antedated and collusive; 
that even according to the plaint4i’s 
own allegations, since he was not ready 
and willing to perform his part of the 
contract within the time limited by the 
original agreement, he was not entitled 
to specific performance of the same; 
that the ‘subsequent agreement dated 
Sth August, 1965 could not revive ihe 
agreement dated 17th February, 1364 
which had already extinguished; that the 
plaintiff’s allegation that he was -prepared 
or willing to perform his part of the con- 
tract was false; and in the end it was 
;pleaded, in the alternative, by them that 
they bona fide purchased the house for 
valuable consideration of Rs. 7000/- with- 
out notice of any prior agreement 3e- 
tween the plaintiff and defendant No. 3. 


3. The trial. court found: that Mohd. 


Zia Khan, defendant No. 3, entered into 
the agreement of sale of the house in 
suit in favour of the plaintiff as alleged 
in the plaint and the agreement subsisted 
on the date of the. sale of “ihe 
house in suit in favour of def2n+ 
dants Nos, 1 and 2 It further found 
that although defendants Nos, 1 
and 2 did not have any | express 
notice of the two agreements dated 17th 
February, 1964 and 9th August, 1965 in 
the plaintifi's favour,. they must be 
deemed to have notice of the same, On 
the point whether, the consideration for 
the sale in favour of.defendants Nos 1 


and 2 was Rs. 7000/~ as. shown in the. 
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she’ 
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sale-deed or. Rs. 6000/;- as alleged by the 
plaintiff, the trial court held that it was 


. Rs. .7000/-, In the result the trial court 


decreed the suit for specific performance 
of the contract for. sale of the house in 


- suit in the plaintifi’s favour on payment 


of Rs. 5,600/- allowing the plaintiff one 
month’s time to deposit the amount of 
Rs. 5,600/--in court. 

Defendants’ Nos. 1 and'2 preferred a 
first appeal in this court, being First 
Appeal No. 311 of 1968. The execution 
of the sale-deed ‘of the house in suit, in 
execution of the decree appealed from 
was stayed by this court and when the 
stay order came up for confirmation on 
6th January, 1969, this court permitted 
the plaintiff to withdraw the amount of 
Rs. 5,600/- which he had deposited in 
the executing court. The first appeal was 
transferred to the district court and hav- 
ing been allowed by the court of the 
Additional District Judge, Bareilly, who 
heard it, by judgment dated 22nd Dece., 
1971, the matter has come up again in 
this court on second appeal, this time 
by the original plaintiff's heirs, 

4. The lower appellate court confirm- 
ed the finding of the trial court that the 
two agreements dated 17th February, 
1964 and Sth August, 1965 were genuine 
and the plaintiff's right to get the sale- 
deed executed in his favour was subsist- 
ing on 15th October, 1965 when defen- 
dants Nos. 1 and 2 got the sale-deed 
executed in their favour, but on the 
question whether defendants Nos. 1 and 
2 were transferees in good faith for 
value without notice of the contract in 
favour of the plaintiff, it held that 
although defendants Nos, 1 and 2 had 
knowledge of the agreement dated 17th 
February, 1964 for the sale of the house 
in favour of the plaintiff for Rs, 12000/- 
out of which Rs. 6,400/- had already 
been paid in . advance, they had no 
knowledge of the subsequent agreement 
dated 9th August, 1965 extending the 
time for execution of the sale-deed in 
favour of the . plaintiff up to November, 
1965. 


Having arrived at this finding, the 
lower appellate court held that it could 
not be said that defendants Nos. 1 and 2 
had notice of the: ‘original contract’, 
which in the present case meant the 
entire’ contract with the plaintiff com- 
prised in both the agreements dated 17th 
February, 1964 and 9th: August, 1965 and 
that, therefore, defendants.) Nos. 1 and 2 
were transferees for value who had paid 
their money.. in good faith and without 
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notice of the original contract within the 
meaning of Section .19(b) of the Specific 
Relief Act, 1963, with the result that 
specific performance of the contract in 
the plaintiffs favour could not be 
enforced against them. This led to the 
dismissal. of the plaintiff's suit by. the 
lower appellate court. 


5. It was contended before me by the 
learned counsel for the  plaintiff-appel- 
lants that the last finding of the lower 
appellate court was erroneous in law. 
It was urged that the lower appellate 
court had disbelieved Kamar Akhtar, 
defendant No, 2 (D.W. 1}, his father Ali 
Ahmad (D.W. 3) and the latter’s father- 
in-law Qudrat Ullah (D.W. 4) and had 
believed the plaintiff’s case that the 
bargain for the sale of the house was 
settled between him and Mohd, Zia 
Khan at the Arhat shop of Qudrat Ullah 
in the presence of the said three persons 
and had held that defendants Nos. 1 and 
2 knew about the agreement dated 17th 
February, 1964 for sale.of the house in 
the plaintiff's favour for Rs, 12000/-, 
out of which Rs, 6,400/- .had been paid 
in advance by the plaintiff, and that. be- 


ing so, the lower’ appellate court could. 


not have come to the finding that defen- 
dants Nos, 1 and 2 had no notice of the 
contract of sale which,.was found by the 
lower court to have been subsisting. on 
15th October, 1964, simply because the 
time for completion of the sale had been 
extended . by Mohd. Zia Khan by a fresh 
agreement in writing dated 9th snes 
“1965. 


6. This contention raised by the ies 


ed counsel for the appellants has consi- ` 


derable force. It is well settled that time 
is not of the essence of a contract for 
sale of immoveable ‘property, .See — 
Jamshed Khodaram Iráni v,  Buřjorjî 
Dhunjibhai (AIR 1915 PC 83). Learned 
counsel for the respondents referred me 


to the terms of the agreement dated 17th. 


February, 1964 and. contended, ' parti- 
cularly on the basis of the clause which 
said that i¢ the purchaser did not get’ the 
sale-deed executed and registered’ within 
the time limited for doing so the amount 
of earnest money will be forfeited and 
the conditions ‘of the agreement will be- 
come wholly null and void‘ and the pur- 
chaser will- not have any right for refund 
of the earnest money ‘or for purchase 
of the property thereafter, that time was 
of the essence of the contract. This con- 
tention of the learned counsel for the 
respondents is, however, devoid of merit, 
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The fact that the amount paid at the 
time of the execution of the agreement 
was more than half the consideration for 
sale, being Rs. 6,400/- out of Rs. 12,000/- 
and the forfeiture of the amount in 
accordance with the said term would 
have been penal and, therefore, not 
enforceable according to its letter, and, 
the further fact that Mohd. Zia Khan 
served a notice dated 7th July, 1965 
(Ext, 5) on the plaintiff requiring him 
fo get the sale-deed executed within 30 
days thereafter, go to show, in the light 
of the law declared by the Privy Coun- 
cil in Jamshed Khodarami . Irani’s case 
(supra), that time was not of the essence 
of the contract, Mohd. Zia Khan sought to 
make time of the essence by serving the 
notice dated 7th July, 1965, and there- 
after agreed, on’ payment of Rs, 600/- 
a@s compensation for the delay, to extend 
the time for execution of the sale-deed 
upto November, 1965. On these facts it 
cannot he said that the agreement 
extending the time for execution of the 
sale-deed up to November, 1965 was a 
fresh agreement of sale. It only extend- 
ed the ‘time for execution of the sale- 
deed under the original | contract dated 
17th February, 1964. > 


' The lower appellate E having 
found that defendants Nos. 1 and 2 had 
knowledge of the. original contract dated 
17th February,-1964, it was in error in 
holding that they, had no notice of the 
contract of sale in as much as they had 
no knowledge of. agreement dated 9th 
August, 1965. Even .the finding of the 
lower appellate. . court on the point of 
knowledge or notice of the .agreement 
dated 9th August, 1965 is, vitiated in 
law., The lower appellate court has on 
this point simply believed Kamar Akhtar 
(D.W. 1)... Mohd. ‘Kabir (D.W. 2) and Al? 
they stated that 
they had gone’ along ‘with Mohd. Zia 
Khan to inspect the house before pur- 
chasing it and had met Mohd. Ibrahim 
there and when the fact of Kamar 
Akhtar’s proposal to. purchase the house 
was made known. to" the plaintiff, he 
even expressed: -his approval : of the . 
transaction and offered to vacate the 
house the moment -he was able to secure 
alternative accommodation. : 

This alleged visit was after the agree- 
ment dated 9th August, 1965, -The said 
allegation about the ‘conduct of the plain- 
tiff was unbelievable in face of the fact 
that Mohd. Zia Khan had ` only 2° months 
ago agreed to:extend' the time ‘for selling 
the property in his favour and ‘the tima 
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s0 extended had not till then expired. 
But the lower appellate court believed 
it simply because, according to it, it was 
most reasonable that the intending prr= 
chaser would like to see the house fram. 
inside before he decides to purchase it 
at a particular sum, The lower appellete 
court, however, ignored the fact that it 
was the duty of defendants Nos, 1 and 2 
to have enquired into the character of 
the plaintiffs possession of the house, 
more so in view of their knowledge of 
the agreement of sale in his favour, and 
the general law that time is not of the 
essence of a contract of sale of move- 
able property. which the defendants 
Nos, 1 and 2 obviously failed to do on 
the plea that the plaintiff's possession of 
the house in suit was admittedly that of 
a tenant and not in part performarce 
of the agreement to sell 


A tell-tale circumstance was the fact 
that while Mohd, Zia Khan had agreed 
to seil the house to the plaintiff tor 
Rs, 12000/- and had already received 
Rs, 6,400/- at the time of the execution 
of the agreement dated 17th February, 
1964, the - consideration for which the 
house was sold to defendants Nos,.1 aad 
2 was shown to be Rs, 7000/- ony. 
What impelled Mohd. Zia Khan to s2ll 
the property for Rs, 7000/- only has 
been candidly explained by him in his 
= written statement when he said that he 

was in urgent need of money for the 
treatment of his son and defendaszts 
Nos, 1 and 2 assured him that they: would 
take care of the litigation with ths 
plaintiff, ; 

It is impossible in the circumstance to 
come to any conclusion except that ce- 
fendants Nos. 1 and 2 were fully awere 
of the subsisting agreement of sale in 
the plaintiff's favour and purchased the 
property knowing full well that even if 
they had ultimately to lose the property 
they would yet get at least Rs. 5,60)/- 
- gut of the sum of Rs, 7000/- 
them as consideration to Mohd, Zia 
Khan in view of the fact that that Mohd, 
Zia Khan had agreed to sell the homse 
fn suit to the plaintiff for Rs. 12,00¢/-. 
Defendants Nos. 1 and 2 when they tcok 
the transfer for Rs, 7,000/- conid 
by no stretch of imagination be 
said to be persons who had paid 
their money in good faith, The 
finding arrived at by the lower appellate 
court on this point may very well be 
termed to be perverse and it must be 
held that defendants: Nos. 1 and 2 could 
not be said to be transferees for value 
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who had paid their money in good faith 
and without notice of the original con- 
tract of sale of the house in favour of 
the plaintiff. 

7. Learned counsel for the defendant- 
respondents, however, raised an addi- 
tional point, He urged that the plaint 
did not contain any averment that the 
plaintiff had performed or had always 
been ready and willing to perform the 
essential terms of the contract which 
were to be performed by him, and the 
suit was liable to be dismissed in view 
of the provisions of Section 16{c) of the 
Specific Relief Act, 1963. There is no 
substance in this contention, as a perusal 
of the plaint clearly _ shows that the 
plaintiff did aver the essential facts 
showing that he was ready and willing 
fo perform the essential terms of the 
contract which were to be performed 
by him, 

It is no doubt true that the plaintiff 
had candidly stated in paragraph 4 of 
the plaint that he could not get the 
sale-deed executed within the period of 
five months originally fixed under the 
agreement dated i7th February, 1964 
but his inability to get the sale-deed 
executed during that period of five 
months is not relevant as the time for 
the execution of the sale-deed was 
extended by Mohd. Zia Khan up to 
November, 1965, and the plaintiff has 
clearly alleged in the plaint that he 
requested Mohd. Zia Khan ts sell the 
house to him during the fast week of 
October, 1965 but when he came to know 
that Mohd, Zia Khan had already execut- 
ed the sale-deed in favour of defendants 
Nos. 1 and 2 on 15th October, 1965 even 
before the expiry of the extended time, 
he filed - the suit almost immediately 
thereafter on 26th November, 1965, It 
cannot, therefore, be said that the’ plain- 
tiff failed to aver and to prove that he 
was ready and willing to perform the 
essential terms of the contract which 
were to be performed by him, 

8. In the result- the appeal succeeds 
and is allowed with costs, The judgment 
and decree of the lower appellate court 
are set aside and the suit for specific 
performance of the contract of sale of 
the house in suit in the plaintifi’s favour 
on payment of the balance consideration 
of Rs, 5,600/- by him shall stand decreed 
with costs throughout in the following 
terms: - 

The plaintiff-appellants shall deposit 
the sum of Rs. 5,600/- in the executing 
court within three months from today 
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and the defendant-respondents Nos. 4 
and 2 as also defendant-respondents 
Nos. 3, 4, 5 and 6 shall execute the sale- 
deed and get it registered within one 
month thereafter In the . plaintiff-appel- 
lants’ favour and put them into proprie- 
tary possession af the house, In case of 
default in execution of the saie-deed by 
the defendant-respondents within . 
said period of time, the same shall be 
executed - and registered on their behalf 
by the executing court in favour of the 
plaintiff-appellants. and -the plaintiff- 
appellants shall be put into proprietary, 
possession of the house, | 
The costs of the execution and regis- 
tration of the sale-deed shali be borne 
by the plaintiff-appellants. After the 
sale-deed has been executed in favour 
of the plaintiff-appellants and they have 
been put into proprietary possession of 
the house, such part of the amount of 
Rs. 5,600/- deposited by the plaintiff- 
appellants as remains after setting off 
the amount of costs decreed in their 
favour, shall be paid over to the defen- 
dant-respondents -Nos. 1 and 2 and the 
amount of costs so set off shall ‘be re- 
funded to the plaintiff-appellants by the 
. executing court. In case the plaintiff- 
eppellants fail to deposit the amount of 
Rs. 5,600/~ in the executing court within 
the said period of three months from 
today, the suit shall stand dismissed and 
in such an event the parties shall be 

left to bear their own costs throughout. 
Appeal allowed, 
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YASHODA NANDAN AND 
DEOKI NANDAN JJ. | 


L. Kashi Nath Seth, Appellant Y. 
Collector, Central Excise, Allahabad, 
and others, Respondents. 


Special Appeal No. 204 of 1975, D/- 
22-11-1978." 


(A) Constitution of India, Art, 226 


~~ Writ petition — Procedure —— Res 
judicata — Applicability. (Civil! P: C. 
(1908), S. 11). i 

The test of Res Judicata is the 


identity of title in the two litigations 


*(Against judgment of R. B. Misra J. 
reported in AIR 1976 All 35.) 


” LV/AW/F386/78/DVT f 


L. Kashi Nath v. Collector, Central Excise - 


the 


ALR. 


and not the identity of the actual pro- 
perty involved, AIR 1953 SC 33 Foll 
(Para 11) 
Certain gold ornaments were seized 
during a search. A writ petition chal- 
lenging legality of seizure of some 
of the ornaments was filed. Allowing 
the same those ornaments were allow- 
ed to be returned. Subsequently, writ 
petition challenging seizure of remain= 
ing ornaments was filed. 


Held, though all the ornaments were 
seized during the same search the 
property involved in both the writ 
petitions was not identical, There was 
no identity of title in the two litiga- 
tions and the subsequent writ peti- 
tion was, therefore, noi barred by res 
judicata. (Para 11) 


Anno: AIR Comm. constn. of India 
(2nd Edn.), Art. 226, N., 42 (y); C P. C. 


(9th Edn}, S. 11 N. 70. 
(B) Civil P. C, (5 of i608), S. 141 
Explanation (Inserted vy C. E. C. 


(Amendment) Act, 1976) — Effect — 
Salutary principles enshrined in Civil 
P. C. ~~ Applicability te other civil 
proceedings like writ petition. (Constitu- 
tion of India, Art. 226). 


The effect of the Explanation inser- 
ted in S. 141 by the C.P.C. (Amend-~ 
ment) Act. 1976 is that the procedure 
prescribed by the Code does not apply 
of its own force to proceedings under 
Art. 226 of the Constitution. It does 
not, however, lay down that some of 
the salutary principles enshrined in 
the Civil P, C. governing the trial of 
civil suits may not be applied even 
where it enshrines a general principle 
of law, to the trial of civil proceed- 
ings other than suits, like a writ peti- 
tion under Art, 226. (Para 12) 


Anno: AIR Comm. C. P. C. (9th 
Edn.), S, 141 N. 5-A: Constn. of India, 
(2nd ‘Edn.), Art. 226 N. 42 (c). 

(C) Constitution of India, art. 226— 
Writ proceedings — Proecdurys — Prin- 
ciple of O. 2 R. 2 C.P.C. — Appli- 
cable as a general principle of law. 
when both earlier and subsequent pro- 
ceedings are on writ petitions -- Mul- 
tiplicity of writ petitions arising from 
game cause of action is to be avoided. 
(Civil P. C. (1908), O. 2. R. 2). Case 
law discussed. (Para 12) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 226 N. 42 (c); Civil 
P. C. (8th Edn), O. 2, R. 2, Notes 32, 33-A, 


1979 


(D) Gold (Control) Act (45 of 1963), 
S. 71 — Articles not in custody or 
possession of the Department — Can- 
not be confiscated. 

Where certain gold ornaments were 
seized in pursuance of a search, tut 
some of them were ultimately relecs- 
ed as per directions issued by te 
High Court in writ ` petition, the pro- 
ceedings for confiscation of those orra- 
ments could not be continued, The 
proceedings for confiscation could go 
on only in respect of those ornameasts 
which were still in the custody of the 
department. AIR 1976 All 35 Affirm- 


ed. l (Para _4) 
Cases Referred: Chronological Paras 
AIR 1972 All 16 3, 10 
AIR 1972 All 231: 1972 All LJ 20¢ 
3, 6, 9.15 
AIR 1971 SC 1170 2 
ATR 1971 Ker 175 (FB) 12 
1970 Lab IC 582: 1969 All LJ 225 12 
AIR 1962 SC 1334: 1962 All LJ 
437 . 12 
AIR 1953 SC 33 11 


(1825) 130 ER 540 A’ Court v. Cross 12 

Sri Dhar, and R. P. Tripathi, for Ap- 
pellant; V. K, Burman, for Respon- 
dent. - 


DEOKI NANDAN, J.:— This spedal 
appeal is directed against the judg- 
ment of a learned single Judge of tanis 
Court dismissing Civil Mise. Writ Peti- 
tion No. 6429 of 1971. The judgment 
under appeal is dated May 19, 19%5.* 
Two writ petitions were disposed by 
the same judgment. The other writ 
petition was numbered 563 of 1972. 
Munshi Ram v. Collector,—Central Ex- 
cise. That was partly allowed. The 
present special appeal does not relate 
to that part of the judgment, 


2. The omy point raised by the 
petitioner in the writ petition No. 6429 
of 1971 before the learned single 
Judge was that the provisions of Sec- 
tions 71 and 73 of the Gold (Control) 
Act, 1968 were unconstitutional and 
void. The learned single Judge found 
that although Ss. 71 and 73 of the 
Gold (Control) Act, 1968 (hereinafter 
referred to as the Act) were held to 
be unconstitutional by the Supreme 
Court in Badri Prasad v. Collector of 
Central Excise, (AIR 1971 SC 1170), the 
vice pointed out by the Supreme Court 
was removed by amendment of thcse 


* Reported in AIR 1976 All 35, 
1979 All/9 IV G—12 
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. lant in due course of business 
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sections by the Gold Control (Amend- 
ment) Act, 1971 and that neither of 
the two sections, as they stcod after 
the amendment, could be said to be 
unconstitutional, 


3. Therefore, in the special appeal 
as originally filed, the only grievance 
which could be raised, was against the 
view of the learned single Judge that 
Ss. 71 and 73 of the Act are not un- 
constitutional. However, by an appli- 
cation presented on 9th Aug, 1977 
(Civil Misc. Application No. 5859 of 
1977) before the Special Appeal Bench, 
the petitioner-appellant was allowed 
by order dated 2lst Dec., 1977, to 
amend the writ petition and to add 
certain new grounds in the special ap- 
peal. The supplementary affidavit 
filed along with the application, is the 
only surviving basis on which relief 
in now claimed by the petitioner-ap- 


pellant. It has. been stated therein 
that there was a search of the 
petitioner-appellant’s business pre- 


mises at 20, Jhandawala Park, Luck- 
now on April 27, 1971; that certain 
articles of gold were seized at that 
search, that the  petitioner-appellant 
had challenged the search and seizure 
by a Writ Petition No. 2939 of 1971; 
that all the articles seized from the 
first floor of the  petitioner-appellant’s 
business premises, except some orna- 
ments were returned as they were 
found to be accounted for in its books 
of account; that the articles so return- 
ed were sold by the petitioner-appel- 
and 
were, therefore, no longer available 
for being proceeded against; that the 
said writ petition was allowed by 
judgment dated 10th Aug. 1971 re- 
ported as L. Kashi Nath v. Collector 
Central Excise in AIR 1972 All 16; 
that the respondents appealed from 
that Judgment, that was Special Ap- 
peal No. 447 of 1971 and was dis- 
missed by a Division’ Bench . of 
this Court by judgment dated Decem- 
ber 9, 1971 which is reported as Col- 
lector Central Excise v. L. Kashi Nath 


Jewellers in AIR 1972 All 231; that 
the writ petition giving rise to the 


present special appeal was filed during 
the pendency of that special appeal; 
that it was held by this Court in that 
special appeal that there was no 
breach of either S. 55 of the Act or 


of any rules and only penalty could 
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be levied but no confiscation could be 
ordered; that the judgment in the 
earlier writ petition operates as res 
judicata in the present proceedings; 
that however, the respondent Collec- 
tor, Central Excise, did not return the 
remaining gold ornaments and con= 
tinued to proceed with the adjudica~ 
tion proceedings on the basis of a 
show cause notice issued by him; that 
the petitioner-appellant was entitled to 
the return of the remaining ornaments 
seized from the ground floor and the 
second floor of its business premises, 
but its applications for the same did 
not bear any fruit, 


4. The surviving relief claimed in 
the writ petition is for the quashing 
of the show cause notice which is 
Annexure IIy to the writ petition. This 
notice is dated ilth Oct. 1971 and has 
been issued by the respondent As- 
sistant Collector, Central Excise, It 
requires the petitioner appellant to 
show cause why the goods mentioned 
in the annexure to that notice should 
mot be confiscated under S. 71 of the 
Act and why penalty should not be 
imposed on it under Ss. 74-75 of the 
Act. The annexure referred to in the 
show cause notice contains several ap- 
pendices. Appendix ‘A’ is a list of 
the “gold and gold ornaments recover- 
ed from the unlicensed premises” of 
the petitioner-appellant at 20. Jhande 
Wala Park, Lucknow on April 27, 
1971. This ‘list contains 20 items 
weighing 2599.350 grams, Appendix ‘B’ 
is the list of the “gold and gold 
ornaments recovered from the artisan’s 
section on the second floor and from 
the safe on the first floor’. The total 
weight of the “gold and gold  orna~ 
ments found from the manufacturing 
section and from the possession of the 
artisan” on the second floor is 119.050 
grams comprising of several items, 

(Contd, on Col. 2) 


Required balance of ornaments as per registers on 27th 


April, 


Returned during the pendency of the earlier writ petition... 17,810.685 gras. 
ecision of the earlier special appea 


Released after the 
_ {Special Appeai No. 447 of 1971) 
Balance still in the custody of the Departmen 


t + ata 
Seized from the safe on the ground floor vide Appendix ‘A’ 


to ihe show cause notice 


Seized from the first floor Vide Appendix 'B’ to the show 


cause notice i 


Shortage 


Discrepancy betwaen the weights recorded by the Depart- 
ment and those recorded by the Dharam Kanta 


A.L R. 


while the total weight of the “gold 
and gold ornaments found from the 
safe” on the first floor, is 1079.000 
grams, 


5. The adjudication proceedings ` 
which had been commenced by the 
said show cause notice were sought to 
be stayed by an application dated 10th 
January, 1978 and by order passed on 
the same day we directed that the 
adjudication proceedings before the 
respondent Collector, Central Excise, 
shall continue, but final orders will 
not be singed until further orders of 
this Court, 


6. By the newly added grounds of 
appeal, it has been urged that the 
judgment given in Special Appeal 
No, 447 of 1971: (AIR 1972 All 231) 
operates as res judicata; that it was 
decided thereby that there was no 
breach of any of the provisions of the 
act or the Rules framed thereunder 
and the search and seizure were 
illegal; that the respondents were con- 
sequently bound to re-deliver to the 
petitioner-appellant the remaining 
articles out of those seized on April. 
27, 1971, which had not been returned 
yet; that the show cause notice covers 
even those gold ornaments which had 
already been returned and even sold 
away; and that no article can be con~ 
fiscated unless it is in the custody of 
the department and the custody pro- 
ceeds from lawful seizure. 


7. In the arguments before us if 
has been urged on behalf of the peti-« 
tioner-appellant that the weight of the 
seized articles as recorded by the res- 
pondent Authorities was not correct; 
that the ornaments were reweighed 
and the accounts of the petitioner-ap- 
pellant were checked during the pend- 
ency of the earlier writ petition; and 
that on the result thereof the true 
position which emerges is as follows :—~ 


24,722.79 gms, 

21581.080 » 
we 9,770,415 

3.141.715 n 
.. 2,099350 » 9.768.450 » 
.. 169.100 » l 

-873.265 gms, 


æ. 349.645 » } 
878,625 » 


oes 23.620 » J 
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8. The main thrust of the argu- 
ments advanced by the learned coun- 
se] for the - petitioner-appellant has 
been for the return of the aforesaid 
balance of the ornaments in the cw- 
tody of the Department and for the 
quashing of the adjudication proceei- 


ings initiated by the show cause 
notice. 
9. On a perusal of the judgment 


of this Court in Special Appeal Ne. 
447 of 1971: (AIR 1972 All 231) which 
has: become final between the parties, 
we find that this Court has finally 
held the seizure in question to >e 
illegal and has directed. the return of 
all the seized ornaments. From tne 
table of the ornaments seized and rz- 
turned given above it is clear that 
ornaments weighing 3770.450 grams 
were returned after the decision of 
the special appeal. In the recital of 
the facts given in the judgment in 
the said special appeal it appears that 
the Court was concerned in that case 
with the seizure of 2583 pieces of 
ornaments weighing in all 22,151.370 
grams and that the claim before tne 
Special Appeal Bench in that case was 
confined to 3770.015 grams of gadd 
ornaments, which alone were said to 
be under detention with the depart- 
mental authorities after the judgment 
in the writ petition giving rise to tkat 
special appeal. From the chart given 
above the gold ornaments which are 
now said to be still in detention ere 
those seized from the safe 
ground floor (Vide Appendix ‘A’ to tae 
show cause notice) and from the first 
floor (Vide Appendix ‘B’ to the shcw 
cause notice). They weigh 2599.30 
and 169.100. total 2768.450 grams. 


10. It is not disputed that - thee 
ornaments which are still said to be in 
the custody of the department were 
seized at the same search and seizure 
which was the subject-matter of the 
earlier writ petition and the Spec-al 
Appeal No. 447 of 1971 arising there- 
from. From the recital of the facts 
in the judgment given in the  earlser 
writ petition reported in AIR 1972 All 
16, L. Kashi Nath v. Collector, Central 
Excise it appears that 2583 pieces of 
ornaments weighing 22,151.370 grams 
were said to have been taken irto 
custody by the departmental  officecs, 
and. although it is mentioned that 775 
pieces of gold ornaments were found 
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from the ground floor portion of 
the petitioners shop which was 
not a part of his - licensed pre- 


mises and_a piece of foreign gold 
was recovered from the possession of 
one Shaukat Husain who was working 
on the second floor of the licensed 
premises of the petitioner, it is not 
clear whether the total number of 
2983 pieces weighing 22,151.370. grams ` 
which were said to have been seized 
by the departmental officer included 
the said 275 pieces of gold ornaments 
recovered from the unlicensed pre- 
mises on the ground floor and the one 
piece of foreign gold recovered from 
the artisan Shaukat Husain who 


was 
working on the second floor of the 
petitioner’s licensed premises. From 
the break up of the figures of the 


seized articles given before. us it does 
appear that the ornaments seized from 
the safe on the ground floor and those 
seized from the first floor which are 
now in question were not included in 
the said 2583 pieces weighing 22,151.370 
grams, and to which alone the find- 
ings and the relief in the earlier 
writ petition were confined. It may 
be clarified that according to the case 
now set up on behalf of the peti- 
tioner-appellant before us the correct 
weight of the said 2583 pieces of gold 
ornaments was found on re-weighment - 
to be 21,581,080 grams only and was 
not 22,151.370 grams, and that the 
whole of this quantity has been re- 
turned to it. It may be that the peti- 


tioner did -not challenge the seizure of 


275 pieces of gold ornaments recover- 
ed from the ground floor portion of 
his shop which was not included with- 
in the licenced premises, and the one 
piece of foreign gold recovered from 
the possession of Shaukat Husain arti- 
san, on account of the fact that the 
recovery of the 275 pieces was from 
premises which were not licensed, and 
the recovery of one piece of foreign 
gold was in respect of an article 
which was contraband. The petitioner 
did not even own the recovery of the 
contraband to have been made from 
him. We accordingly find that the 
gold ornaments to which the earlier 
writ petition and the special appeal 
related, have already been returned 
by the departmental authorities, and 
the quantity still retained by them 
and which is now sought to be re 
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turned by the present special appeal, 


was not the subject-matter of the 
earlier writ petition or the special 
appeal arising therefrom. 

il. The question of res judicata 


raised by the petitioner-appellant will 
have to be considered in this context. 
In Raj Laxmi Dassi v. Banmali Sen 
(AIR 1953 SC 33) the Supreme Court 
laid down that the test of res judicata 
is the identity of title in the two 
litigations and not the identity of the 
actual property involved. It kas been 
‘ifound above that the property in- 
volved in the earlier writ petition and 
ithe special appeal arising therefrom, 
and that involved in the present spe- 
cial appeal, is not identical. Tha search 


at which the two sets or properties 
were seized, was however the same. 
Nevertheless it cannot be said that 


there was identity of title in the two 
litigations, for if the grounds on which 
the seizure of the ornaments involved 
in the earlier writ petition was chal- 
lenged were the same as those on 
which the seizure of the ornaments in 
the present case is, or could be, chal- 
lenged, there does not appear to be 
any explanation for the  petitioner’s 
omission to also challenge in the ear- 
lier case the seizure of the ornaments 
involved in the present case. On the 
other hand, it appears that the seizure 
of the ornaments recovered from the 
ground floor having been made from 
that part of the petitioner’s premises 
which were not licensed, and the one 
piece of gold seized from the artisan 
Shaukat Husain being contraband, - the 
petitioner must have thought it wise 
not to raise any question about them 
for fear of damaging its case in res- 
pect of the bulk of the seized orna- 
ments, the seizure of which was found 
to be illegal. It cannot, therefore, be 
said that the seizure of the ornaments 
which are still detained by the depart- 
mental authorities could be held to be 
illegal by applying the rule of res 
judicata. Mr. S. C. Khare, learned 
counsel for the petitioner-appellant, did 
not advance any new ground or place 
any fresh facts to show that the 
seizure of these articles was illegal. 
He only relied upon the judgment in 
the earlier writ petition and the spe- 
cial appeal arising therefrom, and the 
fact that these ornaments were seized 


at the same search at which the other 
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ornaments were held to have been 
illegally seized. That being so, we 


find ourselves unable, on the material 
before us, to hold that the’ seizure of 
the ornaments weighing 2599.350 grams 
seized from the safe on the ground 
floor (vide Appendix ‘A’ to the show 
cause notice) and 169.100 grams seized 
from the first floor (Vide Appendix ‘B’ 
to the show cause notice) was illegal 
or unlawful. We are supported in 


this conclusion by the conduct of the 
petitioner-appellant in not challenging 
the seizure of these ornaments and 
claiming their return in the earlier 


writ petition. We believe that if the 
seizure was really wrongful as now 
contended for on behalf of the peti- 
tioner-appellant, it would not have 
deliberately omitted to put forth that 
claim in the earlier writ petition, The 
principle invoked by us for arriving 
at this conclusion is the one underly- 
ing the rule prescribed by O. II, R. 2 
CG P. Cc. in the case of civil suits, 


12. Mr. V, K, Barman, learned 
Standing Counsel for the respondent 
Authorities contended that the omis- 


sion of the petitioner-appellant in the 
earlier writ petition to claim a return. 
of the ornaments now in question 
amounts to waiver and it must be 
deemed that it had given up the re- 
lief. That is also one of the princi- 
ples on which the rule prescribed by 
O. T, R. 2, C. P. C. is founded. Mr. 
Barman, however, also relied on the 
rule of construtive res judicata. We do 
not think that the rule of constructive 
res judicata can be applied ‘to the 
facts of the case. The proper rule to 
be applied is the one contained in 
O. I, R. 2, C. P. C. We are consci- 
ous of the Explanation inserted in 
S5. 141 by the Civil P. Œ. (Amend- 
ment) Act, 1976. The effect of that 
amendment is that the procedure pre- 
scribed by the Code does not apply of 


its own force to proceedings under 
Art. 226 of the Constitution. It does 


not, however, lay down that some of 
the salutary principles enshrined in 
the Civil P. C. governing the trial of 


civil suits may not be applied even 
where it enshrines a general principle 
of law, to the trial of civil proceed- 
ings other than suits, like a writ 
petition under Art. 226 of the Con- 
stitution of India. We need not, how- 
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ever, dilate on this aspect inasmuch as 
the writ petition in the present case 
was filed and decided before the dm- 
endment of the Code and according :o 
Cl. (p) of S. 97 (2) of the Amendment 
Act, as the special appeal has been 
pending since before the amendmert, 
it has to be dealt with as if the said 
amendment in S5. 141 of the Code had 
not come into force. Before the an- 
endment the undisputed position was 
that the rules of res judicata and ine 
like were applied to writ petitions as 
general principles of law. With re- 
gard to O, II, R. 2 it was, however. 
observed in Devendra Pratap Naran 
Rai Sharma v. State of Uttar . Pradesh 
AIR 1962 SC 1334 (in para. 12 at 
p. 1337) that the bar of O. II, R. 2 of 
the C. P. C. on which the High Court 
apparently relied upon may not aprly 
to a petition for a high prerogative 
writ under Art. 226 of the Constitu- 
tion. In that case the appellant had 
in a suit filed by him omitted to 
claim salary for the period before the 
suit and it was in that context that 
the claim for salary for that period 
was refused by the High Court on ^is 
writ petition under Art. 226 of fhe 
Constitution. In spite of the aforesaid 
observation the Supreme Court did mot 
reverse the High Court’s order, and 
observed that “the High Court having 
disallowed the claim of the appellant 
for salary prior to the date of fhe 
suit we do not think we would be 
justified in interfering with the exer- 
cise of its discretion by the High 
Court”. The principle that the bar of 
O. I, R. 2, C. P. C. may not apply to 
a writ petition under Art. 226 of -he 
Constitution was followed by a Divi- 
sion Bench of this court in Ram 
Kishore Sharma v. Addl. Dist. J. 
Saharanpur 1969 All LJ 225 (1970 
Lab IC 582). In that case the peti- 
tioner had challenged the order of -hë 
Payment of Wages Authority ~e- 
fusing him arrears of salary on he 
‘ground that he had omitted to cleim 
the same in the civil suit filed by 
him earlier for a declaration that his 
removal from service was illegal. Taat 
ease is also distinguishable like Deven- 
dra Pratap Narain’s case, inasmuch as 
the earlier proceeding in both che 


cases was a civil suit, and the latter 
proceeding in Devendra Pratap Naraim’s 
case before the Supreme Court was a 
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writ petition and in Ram _ Kishore 
Sharma’s case before this Court, it 
was a proceeding under the Payment 
of Wages Act. In the present case, 
however, both the proceedings, the 
earlier as well as the subsequent, are 
on writ petitions under Article 226 of 
the Constitution. If the principle of 
O. I, R. 2 C.P.C. is not applied to 
writ petitions as a general principle 
of law even in such a case as the 
present one, it may lead to a multi- 
plicity of writ petitions arising from 
the same cause of action. To permit . 
such a course would not be conducive 
to justice. We would rather endorse 
the view of the majority in the Full’ 
Bench decision of the Kerala High 
Court in M. P. Ragawan Nair v. State 
Insurance Officer (AIR 1971 Ker 175) 
(FB). In that case the petitioner had 
not claimed the relief which he was 
claiming in the subsequent writ peti- 
tion, in an earlier writ petition filed 
by him. The full Bench, per majority, 
held (Paras 16 & 17 pp. . 179-180) as 
follows: - 
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16. There is another impediment in 
the petitioner’s way. When he came 
to Court on the 3ist March 1963 with 
O. P. No. 778 of 1963, he had already 
suffered what he now alleges to be 
the trespass by respondents 3 and 4 
over his right to the superintendents, 
category — he was still only in the up- 
per division. As we have said more 
than once, he did not make any com- 
plaint of this and was content with 
asking for the determination of his 
seniority in the upper division. Not 
having then questioned the appoint- 
ment of respondents 3 and 4 tọ the 
superintendts’ category, we do not 
think he can be allowed to question 
that now in this new petition which 
he had brought. : 


17. The principles underlyihg statu- 
tory provisions like the Limitation Act 
and S. 11 and O. Il, R. 2 of the Civil 
P. C. are, we should think applicable 
to petitions under Art. 226 of the Con- 
stitution. These provisions are not to 
be regarded as embodying technical 
rules of procedure. They are, based 
upon principles of public policy aiming 
at justice, the securing of which is 
the very object of Art. 226. The prin- 
ciples are principles of repose and 


peace. “Long dormant clims have of-. 
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ten more of cruelty than of justice in 
them” said Best C. J. In A.’ Court v. 
Cross, (1825) 130 ER 540. And so, wa 
might add, has the fighting of the 
same legal battle over again with the 
Same adversary, or, once a wrong has 
been suffered, the fighting of the bat- 
tle for redress piecemeal.” 


13. This takes us to the relief 
Claimed by the petitioner-appellant for 
quashing- of the show cause notice 
(Annexure 3 to the writ petition) and 
the adjudication proceedings commen- 
ced thereby. The main ground on 
which the legality of the notice and 
. the adjudication proceedings has been 
challenged is that no article can be 
confiscated unless it is in the custody 
of the Department and the ‘ custody 
proceeds from lawful seizure. The notice 
(Annexure 3 to the writ petition) re- 
quires the -petitioner-appellant to show 
cause why the goods mentioned in the 
annexure thereto should not be con- 
fiscated under S. 71 of the Gold 
(Control) Act and that penalty should 
not be imposed on the  petitioner-ap- 
pellant and Shaukat Husain under 
Ss. 74 and 75 of the said Act. The An~ 
nexure to the show cause notice speci- 
fies not only the gold ornaments still 


in the custody of the department, but- 


also those which have already been 
returned to the  petitioner-appellant. 
The annexure to the show cause no- 
tice sets out in detail the department’s 
case against the  petitioner-appellant 
against which the latter was required 
to show cause, 


14. In support of hbis contention 
Mr. S. C. Khare elaborated the point 
thus, Under S. 71 of the Act only 
that gold is liable to be confiscated 
along with its package or covering or 
receptacle in which it is found,.in res- 
pect of which any provision of the 
Act. is being, or is attempted to be 
. contravened. He emphasised that the 
word ‘found’ shows that the provi~ 
sions apply to only that gold which 
is found on search and seized. He 
then referred to Chap, XII of the Act 
begining with S. 58, which deals with 
power of search and seizure confer- 
red by Sections 58 and 66. These 
provisions precede the provisions 
relating to confiscation and penalty 
contained in Chapter XIII beginning 
with Section 71. Khare contend- 
ed that the first step to be taken 
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by a Gold Control Officer where he 
suspects the contravention of any pro- 
vision of the Act is‘to make a search 
of the premises of a dealer under 
S. 58, and then, under S. 66, if he 
has ‘reason to believe that any provi- 
Sion of the Act has been, or is being 
or is attempted to be contravened, 
Seize such gold along with the pack- 
age, covering or receptacle etc. in 
which the gold is found, Mr. Khare 
further contended that something 
which was not already in possession 
of the Departmental Authorities could 
not be confiscated, and the very pro- 
vision relating to confiscation showed 
that the gold or the package, cover- 
ing or receptacle in which it was 
found must be in the custody of the 
authority concerned before an order 
of confiscation could be passed in res- 
pect thereof. The logic of Mr, Khare’s 
argument appears to be sound and on 
an examination of the scheme of the 
Act it is not easily possible to say 
that an article which is not‘in its 
custody could be ordered to be con- 
fiscated by the adjudicating authority 
under the Act. Mr. Khare then made 
the further submission that the cus« 
tody must be lawful. We do not pro- 
pose to examine this aspect of the 
question in view of the fact that the 
bulk of the ornaments have already 
been . returned to the  petitioner-ap« 
pellant in accordance with the direc< 
tions of this Court in the earlier writ 
petition and the special appeal arising 
therefrom, and the seizure of the 
small quantity that remains in the 
custody of the department has nof 
been found by us to be prima facie 
unlawful, The result is that proceed 
ings .for confiscation of the gold or- 
naments already released in pursu~ 
ance of the directions issued by this 
Court in the earlier writ petition must 
be stopped, but the same proceedings 
for confiscation of the ornaments 
which are still in the custody of the 
department cangoon and be concluded 
after a proper inquiry into the mat- 
ter in accordanca with the provisions 


.of the. Act. 


15. It has been ‘seen above that a 
part of the show cause notice relates 
to imposition of penalty under Ss. 74 
and 75 of the Act. Under these sec- 
tions penalty can be imposed for con- 
travention of a provision of the Acf 
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or of any rule: or order made ther2< 
‘under, or for doing or attempting :o 
do anything in - relation to any god 
which rendered it liable to confisca- 
tion. Since the inquiry for confisca- 
tion in respect of the gold still n 
possession of the department has <0 
go and to be concluded by the am- 
thority competent to do so, we do 
not want to prejudge the issue. It has 
also to be. clarified that in the earliar 
writ petition, although it was he.d 
` that the seizure of the gold orna- 
ments which were the subject matter 
of that writ petition, and have el 
ready been returned to the - petitioner- 
appellant, owas unlawful, it was not 
held that the petitioner-appellant was 
not liable to penalty under the Act. 
On the other hand, it has been ob- 
served by the Special Appeal Ben:h 
in that case: (at page 236, para 17 
of AIR 1972 All 231) “The failure to 
maintain accounts in G. S, Forms is 
an offence punishable- under S. 87 of 
the Act. When the vouchers ex:st! 
but the G. S. Forms are not posted 
the case might fall under Section 87 
of the Act and the dealer may De 
punished for a breach thereof.” It 
was, on the finding that, on the facts 
of the case, the provisions of Sec. 36. 
of the Act were not attracted, tkať 
the seizure was held to be unlawfal. 
There is no finding that the penalty 
provisions. of the Act were also not 
attracted. Under the circumstances, 
we are unable to hold that the notice 
to show cause why penalty 
not be imposed, under S. 74 of tne 
Act, in respect of that gold which is 
still in the custody of the depart- 
-ment and may be found liable to € 
confiscated on inquiry under S, ‘I; 
and under S. 75, in respect of the en- 
tire gold ornaments etc, which were 
the subject matter of the search and 
the seizure including those which have 
already been returned, if it is foued 
on inquiry that the petitioner appel- 
lant has contravened any provisions 


of the Act or of any rule or any 
order made thereunder, l 
16. The result is that the shcw 


cause notice (Annexure 3 to the writ 
petition) and the adjudication pro- 
ceedings initiated thereby are not 
liable to be quashed. The respondents 
authorities shall, however lmit the 
mquiry for the purposes of confisca- 
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tion, and of penalty under S. 74 to 
the Gold Ornaments which are still 
in their custody. With regard to the 
inquiry for the purposes of imposi~ 
tion of penalty under S. 75 of the 
Act there is no such limitation. 


17. In the result, the appeal fails 
and the writ petition shall stand dis- 
missed with costs subject to the re- 
servation that the inquiry pursuant 
to the show cause notice (Annexure - 
3to the writ petition) shall be confin~ 
ed for the purposes of confiscation un~ 
derS. 71 and of imposition of penalty : 
under S, 74 of the Act, to the gold - 
ornaments still in the custody of the 
respondent authorities. Under the cir- 
cumstances, the parties shall bear 
their own costs of the appeal, 


“wae appeal and petition 
dismissed, 
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Chhotey Lal Pandey amd others, Peti- 


tioners v. State of Urbar Pradesh and 
another, Respondents. 


Civil Misc. Writ Petn, No, 2637 of 


‘1978, D/- 2-2-1979. 


(A) Constitution of India, Art. 14 — 
Examination for State Judicial Service— . 
Candidates given option to answer ques- 
tions in Hindi or English — Candidates 
with education in Hindi medium cannot 
complain of discrimination on ground of 


non-supply of Hindi version of bare 
acts, (Para 4) 
Anno; AIR Comm, Constn, of India 


(2nd Edn.), Art. 14, N. 42 (ze). 


(B) Constitution of India, Arts. 15 (4), 
16 (4) and 309 Proviso — U. P. Govt. 
G. O. No. 2003/40-National Integration— 
6-11-77 D/- 20-8-1977 under Proviso to 
Art, 309 — Reservation of seats in pub- 
lic service of the State under — Vali- 
dity—. “Backward classes” — Determi- 
nation — Criteria, 


Three basic principles regarding ree 
cruitment to states services are :— 

(1) the State has power to lay down 
classifications or categories of persons 
from whom recruitment to the public 
service may be made; (2) the principle 
underlying Arts. 15 (4) and 16 (4) is 
that a preferential treatment can valid- 
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ly be given because fthe socially and 
educationally backward classes need it, 
So that in course of time they stand in 
equal position with the more advanced 
sections of the society: and (3) this prin- 
ciple may be applied to those who are 
handicapped but who do not fall under 
Art. 15 (4),. AIR 1971°SC 1762, Foll. 
(Para 7) 


On the basis of the aforesaid princi- 
ples reservations for children of Defence 
Personnel and Ex-Defence personnel can 
validly be made. The application of 
these principles can be extended to the 
children of freedom-fighters who in. con- 
sequence of their participation in the 
emancipation struggle became  unsettl- 
ed in life and in some cases had ‘been 
economically ruined and hence were 
fot in a position to make available to 
their children that class of education 
which would place them in fair compe- 
tition withthe children of those who did 
not suffer from that disadvantage. Ob- 
viously,. these dependants of the 
freedom-fighters would include sons, 
daughters, grandsons and unmarried 
grand-daughters and only those persons 
would be considered to be freedom- 
fighters who had suffered imprisonment 
of six months or more. The State has 
power to lay down classifications or 
categories of persons from whom the re- 
cruitment is to be made and the afore-~ 
said classification on the basis cf parti- 
cipation in the struggle for emancipa- 
tion has a reasonable nexus with the ob- 
fect, namely, a fair and just distribution 
of seats. It secures employment in pub- 


lic service in a just proportion to those - 


who were handicapped and who but for 
the preferential treatment given to them 
could not stand a chance against those 
who were mot so handicapped and were, 
therefore, in a superior position. AIR 
1971 SC 1762 Foll. (Para 8) 


The extension of the aforesaid prin- 
ciples inthe G.O., to the ex-detenus un- 
der MISA and DISIR amd their depen- 
dants excluding detenus who were anti- 
social on the basis -of their imprison- 
ment for the like period as pre-Inde- 
pendence “freedom-fighters” can also be 
considered permissible. But in so far 
as the G. O. provides for reservation of 
seats for ‘backward classes” on the 
basis of “caste” alone by enumerating 
the castes mentioned in the list prepar- 
ed by the pre-Independence provincial 
Govt. in 1945, without any investigation 
as to the “backwardness” of the various 
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castes, the G. O. must be considered to 
be unsustainable as a “fraud on the con- 
stitutional power” conferred under Arti- 
cles 15 (4) and 16 (4). (Paras 54, 58) 

The law as has crystallised regarding 
determination of “backward classes” is 
as under: 


(i) the bracketing of socially and edu- 
cationally backward classes with the 
Scheduled Castes and Tribes in Art. 15 (4) 
and the provision in Art. 338 (3) that the 
references to Scheduled Castes and Tri- 
bes were to be construed as including ` 
Such backward classes as the President 
may by order specify on receipt of the 
report of the Commission appointed un< 
der Art. 340 (1), showed that in the mat~ 
ter of their backwardness they weré 
comparable to Scheduled Castes and 
Scheduled Tribes; . 


(ii) the concept of backward classes is 
not relative in the sense that any class 
which was. backward in relation to the 
most advanced class in the community 
must be included in it; 


üii) the backwardness must be both 
social and educational and not either so- 
cial or educational; 


(iv) Article 15 (4) refers to “backward” 
classes and not ‘backward castes’; indeed 
the test of caste would break down as 
regards several communities which have 
no caste; 

(v) Caste is a relevant factor in deter~ 
mining social backwardness but is not the 
sole or dominant test; 


(vi) Social backwardness is in the ulti- 
mate analysis the result of poverty to a 
very large extent. Social backwardness 
which results from poverty is likely to 
be aggravated by considerations of caste 
to which the poor citizens may belong, 
but that only shows the relevance of 
both caste and poverty in determining 
the backwardness of citizens; 

(vii) a classification based only on 
caste without regard to other relevant 
factors is mot permissible under Arti~ 
cle 15 (4); some castes are, however, as 
a whole socially and educationally back- 
ward; 

(viii) the occupations followed by cer- 
tain classes (which are looked upon as 
inferior) may contribute to social back- 
wardness: `and so may the habitation of 
people, for in a sense, the problem of 
social backwardness is the problem of 
rural India; 

(ix) the division of backward classes 
into backward and most backward classes 
is in substance a division of the popu« 


at 
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lation into the most advanced and fhe 
rest, the rest, being divided into back- 
ward and most backward classes and 
this is not warranted by Art. 15. (4); 


(x) Art. 16 (4) does not confer any 
right on a person to require that a ze- 
servation should be made. It confers a 
discretionary power on the State to 
make such a reservation if in its opinon 
a backward class of citizens is not ade- 
quately represented in the services of 
the State. Mere inadequacy of repre- 
sentation of a caste or class in the ser- 
vices is, however, mot sufficient to at- 
tract Art. 16 (4) unless that class (includ- 
ing a caste as whole) is also socially end 


educationally backward. (Para 39) 
Anno: AIR Comm. Constn. of India 
(2nd Edn), Art. 15, N. 21 (b); Art, 16, 


N. 7 (b); Art. 309, N. 7. 


(C) Constitution of India, Art. 226 — 
Writ petition by candidates at competitive 
examination to challenge reservation of 
seats before announcement of result —— 
Maintainability. 

Where the interests of candidates at the 
Govt. competitive examination w2re 
likely to be affected by the reservation 
of seats made by the Govt. for certain 
classes, the candidates could not be smid 
to have locus standi to maintain petition 
to. challenge the reservation before -he 
result of the examination was announc~ 
ed. (Para 34) 


Anno: AIR Comm. Const. of India 
(2nd Edn.) Art. 226, N. 17 (H). 
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T. S. MISRA, Ju This petition un= 
der Art. 226 of the Constitution chal- 
lenging the reservation of posts in the 
State Judicial Service for Backward 
Classes and the dependants of freedom- 
fighters, the ex-detenus under MISA 
and DISIR and their dependants raise 
issues which are complex and indeed of- 
far reaching consequences. 

. 2. The petitioners are Advocates and 
had appeared at the State Judicial Ser- 
vice Examination held in April, 1978 at 
Allahabad. The examination was con- 
ducted to fill 150 temporary posts of 
which 27 posts are reserved for Sche- 
duled Castes, three posts are. reserved 
for Scheduled Tribes, eight posts are re- 
served for the dependants of the free- 
dom-fighters domiciled in Uttar Pradesh, 
twelve posts are reserved for disabled 
Officers of Military services and 23 posts 
are reserved for backward classes. The 
advertisement issued by the Public Ser- 
vice Commission also mentioned that the 
benefit of reservation of posts meant for 
the dependants of freedom-fighters would 
also be available to those persons who 
were actually detained under MISA or 
DISIR for six months and their depen- 
dants but this benefit shall not be avail- 
able to those anti-social elements who 
were detained under MISA or DISIR or 
their dependants. Further, dnly those 
persons would be considered as freedom- 
fighters who had actually undergone im- 
prisonment of six months or more. The 
petitioners have contended that the re- 
servation for ex-MISA and DISIR dete- 
mus and their dependants as well as the 
dependants of freedom-fighters is whol- 
ly unconstitutional and arbitrary. Ac- 
cording to the petitioners; some of the 
MISA detenus were in fact anti-social 
elements (although others were detain- 
ed on political grounds) and, in any case, 
there is no rational basis for creating a 
reservation for them and their depen- 
dants. It is also stated that while under 
detention, the MISA detenus were be- 
ing paid allowance under the MISA. rule 
and, as such, they were getting economic 


‘support from the State. With regard to 


the dependants of the freedom-fighters, 
it is stated that the reservation for them — 
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is also discriminatory since many of the 
freedom-fighters are today in a well 
placed position both socially and. econo- 
mically. Even those who are not well 
off economically are being paid allow~ 
ance of Rs. 300/- per month by the State 
apart from what they earn on their own. 
Moreover, the relexation in age with 
regard to the ex-MISA and DISIR de- 
tenus and their dependants as well as of 
the freedom-fighters is discriminatory, 


The petitioners also attack the reser- 
vation of posts for s -called “backward 
classes”. According to a Government 
Order of the Government of Uttar Pra- 
desh (Annexure 3 to the writ petition), 
“backward classes’ comprises Ahirs, 
Kurmis and other castas mentioned there-~ 
in, The petitioners allege that many of 
the so-called backward castes like Ahirs 
and Kurmis are not economically and sov 
cially backward, Meny Ahirs, Kurmis 
and other castes mentioned in the G. O, 
are big farmers anc are prosperous, 
Many are highly educated and are oc 
cupying high offices. Others are doing 
well in professions suth as lawyers, doc- 
tors etc.; hence it canrot be said that the 
entire Ahir, Kurmi or other castes men- 
tioned in the G.O. are a ‘backward 
Class’ within the meaning of Art. 16 (4), 
There is no economic homogeneity in 
these castes. As such, the argument 
goes on, there is no rational basis for 
creating reservation for them which has 
only been done for olitical motives, 


3. A counter-affidavit of Prem Ram 
Silpkar, Assistant Commissioner, Mino- 
rities, National Integzation Department, 
U. P. Civil Secretariat, Lucknow has 
been filed on behalf of the State. It is 
stated that the benefits of the Govern- 
ment Order No, 2003/40-National Inte- 
gration — 6-11-77 dated 20th Aug., 1977 
meant for the freedom-fighters are not 
available to those ex-detenus under 
‘MISA who were detained for reasons 
other than political and that. the said 
G.O. in express terms excludes the 
anti-social elements from its scope, So 
far as the question of reservation for 
. backward classes is concerned, para 7 (a) 
of the counter-affidavit denies that the 
reservation has been made to favour 
any particular caste, The reservation is 
for backward classes of citizens. The 
caste is only a consideration for deter- 
mining the social ani educational back- 
wardness of such classes of persons. The 
homogeneity which makes them back- 
ward class of citizens within: the mean- 
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ing of Article 16 (4) is their social and 
educational backwardness. The castes. 
enumerated in the schedule to the G. O, 
impugned in this writ petition form a 
class of citizens which, considered as a 
whole, is socially and educationally back~ 
ward in the opinion of the State Gov- 
emment within the meaning of Arti- 
Cle 16 (4) of the Constitution. The State 
Govt. is also of the opinion that the said 
class of citizens is not adequately repre- 
sented in various services under the 
State, The counter-affidavit then pro~ 
ceeds to state that as early as in the 
year 1945 the Education Department of 
the Provincial Government ‘had prepar- 
ed a list of 59 communities that consiste 
ed of 38 castes belonging to Hindu com- 
munity and 21’ castes belonging to Mus- 
lim community for providing educational 
facilities treating them as backward 
classes, This list of backward classes of 
citizens had later been reproduced as 
Annexure ‘B’ to the Govt, Order dated 
6th Sept., 1955, a true copy of which is 
Annexure Al to the counter-affidavit. 
After independence, the Government 
of India in the year 1950 had asked for 
a list of backward classes, in the light 
of the provisions of the Constitution 
from the State Government. The ques« 
tion was examined at that time by the 
State Government of Uttar Pradesh, 
The preparation of the list was entrust- 
ed to a Sub-Committee of the Cabinet 
and a list of 15 communities described as 
backward classes for the purposes of bee 
ing considered for recruitment to the 
public services was drawn, This list has 
been reproduced as Annexure ‘A’ to the 
Govt. Order dated 6th Sept., 1955 (An~« 
nexure -i to the  counter-affidavit), 
Again, in or about the year 1958 the ques« 
tion of amalgamation of the aforesaid 
two lists was considered by the State Govt 
of Uttar Pradesh, The decision arrived 
at was that the list which has been at- 
tached as Annexure ‘B’ to Annex. A-1 to 
the ccunter-affidavit be retained asa 
list of backward classes of citizens for 
all purposes, namely, preferential treat- 
ment in the matter of recruitment in 
the public services and grant of educa« 
tional and other facilities. This combin- 
ed list replaced the two lists mentioned 
in the G., O. dated 6th Sept., 1955 (An- 
nexure A~} to the counter-affidavit), vide 
Government Order dated 17th Septem~ 
ber, 1958, a true copy of which is An- 
nexure A-2 to the counter-affidavit. The 
list drawn up and incorporated in G.O, 
dated 17th September, 1958 has ‘been 
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taken over in the Government Orcer 
dated 20th Aug., 1977 under which re- 
servation has been made for them in 
direct recruitment to the extent of 15% 
in Class I, II and III services and only 
10% for class IV services. 


The counter-affidavit also refers to she 
Kaka Kalelkar Commission which geve 
its report in the year 1955. It also ze- 
fers to the State Govermment notifira- 
tion dated 12th December, 1975 whereby 
Chhedi Lal Sathi Commission was ap- 
pointed to consider the conditions of 
“the most backward classes of citizens” 
and to suggest means to improve their 
lot. It is contended that the said Cam- 
mission collected data from various čis- 
tricts and other information relevant in 
the matter and drew up three lists, A, 
B and C appended to its report dazed 
17th May, 1977. The report of the Com- 
mission shows that, according to its cal- 
culations, “the most backward classas” 
were nearly 21.36%, the other backward 
classes among Hindus were 20.22% while 
among the Muslims they were 5.82% vut 
of the total population of the State in 
the year 1976. In all, thus, according to 
the report, the backward classes (apart 
from Scheduled Castes and Scheduled 
Tribes) were found to comprise nearly 
51.40% of the total population of che 
State in the year 1976. The Commissinn, 
therefore, recommended reservation to 
the extent of 29.5% for these classes in 
‘all out of which according to it, 17% 
Should go to the most backward classes 
Specified in list ‘A’, 10% to those in 
list ‘B’ and 24% to those in list 'Œ, Ik is 
also mentioned in para. 7 (d) of the coun= 
ter-affidavit that the specifications given 
in the Schedule appended to the Govern<- 
ment Order dated 20th August, 1377 
have much in common with the three 
lists drawn by the Sathi Commission 
aforesaid. In paragraph 7 (e) it is sfat- 
ed that the castes enumerated in che 
impugned Government Order corsi- 
dered as a whole or at least the balk 
thereof were found to be socially or 
educationally backward by the State 
Government; hence reservation in their 
favour vide Government Order dazed 
20th August, 1977 was fully justified. 


. 4 In the first instance, the petition= 
ers have dlleged that in the said compe- 
titive examination bare Acts were to be 
supplied for the use of the candidates, 
They had come to know that some of the 
copies of Acts which were to be suppli- 
ed to the ‘candidates were Govt, pulbli- 
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cations which gave references to no rul- 


ings while some other copies would be 
of private publications which were anno- 
tated with citation of rulings. The peti- 
tioners, therefore, -apprehended that 
those candidates who would, be supplied 
copies of Govt. publics:ions would be 
placed in a disadvantageous position as 
compared to those candidates who would 
be ‘supplied privately published copies. 
They also stated that, according to the 
information rendered by the Joint Se- 
cretary to the U. P. Public Service Com- 
mission, no bare Acts would be suppli- 
ed in Hindi. The petitioners alleged that 
they had throughout studied in Hindi 
medium in school, college and Univer- 
sity and they would be discriminated 
against, along with other candidates like 
them, as against those candidates who 
had studied in English medium. A coun- 
ter-affidavit on behalf of the Public Ser- 
vice Commission has- been filed in the 
case denying that the copies of bare 
Acts published and printed by the pri- 
vate publishers contained citation of rul- 
ings and asserting that other private pub- 
lications which were purchased by the 
Commission for being supplied to tha 
candidates to the Munsifs’ examination 
did not contain any rulings. We fimd no 
reason to doubt the correctness of this 
averment made on behalf of the commis- 
sion, So far as the contention regarding 
the supply of bare Acts in Hindi was 
concerned, it is to be noted that all the 
candidates are permitted to answer ei- 
ther in Hindi or im ‘English and they 
have been given the liberty to answer 
the questions in Hindi or English. More- 
over the petitioners who were the can- 
didates for the State Judicial Service are 
expected to have the basic knowledge of 
English language. Most of the law re- 
ports are in English. Most of the legal 
literature fs also in English. The peti- 
tioners were, therefore, expect2d to un- 
derstand the bare Acts in English also. 
There was thus no discrimination in not 
supplying the Hindi version of the bare 
Acts to the petitioners. We therefore, 
find no force in the said contention of 
the petitioners and reject the same. 


5. The petitioners also alleged that 
one of the compulsory papers is Urdu. 
The petitioners had. never been taught 
in Urdu and they would be im a disad- 
vantageous position as compared to those 
With re- 
gard to this contention, it is stated in 
the counter-affidavit filed on behalf of 
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the Public Service Commission that. the 
‘candidates for the U. P. State Judicial 
Service are required to possess working 
knowledge of Hindi as well as Urdu. In 
accordance with Rule 18 read with para- 
graph 2 of Appendix “E” of the U. P, 
State Judicial Service Rules they have, 
inter alia, to appear in a language pa- 
per which will be of two parts. In the 
second part a passage in Hindi will be 
chosen or prepared by the Commission 
and after transliteration into both Per- 
sian and Devnagri Script, will be lithos 
graphed. Each candidate is requir~ 
ed to transliterate the passage into 
the opposite script, taking as original 
whichever script he prefers. The candi-« 
date has to specify his choice of the ori» 
ginal script in the necessary column of 
the application form supplied by the 
Commission. This information is con« 
tained in para 2 of Appendix ‘A’ of the 
Information leaflet. In view of this posi- 
tion the contention of the petitioners 
that they will be discriminated against is 
without any merit. 


6. The petitioners have challenged 
the reservation made in favour of the 
dependants of freedom-fighters as well 
as ex-MISA and DISIR detenus and 
their dependants. So far as the reser- 
vation made in favour of the dependants 
of freedom-fighters is concerned, a Divi~ 
sion Bench of this Court in Kumari 
Asha Rani Bhadoria v. The State of 
Uttar Pradesh (Civil Misc. Writ No. 7017 
of 1974 decided on 26-3-1976) has upheld 
the reservation made in favour of free~ 
- dom-fighters and their dependants. The 
question relating to the admission of the 
children of political sufferers also came 
to be considered in D. N. Chanchala_ v. 
State of Mysore (AIR 1971 SC 1762). 
The petitioner in Writ Petition No. 621 
of 1970 which was decided along with 


Writ Petn No. 619 of 1970 (D. N. Chan<_ 


chala’s case supra) by the Supreme 
Court had challenged the validity of 
Rule 4 (h) of the rules for selection of 
candidates for admission. Rule 4 in ques- 
tion provided for reservation of seats for 
different categories of candidates apply- 
ing for selection and clause (h)| thereof 
provided for reservation of four seats 
each in the Medical Colleges at: Banga- 
lore, Mysore and Hubli, and three seats 
in the Medical College at Bellary, in all 
15 seats for the “Children of Political 
Sufferers”. The challenge to the vali- 
dity of the said Clause (h) was twofold. 
It was firstly, said that the expressions 
l 
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“political sufferer” and “the national 
movement for the emancipation of In- 
dia” in the definition of “political suf- 
ferer” were so vague and ambiguous 
that it would be impossible to identify 
the categary of persons for whose bene~ 
fit Clause (h) was framed, and consequ- 
ently, there would be ample room for 
those administering these rules to resort 
to partiality, discrimination and favouri- 
tism. The second objection was that the 
category of children of political suffer- 
ers was merely fanciful, politically ori~ 
ented and without any intelligible dif- 
ferentia, and'as such the classification 
had no reasonable nexus with the ob- 
ject of thase rules. 


The court repelled the first ground 
holding that it was difficult to envisage 
the danger apprehended by counsel or 


to see the kind of vagueness or ambi- 
guity complained of by him. The rule 
_contained the definition of a “political 


sufferer” as meaning a person who on 
account of participation in the “national 
movement for the emancipation of In- 
dia” had suffered imprisonment or de- 
tention for a period of at least six 
months, or had been awarded capital 
punishment, or had died while undergo- 
ing imprisonment or detention or was 
killed or became permanently incapaci= 
tated by police or military firing or lathi 
charge, or lost his “job, property or other 
means of livelihood.” This definition. 
was held to be couched in clear and un- 
ambiguous language, besides containing 
sufficient details, so as to distinctively 
identify the persons who would fall with- 
in it. It was observed that . the ‘na~ 
tional] movement” must obviously mean 
the late struggle for the freedom of the 
country from the alien British rule. It 
was held that there were ample details 
in the definition not to leave any scope 
for arbitrariness or discrimination in its 
application to a candidate who claimed 
to be a child of the political sufferer en- 
visaged by Clause (h) of the rule. 


While considering the second ground 
aforesaid, the Supreme Court referred to 
its earlier decision in. P. Rajendran v. 
State of Madras (AIR 1968 SC 1012) in 
which the court had impliedly accepted 
two sources of recruitment made under 
the rules there challenged, namely, (1) 
those competing for seats in the general 
pool and (2) those from the socially and 
educationally backward classes for~whom 
reservation permitted under Art. 15 (4) 
was made. What was struck down there 
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was the districtwise distribution based 
on sheer residence as that would defeat 
the very object of the rules, namedty, 
the selection of the best and the mest 
meritorious from the two sources of xe- 
cruitment, The Supreme Court in D.N. 
Chanchala’s case also noted that the 


‘power to lay down sources from which | 


selection would be made was expres:ly 
conceded to the Government im Chitra 
Ghosh v. Union of India (AIR 1970 5C 
35) wherein it was emphasised that if 
the sources were properly classified, 
whether on territorial, geographical or 
other reasonable basis, the court would 
refuse to interfere with the manner and 
method of making the classification. The 
court also referred with approval to the 
decision of the Mysore High Court in 
Subhashini v. State of Mysore (AIR 1£66 
Mys.40) wherein it was held that there 
could be valid reservations, apart from 
those permissible under Article 15 +), 
that such reservations did not necessari- 
ly infringe the equality protection un- 
der Art. 14 and that classification based 
on a lawful State policy was not vioia- 
tive of that Article, Having held that 
the State had power to lay down classi- 
fications or categories of persons from 
whom admission is to be given, the Sup- 
reme Court proceeded to examine the 
further question ‘as to whether such 
categorisation had an intelligible criteria 
and whether it had a reasonable relation 
with the object for which the rules Zor 
admission were. made. 
question the Supreme Court observed in 
para 43 of the judgment:—~ 


“The definition of a “political suf 
ferer” being a detailed one and in cər- 
tain terms, it would be easily possible to 
distinguish children of such political suf- 
ferers from the rest as possessing -he 
criteria laid down by the. definition. ‘The 
object of the rules for admission can eb~« 
viously be to secure a fair and equitazle 
distribution of seats amongst those seek~« 
ing admission and who are eligible un- 
der the University Regulations. Such 
distribution can be on the principle that 
admission should be available to the bast 
and the most meritorious. 
ly fair and equitable principle would 
also be that which secures admission in 
a just proportion tọ those who are 
handicapped and who, but for the pre- 
ferential treatment given to them, wonld 
not stand a chance against those who 


are not so handicapped and are, there- 
fore, in a superior position, The princis 
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ple underlying Art. 15 (4) is that a pre- 
ferential treatment can validly be given - 
because the socially and educationally 
backward classes need it, so that in 
course of time they stand in equal posi- 
tion with the more advanced sections of 
the society. It would not in. amy way be 
improper if that principle were also to 
be applied to those who are handicapped 
but do not fall. under Art. 15 (4). It is 
on such a principle that reservation for 
children of Defence personnel and Ex- 
defence personnel appears to have been 
upheld. The criteria for such reserva- 
tion is that those serving in the Defence 
forces or those who had'‘so served are 
and were at a disadvantage in giving 
education to their. children since they 
had to live, while discharging their 
duties, in difficult places where normal 
facilities available elsewhere are and 
were not available. In our view it is 
not unreasonable to extend that princi- 
ple to the children of political sufferers 
who in comsequence of their participa- 
tion in the emancipation struggle be-. 
came unsettled in life, in some cases eco- 
nomically ruined, and. were therefore, 


“not in a position to make available to 


their children: that class of education 
which. would place them in fair compe- 
tition with the children of those who did 
not suffer from that disadvantage. If 
that be so, it must follow that the defi- 
nition. of “political sufferer’ not only 
makes the children of such sufferers dis- 
tinguishable from the rest- but such a 
classification has a reasonable nexus with 
the object of the rules which can be no- 
thing else than a fair and just dis- 
tribution of seats. In our view, neither 
of the two contentions raised by counsel 
for the petitioner can be accepted, with 
the result, that the writ petisi ‘ion fails . 
and is dismissed. ii 


7. Three basic principles thus emerge 
from the decision in D. N. Chanchala v. 
State of Mysore (AIR 1971 SC 1762): 


(1) the State has power to lay down 
classifications or categorities of ‘persons 
from whom recruitment to the public 
service may be made; : 


(2) the principle underlying Arts. 15 
(4) and 16 (4) is that a preferential 
treatment can validly be given because 
the socially and educationally backward 
classes meed it, so that in course of time. 
they stand in equal position with the! 
arty advanced sections of the society; 
and .. 


- advantage. 


4 


- those 
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(3) this principle may be applied to 
those who are handicapped but who do 
not fall under Art, 15 (4), 


8. It is on the basis of these princi- 
ples that reservations for children of 
Defence Personnel and Ex-Defence Per- 
sonnel can validly be made. The appli- 
cation of these principles cam be extende 
ed to the children of freedom-fighters 
who in consequence of their participa- 
tion in the emancipation struggle þe- 
came unsettled in life and in some cases 
had been economically ruined: hence 
they were not in a position to make 
available to their children that class of 
education which would place them in 
fair competition with the children of 
those who did not suffer from that dis- 
The reservation for the 
children of “political sufferer’ was up- 
held by the Supreme Court in D. N. 
Chanchala’s case (AIR 1971 SC 1762) on 
the ground that such a classification had 
a reasonable nexus with the object, 
namely, a fair and just distribution of 
seats. Applying these principles in Asha 
Rani Bhadoria’s case (CMW No. 7017 of 
1974 D/- 26-3-1976 (All)) (supra) the re~ 
servation made for the dependants of 
the freedom fighters under the Govern- 
ment Order dated 27th Sept., 1972 was 
upheld by a Division Bench of this court 
subject to a qualification, namely, that 
the benefit would be available only to 
specified relations of freedom 
fighters who were actually dependant on 
the latter. It seems that after the deci- 
Sion in Asha Rani Bhadoria’s case the 
Government itself has curtailed the list 
of relatives qualifying for the benefit of 
reservation. In paragraph 16 of the in- 
formation leaflet No. A-10-E/77 pertain- 


_ing to U. P. Nayaik Sewa Competitive 


Examination 1977 (Annexure 2 to the 
writ petition) it was stipulated that son, 
daughter, grandson (married or unmar- 
ried) and grand-daughter (unmarried) 
were the only dependants of the free- 
dom-fighters who were entitled to the 
concession in age limit, Para 19 of Annex. 
2 provided that eight posts were re- 
served for the dependants of the free- 
dom-fighters domiciled in Uttar Pradesh. 
Obviously, these dependants of the free- 
dom-fighters are sons, daughters, grand-~ 
sons and unmarried grand-daughters. It 
is also stipulated in Annexure 2 that 
only those persons would be considered 
to be freedom-fighters who had suffered 


imprisonment of six months or more. In 
our view, these provisions in Annexure 
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2 furnish ample details as not to leave any 
scope for arbitrariness or discrimination ~ 
in its application to a candidate who 
claims to be a dependant of the freedom 
fighter. The State has power to lay 
down classifications or categories of per- 
sons from whom the recruitment is to 
be made and this classification has a rea- 
sonable nexus with the object, namely, 
a fair and just distribution of seats. It 
secures employment in public service in 
a just proportion to those who. were 
handicapped and who but for the pre- 
ferential treatment given to them, could 
not stand a chance agaimst those who 
were not so handicapped and were, 
therefore, in a superior position. To quote 
the wcrds of the Supreme Court in D. N. 
Chanchala’s case (supra) it is not un< 
reasonable to extend the principle to 
sons, daughters, grandsons and unmarri- 
€d grand-daughters of freedom fighters 
who im consequence of their participa- 
tion in the emancipation struggle þe- 
came unsettled in life and were, there- 
fore, not in a position to make available 
to their children that class of education 
which would place them in fair compe- 
tition with the children of those who did 
not suffer from that disadvantage. We, 
therefore, uphold the reservation made 
in favour of the sons, daughters, grand- 
sons and unmarried grand-daughters of 
the freedcm fighters, 


9. The aforesaid information pam- 
phlet (Annexure 2 to the writ petition) 
also provided that in the quota reserved 
for the dependants of the freedom figh- 
ters the ex-detenus under MISA and 
DISIR and their dependants who had 
been actually detained for at least six 
months fer political reasons shall also 
be included. It was however, made clear 
therein that this benefit shall not be 
available to those ex-detenus who were 
anti-social, The reservation of seats for 
ex-detenus under MISA and DISIR and 
their dependants has been assailed by 
the petitioners. One of the grounds of 
challenge is that after the drastic am- 
endments made in the Maintenance of 
Internal Security Act, 1971 (Popularly 
known as ‘MISA’) during the Emergency 
proclaimed on 25/26th June, 1975, and 
the suspension of fundamental rights by 
a Presidential Order under Art. 359 of 
the Constitution, the grounds of deten- 
tion were not furnished to the detenus 
or disclosed to the courts. While a large 
number of persons were detained for po= 
litical reasons, there were others who 
were also detained for being what are 
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called anti-social elements. On behalf of 
the Government it has been pointed out 
that the reservation order itself lays 
down that persons detained for political 
reasons alone would qualify aa not tie 
anti-social elements. 


Learned counsel for the petitioners, 
however, contended that mere mention 
of this qualification in the impugned 
G.O. does not improve matters, ings- 
much as it would be difficult to ascer- 
tain whether a person was detained- for 


political reasons or otherwise. Further, 
it was submitted that persons suffering 
imprisonment even for their political 
activities after Independence could tot 


be equated with freedom fighters. As 
against this, it was contended on behalf 
of the Government that the Emergency 
proclaimed on 25/26th June, 1975, was of 
a special character and that the end of 
the emergency amounted to restoration 
of the lost liberties. We have consider- 
ed both aspects of the matter. Withcut 
going into the political overtones of tais 
argument it is enough to refer to the 
fact that the Supreme Court in In ra 
The Special Courts Bill, 1978 Special Fe~ 
ference No. 1 of 1978 under Art. 43 of 
the Constitution decided on 1-12-19%8: 
(reported in AIR 1979 SC 478) has twp 
held the classification provided for in 
Cl. 4 (1} of the Bill to the extent to 
which the Central Government is em- 
powered to make a declaration In rəs- 
pect of offences alleged to have been 
committed during the period of Emer- 
gency by persons who held high putlic 
or political offices in India. The said pe- 
riod of Emergency has thus been iss 
tinguished by the Supreme Court as 
standing in a class apart, 


It seems thus that preferential treat« 
ment in the form of reservation for pər- 
sons who suffered an equal period of im- 
prisonment (six months) may be accept- 
ed as standing on par with like treat« 
ment for dependants of pre-Indepemd~ 
ence “freedom fighters”, In both the 
cases, however, we need hardly empha-«= 
Sise that this class of reservation could 
not be possibly intended to continue for 
an indefinite period. of time and should 
gradually be restricted and curtai.ed 
having regard to the very nature of -he 
justification (as expounded in D. N, 
Chanchala’s case (AIR 1971 SC 1732) 
(supra). Therefore, special care skall 
have to be taken by the State authcri- 
ties for ensuring that the benefit of this 
reservation is not availed of by æny 
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person detained either under MISA or 
under DISIR for anti-social activities or 
proclivities. Certificates in this regard 
should not be lightly given and the 
power to issue such certificates should 
be entrusted to high officers who should 
personally scrutinise the case histories 
of the persons concerned. Continuation 
of both these reservations in future 
years will of course be subject to judi- 
cial review. The qualification regarding 
the definition of “dependant” laid down 
in Asha Rani Bhadoria, supra, will gov- 
ern both the categories viz., the freedom 
fighters and the “Emergency-fighters” 
alike. ‘Dependant’ im this cotext means 
son, daughter, grandson and unmarried 
grand-daughter, who is actually depen- 
dant on the freedom-fighter or on the 
ex-detenu under MISA or DISIR as the 
case may be. 


10. As regards the reservation of 
posts for Backward Classes of citizens, a 
perusal of the counter-affidavit discloses 
that the State Government has attempted 
to justify the reservation made in fav- 


‘our of the castes enumerated by it in 


the Schedule to the Government Order 
dated 20th August, 1977 on the ground 
that they formed a class of citizens 
which considered as a whole is socially 
and educationally backward. A copy of 
the said Government Order dated 20th 
August., 1977, providing for reservation 
for backward classes is Annexure 3 to 
the writ petition. Para 1 of the said 
order sets out the extent of reservation 
for different categories for Class I, 
Class II, Class III amd Class IV services. 
Para 2 of the Order makes. provision for 
reservation for detenus under MISA as 
well as for their dependants. Para 3 
provides that all previous Orders stand 
amended to the extent indicated in the 
said Government: Order, Para 4 makes 
the G.O. operative forthwith. In para 5 
it is stated that vide G.O. dated 17th 
Sept., 1958 there are 37 castes of Hindus 
and 21 castes of Muslims which are con- 
sidered backward castes. The enclosure 
gives the list of backward castes as per 
G. O. dated 17th Sept., 1958. 

11. Im this connection the most vital- 
questions which fall for determination 
ATC rem 

(1) What is the scope and extent of 
the expression “Backward Classes of 
Citizens”? What are the tests to deter- 
mine whether a group of people consti- 
tutes a “backward class of citizens,” ? 

(2) Whether the Government of Uttar 
Pradesh has validly determined as to 
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who should be included ‘in the “Back- 


` ward Classes”? If not, whether the G.O. 


dated. 6th Sept., 1955 and 17th Septem- 
ber, 1958 and the G.O. dated 20th Aug., 
1977 of the Government of Uttar Pra- 
desh are a fraud on the constitutional 
powers conferred on the State by Arti- 
cle 16 (4) construed in the light of Arti- 
cle 15 (4) of the Constitution and void? 

12. The expression “Backward Classes 
. of Citizens” occurs in Art. 15 (4) and 
Art. 16 (4) of the Constitution which 
read as under :— 

"15 (4) Nothing im this Article or in 
Cl. (2) of Art. 29 shall prevent the State 
from making any special provision for 
the advancement of any socially and 
educationally backward classes of citi- 
zens or for the Scheduled Castes and 
the Scheduled. Tribes.” 


“i6 (4) Nothing in this Article shall 
prevent the State from making any pro- 
vision for the reservation of appoint- 


ments of posts in favour of any backward 


class of citizens which, in the opinion of 
the State, is not adequately represented 
-in the services under the State”. 


“Scheduled Castes” and “Scheduled Tri- 
bes” respectively have been defined in 
sub-cls. (24) and (25) of Art. 366 of the 
Constitution but there is no clause de- 
fiining “backward classes of citizens.” In 
fact, Backward classes of «citizens for 
' whom special provision has . been made 
are, by Art. 15 (4) itself, treated as be- 
ing similar to the Scheduled Castes and 
- Scheduled Tribes. Scheduled Castes and 
' Scheduled Tribes, which have been de- 
fined were known to be backward and 
_ it was felt that special provision should 
be made for their advancement. There 
are other classes of citizens as well who 
are equally or may be somewhat less 
backward than the Scheduled Castes and 
Scheduled Tribes and it was thought 
that some special provision be made for 
. their advancement as well. Arts. 15 (4) 
and 16 (4) of the Constitution are meant 
for that purpose. It is the responsibi- 
lity of the State to take effective steps 
for the upliftment of the Backward 
classes of citizens socially, educationally 
and economically. The State is enjoined 
to promote with special care the educa- 
tional and economic interests of the 
weaker sections of the people and shall 
protect them from special injustice and 
all forms of exploitation (Art. 46 of the 
Constitution). These responsibilities are, 
however, to be exercised within con- 
stitutional limits. “Socially and educa- 
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tionally backward” is a banner that am- 
ply covers “backward classes of citi- 
zens.” Given the great distance that 
the Scheduled Castes, Scheduled Tribes 
and other Backward Classes of Citizens 
have yet to travel before they are fair- 
ly represented in the publice services 
more than a simple concern for them will 
be needed. The action must, however, 


“be in conformity with Arts. 15 (4) and 


16 (4) as the case may be. l 
13. In our view, we have reached a 


- point in our history when we need to 


face direccly and explicitly the issue of 
educational inequality and social back- 
wardness. Sub-clause (4) of Art. 15 en- 
visages a correlationship between fathers’ 
Status and son’s education (that is what 
the term ‘sottally ‘backward’ suggests). 
Availability of educational benefits to 
socially backward classes or economical- 
ly backward classes may equalise oppor- 
tunities for persons coming from differ- 
ent socio-economic backgrounds and it 
May reasonably be expected that equa~. 
lisation would reduce the co-relationship 
to a measurable degree. It cannot be 
gainsaid that reservation of seats for- 
classes of persons from disadvantageous 
backgrounds will in the long run signi- 
ficantly help to raise the | educational, 
Occupational and income levels of those 
i The degree of in- 
equality between the privileged and un- 
der-privileged, “Forward” and “Back- 
ward”, classes of persons should not be 
permitted to remain static. It is a mat- 
fer of common knowledge that children 
of socially and educationally backward 
classes just cannot have access to supe- 


rior quality institutions in the primary 


and secondary stage right up to Inter- 
mediate classes, more particularly when 
they are living outside urban areas, un- 
less they come to the city which most of 
them may not afford. 


In pre-independence era the backward 
classes of persons who were living “in 
rural areas or in urban areas cared lit- 
tle for higher education; hence the re- 
sultant igmorance prevailed. After inde- 
pendence the efforts of Government as 
well as of enlightened and more pros- 
perous sections of these classes and the. 
facilities provided’ for them aroused in 
them also a desire to acquire higher edu- 
cation and to carve out a place for them- 
selves in higher strata of society. The 
demand of the society to be served 
by talented persons is no doubt there 
but the demand to remove inequa- 


a” 
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lity of opportunity in public services 
and in the field of education .1s 
even greater, No nation can re- 
main strong if the vast -majority of 
its people live in utter ignorance and po- 
verty. The under-privileged backward 
classes must also be the recipients of 
all the benefits that this great country 
affords for its people. For removing po- 
verty and for bringing an all-round, 
all pervasive and all-embracing progress 
as also for raising the standard of liv- 


ing an impetus has to be given. It is 


obvious that’ persons of backward classes, 
suffering as' they do from handicaps and 


with a discouraging. background cannot 
compete with those who had a different 


background and who had educational 
facilities at their command, The State 
ought, therefore, to direct its policy to- 
wards securing a social order in which 
justice. social, 
- shall inform all the institutions of na- 
- tional life. 
permits domination of one class can be 
maintained or justified. It is, therefore, 
.for the State within the limits of its 
economic capacity and development to 
make effective provisions for the remo- 
val of such class domination by securing 
the right of work, to education and to 


public assistance in cases of unemploy- ' 


It is with this end in view that the 


State is required to promote with spe- 
cial care the educational and economic 
interests of the weaker sections of the 
people and in particular of the Schedul- 
ed Castes and. Scheduled Tribes and 
protect them from social injustice and 
all forms of exploitation. The State 
may, therefore, make any ‘special provi- 
sion for the advancement of any social- 
ly and educationally ‘backward class 
which in the opinion of the State is not 
-adequately represented in the services 
under the State. Clause (1) of Article 15 
prohibits discrimination on grounds of 
religion, race, caste, sex or place of birth 
or any of them. This provision shall not 
prevent the State from making any spe- 
cial provision for the advancement of 


any socially and educationally backward 


Classes of citizens. 


‘Clause (2) of Art. 29 deals .with the 
question. of admission into any educa- 
tional institutions maintained by the 
State or receiving aid out of State funds. 
It provides that mo citizen shall be de- 
‘Mied admission into any educational in- 
Stitution maintained by the State or re~ 


- 
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economic and political 


No policy, therefore, which 
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ceiving aid out of State funds on grounds . 
only of religion, race, caste, language or . 
any of them.. Article 14 provides that. 

the State shall not deny to any person 
equality. before the law or the equal 
protection of the laws within the terri- 
tory of. India. Article 16 (1) provides 
that there shall be equality of opportu- 
nity for all citizens in matters relating 
to employment or appointment to ‘any 
office under the State and Cl. (2) prohi- 


` bits discrimination in these matters on 


grounds only of religion, race, caste, 


sex, descent, place of birth or any of- 


them, but Cl. (4) of the same Article 
provides that nothing in- this Article ~ 
shall prevent the State from making 
any provision for the reservation of ap- 
pointment of posts in favour of any 


. backward class of citizens which, in the’ 


opinion of the State, is not adequately 
represented in the services under the- 
State. Even in the United States of 
America the Supreme Court by its ma- 
jority decision in the University of 
California v. Allan Bakke on June 28, 


i978 has approved affirmative action pro- - 


gramme for helping blacks and other 
minority groups to overcome effects of 
past discrimination. In India we had | 
opted for. such affirmative action pro- 
gramme even from the very beginning. 
But the extent of the reservation of 
seats under the special provisions under 
Art, 15 (4) or Art. 16 (4) cannot be too’ - 
excessive. While in the MBakke’s case 
the U. S. Supreme Court has mot fav- 
oured strict numerical quotas based sole- 
ly upon race, our Supreme Ccurt ` has 
approved up to “below 50%” reserva- 
tion in favour of “backward classes”, in 
the identification of which, caste may 
be one of the, but not the sole, criteria. 
14. It is, however, to be remembered 
that if the executive action making re- 
servation for backward classes trans- 
gresses the authority conferred on it by 
the Constitution covertly or latently, it - 
would be liable to be struck down as a 
fraud on the relevant constitutional 
power. The Supreme Court in the lead- ~ 
ing case of M. R. Balaji v. State of My- 
sore (AIR 1963 SC 649) very clearly em- 
phasised that Courts consider the sub- 
stance of the matter and not its form 
and in ascertaining the substance of the 
matter, the appearance for the cloak, or.. 
the veil of the executive action is care- 


. fully scrutinised and. if it appears . that 


notwithstanding the appearance, the 
cloak or the veil of the executive ac- - 


tion, in substance and in truth the con- 
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stitutional power has been transgressed, 
the impugned action is struck down as 
a fraud on the Constitution. 


15. The concept of backwardness is 
not relative im the sense that any and 
every class which is backward in rela- 
tion to the most advanced classes of the 
society must be included in it. The back~ 
wardness to qualify for reservation mus; 
be social and educational. It is no? 


either social or educational but it is both 


social and educational. The group of 
citizens to whom Arts. 15 (4) and 16 (41 
apply are described as “classes” of citi- 
zens not as “castes” of -citizens.. In our 
country, caste may be a relevant factor 
but is not the sole factor for determin- 
ing the “Backward class of citizens”. 
Who should be clubbed as “Backware 
class of citizens” is a question whick: 
demands assiduous investigation in a 
variety of settings. 


“The expression “classes of citizens” 
indicates a homogenous section of the 
people who are grouped together be~ 
cause of certain likenesses and common 
traits and who are identifiable by some 
common attributes. The homogeneity ol 
the class of citizens is social and educa 
tional backwardness. Neither caste nor 
religion nor place of birth will be the 
uniform element of common attributes 
to make them a class of citizens.” (See 
State of U. P. v, Pradip Tandon (AIF: 
1975 SC 563). 


. “The traits of social backwardness are 
these: There is no social structure. There 
is no social hierarchy. There are no 
means of controlling the  environ~ 
ment through technology. There is no 
organisation of the society to create in- 
ducements for the uplift of the people 
and improvement oi economy. Building 
of towns and industries, growth of cash 
economy which are responsible for grea~- 
ter social wealth are absent among such 
classes. Social growth and well-being 
can be satisfied*by massive change in 
resource conditions. Highlands and hills 
are to be developed in fiscal values and 
natural resources. Nature is a treasury, 
Forests, mountains, rivers can yield an 
advanced society with the aid of educa- 
tion amd technology” (See ices Tan- 
don’s case supra). 


16. Similarly, Where er have 
traditional apathy for education on ac- 
count of social and environmental con- 
ditions or occupational handicaps, it is 
an illustration of educational backwarc~ 
ness.” (ibid) It was “for these reasons”, 
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that the hills of Uttarkhand areas in 
Uttar Pradesh were treated as instances 
of socially and educationally backward 
classes of citizens, At the same time the 
reservation for rural areas was not sus- 
tained because that implied reservation 
“for the majority population of the 
State’, Their Lordships added that 
“eighty ver cent of the population of 
the State cannot be a homogeneous class, 
It is interesting to note in this connec~ 
tion that according to the report of the 
Chhedi Lal Sathi Commission (vide page 
21 of the extract thereof Annexure A 4 
to the counter-affidavit) the total popu~« 
lation of all the listed backward classes 
(including Scheduled Castes) comes to 
75% of the population of the State; this 
has been relied on in para 7 (d) of the 
counter-effidavit. 


17. The scope amd extent of Arts. 15 
(4) and 16 (4) of the Constitution earlier 
came to be examined by the Supreme 
Court.in a number of cases. In M. R, 
Balaji v. The State of Mysore (AIR 
1963 SC 649) (supra) construing the ex- 
pression ‘Socially and educationally 
backward classes of citizens” occurring 
in Art. T5 (4) of the Constitution, the 
Supreme Court observed (at p. 659):— 


“It may not be irrelevant to consider 
the caste of the said groups of citizens 
while dealing with the question as to 
whether any class of citizens is socially 
backward or not. However, though the 
caste of groups of citizens may be rele- 
vant, its importance should not be exag~ 
gerated. If the classification of back 
Ward classes of citizens was based sole- 
ly on tha caste of the citizens, it may 
not always be logical and may perhaps 
contain the vice of perpetuating the 
castes themselves. Moreover, if the 
caste of the group of citizens is made 
the sole basis for determining the social 
backwardness of the said group, that 
test would inevitably break down in re- 
lation to many sections of Indian society 
which do not recognise castes in the 
conventional sense known to Hindu so- 
ciety, e.g. Christians, or Jains or even 
Lingayats; hence though castes in rela- 
tion of Hindus may be a relevant factor 
to consider in determining the social 
backwardness of groups or class of citi- 
zens, it cannot be made the sole or the: 
dominant test in that behalf Social 
backwardness is on the ultimate analy- 
Sis the result of poverty to a very large 
extent. The classes of citizens who arẹ 
deplorakly poor automatically became 
socially backward,” — 
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18. Further, it was observed in that 
case (vide para 24 of the report) -that 
“the occupations of citizens may also 
contribute to make ‘classes of citizens 
` socially backward. There are. some oc- 
cupations which are treated as infericr, 
according to conventional beliefs, and 
classes of citizens who follow these œ- 
cupations are apt to become socially 
backward, The place of habitation also 
plays nof a minor part in determining 
the backwardness of a community pf 
persons.” 


19. The düpreme Court again consi- 
dered Article 15 (4) in Janardhan Hez- 
gade v. State of Mysore (AIR 1963 &C 
702) and R. Chitralekha v. State of My- 
sore (AIR 1964 SC 1823). Whereas 
Janardhan Heggade’s case (supra) clari- 
fied M. R. Balaji’s case, (AIR 1963 &C 
649); R. Chitralekha’s case (AIR 19534 
SC 1823) (supra) explained a part of it 
‘by saying that though caste was a rek- 
vant test for determining the social bac<- 
wardness of citizens, it was not obliga- 
tory to apply that test and a -determima- 
tion of social backwardness was not 
void merely because it ignored caste if 
such determination was based on other 
relevant criteria. 


20. Similarly, in P. Rajendran v. Stete 


of Madras (AIR 1968 SC. 1012) it was 
held that though the list of backward 
classes prepared by the Madras Govern- 
ment described them by reference to 
caste, and though the reservation of 
seats based on caste alone would be in- 
valid, considerations of castes were not 
irrelevant to the question of backward- 
ness. In that case the Supreme Court 
was satisfied by the explanation given 
by the Madras Government in its affida- 
vit that the castes mentioned in the list 
were socially and educationally bacz-~ 
ward, The court accepted its explana- 
tion as it had not been traversed by 
any affidavit in rejoinder. It was, how- 
ever, held that the reservation mae 
districtwise violated Art. 14 because 
there “was no reasonable nexus between 
a districtwise classification and the al- 
mitted object of the law to secure tke 
best candidates for admission to the M2- 
dical College. 


..21. Rajendran’s case (AIR 1968 SC 
1012) and Pariakaruppan’s case (AIR 
1971 SC 2303), were distinguished by the 
Supreme Court in D. N. Chanchala v.. 
State of Mysore (AIR 1971 SC 1765). 
While considering the extent of the re- 
servation it was held that 15 seats . re- 
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served for candidates who took up fami- 
ly planning programme must.be exclud- 
ed, for such a reservation was not-a re- 
servation as is understood by Art. 15. 


22. In State of Andhra Pradesh v. 
U. S. V. Balaram (AIR 1972 SC 1375) it — 
was held that Art. 15 (4) has to be read as 
a proviso or exception to Arts. 15 (1) & 
29 (2). Therefore, the conditions which 
justify the departure from Article 15 (1) 
must be strictly shown to exist. .The 
Backward Classes for whose improve- 
ment special provision is contemplated 
by Art. 15 (4) must in the matter of 
their’ backwardness be comparable to 
Scheduled Castes and Scheduled Tribes. 
However, social and educational back- 
wardness need not be exactly similar in 
all respects to that of the Scheduled 
Castes and Scheduled Tribes. Further, it 
was observed that if an entire caste is _ 
as a fact found to be socially and educa- 
tionally back-ward, their inclusion in 
the list of Backward classes by their 
caste name is not violative of Art. 15(4). 
A caste is also a class of citizens and a 
caste as such may be socially and edu- 
cationally backward. If after collecting 
the necessary data, it is found that the 
caste as a whole is socially and educa- 
tionally. backward the reservation made 
for such persons will have to be upheld 
notwithstanding the fact that a few in- 


dividuals in that group may be both - 


socially and educationally above the 
general average. Explaining M. R. Bala- 
jis case (AIR 1963 SC . 649) 


the educational average of the -class 
should not be calculated on the basis of. 
the student population-in the last three 
High School classes. Nor that only those 
classes whose average is below the State- 
average that can be treated as educa- 
tionally backward. 


23. In State of U. P. v. Pradip Tan- 
don (AIR 1975 SC 563) Art. 15(4) again 
fell for consideration and it was observ- 
ed (at p. 567):— a 


“Broadly stated, neither caste, nor race, 
nor religion can be made the basis of 
classification: for the purposes of deter- 
mining social and educational backward- 


mess within the meaning of Article 15(4). 


When Art. 15 (1) forbids discrimination 
on ground only of religion, race, caste, 
caste cannot be made-one of the criteria 
for determining social and educational 
backwardness. If caste or religion is re- 
cognised as a. criterion of. social and 
educational. backwardness, Art. 15- (4) 


(supra) it- - 
was held that it is nat axiomatic that - 


148 All. [Prs. 23-26] - 


will stultify Art. 15. (1). It is true that 
. Art. 15 (1) forbids discrimination only 
.on the ground of religion, race, caste, 
. but when a classification takes recourse 


` ‘to caste as one of the criteria in’ deter- 


‘mining socially and educationally back~ 

‘ward classes the expression “classes” in 
` that case violates the rule of expressio 
- units est exclusio alterius. The social~ 
ly and educationally backward classes of 
citizens are groups other. than groups 
based on caste.” 

24. It may be mentioned here that 
‘the Government orders in force at that 
time which were considered in Pradip 
Tandons’ case did not provide for any 
reservation in favour of the castes 
-which are now contended by the State 
to be “backward”, a contention not 
wholly accepted by the petitioners. 

25. Article 15 (4) again came up for 
consideration in Kumari K. S: Jayasree 
v. The State of Kerala. (AIR 1976 SC 
2381) wherein it was held that (at page 


52385): - 


‘In ascertaining social backwardness of 
- a Class of citizens it may not be irrelev- 
ant to consider the caste of the groups 
of citizens. Caste cannot, however, be 
made the sole or dominant test. Social 
-backwardness is in the ultimate analy- 
sis the result of poverty to a large 
` extent. - Social backwardness which re- 
sults from poverty is likely to be aggra- 
vated by’ considerations of their caste. 
‘This shows the relevance of both caste 
and poverty in determining the back- 
wardness of citizens. Poverty by itself 
is not the determining factor of social 
_backwardness. Poverty is relevant in 
the context of social backwardness.” 


“The problem of determining who are 
socially and educationally backward 
classes is undoubtedly not simple. Socio- 
logical and economic considerations come 
into play in evolving proper criteria for 
its determination. This is the- function 
of the State. The court’s jurisdiction is 
to decide whether the tests applied are 
valid. If it appears that the tests appli- 
ed are proper and valid, the classifica- 
tion of socially and educationally back- 
ward classes based on the tests will 
have to be consistent with the require- 
ments of Art. 15 (4). R. Chitralekha v. 
_ State of , Mysore (AIR 1964 SC mee) re- 


” lied. on.’ 


It was emphasised that Art. 15 (4) 
which speaks of backwardness of classes 
of citizens indicates: that the accent is 
on classes: of citizens, Article- 15 (4) also 
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speaks of Scheduled Castes and Sehe- 
duled Tribes. Therefore, socially and 


educationally backward classes of citi- 
zens in Art. 15 (4) cannot be equated with 
castes and that the educational back- 
wardness is reflected to a certain extent 
by the economic conditions of the group. 


26. Ths provisions of Art. 16 (4) are 
similar tc those of Art. 15 (4). In the 
case of General Manager, Southern Rly.: 
v. Rangachari (AIR 1962 SC 36) the 
majority decision of the Supreme . Court 
held that the power of reservation 
Which is conferred on the State under 
Art. 16 (4) can be exercised by the 
State in a proper case not only by pro- 
viding for reservation of appointments, 
but also by providing for reservation of 
selection posts. This conclusion was — 
reached on the basis that it served to 
Zive effect to the intention of the Con- 
Stitution makers to make adequate safe- 
guards for the advancement of Back- 
ward Classes and to secure for their 
adequate representation in the services. 


The only point which was raised in that .. 


case was whether the reservation made 
was outside Art. 16 (4) amd that posed 
the bare question about the construction 
of Art. 15 (4). The propriety, the rea- 
Sonableness or the wisdom of the im- 
pugned order was not questioned be- 
cause it was not the respondents’ case 
that if the order was justified under 
Art. 16 (4), it was a fraud on the Con- 
stitution. Even so, it was pointed out in| 
the judgment that the efficiency of ad- 
ministration is of such a paramount im- ` 
portance that it would be unwise and 
impermissible to make any reservation 
at the ccst of efficiency of administra- 


~ Therefore, what is true in regard 
to Art. 15 (4) is equally true in regard 
to Art. 16 (4). There can be no doubt 
that the Constitution-makers assumed, as . 
they were entitled to, that while mak- 
ing adequate reservation under Art. 16 
(4), care would be taken not to provide 
for unreasonable, excessive or extrava- 
gant reservation, for that would, by eli- 
minating general competition in a large 
field and by creating widespread dis- 
satisfaction: amongst the employees, 
materially affect efficiency. Hence, like 
the special provision improperly made- 
under Azt. 15 (4) reservation made un- 
der Art. 16 (4) beyond the permissible 
and legitimate limits would be liable to 
be challenged as a fraud on the Consti- 


tution. 
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27. Article 16 (4) of the Constitution 
applies only if two conditions are satis- 
fied, 

(1) that a class of citizens is back- 
ward i.e. socially and educationally, and 


(2) that that class is not adequately- 


represented in the: services under the 
State. 


Article 16 (4). cannot be invoked 
merely because a class of citizens is not 
adequately represented in such services. 
See Triloki Nath Tiku v. The State of 
Jammu and Kashmir (AIR 1967 SC 1283 
at p. 1286). 


28. The scope of Art. 16. üi was again 
considered in Devadasan v. Union of India 


(AIR 1964 SC 179). By a majority 4 to 1 the ` 
Supreme Court held that Art. 16 con<. 


ferred a right on each individual citizen 
seeking employment or appointment to 
an office under the State and that in 
order to effectuate that right each year 
of recruitment must be considered by it~ 
self, and the reservation for backward 
communities each year should not be so 
excessive as to create a monopoly or to 
interfere unduly with the legitimate 
claims of other communities. Art. 16 (4) 
is a proviso or an explanation to Arti- 
cle 16(1), and the opening words of 
Art. 16 (4) “nothing in this Article shall 
prevent eitc...... ” could not be so con- 
strued as to nullify. the express guaran- 
tees contained in Art.-16 (1) & (2). A pro~- 


viso or an exception cannot be so inter-. 


preted as to nullify or destroy the main 
provision. To hold that unlimited reser- 
‘vation of appointments could be made 
under Cl. (4) would in effect efface the 
guarantee contained in Cl. (1) or at best 
make it illusory: (see, Devadasan’s case 
supra). Referring to ‘the observations 
made in M. R. Balaji’s case (AIR 1963 
SC 649) (supra) on Art. 15 (4), the Sup- 
reme Court said that what was there 
laid down about reservation of seats in 
educational institutions applied equally 
to reservation of posts under Art. 16 (4), 
namely, that generally speaking the re- 
- servation ought to he less than 50 per 
cent. As in the Devadasan’s case the re~ 
servation was as high as 64 per cent the 
“carry forward” rule “as modified”: in 
1955 was held unconstitutional. 


29.. Again, in Triloki Nath v. Jammu 
and Kashmir (AIR 1969 SC -1) it was 
held that a direction to secretaries to 
select candidates “keeping in view the 
policy of adequate representation of 


such elements as were not adequately re~. 


presented in the services” 


‘was nota 
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provision reserving appointments or posts 


. in favour of backward. classes, and the 


direction violated Art. 16 (1) and (2) . 
and was void. . 

30. In A. Pariakaruppan v. State of | 
Tamil Nadu (AIR 1971 SC 2303) it was 
observed that the object of the reserva- 
tion would be defeated if on the inclu- 


sion of a class in a list of backward ` 
_ classes, that class was treated as back- 


ward for all times, for, the object of the 
reservation was to give special. facilities 
to backward classes in order that in 
course of time they may cease to be 
backward. As a result, the Government 
should keep under review the question 
of the reservation of seats for backward 
classes. : 


31. The principlés were reiterated. in 
Janki Prasad v. State of Jammu and 
Kashmir (AIR 1973 SC 930). Analysing 
the Jammu and Kashmir Scheduled 
Castes and Backward Classes Reservation 
Rules of 1970, the Supreme Court held 
that they violated Art. 16 as the princi- 
ples governing the reservation of posts 
in the employment of the State had not 
been correctly applied. It was held that 
mere educational backwardness or social 
backwardness did not by itself make a 
class of citizens backward. In order to 
qualify for being called “a backward. 
class of citizens” he must be a member of 
socially and educationally backward class. 

32. In State of Punjab v. Hira Lal- 
(AIR 1971 SC.1777) it was held that Arti- 
cle 16(1) is an extension of Article 14. 
But the equality contemplated by this 


clause is not an embodied equality. It is 


subject to several exceptions and one of 
the exceptions is that provided in Arti- 
cle 16 (4). The Supreme Court observed 
(at p. 1780):— l 

“The extent of reservation to be made 
is primary a matter for the State to de- 
cide. By this we do not mean tc say that 
the decision of the State is not open to 
judicial review. The reservation must be 
only for the purpose of giving adequate 
representation in the services to the 
Scheduled Castes, Scheduled Tribes and 
Backward Classes. The exception pro- 
vided in Art. 16 (4) should not make the 
rule embodied in Art. 16 (1) meaning- 
less. But the burden of establishing that 


a particular reservation made by the. 
State is offensive to Art. 16 (1) is on the 


person who takes the plea. ” (Emphasis 
supplied). 

This view. taken about onus of proof 
was seemingly departed in State of U.P. 


. | 
[Prs. 32-34] > 


v. Pradip Tandon (AIR 1975 isc 563) 
wherein after consideration of earlier 
cases it was observed in para 30 of ths 
report :-— ! 

“The onus of proof is on the' State to 
establish that the reservations : are for 
socially and educationally backward 
classes of citizens. The State has estab- 
lished that the people in hill and Uttra- 
khand area are socially and educational- 
ly backward classes of citizens,” (Em~ 
phasis supplied), 
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33. Apparently the two views on onus 
expressed in these decisions are recon 
cilable. In cases where the Government 
was not able to satisfy the Court that it 
had made proper investigations: and ar- 
rived at conclusions about backwardness 
of various classes after applying relevant 
tests, the Government orders have been 
struck down, for instance Triloki Nath 
v. State of Jammu and Kashmir. (ATE 
1969 SC 1), Janki Prasad v. State of 
Jammu and Kashmir (AIR 1973'SC 930), 
M. R. Balaji v. State of Mysore (AIRF 
1963 SC 649) and State of Andhra Pra- 
desh v. P. Sagar (AIR. 1968 SC 1379), 
while in cases, in which the petitioners 
laid no foundation for the challenge and 
did not’ point out that any class, which 
was not backward, had been wrongly in- 
cluded by the Government in the list oł 
backward classes, the challenge was 
thrown out as in Minor P. Rajendran V. 
State of Madras (AIR 1968 SC 1012) and 
State of Punjab v. Hira Lal (AIR 1971 
SC 1777). Thus the burden of proof is 
amixed one. As held in Hira Lal (supra! 
“reservation of appointments cannot be 
struck down on hypothetical grounds or 
on imaginary possibilities, “but as held 
in P. Sagar’s case it is the duty of the 
‘Government “to demonstrate by | evidence 
and argument before the courts: that the 
guaranteed right is not infringed.” 


34. Dealing with the question about 
the extent of special provision [which it 
would be competent to the State to 
make under Art. 15 (4), it was observed 
by the Supreme Court in M. R., Balaji’s 
case (AIR 1963 SC 649) (supra) that un- 
less the educational and economic inter- 
ests of the weaker sections of the peo- 
ple are promoted quickly and ‘liberally, 
the idea of establishing social and econo- 
mic equality will not be attained and so 
there can be no doubt that Art. 15 (4 
authorises the State to take ‘adequate 
steps to achieve the object which it has 
in view. However, the provision in Arti- 


~ bai) | 
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cle 15 (4) “is a special provision; it is 
not a provision which is exclusive in 
character so that in looking after the 
advancement of these classes, the State 
would be justified in ignoring altogether 
the advancement of the rest of the so~- 
ciety.” (oara 31, ibid). If the provision 
which is in the nature of an exception 
completely excludes the rest of the so- 
ciety, that clearly is outside the scope of 
Art., 15 (4). It would be extremely un- 
reasonabie to assume that in enacting 
Art. 15 (4) the Constitution makers in- 
tended t> provide that where the ad- 
vancement of backward classes or the 
Scheduled Castes and Tribes was con- 
cerned, the fundamental rights of the 
citizens zonstituting the rest of the so- 
ciety were to be completely and abso- 
lutely ignored. Referring to the reser- 
vation of seats for students of backward 
classes, it was observed that the demand 
for technicians, scientists, doctors, eco- 
nomists, engineers and experts for the 
further economic advancement of the 
country is so great that it would cause 
grave prejudice to national interest if 
considerstions of merit are completely 
excluded by wholesale reservation of 
seats, in all technical, Medical or Engi- 
neering Colleges or imstitutions of that 
kind. Therefgre, consideration of na- 
tional interest and the interests of the 
community or society as a whole cannot 
be ignored, But, that is not to say that 
reservation should mot be adopted; re- 
servation should and must be adopted to 
advance the prospects of the weaker sec- 
tions of the society, but in providing for 
special measures in that behalf care 
Should be taken mot to exclude admis- 
Sion to kigher educational centres to de- 
Serving end qualified candidates of other 
communities. A special provision contem- 
plated by Art. 15 (4), like reservation of 
posts and appointments contemplated by 
Art. 16 (4), must be within reasonable 
limits. The interests of weaker sections 
of society which are a first charge on 
the State and the Centre have to be ad- 
justed with the interests of the commu-~ 
nity as a whole. The adjustment of 
these competing claims is undoubtedly 
difficult matter but if under the guise of 
making a special provision, a State re- 
serves practically all the seats avail- 
able in all the colleges, that clearly 
would ‘be subverting the object of Arti- 
cle 15 (4). The Supreme Court observ- 
ed (at p. 663):— - 


“In this matter again, we are reluct-~ 
ant to say definitely what would be a 
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proper provision to make, Speaking 
generally and in a broad way, a special 
provision should be less than 50 pe? 
cent; how much less than 50.per cent 
would depend upon the relevant prevails 
ing circumstances in each case.” 


35. When the State makes a special 


provision for the advancement of th? 
weaker sections of society referred to in 
Art. 15 (4), it has to approach its task 
objectively and in a rational] manner 
Undoubtedly, it has to take reasonabla 
and even generous steps to help the ad= 
vancement of weaker elements, but tha 
extent of the problems must be weigh 
ed, the requirements of ‘the community 
at large must be borne in mind and a 
formula must be evolved which would 
strike a reasonable balance between tha 
several relevant considerations. Tha 
Supreme Court, therefore, held that tha 
reservation of 68% directed by the im- 
pugned order was plainly inconsisterct 
with Art. 15 (4), 


36. Their Lordships added (para 35} 
that “an executive action which is pe~ 
tently and plainly outside the limits of the 
constitutional authority conferred on the 
State in that behalf is struck down és 
being ultra vires the States’ authority. IŻ, 
on the other hand, the executive action 
does not patently or overtly transgress 
the authority conferred on: it by the 
Constitution, but the 
covert or latent the said action is struck 
down as being a fraud on the relevar# 
constitutional power, It is in this cor~ 
nection that courts often consider tke 
substance of the matter and not its form 
and in ascertaining the substance of tke 
“matter, the appearance or the cloak, ct 
the veil of the executive action is caré« 


fully scrutinised and if it appears 
that notwithstanding the appearanc3, 


the cloak or the veil of the executive aec- 
tion, in substance and in truth, the con» 
stitutional power has been transgressed, 
the impugned action is struck down as a 
fraud on the Constitution,” 


In the same case it was noticed by the 
Supreme Court that the impugned order 
had categorised the Backward Classes cn 
the sole basis of caste which in the opin« 
ion of the Court was not permitted ty 
Art. 15 (4). It also held that the resev= 
vation of 68 per cent made by ths: in- 
pugned order was plainly inconsisten? 


with the concept of the special provi~« 


sion authorised by Art, 15 (4). Therefora, 
it followed that the impugned order was 
& fraud om the constitutional power core 
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ferred on the State by Art. 15 {4). In 
that case it was urged on behalf of the 
Government that the whole order should 
not be struck down. Repelling the con- 
tention, the Supreme Court observed 
that if the categorisation of. the Back- 
ward Classes is invalid, the court cannot 
and would not attempt the task- of enu- 
merating the said categories; and if the 
percentage of reservation is improper 
and outside Art. 15 (4), the court would 
not attempt to lay down definitely and 
fn an inflexible manner .as to what. 
would be the proper percentage to re- 
serve, . 

of. The Supreme Court further point- 
ed out in the same case that in our 
country where social and economic con~ 
ditions differ from State. to State, it 
would be idle to expect absolute unifor- 
mity of approach, but in taking execu- 
tive action to implement policy of 
Art. 15 (4) it is necessary for the State 
to remember that the policy which is 
intended to be implemented is the po~ _ 
licy which has been declared by Art. 46 
and the preamble of the Constitution. It 
is for the attainment of social and eco- 
Nomic justice that Art, 15 (4) authorises 
the making of special provisions for the 
advancement of the communities there 
contemplated even if such provisions 
may be inconsistent with the fundamen-~ 
tal rights guaranteed under the substan 
tive part of Art, 15 or Art. 29 (2). The 
context, therefore, requires that the exe- 
cutive action taken by the State must be ` 
based on am objective approach free. 
from all extraneous pressures. The ac~_ 
tion is taken with the intention to do so- 
cial and ecnomic justice; hence it must 
be taken in a manner that justice fs and 
Should be done, 


38. The learned Solicitor General of 
India who appeared for the State of 
U. P, before us fairly conceded that the 
aggregate reservation for all categories 
has to be less than 50%. 

39. From the discussion made herein- 
above the position crystallises as under: 


(i) the bracketing of socially and edu~ 
cationally backward classes with the 
Scheduled Castes and Tribes in Art.15 (4), 
and the provision in Article 338 (3) 
that the references fo Scheduled Castes 
and Tribes were to ba construed as în- 
cluding such backward classes as the 
President may by order specify on re- 
ceipt of the report of the Commission 
appointed under Art, 340 (1). showed} 
that in the matter of their backward 


Pa 
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Ea ness they were comparable to Schedul- a list of backward classes, that class is 
> jed Castes and Scheduled: Tribes: 


(ii) the concept of backward classes is’ 


not relative in the sense that any. class 
which was backward in relation to the 
most advanced élass in the community 
must be included in it; 

(iii) the backwardness must be both 
social and educational and not either 
social or educational; 

(iv) Article 15 (4) refers to ‘backward 
classes’ and not ‘backward castes’; in~ 
ideed the test of caste would break down 
‘las regards several communities which 
have mo caste; 

(v) caste is a relevant factor in deter- 
mining social ‘backwardness but is ‘nof 


- the sole or dominant test; 


(vi) social backwardness is in the ulti- 

mate analysis the result of poverty to a 
jvery large extent. Social backwardness 
which results from poverty is likely fo 
be aggravated by considerations of caste 
to which the poor citizens may belong, 
but that only shows the relevance of 
both caste and poverty in. determining 
the backwardness of citizens; 

(vii) a classification based only on 
caste without regard to other relevant 
factors is not permissible under Art. 15 
(4); some castes are, however, as a 
whole socially and educationally ‘back 
ward; 


(viii) the occupations followed by cer=- 


tain classes (which are looked upon as 
inferior) May contribute to social back- 
wardness; and so may the habitation of 
people, for, in a sense, the problem of 
[social backwardness is the problem of 
rural India; a a 
(ix) the division of backward classes 
into backward and most backward classes 
is in substance a division of the popula- 
tion into the most advanced amd the 
rest, the rest, being divided into back- 
ward and most backward classes 
this is not warranted by Art. 15 (4); 
(x) Art. 16 (4) doesnot confer any right 
on a person to require that a reserva- 
tion should be made. It confers a dis- 
‘leretionary power on the State to make 
such a reservation if in its opinion a 
backward class of citizens is not ade- 
quately represented in the services of 
the State. Mere inadequacy of repre- 
sentation of a caste or class in the ser- 
vices is, however, not sufficient to at- 


`- |tract Art. 16 (4) unless that class (includ- 


educationally backward; 
(xi) the object of reservation would be 
defeated if on the inclusion of.a class in 


Ing a caste as: whole) is- also socially and 


and - 
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treated as backward for all times to i 


come. Hence the State should. keep 
under constant periodical review the list 
of Backward Classes and the quantum of 
the reservation of seats for the classes 


determined to be backward at a point 


of time; 


(xii) The aggregate 
posts for various 


reservation of 
categories (including 


backward classes) should be less than 


50% and 


(xiii) the courts’ Jurisdiction is limited | 


‘to deciding whether the tests applied by 


the State in determining the Backward 
Class of citizens are valid or not. If the 
relevant tests have not been applied it 


‘is not open to the Court either to modify 


the list of “backward classes” prepared 
by the State or to modify the extent of 


Teservation but it must strike down the 
offending part, leaving ft to the State to 


take a fresh proper decision after ap- 

plying the correct criteria, 
49. Keeping in mind the 

summed up above, we may now have a 


principles 


peep into the historical background of | 


the impugned Government Orders which 


the State has set out in the counter-af- 


fidavit, The State has, as pointed out 
earlier, tried to justify the impugned 
order dated 20th Aug., 1977, on the 
ground that as early as 1945 the Educa- 


tion Department of the then Provincial’ 


Government had prepared a- list of 59 
communities. That consisted of 38 castes 


belonging to Hindu community and 21 ` 


Castes belonging to Muslim community 
for providing educational facilities treat- 


ing them as backward classes. This list 
is said to have been reproduced as An~. 


hexure B .to the Government Order 
dated 6th Sept., 1955 Annexure A-1 to 


Tarent asl 


the counter-affidavit. After Independence a 


the matter was again examined by a sub- 
committee of the Cabinet of the State 
Government of Uttar Pradesh. A list of 
i5 communities described as backward 
classes for the purposes of being consi- 
dered ‘for recruitment to the public ser- 
vices was drawn. It is Annexure A to 
the Government Order dated 6th Sep- 
tember, 1955. 
munities were selected out 
59 communities, 


. Paragraph 4 of the G.O. dated 6th 


Almost all these 15 com- -> 
of the said. - 


Sept., 1955 Annexure 1 points out that ` 


the reason for leaving the position un- 
defined so far was- that it was felt- that 
the Backward Classes Commission would 


‘eventually. draw up a list of backward | 
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classes in each State and that on that 
basis an authoritative list of such classes 
could be issued under the authority of 
the Government. As it was thought that 
it might take some. 
before such a list was published, it was 
decided that the list attached as Annex~ 
ure A to the letter should be treated as 
a provisional and working list of back- 
ward classes in this State for the pur- 
pose of considering their cases for re- 
cruitment to the public services. No re~ 
servation in services for these castes was 
provided for or contemplated at trat 
time, but the appointing authorities were 
only enjoined to keep in mind the če- 
sirability of protecting them in matters 
of recruitment by giving them prefer~ 
ence on an informal basis. Even this in- 
formal preference was in the very ra- 
ture of things confined to class III ed 
class IV services and posts the recruit- 
ment to which was in the hands of Heeds 
of .departments and principal heads of 
offices and not to higher posts for which 
recruitment was made through the Pub- 
lic Service Commission. It was further 
made clear that this list would eventual- 
ly be replaced by the authoritative ist 
when issued as a result of the recom- 
mendations of the Backward Classes 
Commission and that in the meanwtile 
the present list was being circulated as 
a working guide for official use only. 


Thus the list which was attached with 
the said letter dated 6th Sept., 1855 
was merely a provisional and work-ng 
list and was circulated as a work.ng 
guide for limited use only as aforeseid. 
No reason was stated as to why he 
castes mentioned in the said list ware 
considered backward classes in the et- 
ter dated 6th Sept., 1955. It has aot 
given any data for reaching the conciliu- 
Sion as to why a particular caste men- 
tioned in the list enclosed with he 
letter was 
With regard to Annexure ‘B’ to the said 
letter, it was pointed out in the said et- 
ter that the said list was: also to be 
treated as provisional and was meant for 
the purposes of educational facilities to 
_ backward classes and for that- purpose 
--only, Thus, the whole of list ‘B’ was 
‘not to be utilised for purposes of mak~ 
‘ing appointments in public services, but 
only that portion thereof which had been 
included in list ‘A’ was to be so utilised, 
rather it was made clear that it was not 
applicable for the purpose of consider.ng 
the cases of backward classes for 7e~ 
_ cruitment to the public services, 
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The Chief Secretary by his.covering 
letter dated 17th Sept., 1958, copy of- 
which is Annexure 2 referred tothe G. O. 
dated 6th Sept., 1955, with which two | 
lists of backward classes were circulated 
informed all subordinate authorities that 
the Governor had been pleased to amal- 
gamate the two lists into one for all 
purposes, ie. preferential treatment in 
recruitment to public services and grant 
of educational and other facilities. The 
word “amalgamation” was a misnomer 
in the sense that list ‘A’ itself had been 
carved out of list ‘B’ and thus what was 
meant was that the remaining castes of 
list ‘B’ were also to be given the bene- 
fit which had earlier been given to the- 
castes included in list ‘A’. In other 
words, the castes which - were earlier . 
recognised only for grant of educational 
facilities were in future to qualify also 
for preferential treatment in recruit- 
ment to public services. (As earlier not- 
ed, this preferential treatment was not 
in the form of reservation but was only 
of an informal and limited nature). This 
letter also does not furnish any data on 
the basis of which the castes mention- 
ed in the two lists were combined and 
classified as backward classes for pur- 
poses of preferential treatment not - only 
for educational facilities but also for re- 
cruitment to certain public services. - In 
other words, it does not explain how 
castes which in. 1945 and again in 1955 
were treated as only educationally back- 
ward came to be regarded as socially - 
backward also in 1958. It also does not ` 
say whether the said combined list had 
ceased to be provisional working list 
and had become a permanent list, and 
if so, on what basis. 


41. The counter-affidavit also refers 
to the report of the Chhedi Lal Sathi 
Commission (of which some extracts 
have been set out in Annexure 4 there- 
to) but it does not say that the impugn- 
ed G.O; dated 20th Aug, 1977 was 
founded on the. report of the Sathi 
Commission. The counter-affidavit simp- 
ly says that the State Govt. vide its noti- 
fication dated 12th Dec., 1975 had ap- 
pointed Chhedi Lal Sathi Commission 
and that the specifications given in the 
Schedule to the G.O. dated 20th Aug., 


1977 have much in common with the :- 


three lists. drawn by the Sathi Commis- 
Sion aforesaid.- The counter-affidavit 
thus does not say that the G.O. dated 
20th Aug., 1977, has been founded on 


any data or facts contained in the report 
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of Sathi Commission, Moreover, the 
Sathi Commission was appointed for con- 
sidering the conditions of what are des- 
cribed as “most backward” classes of 
citizens as contradistinguished 
“backward” (simpliciter) classes of citi- 
zens and to suggest means to improve 
their lot. What the Sathi Commission 
did was to enlarge the list of “most 
backward classes” identified by the Kaka 
Kalelkar Commission by adding a few 
more communities which deserved that 


appellation inasmuch as each of them. 


was considered to be socially backward 
as a whole or in its entirety. The Mus- 
lim backward castes were set out in list 
'C’. While the remaining backward 
castes were set out in list ‘B’. The castes 
in respect of which exception has been 
taken by the petitioners are to be found 
in list ‘B’. About them the Sathi Com- 
mission stated at page 151 of the Report, 
Chapter XV, that these castes comprised 
even big farmers and craftsmen and 


that their condition was much bet- 
ter than that of the “most backward 
castes.” However, inasmuch as these 


castes were also less advanced than the 
higher castes, therefore, they also de- 
served reservation. But the Commission 
did not consider them to be “wholly or 
entirely” socially and educationally back- 
ward, an appellation which was reserv- 
ed only for the castes included in list 
t A’, 

In the summary of recommendations 
at pages 12-13, it was specifically men- 
tioned under recommendation (4) oË 
Chap. XV that these castes did not real- 
ly stand in need of any reservation, but 
ten per cent reservation was recommend- 
ed for them in order to bring them on 
par with the “Savarna” castes. It is, 
however, to be remembered that making 
classification of the backward classes in- 
to two Sections (1) backward classes and 
(2) most backward classes is itself un- 
constitutional. 


In M. R. Balaji’s case (AIR 1963 SC 
649) it was pointed out by the Supreme 
Court that sub-classification made by the 
order between backward classes and 
more backward classes did not appear to 
be justified under Art. 15 (4). Art. 15 (4) 
‘authorises special provision being made 
for the really backward classes. In 
introducing two categories of back-~ 
ward classes what the impugned 
order, in substance purported to do isto 
devise measures for the benefit of all the 
classes of citizens who are less advanced 
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compared to the most advanced classes 
in the State and that is not the scope of 
Art. 15 (4). The classification of the 
two categories was, therefore, not war- 
ranted by Art. 15 (4). What the Supreme 
Court obviously ‘meant to emphasise was 
that at least some of the so-called “back- 
ward classes” (simpliciter) as distinguish- 
ed from what were described as “most 
backward classes” were merely “less ad=- 
vanced classes” and did not qualify for 
the appellation “backward” at all. The 
vice could not stand wiped out merely 
by combining the two lists and by 
dropping the adjective “most” and there~ 
by abolishing the sub-classification. If 
seems that the Sathi Commission’s find- 
ings about the true status of castes in~ 
cluded in list ‘B’ has not been consider- 
ed by the Government at all while 
deciding which castes or classes 
ought to be considered as socially and 


_ educationally backward for purposes of 


reservation. Thus, the report is of .no 
assistance to the State’s case: on the 
question of identification of “backward 
classes”; rather it goes against the State. 


42. Again, though the counter-affida~ 
vit refers to the Kaka Kalelkar Commis- ` 
sion’s report, it does not state that the 
G. O. dated 20th Aug., 1977 is based on 
the findings reached by the said commis- 
sion, 


Moreover, that report of Kaka Kalel 
kar Commission was not accepted even 
by the Central Government. A printed 
copy of the report by the said commis- 
sion was made available to us by the 
learned counsel for the State for our 
perusal, 


43. It appears that on 29th Jan., 1953 
the President appointed the Backward 
Classes Commission by virtue of the 
power conferred on: him under Art. 340 
(1) of the Constitution. This Commis- 
sion made its aforesaid report on March 
30, 1955. The Commission was required: 


‘to investigate the conditions of so- 
cially and educationally backward clas- 
ses within the territory of India and 
the difficulties under which they labour, 
and to make recommendations as to the 
steps that should be taken by the Union 
or any State to remove such difficulties 
and to improve their conditions,” Arti= 
cle 340 (1), 


According to the Commission, the rele< . 
vant factors to consider in classifying 
Backward Classes would be their tradi- 
tional occupation or profession; the per« 
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centage of literacy or the general educa- 
tional advancement made by them; th= 
estimated population of the community, 
and the distribution of the various com- 


munities throughout the State or them 


concentration in certain area. The Com- 
mission also thought that the social posi 
tion which a community occupies in the 
caste hierarchy would also have to kæ 
considered, as well as its representation. 
in Government service or im the induz- 
trial sphere. (p. 47). According to the» 


commission, the causes of education. 
backwardness amongst the educational- 
ly and socially backward communitis 


were i —- 


1. Traditional apathy for education o2 
account of social and environmental con 
ditions or occupational handicaps. 

2. Poverty and lack of educational iz= 
structions im rural areas, 


3. Living in inaccessible areas. 

4. Lack of adequate educational aids, 
such as free studentship, scholarshi:s 
and monetary grants. 

5. Lack of residential hostel facilitiss. 

6. Unemployment among the educated 
Which acts as a damper on the desire af 
the members to educate their childrea; 
and 


does not train students for approprixe 
occupations and professions. (p. 107). 


44, The Committee realised that, in 
substance, the problem of the Backwa-d 
Classes is really the problem of Rural 
India (p. 55). It appears that having 
considered several criteria which may be 
relevant in determining which classes 
are backward, the Committee ultimatly 
decided. to treat the status of caste as an 
important factor in that behalf, and it 


is on that basis that it proceeded to mke | 


a list. of Backward Communities wt+ch 
were specified in Vol. II of the Report. 
The backward classes, so far at leas! as 
this State is concerned, are . identi€ed 
only by their caste names, The Char- 
man of the Commission, admittedly a 
reluctant signatory to the report, cen- 
fessed to a feeling of grave dissatishe- 
tion with the approach adopted in -he 
report in determining the question a= to 
which communities could be regarded as 
backward under Art. 15 (4). In his còr- 
ing letter to the President the Chairman 
observed:— 


"My eyes were, however, opened tc she 
dangers of suggesting remedies on csste 
basis when I discovered that it is g-ing 
to have a most unhealthy effect on the 
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Muslim and Christian sections of the na- 
tion”, and he added that the said con- 


sciousness gave him a rude shock ‘and 


drove him to the conclusion that the 
remedies suggested by the Commission 
were worse than the evil it was out to 
eombat. According to the Chairman:—~ 


“Tf we eschew the principle of caste 
it would be possible to help the extre- 
mely poor and deserving from all com- 
munities. Care, however, having taken 
to give preference to those who come 
from the traditionally neglected social 
classes (sic).” 


45. The Chairman thus expressed his 
distress in very strong language over 
the caste basis adopted by the Commis~ 
sion, but he ultimately agreed to the 
proposal of the commission for the re- 
servation of seats for Backward Classes 
to the extent of 70%. 


46. This report of the Backward 
Classes Commission along with the 
Chairman’s covering letter was consider- 
ed by the Central Government in due 
course. The Central Government ap- 
parently did mot feel satisfied about the 
approach adopted by the Commission in 
determining as to who should be treated 
as Backward classes under Art. 15 (4). 
The memorandum issued by the Gov- 
ernment of India’ on the report of © the 
Commission inter alia pointed out that it 
could not be denied that the caste sys- 
tem was the greatest hindrance in the 
way of our progress towards an egalita- 
vian society, and the recognition of the 
specified castes as backward may serve 
to maintain and even perpetuate the 
existing distinctions on the basis of the 
Castes. It also added that some of the 
tests applied by the Commission were 
more or less of an individual character 
and even if they were accepted, they 
would encompass a large majority of 
the country’s populetion. If the entire 
community, says the memorandum, bar- 
ring a few exceptions, has thus to be 
regarded as backward, the really needy 
would be swamped by the multitude and 
hardly receive any special attention or 
adequate assistance, nor would such dis- 
pensation fulfil the conditions laid down 
in Art. 340 of the Constitution. The 
memorandum, therefore, emphasised that 
action on a systematic and elaborate 
basis can be proceeded with only after 
the necessary positive tests and criteria 
have been laid down for determining 
which classes or sections. are really en- 
titled to get special relief and assistance. 


~ 
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To that nd, further. investigation “was 
obviously indicated. Even so instruc- 
tions -were issued by the Central Govt. 


. ` to the. State Government requesting 


them to render every possible assistance 
and to give all reasonable facilities to 
the people who came within the cate- 
gory of Backward classes in accordance 
with their existing lists and also to such 
others who in their opinion deserved to 
be considered as socially and educational- 
ly backward in the existing circumstan~ 
ces (see paras 9 to 14 of M. R. Balaji 
(AIR 1963 SC 649) (supra)). 

47. While, as appears from various 
‘cases that have gone up to the Supreme 
Court, several other States did, after 
these instructions of the Central Govern-~ 
ment, appoint. new Committees or Com- 
- missions for revising their earlier lists 
of “backward classes”, the Uttar Pra- 
desh Government does not claim to have 
done so. Had this been done and the 
backward classes been identified in ac- 
cordance with the criteria laid down by 
the Supreme Court there would have 
been no difficulty. 


48. Neither the impugned G.O. nor 
the counter affidavit filed on behalf of 
the State reveals that any other survey 
or data collection in any other manner 
was done by the State Government. 
Similarly, as regards the list prepared 
by the Education Department, it is not 
‘mentioned in the coumter-affidavit on 
what basis these castes were found even 
educationally backward class of citizens 
at that point of time. No fact-finding 
inquiry was alleged to have been made. 
This criticism applies also to the G. O. 
dated 6th Sept.,- 1955. No facts have 
been placed before us to show that the 
State Government had applied the tests 
= laid down by. the Supreme Court in 
reaching the conclusion that each of the 
Particular caste specified constituted a 
backward class. There is bare assertion 
to the following effect in the counter- 
affidavit :— 

"The castes enumerated in the Sche- 
dule to the Government Order impugn- 
ed-in this writ petition form a class of 
citizens which, considered as a whole, is 


= socially and educationally backward in 


the opinion of the State Government, 
within the meaning of Art. 16 (4) of the 
Constitution. The State Government is 
also of the opinion that the said class of 
citizens in not adequately represented in 
various services under the State.” 

According to the said allegation, the 
castes enumerated in-the schedule form 
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a class of citizens considered as a whole 
socially and educationally backward. But 
why? Tke basis for reaching this con- 
clusion has not been disclosed. The bare 
ipse dixit that the State Government 
considers certain castes as Backward 
Class of citizens is not conclusive. There 
must be shown to have been an objec- 
tive assessment of the whole thing bas- 
ed on tangible data. 


49. It was emphasised in M. R. Bala- 
ji’s case (AIR 1963 SC 649) (supra) that 
the problem of- determining who are 
socially backward is very complex (at 
p. 659):— i 


“The problem of determining who are 
socially backward ‘classes is very com- 
plex. So many considerations come into 
play. These considerations may be socio- 
logical, social and economic, It, there- 
fore, needs an elaborate investigation 
and collection of data and examining 
the said data in a rational and scientific 
way. That is a function of the State 
which purports to act under Art. 15 (4). 

“When an executive order purports to. 
have been issued under Art. 15 (4), all 
that the court is called up to do in deal- 
ing with the petition is to decide whether 
the tests applied by the impugned order 
are valid under Art. 15 (4). If it appears 
that the test applied by the order in 
that behalf is improper and_ invalid, 
then the classification of socially back- 
ward classes based on that test will have 
to be held to be inconsistent with the 
requirements of Art. 15 (4).” 


50. It is true that in several subsequ- 
ent cases the enumeration of backward 
classes on the basis of castes has been 
upheld by the Supreme Court. In Paria- 
karuppan v. State of Tamil Nadu (AIR 
1971 SC 2303) im paras. 27, 28 and 29 ex- 
tracts from the Kaka Kalelkar Commis- 
sion’s report were cited for upholding 
the validity of caste as a relevant crite- 
rion for determining backwardness. Re- 
liance was also placed on Minor P. 
Rajendran’s case (AIR 1968 SC 1012) in 
this connection and it was held that 
“there is Mo gainsaying the fact that 
there are numerous castes in this coun- 
try which are socially and educational-. ` 
ly backward. To ignore their existence 
is to ignore the facts of life.” The list: 
of backward classes in the case of P. 
Rajendran was almost. identical inas- 
much as: Tamil Nadu was carved out of 
the original State of Madras, vide para- 
graphs 92. and: 93 of Pariakaruppan’s 
case (AIR 1971 SC 2303) (supra). It was 
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pointed out ‘in the State of Andhra Pra 
desh v, P. Sagar (AIR 1968 SC 1879) 
(supra) while referring to P. Rajendran’s 
ease, that although caste was also a class 
.of citizens and reservation can be made 
in its favour if a caste as a whole is sc- 
Cially or educationally backward, Rajer~ 
dran’s case made no departure from tre 
rule enunciated in the earlier cases, par- 
ticularly M. R. Balaji (AIR 1963 SC 649) 
{supra) and Chitralekha v. State of Mr- 
sore (ATR 1964 SC 1823). Chitralekha’s 
case has been recently followed by the 
Supreme Court in Ku. K. S. Jayasree y, 
State of Kerala (AIR 1976 SC 2381) -n 
which it was emphasised that caste 
alone could not be treated as conclusi7é 
of backwardness, 


51. The principle that thus emerges 
from the various decisions is that so far 
as some Himdu castes are concerned, 
they are obviously so low in the socal 
hierarchy that there can be no doubt at 
all that the entire caste can safely be 
treated as socially and ~ educationa_ly 
backward. It is only in respect of these 
- castes that the Supreme Court has accest- 
ed validity of castes for its being treat- 
ed as socially and educationally back- 
ward for purposes of Art. 16 (4). Indead, 
in the present case itself, the learred 
counsel for the petitioners himself cen- 
ceded that there are many castes in- 
cluded in the impugned G. O. (for in- 


stance, Muslim sweepers) which are ze~ 


yond controversy socially amd eduza- 
tionally backward. His challenge, as 
stated in para. 10 of the petition, is taat 
certain so-called backward castes Eke 
Ahirs and Kurmis, which are not ero= 


-nomically and socially backward, have. 


been wrongly included. It has been said 
that among Ahirs, Kurmis amd otner 
castes mentioned in the G.O. there are 
many who are big farmers and are pro- 
sperous. “Many are highly educsted 
and are occupying high offices. Otrers 


are doing wellin professions such as law=" 


yers, Doctors, ete. “As such it cannot be 
Said that the entire Ahir, Kurmis or 


other castes mentioned in the G.O, are 


backward classes within the meaning of 
Art. 16 (4). There is no economic homo- 
geneity in these castes.” Indeed, the pe- 
` tition further goes on to say that the 
-. reservation in favour of these castes 
like Ahirs and Kurmis had been made 
merely for political motive because the 
‘B.L.D. group of Janta Party is dominant 
in U. P. and these. castes are mesily 


supporters of B.L.D. So far as the al- 
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leged political - motivation is mied 
‘t-ig a bald averment ‘of which we need 
not take any notice and we proceed on. 
-hə assumption that the G.O. has been 
issued for bona fide motivations. How- 
ever, as pointed out im State of Andhra 
Pradesh v. P, Sagar {AIR 1968 SC 1379) © 
mere honesty of purpose of those who 
prepared the list may not be in doubt, 
but a law relating to fundamental rights 
cannot be upheld merely because the law 
maker was satisfied or genuinely believ- 
ed that the fundamental right was not 
being infringed. Ht was for the Govern» 
ment to show that not merely it consi- 
dered the matter bona fide, but that it. 
applied the correct tests and proceeded 
in a proper manner after proper inves= 
tigation. 


52. Although reference has been 
made in the counter-affidavit of the 
State Government to the Kaka Kalelkar 
Commissions report, a comparison of the 
lists given in the impugned G. O. with 


‘the lists mentioned in the report shows 


that the two do not tally at all. Of 
course, most of the castes mentioned in — 
the impugned G. O. do find a mention in 

the report, but it is strange to find that 
even many communities considered by 
the Kaka Kalelkar Commission to be 
“most backward” do net find mention 
in the impugned lists. Such are, for in- 
stance, Ambasi (serial No. 2) in the list 
given in the report, volume IJ, Dalera 
(serial No. 35), Dharhi, Pawaria, Sangh- 
aria, Tanwar (serial No. 39), Gandhila 
‘serial No. 48), Gandhiya (serial No. 49), 
Kabariya (serial No. 64), Kanera, Khan- 
gar (serial No. 70) Keer, Kirar (serial 
No. 76), Mewat and Miyaria (serial No. 
92), Ramaiya (serial No. 105), Rawa (se~ 
rial No. 111) Seeri, Seraniya (serial No. 
Apart 
From these communities, which have 
been described in the Kaka Kalelkar 
Commissions ‘report as “most backward” 


which have been excluded from the im- 
` pugned lists, there are other communi- 


ties which are eharacterised as merely 
backward whieh have not been also in- 
cluded in the impugned lists. The list 
given in the Report consists of 120 com- 
munities, while the lists given in the im- 
pugned G. O. is of only 59 communities. 
There appears to be some overlapping 
of communities because the same com- 
munities may be known by different 
names, but this much seems incontro- 


vertible that the Kaka Kalelkar Com- 


mission’s report was net the basis of en- 
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umeration of backward classes in the 
impugned G. O. Ti 


' It is true that the castes, about which 
the petitioners have made a pointed re- 
ference in the petition, namely, Ahirs 
and Kurmis etc. were mot excluded 
from the list prepered by the Kaka 
Kalelkar Commissior.. We, however, find 
that the approach of the commission 
vide pages 48-49 (paragraphs 32, 37, 39. 
and 43 of volume I, Chap. V) was to ac- 
cept the lists prepared earlier by the 
Ministry of Education with the help of 
the State Governments as correct and 
then to enlarge those lists and further 
that on no account should they be cur- 
tailed. Thus, the commission on its own 
confession totally ruled out the seru- 
tiny of the lists already supplied to it 
and showed its concern only for.enlarg~ 
ing those lists, What vitiates the Report 
is its refusal and failure to scrutinise the 
existing list. This becomes even more 
Signficant in the light of the discussion 
in the Chairman’s forwarding letter 
about the inclusion of some “dominant 
Communities” in the list of “backward 
classes” and the findings of the Sathi 
. Commission. As was pointed out by the 
Supreme Court in Janki Prasad v. State 
‘of Jammu and Kashmir (AIR 1973 SC 
930) “the problem of social backward- 
‘ness in the State, as elsewhere, is the 
vroblem of rural India. Nevertheless so 
much has been accomplished during the 
past 25 years for the amelioration of 
_ the conditions of the rural population 
that rural India of a past generation 
has mo relevance today. Facilities for 
education which were practically non- 
existent a generation ago are mow avail- 
able at the villagers’ door-step. In a 
former age it was only the fortunate 
few who got through secondary educa- 


tion because of paucity of teaching insti- . 


tutions, but now the rural areas are 
_ studded with secondary schools at com- 
paratively easy distanees. Excepting 
wholly inaccessible atea, even colleges 
are established mot far from the rural 
population. There is hence a growing 
sector in the village population which 
firmly believes in education as an instru- 
ment of social advancement and more 
and more of them are receiving educa- 
tion in these institutions. As a matter 
. Of fact, the concept cf education as a 
. cardinal element in social equipment has 
` so much permeated these sectors that it 
is almost the measure of social advance 
they have made recently. However, 
side by side with thes2 sectors there are 
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still some sectors of the population 
which show extreme apathy towards 
education due to age-old customs and 
habits of living fostered: by poverty, 
ignorance, superstition and prolonged so- 
cial suppression. The interests of these 
sectors must very naturally be the 
prime concern of the State. Indeed, all 
Sectors in the rural area deserve ene 
couragement but whereas the former by 
their enthusiasm for education can get 
on without special treatment the latter 
require to be goaded into the social 
stream by positive efforts by the State, 
That accounts for the raison d'etre of the 
principle explained in Balaji’s case, (1963} 
Supp 1 SCR 439: (AIR 1963 SC 649} 
which pointed out that backward classes 
for whose improvement special. provision 
Was contemplated by Art. 15 (4) must 
be comparable to Scheduled Castes and 
Scheduled Tribes who are standing ex- 
amples of backwardness socially and 
educationally. If those examples are 
steadily kept before the mind the diffi- 
culty in determining which other classes 
Should be ranked as backward classes 
will be considerably eased.” 


53. Indeed it would be self-condem= 
natory for State Govt. if it were to 
contend that the educational backward- 
ness of different classes of the State has 
remained stationary since independence, 
As many as five ‘Five-Year Plans’ have 
Since gone by. According to the ‘Uttar 
Pradesh 1977”, which is a publication of 
the Information and Publie Relations 
Department of the State Government, 
the following is a comparative position 
in regard to progress made in the edu-« 
cational field in the State of U, P, dur- 
ing the last three decades:— 


“In 1946-47, a provision of Rs. 3.18 
crores was made for education, which 
has increased to 243.06 crores in 1977« 
7g” : 


“The number of school-going children 
in the age-group of 6 to 11 years in 
1946-47, was 20.08 lakhs, while in 1975- 
76 it rose to 119.41 lakhs. The number 
of Junior Basic Schools in 1945-46 was 
19.017 and it went up to 65,552 in 1975- 
16." 


“There were 1,676 Senior Basic Schools 
in the State in 1945-46. Their number 
rose to 10,625 in 1975-76, while the 
number of school-going children in the 
age group of 11 to 14 years rose from 
1.40 lakhs in 1945-46 to 24.97 lakhs in 


1975-76”. 


1979 


There were only 967 Higher Secondary 
Schools in 1950-51, with an enrolment 
of about 2 lakhs students and 90(0 
teachers. In 1975-76 the number of 
Higher Secondary Schools went up 0 
4.473 and that of students to 15.47 
lakhs. The number of teachers in tke 
same period rose to 64,000.” 


“In 1950-51 as many as 6 Universities 
and 40 Degree Colleges were providing 
facility in Higher Education. Im 1975-76 
their number had swelled up to 19 amd 
366 respectively. The enrolment of sti- 
dents has increased from 18000 in 1950- 
51 to 2,59,000 in the year 1975-76, and 
the number of teachers in the em- 
responding period acrearpa from 2500 
to 23,000.” 


. Ts is, therefore, difficult to comprehend 
that the various educational, econormic 


and other welfare ‘measures undertaken - 


by the Government for the welfare of 
the relatively backward classes in he 
rural areas have failed te leave any im-~ 
pact on the educational development of 
persons belonging to the castes menticn- 
ed in the aforesaid impugned Govern- 
ment Orders and that their educational 
. attainment has remained static since, 
1945. In Pradip Tandon’s case (AIR 
1975 SC 563) (supra) itself it was noed 
that candidates from rural areas had 3e~< 
cured good results at the open competix 
tion in the 1973 pre-medical test ‘by 


reason of their excellence in education” 


and yet the Government had rot 
thought it fit to change the number of 
seats for those reserved classes. The 
bald assertion in the counter-affidevit 
that the castes mentioned in the m=- 
pugned G.O. form a class of citfiz=ns 
which considered as a whole is socially 
and educationally backward, therefore, 
cannot in the above circumstances be 
accepted at its face value, 


54. What we thus find is that the en- 
umeration of certain castes among Eins 
dus as well as Muslims as backward 
classes by the State Government is Bas- 
ed ultimately on the list prepared by 
the pre-Independence Provincial Gove 
ernment in 1945. That list was preswm=< 
ably prepared on the basis that- those 
-castes were at that point of time edu- 
tionally backward,— though even for 
coming to that conclusion the tests ap- 
plied or the data acted upon are not 
disclosed, and accordingly, it was nezes< 
‘sary to provide for them special edwca-~ 
tional facilities. Subsequently, the same 
list was reproduced as list B in the G.O, 
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of 6th Sept., 1955 (Annexure A-1 to the 
ecunter-affidavit). - The matter had been 
considered by the sub-committee of the 
State Cabinet, vide para 7 fa) of the 
counter-affidavit and only a list of 15 
communities was held to qualify to be 
deseribed as backward classes for pur-- 
poses of preferential treatment im mak- 
ing reeruitment to publie services, and 
the same was reproduced as list A in 
the said G.O, At that time even those 


5 communities were not given the sta- 


tus of backward -classes for purposes of 
reservation im publie services. -In 1958, 
the two lists prepared earlier for. educa- 
tional facilities (List B) and fer prefer- 
ential treatment in the matter of recruit- 
ment to public services (List A) were 
purported to be “amalgamated.” It has 
not been shown as to why this was 
done. If certain communities (List B) 
were backward only educationally and, 
as such, were Included in the list pre- 
pared in 1945 and were not or at any 
event all of them were not regarded as 
Socially backward, there was no consti- 
tutional justification for their wholesale 
inclusion after many years ‘in the list 
meant for preferential treatment in re- 
cruitment to public services. Indeed, the 
Sathi Commission at page 13 of its” 
cyclestyled report specifically observed 
that soeial, educational and economic le- 
vel of several] communities ineluded in 
list ‘B’ of its Report which largely com- 
prises the remaining castes of List B of 
the 1955 G.O. which had not been . 
brought over into list ‘A’ of that G.O. 
was fairly good and that their repre- 
sentation in the services was also fair- 
ly good and, as such, they did not stand 
in need of reservation, but recommend- . 
ation had been made in their favour in 
order only to bring them on par with 
“savarna” castes. 

55. Phenomenal progress after Inde- 
pendence im the fields of irrigation, me- 
ehanisation of agriculture, use of fer- | 
tilisers, development of improved varie- 
fies of seeds, co-operative movement, 
community development, etc. had led to 
what is not unjustifiably claimed to be 
“Green Revolution” transforming the face 
of the country-side, Agriculture was 
never considered a lowly occupation, 
though classes of agriculturists who 


were lagging behind educationally and - 


economically before Independence did 
suffer from social handicaps. With far- 
reaching land reforms {in particular, the 
ultimate conferment of bhumidhari rights 
on all tillers of the soil), increased agri- 
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- cultural prosperity and expansion in the 
educationa. field (both as a result of ef- 
forts made by the Government, includ- 
ing provision of special facilities for 
castes which in 1945 were regarded as 
educationally backward, and as a result 
- of voluntary efforts of enlightened and 
relatively well-off sections of some of 
these castes) it is doubtful if any such 
social handicap continues in regard to 
what have been called by Kaka Kalelkar 
as the “dominant” ...........° K. 

Jayasree v. State of Kerala 
1976 SC 2381) (Para 15) approving the 


view of the Kerala Commission that the 


rich people in the backward communi- 
ties even though they have not acquir- 
ed any high level of education are able 
to move ir society today without being 
discriminated socially and that they do 
not have any caste or communal disabi~ 
lities worth mentioning, were relevant 
in this context. On the other hand, suc- 
cessive general elections, based on adult 
sufferage, not only to the State Legisla- 
ture and tc Parliament but also to Gaon 
Panchayats on the basis of three-tiers 
rural local -self-government, have inevit- 
ably led to shifts of centres of influence 
and prestize in society. To proceed 
therefore on the basis of the 1945 lists 
in 1978-79 would fly in the face 
of the repeated exhortations of the 
Supreme Court to constantly review the 
position of different classes in the context 
of “backwardness” and not to allow re- 
_servation o? seats on the basis of back- 
wardness “to become a vested interest”, 
vide A. Pariakaruppan v. State of Tamil 
Nadu (AIR 1971 SC 2303 (Para 31)). 


56. The main thrust of the argument 
of the learned Solicitor General on be- 
half of the State is two-fold. In the 
first place, he contended that the Sup- 
reme Court has accepted the view ex- 
pressed by the......* ant criterian for de- 
termining social and educational back~ 
wardness and if a caste as a whole is 
found to be socially and educationally 
backward, if can be declared as back- 
ward class by the caste name. We have 
already accepted this as the correct le- 
gal position and have discussed the case 
of the parties on that basis. It was next 
argued on the authority of Rejendran’s 
case (ATR 1968 SC 1012) and Pariakar- 
uppan’s case (AIR 1971 SC 2303) that 
the burden of proving that any of the 
castes specified in the impugned list was 
not really socially and educationally 


*(Typing indistinct —Ed.) 
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backward lay on the petitioners and 
that the petitioners had failed to discharge 
the same. A close examination of the 
reasoning in these two cases shows that 
the petitioners in those cases had failed 
even to plead that any of the castes in- 
cluded in the list of backward classes by 
the Government was not, in fact back~« 
ward. Paragraph 8 of Rajendran’s case 
(supra) shows that the petition was bas-= 
ed only on the averment that the list 
was bad because it was based on caste 
alone and that no averment was made 
in the affidavit of the petitioners, nor any 
rejoinder affidavit filed, to show that 
€ven one of the castes included in the 
list was not educationally and socially 
backward. Their Lordships added:— 

“In this state of the pleadings, wea 
must come to the conclusion that though 
the list is prepared caste-wise, the castes 
included therein are as a whole educa- 
tionally and socially backward.” 
Likewise in para. 31 of Pariakaruppan’s 
case (supra) it was observed:— 


“No further material has been placed 
before us to show.that the reservation 
for backward classes with which we are 
herein concerned is not in accordance. 
with Art. 15 (4).” 


The autharity of Rajendran’s case was 
referred to im this context. Thus, it is 
obvious that in both the cases, the peti- 
tioners had failed even to plead that 
any particular caste included in the list 
was not backward, In the present case, 
the petitioners have taken a specific 
plea by mentioning at least two castes 
which, according to them, were not eco- 
nomically and socially backward. In 
para. 10 of the petition, the word “edu- 
cationally” has. not been used, but, in 
any case, there is a clear averment that 
the castes in question are not “socially” 
backward. Moreover, if a large mum- 
ber of members of a caste are economi~ 
cally well-off, that circumstances would 
have an impact on both their social and 
educational advancement amd indirectly 
on that of the caste. The counter-affi- 
davit to these paragraphs is only in gene- 
ral terms, and there is no averment that 
these two particular castes were, in fact, 
socially and educationally backward. 
Paragraph 7 of the counter-affidavit ` 
merely traces out the history of the 
preparation of the list, which we have 
already noticed. The petitioners also 
filed a rejoinder affidavit in which the 
allegations in the petition were reiterat- 
ed. The Supreme Court, it would thus 
appear, has not contemplated that a 
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private citizen challenging. the inclusbn 
of a particular caste in the list. of. back- 
ward classes should supply the -relevent 
data to the Court in support of his chal- 
‘lenge. In the very nature of things, it 
is not possible for private. citizens to 
‚make -detailed investigation and survey 
all over the State or to supply the rele- 
vant data, It is only with the resources 
of Government that such data can be 
collected and supplied to the Court. The 
Supreme Court has time and again. em- 
phasised that any decision of the Gcv- 
ernment in this regard is subject to judi- 
-cial review and that if a reservation is 
challenged on the ground of violation of 
fundamental rights conferred by Arti- 


cle 16 (1) and (2), it is for the Govern- ' 


ment to demonstrate that the reserva- 
tion was valid, vide observations in 
State. of Andhra Pradesh v. P. Sagar 
(AIR 1968 SC 1379). Once à petitioner 
pinpoints his challenge with reference to 
particular castes, it is for the -Govern- 
ment to show that those particular castes 
the backwardness of which is disputed, 
were, in fact, backward. 

. BT, Before parting with this case, we 
-may also refer to a preliminary obj2c- 
tion that had been raised before us. on 
behalf of the State. It was 
that the petitioners had not yet succeed- 
ed in the examination and it is not 
- known whether they will succeed ever. if 
impugned reservation were not there. It 
is. not. disputed that the petitioners have 
actually appeared at the competitive eza- 
mination. We were told at the Bar taat 
the Public Service Commission has pest- 
poned holding interviews (viva voce exa- 
mination) also due to pendency of fhis 
writ petition. The reason:was that zhe 
Commission would issue interview Þet- 
ters only to such number of candidetes 
as constitute a multiple of seats reserv- 
ed-for each category of candidates who 
secure the highest marks in the written 
examination in that category: The peti- 
tioners are thus obviously not in a posi- 
tion to say what marks have been secur- 
ed by them at the written examinat?on. 
.The marks. are amnounced only ażter 
viva voce. Even after the receipt of the 
marks sheets, they may or may not 
„know the marks received by successful 
candidates falling within the. . reserved 
categories. It could not be fairly con- 
templated that the petitioners shauld 
‘agitate the .validity of. reservation 
only after viva voce is over. Learn- 


ed counsel for the petitioners has 
‘relied on para 21 of A. K. Kraipak v. 
1979 All./11 V G-? 
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Union of India. (AIR -1970-SC-150) in 
support of his proposition that a. writ 
petition is maintainable even at an ear- 
lier stage although it will only be as a 
result of subsequent decision of the au- 
thorities concerned that the petitioners’ 
rights may be ultimately affected. We 
are inclined to. agree with the petition- 
ers.on this. point. The petitioners. can- 
not:.be said to be. persons. without locus 
standi. They are candidates at the com- 
petitive examination and their rights are 
liable to be affected by the impugned 
reservation. Whether they will actually 
be affected -or not, it may be premature 
to say, but:-it will hardly be expedient 
or in. the. interest of justice to ask them 
to wait till after the final-announcement 
of result to file their petition. -Indeed, it 
will not be in the interest of Govern- 
ment or of the Public Service Commis- 
sion, inasmuch as a subsequent success- 
ful challenge may nullify and render fu- 
tile the viva voce examinaiion that 
May be held in the case of a large num- 
ber of candidates. We are therefore, of 
the view that the preliminary objection 
has no. force. 

58. Having given our thoughtful con- 
sideration, we are driven to the irresist- 
ible “conclusion that the Government 
Orders dated 6th Sept., 1955, 17th Sept., 
1958 and 20th Aug., 1977 are a “fraud 
On the constitutional power” conferred 


on the State under Arts. 15 (4) and 16 (4) 


of the Constitution in the sense the ex- 
pression has been defined in M. R. Bala- 
ji, (AIR 1963 SC 649) supra and are as 
such, invalid. It will, of course, be open 
to the’ Government to pass fresh orders 
reservation after’ identifying the 
‘backward classes’ through proper inves- 
tigation and inquiry. 

59.. For the reasons in the foregoing, 
we allow the petition in part. The res- 
pondents are directed not to make any 
reservation of posts in the U. P. Nyayik 
Seva to be filled on the basis of compe- 
fitive examination 1977 for the so-call- 
ed “Backward Classes” as mentioned in 
the G.O. dated 6th Sept., 1955, G. O. 
dated 17th Sept., 1958 and G. O. dated 
20th Aug., 1977 and the “Suchana-Pra- 
patra” No, A-10-E/77. . The other reliefs 
sought for are refused. The stay order 
is discharged. In the circumstances of 
the case, the petitioners shall bear their 


own costs. 


Petition aly allowed. 
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Milap Chand, Appellant v, Badri Prasad. 
‘Respondent. — 
~ Second Appeal No. 212 of 1972, D/- 
1978.* 


Limitation Act (86 of 1968), Arts. 64, €5 
— Permissive possession — Possession .f 
licensee — When does not become adverse. 


22-11- 


One A had a son B and two daughters G 
and D. B was married to E and had a son F 
and a daughter G. C was married to H ard 
they had a son I who was married to J. D was 
married to K and they had two sons L ard 
M. N was the son of M, B was the owner of 
the suit house at Mirzapur. B executed a sa-e 
deed of the said house in favour of E œn 
8-4-1925. B died in 1927 and E died in 1935. 
C and D hed entered the suit house with tre 
permission of B. After B’s death, F allowed 
J (since widowed) and N to live in the suit 
house as licensees without payment of ary 
rent. G relinquished her share in suit house 
in favour of F on 10-8-1964. F mostly lived 
in Calcutta in connection with his business. 
In connecticn with Bhumi Bhawan Kar N get 
notices issued to him in 1968. F filed ob- 
jection which was rejected on 26-11-1964. 
After several warnings F revoked licence of 
N and filed suit for possession on 8-6-1965. 
N denied title of F and asserted title in him- 
self. N alleged that only J and himself were 
the owners and that J having bequeathed her 
half share on 21-9-1961 in his favour, after 
Js death, he (i. e. N) was the owner, The 
trial court held that F was the owner, that W 
and J were licensees and that N had not per- 
fected his ticle by adverse possession. The sut 


was decreed and affirmed in appeal. On second 
appeal by N. 


Held (1) that even if the licence or permis- 
‘sion to live in the house was in fact granted 
‘by B to C aad D before the sale of the housa 
by B in favour of his wife E the latter must 
have conserted to continue the same or i3 
‘case it was granted by B after the sale ia 
‘favour of E he must have done so as her 
agent. In either case the licence continued t2 
subsist till the death of E in the year 198€. 
After the death of E, there was nothing © 
prevent F from acting as the agent of his sic 
ter G even if the latter were the owner, Sinc2 
‘the possession of J was with F’s permission 


°(Against judgment and decree of G. K, 
Verma, Add. Civil J. Mirzapur, D/- 15-1% 
1971.) 
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and licence, the possession, of N could not be 
said to have become adverse after the death 
of E, more so when in view of municipal re- 
ceipts water charges relating to house were be- 
ing paid by F; (Para 8) 

(2) that the first overt act of hostility as- 
serting title in himself by N occurred in the 
year 1964 before the Bhumi Bhawan Kar au- 
thorities. The possession of N and before him 
of his predecessors-in-interest was not adverse 
lo F at any time before the year 1964 much 
less to say that the finding suffered from any 
error of law; (Para 9) 

(3) that even if the licence terminated in 
1986 on E’s death, in absence of any overt 
act or of any assertion of hostile title for 
more than 25 years thereafter and in view of 
relationship between the parties, it must be 
presumed that they -continued in possession 
even after the death of E by the implied, it 
not the express licence, of F. AIR.1971 SC 
$96, Rel. on. (Para 10) 


‘Anno: AIR Comm Lim, Act (5th Edn.) 
Arts. 64-65 N. 56° 
Cases Referred: | Chronological Paras 
AIR 1971 SC 996 10 
1966 All LJ 166 10 
AIR 1981 Mad 216 10 


T. P. Asthana, for Appellant; G. C. Dwi- 
vedi, for Respondent, 


JUDGMENT :— This is a defendant's 
second appeal in a suit for possession over a 
portion of a house at Mirzapur. 

9. One Lokai had a son Baldeo and two 
daughters, Smt. Bhagwati Devi and Smt, Satti” 
Devi. Baldeo was married to Smt. Basnati 
Devi and had a son Badri Prasad and a 
daughter Smt, Lalmani. Badri Prasad is - the 
plaintiff-respondent, Smt. Bhagwati Devi was 
married to Mahadeo. They had a son Manni 


‘Lal who was married to another lady also 


named Smt. Satti. Loakai’s second daughter 
Smt. Satti devi was married to Beni PA, He 
had two sons Munni Lal and Punni Lal. Punni 
Lal’s son Milap Chand is the defendant appel- 
lant. 

3. The plaintiff came to court with the al- 
legations that Baldeo was the Owner of the 
house of which the property in suit formed 
part. He used to carry on some business in 
which he occasionally incurred debts and, 
therefore, he executed a sale deed dated 8th . 
April, 1925 of the house in favour of his wife 
and got it registered in order to keep the 


house safe although the said sale-deed was not 


intended to be acted upon. Baldeo remained 
in. possession of the house as owner as long 


-as he lived. He having died in the year 1927 


leaving the plaintiff as his sole heir and that 
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since Baldeo’s death, the plaintiff entered nto 
possession as Owner and has continued to 
remain so. It was then urged that the plain- 
tiffs mother Smt. Basanti Devi died in the 
year 1936 and in spite of the sale deed in her 
favour she had no proprietary interest in the 
house and that the plaintiff alone had keen 
in exclusive proprietary possession thereof 
since the death of Baldeo and even during her 
lifetime, and that in order to leave no dovbts 
about the correct position the plaintiff's sister 
Sint. Lalmani executed a deed of relinquish- 
-ment in respect of the house in favour of the 
plaintiff on 10th August, 1964. 


The plaintiff then proceeded on to allege 
that Smt. Bhagwati Devi and Smt. Satti Devi, 
sisters of the plaintiff’s father Baldeo had no 
residential house in the town of Mirzapur and 
their family members wanted to live at Mirza- 
pur in connection with their business whare- 
upon the plaintiff's father allowed them and 
their husbands and their children to live ina 
portion of the house as a licensee witlLout 
payment of any rent and that no one of the 
“family of Smt. Bhagwati Devi was residing in 
the house and only the defendant was liv- 
‘ing in a portion of the house described at the 
foot of the plaint as the plaintiff’s licensee It 
was added by an amendment of the phint 
that Smt, Satti, widow of Manni Lal (som of 
Smt. Bhagwati Devi) lived. in the house so 
long as she lived as the plaintiff's licensee and 
never had any right in the property. 

The plaint proceeds on to allege that the 
plaintiff mostly lives at Calcutta in connection 
with his business, that on coming to know zhat 
the defendant had in connection with re- 
covery of Bhumi Bhawan Kar got a_nctice 
. issued to himself, the plaintiff filed an objec: 
tion and the same was summarily rejected 
without any enquiry on 26th November, 1964. 
Thereupon, the plaintiff warned the defendant 
several times to refrain from his illegal acts 
and to admit the plaintiff's ownership but the 
defendant refused, whereupon the plaintiff 
revoked the defendant’s licence and asked the 
defendant to vacate the portion of the heuse 
„in his possession. The defendant refused to do 
so. Hence the suit. 


4. The defendant appellant denied the 
plaintiff’s title and asserted that Baldeo was 
not the owner of the house and was uct in 
possession, nor was the plaintiff ever in pos 
session; that even if Baldeo had. executed any 
fictitious and sham deed in favour of his wife, 
it was not binding on the defendant nor did 
‘it create any right in favour of the _ plaiatifi 
and that even if the plaintiffs sister has ex- 
ecuted any deed in favour of the plaintiff, it 
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the house in suit came to his son 
and after his death to his widow Smt. Satti, 


_time of his ancestors, the plaintiff’s 


.Baldeo had granted a_ licence, 
stood terminated on his death which was 
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>onféerred no right, or ownership on him. It 


-was further asserted that Mahadeo, husband 


of Smt. Bhagwati Devi and Beni Prasad, hus- 
vand of Smt. Satti Devi were in possession 
aver the house in suit as owners and they or 
cheir children never lived as licensees of the 
plaintiff or his father, nor did plaintiff's father 
aver give any permission to them and that 
after the- death of Mahadeo half portion ot 
Manni Lal 


who bequeathed the same by a will executed 
on 21st September, 1961 in favour of the de 
fendant and accordingly after the death ot 
Smt, Satti, the defendant became the absolute 
owner of the house, 


In the end it was pleaded in the alternative 
that even if plaintiff was able to prove that 
he was the owner of the house in suit, the de- 
fendant having been in adverse proprietary 
possession over the whole house since, the 
rights 
were extinguished by prescription, It was also 


pleaded in the alternative that even if the 


plaintiff was able to prove. that his father 
‘the licence 


more than 12 years ago and the possession 
of the defendant’s ancestors became adverse 


_to the plaintiff ever since, and thus the de- 


fendant had continued to be in adverse pos- 
session for more than 12 years and the suit 
was barred by limitation as prescribed by 
Article 65 of the Schedule to the Limitation 
Act. The act of the defendant in getting his 
name recorded as owner before the Bhumi 
Bhawan Kar Authorities and the dismissal of 
the plaintiff’s objection by him were justified. 
It was added that most of the house being 
dilapidated, Manni Lal, son of Smt. Bhagwati 
Devi had made it pucca with his own money 
and the plaintiff was neither owner nor r did 
he ever make any construction. 


5. The trial Court framed six issues of 
which the first issue raised the question whe- 
ther the plaintif is the owner of the house in 
suit, the second issue was whether the de- 
fendant is a licensee in the house in suit, the 
third whether the suit is barred by time and 
the fourth, whether the defendant has ac- 
quired title by adverse possession. The fifth 
issue related to the valuation of the suit and 
the court fees payable and having been decid- 
ed against the plaintif the valuation was 
amended and the deficiency made good. The 
sixth issue related to the relief to which, if 
any, the plaintiff was entitled. 


6. On the first issue the trial court held 
that the plaintiff is the owner of the. house 
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and is in actual proprietary possession, over 
the disputec portion and that the defendant's 
case about the ownership was ridiculous, Oo 
the remaining issues about the licence and 
adverse possession, the trial court held thet 
the defendant and Smt. Satti wife of Manni 
Lal who had executed the will in the defend- 
ant’s favour were in possession of the portion 
of the house in suit as plaintiffs licensees and 
that the first instance of making adverse 
claim against the plaintiff could be said to ke 
the execution and registration of the will by 
Smt, Satti in favour of the defendant on 21st 
September, 1961, but it was not proved thet 
the plaintiff had any notice of the same and 
that the second instance of assertion of hostije 
title against the plaintiff was before the 
Bhumi Bhawan Kar Authority in 1963 or- 
wards. The suit was filed on 8rd June, 1965 
and accordingly the issues were answered 
against the defendant.. 


On appeal before the District Court which 
was heard and decided by the learned Add. 
tional Civil Judge, Mirzapur, three points 
were formulated as the main points arising fcr 
consideration of that court in appeal, namelr, 
(1) whether the plaintiff is the owner of the 
house in dispute (2) whether the defendart 
was a licensee of the accommodation in dis- 
pute and (3; whether the defendant has pe 
fected title by adverse possession: The learr- 
ed Additional Civil Judge first took up the 
point about the ownership an 
having held that the plaintiff is the owner 
of the house in suit, he took up the 
, remaining two points for consideration and 
found that tae defendant was a licensee in the 
house and did not acquire any title by adverse 
possession. In the result the defendant’s ap- 
peal was dismissed. 


7. Mr. T. P. Asthana, learned counsel for — 


the defendant appellant raised the following 
contentions before me: (1) that a transfer cf 
the kind made by the plaintiff's father Baldeo 
by the deed dated 8th April, 1925 is, under 
Section 53 of the Transfer of Property AC, 
voidable at the option of any creditor, defea:: 
ed or delayed by the transfer, the rights of a 
transferee in good faith and for consideration 
are not affected and in case the transfer -s 
- not successfully avoided by a suit by the cre- 
ditors, it remains good and valid for all puz- 
poses and its validity cannot at any rate ke 
challenged by the transferor or the persors 
claiming under him (2) that the transfer mace 
by Baldeo in favour of his wife was by a duly 
registered sale deed for consideration and wes 
made as far back as on 9th April 1925, that 
it was not open to the plaintiff to challenge 
the genuineness, validity, or effect of that 
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sale-deed 40 years after its execution and that 
the transfer not having been avoided by any 
creditor and being a good and valid transfer, 
the house in suit became the stridhan of Bal- 
deo’s wife and devolved on her death on her 
daughter by succession to the exclusion of the 
plaintiff, that the plaintiff having had no inte- 
rest in the house in suit, the deed of relin- 
quishment executed by his sister Smt. Lal- 
mani who was the full owner of the house in 
suit did nat and could not operate as a con- 
veyance thereof, with the result that the 
plaintif had no right, title or interest in the 
house in suit and could not be said to be its 
owner and he had no right to sue; (8) that in 
the alternative even if the plaintiff’s father 
continued to exercise the rights of ownership 
in the house and the defendant’s predeces- 
sors in interest entered into possession in the 
house in’ suit or any portion thereof by the 
licence or permission of the plaintiffs father 
the licence stood revoked on the licensor’s 
death, and at any rate even if the possession 
of the defendant’s predecessor-in-interest began 
or continued thereafter with the permission 
or implied licence of the plaintiff's mother it 
stood revoked on her death in 1986, both of 
which events occurred more than 12 years ago 
and the possession of the defendant’s pre- 
decessors-in-interest and of’ the defendant 
must be deemed to have become adverse in 
1925 on the death of Baldeo, the plaintiff's 
father, or in 1986 on the death of Smt. Ba- 
santi Devi, the plaintiffs mother and that the 
defendant had accordingly prescribed title by 
adverse possession and/or the suit was barred 
by limitation, the findings to the contrary be- 
ing erroneous in law, 


8. The first two points raised by Mr. As- 
thana really relate to the question about the 
plaintiffs title to the house in suit, However, 
since I am of the opinion that the defendant’s 
possession was permissive at its source, having 
commenced during the time of Baldeo, with 
the latter’s permission and licence, it may 
not be necessary to go into the first question 
at all. if it is found that the continued pos- 
session of the defendants’ predecessors-in- 
interest and of the defendant, up to the date 
Of the assertion of hostile title either by the 
will of Smt. Satti or by the defendant -before 
the Bhumi Bhawan Kar Authorities, was per- 
missible in character and could not be regard- 
ed to be adverse to the plaintiff. I, therefore, 
proceed to examine the last question first. 
The lower, appellate court has found as a fact 
that the defendants’ predecessor-in-interest 
Smt. Bhagwati Devi and Smt. Satti Devi 
entered the house in suit with the permission 
and licence of the plaintiffs father Baldeo. 
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That finding could not be successfully as- 
sailed before me in second appeal. Learred 
counsel, however, contended that the licerce 
stood revoked on the death of Baldeo in the 
year 1925 and the possession of the defsn- 
dant’s predecessors-in-interest became 
verse to the true owner thereafter, However. 
since the defendant appellant's learned coan- 
sel had put forth a claim that the house in 
suit ceased to belong to Baldeo on the exezu- 
tion of the sale deed in favour of his wife, he 
preferred to proceed on the assumption taat 
the licence stood revoked on the death of Fal- 
deo’s widow and plaintiff's mother Smt. 3a- 
santi Devi in the year 1936. This also implied 
the position, that even if the licence or per- 
mission to live in the house was in fact grent- 
ed by Baldeo to Smt. Bhagwati Devi and 
Smt. Satti Devi before the sale of the house 
by Baldeo in favour of his wife Smt. Basanti 
Devi, the latter must have consented to con- 
tinue the same or in case it was granted by 
Baldeo after the sale in favour of Smt. Ba- 
santi Devi he must have done so as her 
agent, In either case one has to proceed on 
the assumption that the licence continued to 
subsist till the death of Smt, Basanti Deva in 
the year 1986. After the death of Smt. Bhag- 
wati Devi (sic), Badri Prasad, the plaintiff, 
would be the owner of the property if his ease 
that the sale was sham and fictitious is accapt- 
ed and Smt. Lalmani would be the owner to 
the exclusion of Badri Prasad if the first Iwo 


points raised by the learned counsel for the - 


defendant appellant were to be accepted. 
There was, however, nothing to prevent Badri 
Prasad from acting as the agent of his s:ster 
Smt. Lalmani even if the latter were the 
owner. The lower appellate court has again 
recorded a finding of fact that the possession 
of Smt. Satti, wife of Manni Lal under waose 
will the defendant-appellant is claiming ‘half 
ithe property, was with the plaintiffs permis- 





sion and licence and that the possession of © 


the defendant-appellant could not be sažł to 
have become adverse after the death of 3mt. 
Bhagwati Devi (sic) The lower appellate 
Court has reinforced this inference by finding 
that the Municipal receipts showed that ‘water 
charges relating to the house were being paid 
by the plaintiff respondent. 


9. Indeed the first overt act of hostility as- 
serting title in himself by the defendant-ap- 
pellant occurred in the year 1964 before: the 
Bhumi Bhawan Kar Authorities. In view of 
these facts and circumstances I agree with the 
finding of the lower appellate court tha: the 
possession of the defendant and before him o2 
his predecessors-in-interest was not adverse to 
the plaintiff at any time before the year 1964 
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ad- , 
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much less to be able to say that the finding! 
suffers from any error of law. 


10. Learned counsel for the defendant-ap- 
pellant however, contended that the mere fact 
that the licence stood revoked on the death 
of Smt. Bhagwati Devi (sic) was sufficient in 
law to make the possession of the defendant 
and his predecessor-in-interest adverse to the 
plaintiff, Learned counsel relied on the case 


' Chinnan v. Ranjithammal (AIR 1931 Mad 


216) in support of the aforesaid proposition 
as also on Nand Gopal v. Brij Mohan Lal 
(1966 All LJ 166). I need not go into this 
question in view of the settled law declared 
by the Supreme Court in State Bank of Tra- 


-vancore v. A. K. Panicker, (AIR 1971 SC 996) 


(para 9 at p. 998) that; “permissive possession 
cannot be converted into an adverse possés-. 
sion unless it is proved that the person in 
possession asserted an adverse title to the pro- 
perty to the knowledge of true owners for a 
period of twelve years or more.” Even if the 
licence terminated in the year 1936 there is 
no evidence of any overt act or by (way) of 
any assertion of hostile title for more than 25) 
years thereafter and in view of the relation- 
ship between the parties and the circum-| 
stances in which the possession of the defen- 
dant appellant’s predecessors-in-interest be- 
gan, it must be presumed that they continued 
in possession even after the death of Smt.| 
Bhagwati Devi (sic) by the implied if not the 
express licence of Badri Prasad. As has been 
observed by the learned civil Judge there 
does not appear to have been any expression of 
animus of adverse or hostile possession before 
the execution of her will by Smt. Satti, wife 
of Manni Lal in favour of the defendant- 
appellant in September, 1961 and that under 
the circumstances the plaintifs assertion that 
he.permitted Smt. Satti wife of Manni Lal to 
live in.the house is highly probable. It must, 
therefore, be held that the defendant-appel- 
lant and.before him his predecessors:in-inte- 
rest-continued to live in the house in suit, 
after the death of the plaintifs mother Smt. 
Basanti Devi, with the plaintiff’s permission 
and licence. That being so, no other point sur- 
vives for consideration in view of the provi- 
sions of Section 116 of the Indian Evidence 
Act, 


{ 





` 


ll. In the result, the appeal fails and is 
dismissed with costs. 


Appeal dismissed. 


u en eae mate 
E n i E any 
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Anwar Husain, Appellant v. Smt. Hamidan, 
Respondent, 


- Second Appeal No. 567 of 1972, D/- 13-12- 
1978.* 


. (A) Civil F. C. (5 of 1908), O. 22, R. 11 — 
Scope — Appeal arising out of dismissal of 
suit by landlord for ejectment of tenant and 
sub-tenant -——- During pendency of appeal ten- 
ant dying — Heirs and legal representatives of 
tenant not impleaded — Abatement of appeal 
— Held, judzment and decree of trial court 
dismissing suit became final. (Para 3) 
. Anno: AIR Comm. Civil P. C. (9th Edn.), 
O. 22, R. 11, N. 1. 

(B) U. P. (Temporary) Confrol of Rent and 
Eviction Act (3 of 1947), S. 2 (h) — Accom- 
modation, when can be said to be vacant. 

Where a tenant vacates the whole accom- 
modation and the same is alleged to be oc- 
cupied by a person illegally, it can be said 
that the accommodation is vacant in law such 
as to confer jurisdiction on the Rent Control 
and Eviction Officer to pass an allotment order 
in respect thereof. AIR 1957 All 1 (FB), 
Foll. (Para 4) 
Cases Referred ; Chronological Paras 
AIR 1957 AIl 1: 1957 AH LI 350 (FB) 4 

R. H. Zaidi, for Appellant; K. P. Agarwal, 
for Respondent. 

JUDGMENT :— This is a defendant’s se- 
cond appeal in a suit for ejectment and arrears 
of rent from a shop situate as Jaspur in Dis- 
trict Nainital. 

2. The appellant was defendant No. 2 in 
the suit and he plaintiff's case was that she 
has purchasec the shop by a registered sale 
deed dated 20th November, 1968, that the first 
defendant who is alleged to have died on 28th 
October, 1971 during the pendency. of the ap- 
peal before the lower appellate court, was the 
tenant of the shop since the time of the plain- 
tiffs predecessor-in-interest and on purchase 
of the shop by her he became the tenant, that 
the rate of rent was Rs. 25/- per month which 
was the due from 20th November, 1968, and 
a notice of demand dated 12th November, 
1969 was sent by the plaintiff to the first de- 
fendant which was served upon him on 24th 
November, 1969 but the full rent had not 
been paid and the first defendant was con- 
sequently a defaulter in payment of rent. 

It was further alleged that the first defend- 
ant had illegally and without the plaintiff’s 
permission sub-let the shop to the second de- 





{Against J adgment and decree of B. K. 
Misra, Ist Civil and S. J., Kumaon, D/- 
7-12- 1971.) ae 
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fendant and on this ground also both of them 
were liable to ejectment. It was then pleaded 
that the second defendant had by fraud and 
concealing the facts got the shop allotted in 
his favour and was claiming himself to be the 
tenant with effect from 20th January, 1969 on 
the basis of that allotment order, that the 
allotment order was without jurisdiction and 
illegal because the shop was vacant at that 
time and was based on fraud and mis-repre- 
sentation of facts. 


3. The first defendant does not appear to 
have filed any written statement. Only the 
second defendant put in defence. He pleaded 
that the rate of rent was Rs. 19/- per month 
and that on receipt of the plaintiff’s notice, 
he, the second defendant had remitted the rent 
at the rate of Rs. 19/- per month to the plain- 
tiff on 9th December, 1969 which was refused 
by her on 10th December, 1969 and that the 
shop had been lawfully and properly allotted 
to him. With regard to his earlier possession, 
the second defendant pleaded that he was a 
partner with the first defendant and the part- 
nership was dissolved in November, 1968 
whereupon the first defendant surrendered the 
tenancy: and removed his possession from the 
shop and also gave intimation thereof to the 
plaintiff whereupon the plaintiff had applied 
to the Rent Control and Eviction Officer for 
the release of the shop in her favour, that the 
application for the release was dismissed and 
the shop was allotted in his favour by the 
Rent Control and Eviction officer’s order dated 
20th January, 1969 the trial Court dismissed 
the suit on the findings that the first defend- 
ant had ceased to be the tenant even before 
the plaintiff became the owner of the shop and 
there was no question of any default in pay- 
ment of rent by him, that the rate of the rent 
was Rs, 19/- per month and not Rs. 25/- per 
month, that the second defendant was never 
a sub-tenant of the first defendant nor his 
co-tenant and the allotment order in his 
favour was within the jurisdiction of the Rent 
Control and Eviction Officer to pass and was 


fully effective in law and that the second de- 


fendant was a tenant by virtue of the allot- 
ment order and not liable to be ejected under 
the notice which was sent to the first defend- 
ant, and alsc on the ground that he had not 
committed any default in payment of rent. 
The lower appellate Court came to the con- 
clusion that the allotment order was invalid, 
that the trial court had taken a case not plead- 
ed by any of the parties inasmuch as the 
plaintiff had pleaded that the second defend- 
ant was a sub-tenant of the first defendant 
while the second defendant had pleaded that 
he was a co-tenant but the Court had held 
that the second defendant was- a tenant under 
the allotment. order.. rp ee ee 


~ 


é 
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The lower appellate Court held that the se- 
cond defendant was the sub-tenant of the first 
defendant and the tenancy of the first de- 
fendant had duly been terminated. On -his 
finding the lower appellate Court decreed the 
suit for ejectment although the rate of rent 
was held to be Rs. 19/- per month only and 
arrears of rent and damages were decreed and 
calculated at that rate. Mr. R. H. Zaidi, 
learned counsel for the appellant has con- 
tended before me firstly that the judgment 
and decree of the lower appellate court is 
without jurisdiction inasmuch as the first de- 
fendant who according to the plaintiff’s case 
was the tenant in chief had died during the 
pendency of the appeal before it and his heirs 
and legal representatives not having been im- 
pleaded, the appeal abated, and that being so 
the judgment and decree of the trial Court 
dismissing the suit became final. ‘There is 
substance in this contention of the learned 
counsel and the appeal is fit to be allowed on 
this ground alone. However, since on the 
merits also I am satisfied that the finding of 
the lower appellate court cannot be sustained, 
I may as well give my reasons for the same. 


4. It was the own case of the plaintiff 
that the second defendant was claiming tc be 
the tenant on the basis of the allotment order 
and the second defendant had also stateé in 
the written statement in clear words that he 
was a tenant under that allotment order and 
further that the first defendant had remcved 
his possession and had surrendered the -en- 
ancy of the shop before its allotment to Lim. 
Under these circumstances, the observatior of 
the lower appellate court that the trial court 
had proceeded to carve out a new case for 
the second defendant is without any basis on 
the record. - With regard to the validity of the 
allotment order also the reasoning adopted 
by the lower appellate Court is erroneouz in 
law. It has brushed aside Ext. A-14 the phin- 
tiffs application for the release before the 
Rent Control and Eviction Officer on the 
ground that the plaintiff was not confroated 
with it, | 

A Full Bench of our court in the case of 
Ajodhya Prasad Bhargava v. Bhawani Shanker 
Bhargava (1957 All LJ 350): (AIR 1957 AJ 1) 
has laid it down that it is not always neces- 
sary in a civil case to confront a party with 
a document containing his admission if the 
document has already . been. filed, and the 
document itself can be relied upon as sub- 
stantive evidence under S, 21 off the Indian 
Evidence Act. I have looked into Ext. 4-14 
It contains a clear admission on behalf of the 
plaintiff of the fact that the shop had fellen 
vacant. The lower appellate Court has fur- 
ther proceeded to observe that the illegal zon- 
tinuance of possession of the second defend- 


Mahabir Prasad v. 
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ant as a sub-tenant in the shop also showed 
that it was not vacant. . This reascn given by 
the lower appellate court also proceeds on a 
misapprehension of law. Where a tenant) 
vacates the whole accommodation and the 
same is alleged to be occupied by a person 
illegally, it can. be said that the accommoda- 
tion is vacant in law such as to confer juris- 
diction on the Rent Control and Eviction Offi- 
cer to pass an allotment order in respect there- 
of. For all these reasons, I hold that the find- 
ing of the lower appellate Court that the shop 
was not vacant when it was allotted to the 
second defendant is erroneous in law and must 
be set aside and it must be held that the allot- 
ment order in favour of the second defendant 
was valid in law. 

5. In the result, the appeal succeeds and 
is allowed with costs. The judgment and 
decree of the lower appellate Court are set 
aside. The decree of the trial Court dismis- 
sing the plaintiff’s suit, is Testored with costs 
throughout. 

Appeal allowed. 
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Mahabir Prasad, Plaintiff-Appellant v. Smt. 
Chanda Devi and others, Defendants-Res- 
pondents, 


Second Appeal No. 3537 of 1966, D/- 29-1 1- 
1978.” 


(A) Arbitration Act (10 of 1940), S. 13 — 
Powers of arbitrator — Arbitrator for parti- 
tion among co-sharers — Imposition of condi- 
tion of pre-emption in award is valid — (Pre- 
emption). 

While partitioning property between co- 
sharers, the arbitrator appointed therefor im- 
posed a condition of pre-emption in his award. 
' Held that the right of pre-emption is an 
incident of the ownership of joint property 
by all co-sharers in this part of the country. 
While dividing the property among co-sharers 
on a partition among them, the aforesaid con- 
dition of pre-emption did not introduce any- 
thing new or some thing which was not in the 
contemplation of the parties when they made 
a reference of their dispute to the arbitrators. 
Hence it cannot be held that the condition 
was beyond the scope of the authority of the 
arbitrators to impose. AIR 1954 SC 417 and 
AIR 1958 SC 838, Ref. (Para 7) 

Anno: AIR Manual (3rd Edn.), Arbitration 
Act S. 13, N. 4. 


. (Against Decree of P. N. Goel, Temporary 
Civil and S. J., Etawah, D/- 27-8-1966). 


LV/AW/F384/78/JR/WNG 
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(B) Civil P. C. (5 of 1908), O. 1, R. 13 — 
Chiection as to non-joinder of parties — Not 
allowed to be raised first fime in second ap- 
peal. (Para 9) 


: Anno: AIR Comm. Civil P. C. (9th Edn.), 
©. 1, R. 13; N. 2. 


(C) Specific Relief Act (47 of 1963), S. 21 
-~- Inapplicable to enforcement of right of 
pre-emption. 

Right of pre-emption is not in the nature of 
a right of specific performance of a contract 
to sell property and the principle behind Sec- 
tion 21 cannot be applied to a suit for pre 
emption. AIR 1931 Mad 799, Dist. 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1476 7 
AIR 1958 SC 838. 6 
AIR 1954 SC 417: 1954 All LJ 529 4 
AIR 1931 Mad 799 10 


Radha Krishna, for Appellant; 
Misra, for Respondents. 


JUDGMENT :— This is a plaintiff’s second 
appeal in a suit for pre-empting the sale of a 
house at Etawah for Rs. 1,200/- by a sale 
deed dated 2¢th April, 1968 made by defend- 
ant No. 2 in favour of defendant No, 1. The 
defendant No. 2 is the uncle of the plaintiff. 
The right of pre-emption was claimed on the 
basis of a condition contained in a registered 
award dated 14th July, 1946, whereby the im- 
movable properties of the joint family to 
which the pleintiff and the second defendant 
belonged, were partitioned. The condition 
was in these words. 


“Agar koi Shaks fariken apne kure ki jaidad 
farokhat karna chahe to badast hissedar bai 
kare ba Surat Karne inkar badast gahir bai 
aiz hoga.” 

2. The trial Court held that the award 
was valid and it contained the said condition, 
that Yogya Swarup and Kishan Swarup the 
sons of defendant No. 2, were born after the 
making of the award and consequently the 
fact that they were not parties to the refer- 
ence to arbitration did not vitiate the 
award, that it was not necessary to get the 
award made a rule of court as it was made 
prior to the coming into force of the Arbi- 
tration Act, 1940. However, holding that it 
was not competent for the arbitrators to in- 
corporate the said condition in the award and 
that at any rate the condition was only direc- 
tory and not mandatory, and was vague and 
did not confer any right to sue for pre-emp- 
tion, the learned Munsif dismissed the suit on 
the ground that the condition was not enforce- 
able. The learned Munsif also held that it 
sould not be said that the first defendant had 
no notice of the condition in the award as it 


was made by a registered instrument and she 
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could not, therefore, be a purchaser without 
notice. It is not necessary to refer to the 
other findings of the learned Munsif. 

3. On first appeal to the District Court, 
which was heard and decided by the Court of 
the Temporary Civil and Sessions. Judge, 
Etawah, it was held that although the condi- 
tion seems to be a condition conferring a right 
of pre-emption the arbitrators had no right 
to incorporate such a condition in ‘the award, 
nor could the award be considered to be a 
family arrangement, and therefore, the condi-- 
tion could not be enforced. In the result, the 
appeal was dismissed. 

4-5, Mr. Radha Krishna learned counsel for 
the appellant, has contended before me that. 
the view adopted by the two courts below’ 
about the jurisdiction of the arbitrators to in-: 
corporate the aforesaid condition in the award, 
is erroneous on its.face.. I agree. The award 
might not have been a family arrangement; 
nevertheless, the sanction behind the award 
was the agreement between the parties. It is 
undisputed that it was acted upon and was the 
instrument of partition between the parties. 
The arbitrators were undoubtedly given autho. 
rity to make a partition on the reference: of 
the dispute between the members of the family 
relating to partition of their immovable pro- 
perties being made to them. It is not unusual 
to impose a restriction by way of easement 
on the enjoyment of property while making a 
partition of immovable properties among 
co-sharers. During the days when the dispute 
was referred to the arbitrators the right of pre- 
emption was a customary right widely practis- 
ed in this part of the country. The source 
and the nature of the right of pre-emption 
was examined in some details by the Supreme 
Court in Audh Behari Singh v. Gajadhar 
Jaipuria, AIR 1954 SC 417. The Supreme 
Court defined the right of pee onnen thus 
cat 422 para. 16):— -> 

“In our opinion it would not be Seca to 
say that the right of pre-emption -under 
Muhammedan law is a personal right on the 
part of the pre-emptor to get a re-transfer of 
the property from the vendee who has already 
become owner of the same. We prefer to ac- 
cept the meaning of the word “Tajibo’ used in 
the Hedaya in the sense.in which Mr. Justice 
Mahmood construes it to mean and it was 
really-a mistranslation of that word by Hamil- 
ton that accounted to a great extent for the 
view taken by the Calcutta High Court. It is 
true that the right becomes enforceable only 
when there is a sale but the right exists 
antecedently to the sale, the foundation of the 
tight being the avoidance of the inconveni- 
ences and disturbances which would arise 
from the introduction of a stranger into the 
land. We agree with Mr. Justice Mahmood 
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that the sale is a condition precedent nof to 
the existence of the right but to its enforce- 
ability. x g . 
“We do not however desire to express any 
opinion on the view taken by the learned 
Judge that the right of pre-emption partakes 
strongly of the character of an easement in 


law. Analogies’ are not always helpful and 


even if there is resemblance between the '-wo 
rights, the differences between them are no 
less material. The correct legal-position seems 
to be that the law of pre-emption imposes’ a 


limitation or disability upon ‘the ownership of- 
a property to the extent that it restricts the. 


owner's unfettered right of sale and compels 


him to sell the property to ‘his. cosharer or. 


neighbour as the case may be. The person who 
is a co-sharer in the land. or owns lands 
in the vicinity. consequently gets an ‘advantage 
or benefit corresponding to the burden with 
which the. owner of the property is saddled, 


even though it did not amount to an actual 


interest in the property. sold. The crux of the 
Whole thing is that the benefit as well as the 
burden of ‘the right of pre-emption run with 


the land and can be enforced’ by or ageinst 
the owner of the land for the time being al- 


though the right of the pre-emptor does not 
amount to an interest in the land itself.” 


6 The true content of the right of pre- 
emption has been defined thus in Bishan S-ngh 
v. Khazan Singh (AIR 1958 SC 838 page 341, 
Para 11) :— l TE 

“(1) The right of pre-emption is not a right 
to the, thing sold but a right to the offer >f a 


thing about to be sold. This right is celled 


the primary or inherent right. (2) The pre- 
emptor has a. secondary right or a remedial 
right to follow the thing sold. (3) It is a right of 
substitution but not of re-purchase i.e. the 
pre-emptor takes the entire bargain and steps 
into the shoes of the original vendee. ` (4) It 
ts a right to acquire the’ whole of the property 
sold’ and a ‘share of ‘the property ‘sold. 
(5) ‘Preference ‘being the essense of the tight 
the ‘plaintiff must have a superior right to that 
of the vendee 'or the person substituted ir’ his 
placé. -(6) The right being a very weak ~ight 


it can be defeated by all legitimate metkods, 


such as the vendee allowing the claimed of a 


superior or equal right-being substituted in his’ 


place.” 


| 7. While dealing with the question whe- 


ther the law of a pre-emption imposes an un- 
reasonable restriction on a citizen’s rigtt to 
acquire, hold or dispose of the property, gua- 
tanteed under Art. 19 (1) (f) of the Constitu- 


tion the Supreme Court in Bhau Ram v. Baij - 
Nath Singh (AIR 1962 SC -1476) held that 


while the law conferring the right of pre- 
emption on account of vicinage imposes an 
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unreasonable restriction on the said funda- 
mental right and was consequently void, the 
same could not be said of the law conferring 
a right of: pre-emption among casharers. : It- 
observed (at p. 1483) :— 


“Tf an outsider, is introduced as a co-sharer 
in a property it will make common manage- 
ment extremely difficult and destrcy the bene- 
fits of ownership in common. The result of 
the ‘law’ of pre-emption in favour of a co- 
sharer is that if sales take place the property 
may eventually come into the hands of one- 
co-sharer as full,owner and that would’ natu- 
rally be a great advantage. The advantage is 
all the greater in the case of < residential 
house and S. 16 is concerned with urban pro- 
perty for the introducing of an outsider in a 
residential house would lead to all kinds of 
complications. The advantages arising from 
such a law of pre-emption are clear and in 
our opinion outweigh the disadvantage which 
the vendor may suffer on account of his inabi- 
lity to sell ‘the property’ to whomsoever he 
pleases. The vendee also cannot be said to 
suffer much by such a law ‘because he is mere- 
ly deprived of the right of owing an undivid-’ 
ed share of the property. On the whole it seems 
to us that a right of pre-emption based on 
co-sharership is a reasonable restriction on 
the riglit to acquire, hold and dispose of pro- 
perty and is in- thé interest of the general 
public.” T 
It would thus appear that the right ‘of: pre-| 
émption was an incident of the ownership of 
joint property by. all co-sharers in this part 
of the country. While dividing the property 
among co-sharers on -á partition among them, 
the aforesaid condition incorporated in the 
award did not introduce anything new or 
something which was not in the contempla- 
tion of the parties when they made a refer- 
ence of their dispute to the arbitrators, I am 
accordingly unable to hold that the condition 
was beyond the scope of the authority of the 
arbitrators. to impose. In my view, the incor- 
poration of the said condition in the award 
was within the scope’ of their ‘authority. 


8. The other grounds on which: the afore- 
said condition was -held to be. unenforceable 
by. the trial court have already been negatived 
by the lower appellate court, and I.need not 
go into the same. 


9. The learned counsel for the defendant- 
respondent urged that the condition in the 
award had not been acted upon in the past, in- 
asmuch as some other properties had been 
sold to strangers without objection, and that 
at any rate the condition cannot be specifical- 
ly enforced, the only remedy being damages 
for breach thereof. The learned counsel alse 
wanted to raise the plea that rival pre-emptors 
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were not made parties and the suit must fail 
on account of non-jdinder of necessary par- 
ties. As this last plea was not raised at the 
trial nor was any issue raised, the defendants 
could not be permitted to defeat the suit on 
this ground according to O. 1, R. 13, C. P. C. 
and I did not therefore, permit the learned 
counsel to raise this plea at this stage. 


Mohan Agarwal v. 


10. With regard to the first point raised 
by the learned counsel for the defendant res- 
pondents it is essential for the continued exis- 
tence of the right of pre-emption in case it 
was conferred by the aforesaid condition on 
the co-sharers, to have exercised it in the case 
of any transfer in the past for there is no 
obligation on a co-sharer to pre-empt any and 
every sale, 


With regard to the second point. suffice it 
to say that the right of pre-emption is not in 
the nature of a right of a specific performance 
of a contract to sell property and the principle 
behind S. 21 of the Specific Relief Act cannot 
be applied to a suit for pre-emption. The 
decision of the Madras High Court in 
V. Alagarsami Naidu v. Kathia Goundan 
(AIR 1931 Mad 799) cited by the learned 
counsel in this context is distinguishable and 
has no applicability to the facts of the pre- 
Sent case. l 


11. The result is that the appeal must suc- 
ceed and is allowed with costs. The plaintiff’s 
suit for pre-emption in respect of the house 
described at the foot of the plaint by sale 
deed dated 29th April, 1963, registered on 
30th April, 1963 for Rs. 1,200/- by defendant 
No. 2 now represented by defendant respond- 
ents Nos. 2 to 5 in favour of defendant res- 
pondent No. 1 is decreed with costs through- 
out on condition that the plaintiff appellant 
shall deposit the sum of Rs. 1,200/- in the trial 
Court within three months from today and 
on such deposit being made the defendant res- 
pondent No. 1 shall deliver possession of the 
house to the plaintiff appellant whose title 
thereto shall be deemed to have accrued from 
the date, of such payment but, if the said 
amount is not so deposited within the time 
limited hereby the suit shall stand dismissed 
with costs throughout. 


Appeal allowed 


Union of India (FB) 


A, I, R. 
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HARI SWARUP, T. S. MISRA AND 
PREM PRAKASH, JJ. 

Mohan Agarwal, Petitioner v. Union oł 
India and others, Opposite Parties, 

Writ Peto. No. 112 of 1970, D/- 
1978. 

(A) Interpretation of Statutes — Repeal — 
General rule — Applicability to Constitution 
Act 

The general rule of repeal: that when a par- 
ent Act is repealed all laws mace thereunder 
stand repealed, does not apply to laws made 
under a Constitution Act. Such a law has to 
be expressly repealed if it has to be effaced. 
In the case of subordinate legislation the ema- 
nating law dies unless saved, but a law made 
under a Constitution Act survives till expressly 
repealed. The effect of a repeal is to dry up 
the source of power. Repeal cf an enact- 
ment only means that the power to create new 
law thereunder is abolished and no further law 
in exercise of that power can be made, If 
something has emerged in exercise of the 
power the source of which has been dried, it 
can continue to remain as an independent 
unit or may die with the parent Act depend- 
ing on the nature of the source of power. It 
the source of power is a Constitution Act the 
law survives as an independent unit; and it 
the source of power is a legislative power 
other than that contained in the Constitution 
Act the law ends with the drying out of its 
power source subject to such savings as the 
law may provide. AIR 1960 SC 1, Rel. on. 

(Paras 6, 7) 

(B) Government of India Act (3 and 4 Will 
4. C.85) (1833) — Bengal Army Regulation 
Governor General Order No. 179, D/- 12-9- 
1836 — The Order not repealed by Repeal- 
ing Act 57 of 1960 — Continues to be law in 
force in India — (British Statutes (Application 
to India) Repeal Act (57 of 1960) S. 2; Gov- 
ernment of India Act (5 and 6 Geo. 5, C.61). 
(1915), S. 130) 

The Bengal Army Regulations, Governor 
General Order No. 179 dated September 12, 
1836 continues to be the law in force in India 
even after the enforcement of the British 
Statutes (Application, to India) Repeal Act 
(57 of 1960). (Para 11) 

The Government of India Act, 1883 was 
in the nature of a constitutional enactment as 
it was made for the purpose of the governance 
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of the territory of India. Section 48 of the 
Government of India Act, 1833 gave inde- 
pendent legislative powers to the Goversor 
General. It did not contemplate subordinate 
legisiative power. The law made in exercise 
of the powers under S, 48 of the Government 
of India Act, 1833 viz. the Order, No. 179 of 
1836 was thus a statutory law made unde? a 
Constitution Act and could not therefore come 
‘to an end by mere repeal of the Governmsnt 
of India Act, 1833 particularly when that bw 
was specifically saved by the repealing Act, 
The Government of India Act, 1915 being it- 
self a Constitution Act saved the law made in 
exercise of the legislative powers given by zhe 


Constitution Act of 1833. That law will there- 


fore continue to remain in force even though 
the source of power may dry out by the pro- 
cess of repeal. It had secured an independsnt 
existence and that existence cannot be wiped 
off except by a specific law to that effect. It 
cannot get extinct simply by the repeal ot 
the source of its power. AIR 1978 Delhi 139, 


Rel. on. (Paras 8, 9, 10) 
Cases Referred: Chronological Pzras 
AIR 1973 Delhi 169 9 
AIR 1960 SC 1 : 1960 Cri LJ 126 7 


R. N. Trivedi, for Petitioner; Standing 
Counsel, Central Govt., for Opposite Partes. 


HARI SWARUP, J. :— The following ques- 


tion of law was referred by a Division Beach - 


for the opinion of the larger Bench. 


“Whether the Bengal Army Regulation Gov- 
ernor General Order No. 179 dated Septem- 
ber 12, 1886 continues to be law in force in 
India even after the enforcement of the 3ri- 
tish Statutes (Application to India) Repeal act, 
1960 (Act No. LVII of 1960)? - 


The question had arisen in the writ petitions 
filed to challenge the notices of resumption 
issued by the Union of. India exercising the 
right of resumption under the grants on the 
basis of which the petitioners, according to 
the respondents, were holding the lands. 


2. The action is being taken in exercis2 ot 
the power under the Governor General Onder 
No. 179 dated September 12, 1886, The 
Order does not indicate the source of power. 
The source of power can, however, be traced 
to the Government of India Act, 1888. Sec- 
tion 48 of this Act provided that the said 
Governor-General in Council shall have the 
power to make Laws and regulations for re- 
pealing. amending or altering any laws and 
regulations whatever now in force. The Pre- 
amble-of Order No. 179 of -September 12, 
1886 -provides that by rescinding ‘the various 
Orders’ in force, Regulations were-being pro- 
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mulgated thereunder. The proviso to S. 45 
of the 1838 Act reads as under:— 


“Provided -also that all laws and regulations 
made as aforesaid, so long as they shall re- 
main unrepealed, shall be the same force 
and effect within and throughout the said 
territories as any Act of Parliament would or 
ought to be within the same territories and 
shall be taken notice of by all courts of justice 
whatsoever within the same territories, in the 
same manner as any public Act of Parliament 
would and ought to be taken notice of; 
and it shall not be necessary to register Or 
publish in any court of justice any laws or re- 
gulations made by the said Governor-General 
in Council.” 

This Act continued till the Government ot 
India Act, 1915 repealed it. Section 180 of the 
Government of India Act, 1915 provides: 


3. The Acts specified in the Fourth Sche- 
dule to this Act are hereby repealed to the 
extent mentioned in the third column of that 
Schedule : . 

Provided that this repeal shall not affect— 


(a) the validity of any law, charter, letters 
patent, Order in Council warrant, proclama- 
tion, notification, rule, resolution, order, re- 
gulation, direction or contract made, or form 
prescribed, or table settled under any enact- 
merit hereby repealed and in force at the 
commencement of this Act, or 

(b) the validity of any appointment, or any 
grant or appropriation of money or property 
made under any enactment hereby repealed, 
or Re Mi: 

(c) the tenure of office, conditions of ser- 
vice, terms of remuneration or rigbt to pension 
of any officer appointed before the com- 
mencement of this Act. 
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In the Fourth Schedule occurs the following 
entry : 


“Session & Chapter Short Title Extent of Repeal 
3& 4 Will 4,c, 85. The Gov- The whole Act, 


ernmentof except section 
India Act, one hundred 
. 1888. and twelve, | 





The effect of this repeal was that the Govern- 
ment of India Act, 1888 was repealed in its 
entirety except Section 112 which ran as 
under :— 


- “The island of -Saint Helena, and all forts, 
factories, public edifices, and hereditaments 
whatsoever in the said island, and all stores 
and property thereon fit or used for the ser- 
vice of the government thereof, shall be. vest- 
ed in His Majesty, and the said island shall be 
governed by such orders as his Majesty in 
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council shall from time to time issue in that 
behalf. 

The next provision dealing with this Statute is 
zontained in the British Statutes (Application 
to India) Repeal Act 1960.” 


f. Section 2 of this Act provides: 

“The British Statutes specitied in the Sche- 
dule, in so fer as they extend to, and operate 
as part of the law of India or any part there- 
of, are hereby repealed.” The effect of the re- 
pealing Act could only be the repeal of the 
remnants of the Government of India Act, 
1833, viz., Section 112 thereof. 


5. The question referred to us has to be 
auswered in the light of these aforesaid en- 
actments. 

6G. The argument advanced on behalf of 
the petitioners is that once the Act of 1883 


was repealed, all laws made thereunder in- 


` cluding the Order No, 179 of 1836 stood re- 
pealed and lost their legal enforceability. 
There is a flaw in this argument as the general 
rule of repeal: that when a parent Act is re- 
pealed all Jews made thereunder stand re- 
pealed, does not apply to laws made under a 
Constitution Act. Such a law has to be ex- 
pressly repealed if it has to be effaced. In 
the case of subordinate legislation the em- 
anating law cies unless saved, but a law made 
under a Constitution Act survives till ex- 
oressly repea-ed. 


T. A Constitution Act stands on a higher 
footing than a law made by a legislative au- 
-hority created under a Constitution Act and 
-he law so created stands ona footing higher 
‘han that of the Jaw made under authority ot 
chat law. The distinction between a law made 
under a Constitution Act and an ordinary legis- 
lation was painted out by the Supreme Court 
in Rahman Shagoo v. State of J and K (AIR 
1960 SC 1) m the following terms (at p, 6): 

',. A law enactment under a Con- 
stitution Act does not lose its vitality and 
would continue even though there may be re- 
peal of parts of the Constitution Act under 
which it was enacted so long as the law is 
not inconsistent with the Constitution Act as 
it emerges alter the amendment and repeal 
of certain provisions thereof. It derives its 
binding force from the fact that it was within 
the competence of the legislature when it was 
passed and being permanent would continue 
till amended or repealed under the amended 
Constitution Act.” 

The effect of a repeal is to dry up the source 
.of power. Repeal of an enactment only means 
‘that the power to create new law thereunder 
is abolished and no further law in exercise 
{of that powez can be made. If something has 
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emerged in exercise of the power the source 
of which has been dried, it can continue tol 
remain as an independent unit or may die 
with the parent Act depending on the nature 
of the source of power. If the source ot 
power is a Constitution Act the law survives 
as an independent unit: and if the source ot 
power is a legislative power other than that 
contained in the Constitution Act the law 
ends. with the drying out of its power source 
subject to such savings as the law may provide.’ 

8. The answer to the question referred to 
us will therefore depend on our answer to the 
relative, ancillary or preliminary questions, be- 
cause .all laws do not die with the repeal of 
the parerit Act!’ Such questions will be: 

(a) Whether the Order No. 179 had been 
made under a Constitution Act or under an 
ordinary legislative enactment? 

(b) Whether the law in question was a sub- 
ordinate or delegated legislation, or was in- 
dependent and primary law? 

(c) Whether the law in question (the Bengal 
Army‘ Regulation Governor General Order 
No. 179 Dated Sept. 12, 1836) was expressly 
saved by the Government’ of India Act, 1915 
ancl was never thereafter specitically repealed? 
The Government of India Act, 1888 was in 
the nature of a constitutional enactment as 
it was made for the purpose of the govern- 
ance of the territory of India. This is ap- 
parent not only from the various provisions 
of the Act which create legislation making in- 
strumentalities, but also from its heading 
which reads as under: 


“An Act for effecting an arrangement with 
the East India Company, and for the better 
Government of His Majesty’s Indian Territo- 
ries, till the Thirtieth Day of April One thou- 
sand eight hundred and fifty four.” 


9. Section 43 of the Government of India, 
Act, 1833 gave independent legislative powers 
to the Governor General. It did not contem- 
plate subordinate legislative power. It expressly 
stated: 

That the said Governor-General in Council 
shall..have power to make Regulations for 
repealing, amending, or altering any Laws 
and Regulations whatever now in force.” 

In the case of Raj Singh v. Union of India 
(AIR 1978 Delhi 169) the same provisions 
were considered and it was held that the lan- 
guage of the 1833 Act and of the 1915 Act 
indicated “that the orders which were res- 
cinded and also the regulations which were 
promulgated were both of a statutory nature.” 

10. The law made in exercise of the 
powers under:Section 43 of the Government 
of India Act, 1838, viz, the Order No. 179 
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of 1836 was thus a statutory law made :urder 
a Constitution Act and could not theretore 
come to an end by mere repeal of the Gov- 
ernment of India Act, 1833 particularly when 
that law was specilically saved: by the repeal- 
ing Act. The Government of India Act, P915 
being itself a Constitution Act saved the law 
made in exercise of the legislative powers 
given by the Constitution Act of 1883. That 
law will therefore continue to remain in force 
even though the source of power may dry out 
by the process of repeal. It had secured an 
independent existence and that existence ran- 
not be wiped off except by a specific law to 
that effect. It cannot get extinct simply br the 
repeal of the source of its power. 


11. The law made under the 1833 Act was 
continued in force by Section 65 of the Gov- 
ernment of India Act, 1858 which continued 
“all Acts and provisions now (then) in tcrce” 
Section 180 of the Government of India Act, 
1915 expressly saved the Order No. 173 ot 
1836 and it continued to remain law. Sec. 321 
of the Government of India Act, 1935, 
repealed the earlier Government of India Act, 
1915, but Section 292 thereof saved the 
existing law by providing: 


“Notwithstanding the repeal by this Ast ot 

the Government of India Act, but subject to 
the other provisions of this Act, all the law 
in force in British India immediately b2fore 
the commencement of Part III of this Act shall 
continue in force in British India until alzered 
Or repealed or amended by.a competent Legis- 
lature or other competent authority.” 
The Regulations contained in Order No. 179 
of 1886, therefore, continued to remaic law 
even thereafter. Section 18 of the ITedian 
Independence Act, 1947 again continued the 
law contained in this Order No. 179 of 1836. 
Section 18 runs as under; 


UE) bee ees: eae aa een ase, Heads’ 

(3) Save as otherwise expressly pro sided 
in this Act the law of British India and cf the 
several parts thereof existing “immediately þe- 
fore the appointed day shall, so far as applic- 
able and with the necessary adaptations. con- 
tinue as the law of each of the new Domi- 
nions and the several parts thereof until other 
provision is made by laws of the legis ature 
of the Dominion in question or by any other 
Legislature or other authority having power 
in that behalf. 


Ee ee ee ee 2 ee ee Se ae | 


The Order No. 179 of 1836 vas thus an 
existing law on the date of the enforcemant of 
the Constitution of India. Article 872 ef the 
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Constitution saved all existing law by provid- 
ing: 


“(L) E E R the repeal by this 
Constitution of the enactments referred to in 
Article 395 but subject to the other provisions 
of this Constitution, all the law in force in the 
territory of India immediately before the com- 
mencement of this Constitution shall continue 
in force therein until altered or repealed or 
amended by a competent Legislature or other 
competent authority. 


. i ee ee | 


Explanation 1 defines the ‘law in force’ as: 


“The expression ‘law in force’ in this artt- 
cle shall include a law passed or made by a 
Legislature or other competent authority in 
the territory of India before the commence- 
ment of this Constitution and not previously 
repealed notwithstanding that it or parts of it 
may not be then in operation either at all or 
in particular areas.” 


The Order No. 179 of 1886 being the law 
in force would, therefore, continue to remain 
in force till ‘repealed. No law has yet been 
made to repeal that Order. The British Statu- 
tes (Application to India) Repeal Act, 1960 
had repealed only those British Statutes which 
were specified in the Schedule, In the Sche- 
dule the entry at serial no. 25 is: 


“Serial No. year Short title or subject 


25 1833 


The Government 
of India Act, 1888 
(3 and 4° Will. 4, 
C, 85)” 


The effect of the repeal was tne repeal of 
whatever had remained subsisting of the 
Government of India Act, 1833. It was only 
Section 112 of that Act which had continued 
to remain as part of the Statute. That alone 


‘can be deemed repealed by the British Sta- 


tutes (Application to India) Repeal Act, 1980. 
It did not repeal the Jaw which had been born 
out of the parent Act and had obtained an in- 
dependent existence as subsisting law. We are 
therefore of the opinion that the Bengal Army 
Regulations, Governor General Order No. 179 
dated September 12, 1886 continued to be the 
law in force in India even after the enforce- 
ment of the British Statutes (Application to 
India) Repeal Act, 1960 (Act No. LVII of 
1960). 


12. The question referred to us is vena 
in the affirmative. 
Reference answered in aftirinative, a 
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H. N. SETH AND S5, J. HYDER, JJ. 
State of U, P., Appellant v. Mumtaz 
Hussain, Respondent. 
First Appeal No. 
15-1-1979.* 


Constitution of India Art, 299 —- Con- 
tract for sale of timbey — Sale by auc- 


232 of 1963, D/- 


tion — No proof of acceptance of offer 
as required under Art, 299 — Suit for 
compensation for wrongful detention of 


‘part of timber not maintainable — Sec- 
tion 70 Contract Act does not apply — 
‘Contract Act (9 of 1872) Sections 70 and 
2 (e) — Sale of Goods Act (3 of 1930), 
Section 4, 


Provisions of Art. 299 of the Constitu- 
tion are mandatory and any contraven- 
tion of the provision would make the 
contract unenforceable in law, Require- 
ment of Art. 299 of the Constitution is 
fulfilled (1) when the contract is execut- 
ed by a person authorised to execute the 
‘same on behalf of the Government, and 
(2) it is expressed to have been made by 
or on behalf of the Governor of State. 
However, execution of contract does 
not necessarily imply execution ofa 
formal document. The contract can be 
inferred even in cases where the offer 
is made in writing by a person autho- 
rised to make that offer on behalf of 
the Government and he expresses the 
same as being made by or on behalf of 
the Government or the Governor. Simi- 
larly where the offer made by another 
person is accepted by the Government, 
the acceptance has to be made-in writ- 
ing by the person authorised by the 
Governor or the Government and he 
had to express the same as being made 


in the name of the. Governor or the 
Government. AIR 1972 SC 915 and AIR 
1963 SC 1685, Rel. on. (Para 23) 


Under Seztion 4 of the Sale of Goods 
Act, before a sale can come into exist- 
ence there has to be a contract whereby 
the seller transfers or agrees to transfer 
the property in the goods to the buyer 
for a price, Such a contract may either 
be absolute or conditional, Where under 
‘a contract cf sale, property in the goods 
is passed immediately, the contract is 
called a sale, But if the contract contem- 
plates that the property in the goods 


*(Against judgment and decree of D. L. 
-Agarwala, Addl. Civil J., Nainital, D/- 
30-4-1963) 
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would pass on a future date or on hap- 
pening of some contingency, it would 
become a sale when that future contin- 
gency happens or the condition is fulfill- 
ed and till then the contract of sale is 
designated as an agreement tó sell. 
Accordingly existence of a contract of 
sale is sine qua non for the coming into 
existence of a sale. No doubt in the 
instant case when the Officer put up 
the Shisham trees for auction and invit- 
ed bids, he invited offers for purchasing 
the trees and the offer was accepted and 
an agreement as contemplated by Sec- 
tion 2(e) of the Contract Act came into 
existence. However, according to Sec- 
tion 2(h) of the Contract Act, only such 
agreements which are enforceable in law 
are called ‘contracts’. Agreements which 
are not enforceable in law are, as laid 
down in Section 2(g) of the Contract 
Act, said to be void, Accordingly, before 
a contract of sale can come into exist- 
ence, it must be shown that there was 
an agreement between the State Govern- 
ment and plaintiff which was enforce- 
able in law, In view of the provisions 
of Art, 299 of the Constitution. such an 
agreement cannot be enforced unless the 
provisions thereof have been complied 
with, As the agreement in the instant 
case had not been made in accordance 
299 of the 
Constitution, the same could not be en- 
forced and was void against the ‘State. 
Such an agreement therefore cannot 
amount to a contract of sale and as such 
no question of the transaction passing 
on into the domain of actual sale, can 
Since no transaction 
amounting to sale took place, the title 
in the Shisham trees throughout re- 
mained with the State Government and 
for this reason the plaintiff cannot main- 
tain an action for tort against the State 
Government on the ground that its offi- 
cials had misappropriated some property 
belonging zo him. (Para 26) 


Further in the instant case the claim 
made by the plaintiff is for compensa- 
tion for wrongful detention of timber 
which the plaintiff claims had been pur- 
chased by him, It cannot be said that 
the plaintiff either did something for the 
State or that he delivered the timber to 
the State not intending to do so gratuit- 
ously, The timber was according to the 
plaintiff wrongfully seized and misappro- 
priated by the officials of the State. 
It may be that if the plaintiff had suc- 
ceeded in making out a case that the 
timber of the Shisham trees belonging 
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to him had been seized by the defen- 
dant he may have been able to reccver 
compensation for wrongful detencion 
-thereof by the employees of the Szate 
but then he cannot maintain a chim 
under Section 70 of the Contract Act. 


(Para 30) 
Anno: AIR Comm. Consti. of India 
(2nd Edn.), Art. 299 N. 8, 10; AIR 


Manual (8rd Edn.), Contract Act 5, 1(e). 
N. 1; S. 70 N. 1; AIR Manual (8rd Edn.), 
Sale of Goods Act S. 4 N. 1. 


Cases Referred: Chronological Paras 
AIR 1972 SC 915 23 
AIR 1963 SC 1685 23 
AIR 1962 SC 113 21 
“AIR 1954 SC 236 22 


Standing Counsel, for Petitioner, 


H. N. SETH, J.:— The first appea. by 
defendant State of U, P, is directed 
against the judgment of the Additional 
Civil Judge, Nainital dated 30-4-1963 
decreeing the suit filed by Sri Mumtaz 
Hussain Contractor for a sum of 
Rs. 31,338/-. 


2. The plaintiff Mumtaz Hussain fled 
the suit giving rise to the present appeal 
in the court of the Civil Judge, Nainital 
alleging that he had purchased the entire 
Shisham trees in the area between rivers 
Dhimri and Baur which are sold-to him 
under an auction sale conducted by the 
Agricultural Officer, Co-operative Farm, 
Rudrapur under the Colonization Sckeme 
on 25-5-1952 for a sum of Rs. 7,500/-. 
In due course he deposited the entire 
sale consideration and started cu-ting 
and felling the Shisham trees and was 
expecting to complete the work before 
30-11-1952, Officials of the Forest De- 
partment, however, illegally and with- 
out authority started interfering with 
the plaintiff's work and finally stomped 
him from exporting timber and illegally 
seized all the timber cut by him, He, 
thereupon made representation to the 
Colonization Department, But to no 
effect, Even-his prayer for extensior. of 
time to complete the work was urrea- 
sonably refused by the Colonization 
Department. According to the pla_ntiff 
he had collected .10,000 cubic feet of 
Shisham wood and thirty chattas of fuel 
wood which had been illegally detained 
by the Forest and Colonization Devart- 
ment of the State. As a consequence 
thereof, the plaintiff suffered a loss of 
Rs. 40,000/-. He, therefore, served € no- 
tice under Section 80 of the Code of 
Civil Procedure which did not yield any 
result. He had no option but to file the 
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present suit claiming 
Rs, 40,000/-. 7 gog 

3. The defendant contested the suit 
and claimed. that only 31 Shisham trees 
near village Sardarnagar, 10 Shisham 
trees near village Sakania, 5 Shisham 
trees near village Ahmednagar and 125 
Shisham trees in the area from Baur 
Bridge up to Behra-Wazir (Total 171 
trees) had been sold to the plaintiff on 
25th of May, 1952, The plaintiff did not 
have any right to fell and carry away 
all the Shisham trees which were many 
more in number in the aforesaid area 
and he was also to observe the Rules 
and Regulations regarding the export of 
forest wood, The plaintiff started cutting 
and felling Shisham trees indiscriminate- 
ly and stealthily in the area not cover- 
ed by his contract. He was required by 
the Forest Department to stop doing so. 
The stacks of wood belonging to the 
plaintiff was taken possession of either by 
the Forest Department or by the Coloni- 
zation Department and that the material 
which was earlier seized for want of 
proper Rawannas and property mark was 
subsequently released to the plaintiff, 
who had removed the same. In case 
any part of timber had been left behind, 
it was the responsibility of the plaintiff 
himself and the defendant is not liable 
on that account. The defendant further 
claimed that the suis was barred by time 
and the notice under Section 80 of the 
Civil P. C. was improper and illegal. 
They further claimed that as the parties 
did not.enter into a contract in the 
manner provided in Art, 299 of the 
Constitution no valid contract with regard 
to sale of 171 Shisham trees came into 
existence. Accordingly the plaintiff is not, 
entitled to claim any damages in respect 
thereof, . 

4, After going through the evidence 
produced in the case, the trial court came 
to the conclusion that there were only. 
171 Shisham trees standing in the area’ 
situate between river Dhimri and Baur 
and that all those Shisham trees had been, 
sold to the plaintiff on 25-5-52. It held 
that the Forest and the Colonization De- 
partments obstructed the plaintiff in 
working out his cortract and the Coloni- 
zation Department was not justified in 
refusing to extend the period as prayed 
for by the plaintiff. Refusal by the Colo- 
nization Department to extend the- period 
appeared to be mala fide. It also found 


_.that the plaintiff had felled all the 171 


trees of Shisham which yielded timber 
measuring 11,283 cubic feet and 30 stacks 


” 
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of fuel wood. From out of this wood 
the plaintiff succeeded in exporting only 
1837 cubic feet of timber. 9446 cubic feet 
.of timber and 30 stacks of fuel wood re- 
mained at the spot which the plaintiff 
-was not allowed to remove. The trial 
court repelled the claim that the contract 
in question was, hit by Art. 299 of the 
Constitution and held that in any case the 
plaintiff was, in view of the provisions of 
©. 70 of the Indian Contract Act, entitled 
to recover compensation from the defen- 
dant. In the result, it held that plaintiff 
was entitled to receive compensation for 
the timber at the average rate of Rs. 3/- 
per cubic feet and that for the firewood 
at the rate of Rs. 100/- per stack of fuel 
wood (total Rs, 31,338/-). 


5. Being aggrieved the State of U.P. 
has come up in appeal before this court. 


' 6. On 12-5-1952, Sri J. P. Naithani 
Agricultural Officer, Co-operative Farm, 
Rudrapur issued an auction notice inform- 
ing all interding buyers that 171 Shisham 
trees standing near villages Sardarnagar, 
Sakhania, Ahmadnagar, Baur Bridge up to 
Bhora Vajer (Ex. 15) were to be sold py 
public auction on 25-5-1952 at 10 A.M. in 
pursuance of the aforesaid auction notice 
an auction took place at Rudrapur on 
25-5-1952 in which the plaintiff made the 
highest bid of Rs. 7,500/-. 


7. ‘Learned Standing Counsel contended 
that as evidenced by the auction notice 
itself only 171 trees standing’ near the 
four villages mentioned above had been 
sold to the plaintiff. The plaintiff wrong- 
iy claimed that he had purchased all the 
trees standing in between rivers Dhimri 
and Baur which were many more in 
number and had actually felled and cut 
trees which he was not authorised to do. 
The defendant and their Departmental 
Officers were perfectly justified in prevent“ 
ing the plaintiff from felling and export- 
ing the timber of the trees which had not 
been sold to him. Accordingly no ques- 
tion of awarding any damages to. ihe 
plaintiff arose in this case. 


8. The case of the plaintiff on the other 
hand is that total number of trees stand- 
‘ing in the area between rivers Dhimri and 
Baur was 171 and that all those trees had 
been sold. to him. He did not cut or fell 
tree that was not sola to him. In these 
circumstances the Departmental Officials 
were not justified in preventing him from 
felling the trees and exporting their tim- 
ber. They had wrongfully appropriated 
the timber ofthe trees felled by the plain- 
tiff and the defendants were lable to 
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compensate him for the loss caused to 
him. 
9. According to the statement of Sri 


Rameshwar Dayal (P.W. 8), the State 


Government had in the year 1947 formed 


baad 


a committee known as Tarai and Bhawar 
Development Committee. This committee 
made certain recommendations for coloni- 
zation and development of the area lying 
between . rivers Baur and Dhimri. Sri 
Jagdish Narain (D.W. 10) deposed that the 
State Government on the basis of the re- 
commendations made by the aforesaid 
committee, enforced a colonization scheme 
in the area in question and transferred 
the reserved forest in that area to the 
Colonization Department. Sri J, P. Nai~ 
thani (D.W. 6) Agricultural Officer was 
also incharge of the Colonization Scheme. 
On 18-4-1952, he directed the Assistant 
Agricultural Inspectors Sri Singhasan 
Rai and Sri Satyapal Singh (D.W. 1) to 
count all the Shisham and Babool trees 

in the entire “Trans Dhimri” area (an 
area of 13 sq. miles lying between Dhimr1 
and Baur) and to submit a detailed report 
Within ten days in a pro forma which 
amongst other things required them to 
State the number of trees, their location 
and girth as well (Ex. A-2). In pursuance 
of this order Sri Satyapal Singh (D.W. 1) 
who was et that time Assistant Agricul- 
tural Inspector Colonization Scheme Ru- 


drapur went to the spot.and after count- 


four 


ing all the Shisham trees prepared a de- 
tailed report on 28-4-1952 (Ex. A-3) which 
showed that there were 171 Shisham trees 
in the Trans Dhimri area. He fixed the 
location of these trees as being near the 
villages Sardarnagar, Sakania, 
Ahmadnagar and Baur-Bridge to Behra- 
Wazir. It was on the basis of aforesaid 
list prepared by Satyapal Singh that Sri 
J. P, Naithani drew up the auction notice 
on 15-5-1952 (Ex, 15). Appellants’ own 
witness Sri Satyapal Singh who has ap- 
peared as (D.W. 1) in the case clearly 
stated that he had been asked to prepare 
a list of Shisham trees in the trans 
Dhimri area which meant the area be- 


tween rivers Dhimri and Baur and that he 


actually counted those trees which were 
171 in number and that besides those 171 
trees, there were no other Shisham trees 
in the aréa.. 


10. Sri Shanker Singh (D.W. 5} the 
Assistant Colonization Officer, however, 
stated that there were several Shislram 
trees standing in the Ilaqa which lay be- 
tween Dhimri and Baur rivers and that all 
the Shisham trees in that Ilaga had not 
been sold to the plaintiff. Sri J. P, Nai- 
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thani (D.W, 6) mentioned that in the ən- 
tire area there were many more Shiskam 
trees but then he was not in a positior to 
state the exact number of Shisham trees 
standing in the area. It will thus be szen 
that with regard to the number of Shi- 
sham trees standing in the area, there is 
a difference between defendants cwn 
witnesses. Whereas according to Sri Sat- 
yapal Singh there were only 171 Shisl am 
trees, Sarvasri Shankar Singh and J. P. 
Naithani deposed that there were many 
more trees. It is significant to note that 
Sri Satyapal Singh had been asked to pre- 
pare a list of all Shisham trees stancing 
in Trans Dhimri area and that he prepared 
alist accordingly (Ex. A 2). At that stage 
there was absolutely no occasion for Sri 
Satyapal Singh to give a wrong number 
of Shisham trees standing in the area, The 
statements made by Sarvasri Shanker 
Singh and J. P. Naithani that there were 
many more Shisham trees in the area is 


not borne out by anything on the record. © 


In these circumstances we are inclinec to 
accept the statement of Sri Satyapal Siagh 
(D.W. 1) that there were only 171 Shi- 
sham trees standing in the Trans Dhinvi 
area and that all these trees had been zold 
to the plaintiff. 


11, Learned Standing Counsel appear- 
ing for the defendant urged that urder 
the orignal auction notice, only trees 
standing near four villages, namely Sar- 
darnagar, Sakania, Anmadnagar and Behra 
Wazir had been sold. However, the In- 
spection Note prepared by the Additional 
Civil Judge on 31-7-1961 shows that the 
plaintiff had at the time of inspection 
admitted that he had felled trees in 
village Masit, Chaurasia, Vijaipur, Dhan- 
pur Block and Haripuy block, The ori- 
ginal auction notice dated 12-2-1952 
showed that trees standing in the places 
mentioned aforesaid had not been sold. 
It follows that in Trans Dhimri grea, 
there were many more trees than 171 
Shisham trees and that the plaintiff had 
felled trees which were not covered by 
the auction notice dated 12-5-1952. We 
are unable to a accept this submission. 
The auction notice dated 12-5-1952 did not 
mention that trees standing in villages 
Sardarnagar, Sakania, Ahmadnagar and 
Baur Bridge to Behra Wazir were b2ing 
sold, Instead, it mentioned that trees 


standing near those villages were being 


sold. It is not disputed that villages 
Masit, Chaurasia, Dhanpur, Vijaypur and 
Haripur are located near villages Sardar- 
nagar, Sakania, Ahmadnagar and Baur 
Bridge to Behra Wazir. Accordirgly, 
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merely because the plaintiff admitted that 
some of the trees in villages Masit, Chau- 
rasiya etc, were felled by him, it does 
not mean that he admitted cutting trees 
which were not sold to him. As stated 
earlier, Satyapal Singh (D.W, 1) had been 
asked by Sri Naithani to prepare a list of 
Shisham trees standing in Trans Dhimri 
area. All the aforementioned villages 
Sri 
Satyapal Singh, instead of giving location 
of trees standing within the boundary 
of each individual village described the 
same by saying that they stood near the 
four villages mentioned in his report. 

12. In these circumstances, we are in- 
clined to agree with the conclusion arriv- 
ed at by the learned Civil Judge that 
there were only 171 Shisham trees stand- 
ing in Trans Dhimri area all of which 
had been sold to the plaintiff. 


13. In this connection, it is significant 
to note that the case of the plaintiff is 
that he felled only 171 Shisham trees. 
Admittedly, some wood” belonging to the 
plaintiff had been seized by the Forest 
Department on the ground that the plain- 
tiff was not authorised to cut them, Ac- 
cording to the defendants themselves they 
had, at a later stage decided not to pur- 
sue the matter any further anc to release 
the seized timber ete, in favour of the 
plaintiff. This also shows that the defen- 
dant admitted that the plaintiff had not 
indulged in unauthorised felling of trees 
and that the seizure of the trees was not. 
justified, 


14. According to the plaintiff, at one 
stage the authorities of the forest depart- 
ment had seized timber of 43 trees felled 
by him on the ground that the plaintiff 
had indulged in unauthorized felling of 
trees. At a later stage when it was found 
that felling of the trees was not unautho- 
rised, the Forest Department directed the 
timber of those trees to be released to 
him. However, the Forest Department 
did not release the entire timber to the 
plaintiff. The case of the defendant on 
the other kand is that after the timber 
of these 43 trees was seized and it was 
decided not to prosecute the plaintiff in 
respect thereof. the timber was returned 
to the plaintiff after obtaining receipt from 
his Munshi. In this regard the plain- 
tiff admitted that he was re- 
turned only 8 logs under receipt 
(Ex. 57) on 2-1-53. The defendant plead- 
ed that remaining timber of these 43 trees 
was returned to the Munshi of the plain- 
tiff Girdhari Dutt under (Ex. A-8) and to 
Sheo Dutt under (Ex, A-12). The plaintiff 
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and his witness maintained that Girdhari 
Dutt and Skiv Dutt were. not his Munshis. 
There is no evidence in rebuttal on this 
point. Acccrdingly, though it may be 
taken that from out of the 43 trees seized 
by the Forest Department. the timber 
covered by (Ex. A-8) was returned to the 
plaintiff, but then that covered by (Ex. 57) 
and (Ex, A-12) was not returned to him. 


15. Again so far as timber of the re-- 


maining trees is concerned, the case of the 
plaintiff is that the same after being cut, 
was stacked along with stacks of fuel wood 
from these trees, at one place. The de- 
fendant did not permit the plaintiff to re- 
move that timber, and afte; the time 
during which he was authorised to re- 
move the timber under the auction sale 
held on 25-5-1972, expired the: defendant 
‘sold all the timber to one Charan Singh. 
Accordingly, the plaintiff was deprived of, 
the use of the timber from the trees which 
had been validly cut and felled by him. 
The defendants denied that any timber 
belonging ta the*® plaintiff had been sold 
by them to Sri Charan Singh. 


16. (Ex. A-7) is the auction notice, ac- 
cording to which the logs which consisted 
of logs of Haldu, Babul, Jamun, Shisham, 
Aam, Tun Jhigna and Khair felled ‘by 
mechanical device in the Colonization area 
were to be sold. Sri Charan Singh Con- 
tractor gave the highest bid for a sum of 
Rs, 25,350/-. He purchased the timber 
and wood covered: by the auction notice 
and had removed the same. 


17. The case of the defendants is that 
what was sought’ to be- sold under 
(Ex. A-7) was the logs which had been 
felled by mechanical device ie. by trac- 
tors and buldozers. Since the trees 
claimed to have been felled by the plain- 
tiff had not been felled by mechanical 
device, the auction motice did not con- 
template their sale to Charan Singh. It 
is significant to note that there weie in 
the colonization area only 171 Shisham 
trees all of which were claimed to have 
been cut away by the plaintiff. In these 
circumstances no question of felling any 
Shisham tre2 in the area by mechanical 
device arose, Despite this the tender 
notice mentioned that there were logs of 
Shisham which had been felled by me- 
chanical devices at the spot. It means 
that the Department was treating though 
‘wrongly that the trees which had been cut 
by the plaintiff and were lying in the area 
were also the trees which had been: felled 
by mechanical devices and that they wan- 
ted to sell the same. Learned standing 
Counsel invited our attention to the order 
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of confirmation of auction sale as recorded 
by the Deputy Director of Colonization on 
(Ex. A-7) wherein it was stated that logs 
of Haldu, Babul, Jamun, Aam, Tun Jhigna 
and Khair trees lying between Bhakra 
and Baur rivers had been sold to Charan 
Singh for a sum of Rs. 25,350/+. The con- 
firmation note indicates that the Shisham 
trees had not been sold. He argued that 
even though (Ex, A-7) mentioned that Ba- 
bul logs and Shisham logs were also to be 
sold but in fact no’ Shisham logs were 
sold to Charan Singh. We find that Sri 
Shanker Singh (D.W. 5) admitted that 
Shisham trees had also been sold to Cha- 
ran Singh and stated that probably it was 
mistake that in the confirmation certifi- 
cate issued by the Deputy Director of 
Colonization, no reference to Shisham 
trees was made. In. these circumstances 
it appears that in the year 1953 the logs 
of Shisham trees had also been sold by 
the Department to Charan Singh. Since 
all the Shisham trees in the area had 
been purchased by the plaintiff those logs 
could only be from out of the timber of 
Shisham trees sold to the plaintiff and not 
from any other tree. It thus appears that 
the defendant did retain and dispose of 
substantial quantity of the timber of tha 
trees which the plaintiff claims to have 
purchased in the auction sale held’ on 
31-5-1954 and in case it ‘is held that those 
trees actually belonged to the plaintiff or 
that the plaintiff was entitled to the same 
under the contract, the ‘plaintiff would be 
entitled to recover compensation from the 
defendant in respect thereof. 


18, This brings us to the question as 
to whether there existed a contract bet- 
ween the plaintiff on the one hand and 
the. State of Uttar Pradesh on the other. 
whereunder the plaintiff had been enti- 
tled to remove 171 Shisham trees from 
the Trans Dhumri area and as to whether 
property in those trees had actually pass- 
ed to the plaintiff. 


19. Art. 299 of the Constitution runs 
thus :-—— 

“All contracts made in the exer- 
cise of the executive power of the Union 
or of a State shall be expressed to be 
made by the President, or by the Gover- 
nor of the State, as the case may be, and 
all such contracts and all assurances of 
property made in the exercise of that 
power shall be executed on behalf of the 
President or the Governor by such per- 
sons and in such manner as he may direct 
or authorise.” . 

29. In the instant case ‘apart from 
auction notice dated 12-5-1952 (Ex. 15) by 
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which tne Agricultural Officer incharge, 
Co-operative Farm, Rudrapur had notified 
that 171 trees mentioned therein were go- 
ing to be sold by auction on 15-5-1¢€52 
there is no other document on the reecrd 
which indicates as to how and in what 
circumstances the trees in question kad 
been sold to the plaintiff. Certainly, 
there is oral evidence on behalf of ‘fhe 
plaintiff which indicates as to what ac- 
cording to him the terms of the auction 
Sale were. The transaction entered imto 
between the parties had not been reduced 
to writing. In the circumstances Sri Jag- 
dish Swarup ` learned counsel appear-ng 
for the plaintiff-respondent expressed his 
inability to bring to our notice any docu- 
ment which it can be said. incorporates 
the terms of the agreement or contract of 
sale of the trees in question. He was not 
in a position to show that the contract 
between the parties had been entered into 
as a result of exchange of written corres- 
pondence which spelled out, the precise 
terms and conditions on which the offer 
for purchasing trees was made by -he 
plaintiff to the Government and the same 
was accepted by a power authorised on 
behalf of and in the name of Governor of 
Uttar Pradesh. 


21, In the case of Bhikraj Jaipuris v. 
Union of India (AIR 1962 SC 113) the pro- 
visions of Section 175(3) of the Govern- 
ment of India Act, 1935 which correspend 
to Art. 299 of the Constitution came up 
for consideration’ before the Supreme 
court. Shah, J speaking for the ccurt 
observed thus:— (at p. 119). 


“(18) It is clear that the Parliament in- 
tended in enacting the provisions contein- 
ed in S. 175(3) that the State should be 
saddled with liability for unauthorised 
contracts and with that object provided 
that the contracts must show on their 
face that they are made on behalf of the 
State i.e. by the Head of the State and 
executed on his behalf and in the man- 
ner prescribed by -the person authorised. 
The provision, it appears, is enacted. in 
the public interest, and invests public ser- 
vants with authority to bind the Sate 
by contractual obligations incurred for the 
purposes of the State, 


It is in the interest of the .public that 
the question whether a binding contzact 
has been made between the State and a 
private individual should.not be left apen 
to dispute and litigation; and that is why 
the legislature appears to have made a 
-provision that the contract must be in 
writing and must on its face show ~hat 
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_ form ambiguous, disputes 


of a petty nature and 
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it is executed for and on behalf of the 
kead of the State and in the manner 
prescribed.’ The whole aim and object of 
the legislature in conferring powers upon 
the head of the State would be defeated 
if in the case of a contract which is in 
are permitted 
to be raised whether the contract was in- 
tended to be made for and on behalf of 
the State or on behalf of the person mak- 
ing the contract. This consideration by 
itself would be sufficient to imply a pro- 
hibition against a contract being effec- 
tively made otherwise than in the man- 
ner prescribed. Tt is true that in some 


cases, hardship may result to a.person not 


conversant with the law who enters into 
a contract in a form other than the one 
prescribed by law. It also happens that 
the Government contracts are sometimes 
made in disregard of the forms prescribed, 
but that would not in our judgment be 
ground ‘for holding that departure from a 
provision which is mandatory and at the 
same time salutary may be permitted.” 


22. While taking the aforesaid view, 
Shah J., was fully conscious of the obser- 
vations made by Bose, J. in the case of 
Chaturbhuj Vithaldas Jasani v. Moresh- 
war Parasram (AIR 1954 SC 236) which 
were to the following effect :— (at p. 
243), | 

“that if in fact a contract is unautho- 
rised or in excess of authority it is right 
that Government should be safeguarded, 
On the other hand, an officer entering 
into a contract on behalf of Government 
can always safeguard himself by having 
recourse to the proper form. In between 
is a large class of contracts probably by 
far the greatest in number which though 
authorised are for one reason or other not 
in proper form. It is only right that an 
innocent contracting party should not 
suffer because of this and if there is no 
other defect or objection Government will 
always accept the responsibility. It would 
be disastrous to hold ‘that the hundreds 
of Government Officers who have daily 
to enter into a variety of contracts often 
sometimes in an 
emergency, cannot contract orally or 
through correspondence and that every 
petty contract must be effected by a pon- 
derous legal document couched in a parti- 
cular form, It may be that Government 
will not be bound by the contract in that 
case, but that is a very different thing 
from saving that the contracts as such are 
void and of no effect. It only means that 
the principal cannot be sued; but there 
would be nothing’ to prevent ratification 
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especially if that was for the benefit of 
Government.” 
and had explained their real import, 


23, In the case of Union of India v. 
A. L. Rallia Ram AIR 1963 SC 1685, it 
was observed thus: (at pp. 1689, 1690). 

“S, 175(3) does not in terms require that 
a formal document executed on behalf of 
the Dominion of India, and the other con- 
tracting party alone is effective. In the 
absence of any direction by the Governor 
General under S. 175(3) of the Govern- 
ment of India Act prescribing the manner 
a valid contract may result from corres- 
pondence if the requisite conditions are 
fulfilled. It is true that S, 175(3) uses the 
expression “executed” but that does not 
by itself contemplate execution of a for- 
mal contract by the contracting parties. 
A tender for purchase of goods in pursu- 
ance of an invitation issued by or on be- 
half of the Governor General of India and 
acceptance in writing which is expressed 
to be made in the name of Governor Ge- 
ne:al and is executed on his behalf by a 
person authorised in that behalf would 
conform to the requirements of S., 175(3).” 
According to this decision provisions of 
Art, 299 of the Constitution are mandatory 
and any contravention of the provision 
would make the contract unenforceable in 
law. Requirement of Art. 299 of the Con- 
stitution is fulfilled (1) when the contract 
is executed by a person authorised to exe- 
tute the same on behalf of the Govern- 
ment, and (2) it is expressed to have been 
made by or on behalf of the Governor of 
State. However, execution of contract 
ioes not necessarily imply execution of a 
formal document. The contract can be 
inferred even in cases where the offer is 
made in writing by a person authorised 
to make that offer on behalf of the 
Government and he expresses the same 
as being made by or on behalf of the 
Government or the Governor. Similarly 
where the offer made by another person 
is accepted by the Government, the accept- 
ance has to be made in writing by the 
person authorised by the Governor: or the 
Government and he had to express the 
same as being made in the name of the 
{Governor or the Government, 


In Union of India v. N., K. Private Ltd, 
(AIR 1972 SC 915). Reddy J., made the 
following observations :— (at p. 919). _ 

“The crucial question which arises for 
dete: mination is whether there was a con- 
cluded contract and if there was one, whe- 
ther the mandatory requi:ements of 
Art. 299 of the Constitution for entering 
into a-valid and binding -contract have 
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been satisfied. It is now settled by this 
Court that- though the words ‘expressed’ 
and ‘executed’ in Art, 299 (1) might sug- 
gest that it should be by a deed or by a 
formal written contract, a binding contract 
by tender and acceptance can also come 
into existence if the acceptance is by a 
person duly authorised in this behalt- by 
the President of India. A contract whe- 
ther by a formal deed or otherwise by 
persons not authorised by the President 
cannot be binding and is absolutely void.” 
While making the . aforementioned ob- 
servation Reddy. J., reiterated the position 
as explained by Shah. J., in the case of 
Union of India v. A. L, Rallia Ram (AIR 
1963 SC 1685). All that he intended to 
convey was that Art, 299(1) of.the Consti- 
tution does not require that there should 
be a single formal document evidencing 
the contract. The contract can also be. 
inferred if there was tender and accept- 
ance in. (sic) the case needs be by the 
Government in accordance with the pro- 
visions of Art. 299 of the Constitution. 
The learned Judge however, made it clear 
that a contract whether formal or other- 
wise entered into by a person not autho- 
rised by the President could never bind 
the President and would be absolutely 
void. These observations in our opinion 
do not imply that the contract if entered 
into by a person authorised by the Presi- 
dent or the Government would be effec- 
tive even if it does not purport to have 
been made in the name of the head of the 
State or the Government. Since in the 
present case, the contract relied upon by 
the plaintiff is not in writing and can also 
not be inferred from any correspondence 
in which compliance with the provisions 
of Art. 299 of the Constitution could have 
been made, it is not possible to enforce 
the same against the State and to pass 
any decree in favour of the plaintiff on 
its basis. 


24. Sri Jagdish Swarup learned coun- 
sel for the plaintiff then contended that 
the trees in respect of which the auction 
sale was held by Sri Naithani on 25-5-1952 
(who according to him was competent to 
sell the same on behalf of the State) were 
goods within the meanine of Sale of 
Goods Act. As soon as the bid made by 
the plaintiff was accepted by Sri Naithani 
and-.it was eventually confirmed by De- 


-puty Director Colonization the sale was 
‘complete and the transaction passed from 


the domain of contract to that of sale and 
the plaintiff became owner of the trees 


-sold.to him. As the officials of the State 
-Government 


.had wrongfully detained 
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these trees the State was liable to com- 
pensate him in an action for tort commi-t- 
ed by those officers, However before an 
action for tort alleged to have been com- 
mitted by the officials of the Stete 
Government can be maintained the plain- 
tiff has to show that the property in tne 
trees actually passed to him and that ne 
had ‘become. owner thereof. - a 
. 25. While considering the question 
whether title in the -trees had passed to 
the plaintiff’ it may be assurned that the 
standing trees which the plaintiff claims 
to have purchased in the auction sale ere 
_goods within the meaning ‘of Sale of Gocds 
Act 1930 and further that the title in the 
goods: would pass‘to the plaintiff.if the 
transaction in question fell within the 
domain -of ‘sale’. as contemplated by .that 
a 
S. 4 of the Sale of Goods a 1£30 

runs ae Se, 

' “"4--(1y) A contract of sale of goods is a 
contract whereby the seller transfers or 
agrees to transfer the property in gocds 
to the buyer for a price, There may be 
a -contract of sale between one part- 
owner and another. 3 


(2) A contract of sale may be absolnte 
or conditional. 


(3) Where under a‘ contract of sale ‘he 
property in the goods is transferred from 
the seller to the buyer a contract is cal_ed 
a sale’ but where the transfer of the pzo- 
perty in the goods is to take place az a 
future time or subject to some condi- 
tion thereafter.to be fulfilled the contract 
is called. an agreement to sell. 


(4). An agreement to sell becomes a sale 
when the time lapses or the conditions 
are fulfilled subject to-which the property 
in the goods is to be transferred.” 


A reading of the aforesaid section shews 


| visions of Art. -299 


that before a sale can come into ex-st- 
ence there has to be a contract whereby 
the seller transfers or agrees to transfer 
the property in the goods to the buyer 
for a price. Such a contract may eitner 
be absolute or conditional. Where under 
a contract of sale property’ in the goods 
is. passed -immediately, the contrac~ ‘is 
called a sale. But if the contract contem- 
plates that the property in the geods 
would pass on a future date or on happen- 
ing. of some contingency. It would be- 
come.a sale when that future contingency 
happens or the condition is fulfilled and 
till then the contract. of sale is.designeted 
as -an- agreement to sell.. Accordirgly 
existence of a contract of sale is sine qua 
non for the coming into existence cf a 
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sale.. No doubt when Sri Naithani put up 
tre Shisham trees for auction and invited 
kids he invited offers for purchasing the 
trees and the offer was accepted and an: 
apreement as contemplated by S. 2(e) 
cf the Indian Contract Act came into 
existence. However, according to S. 2(h) 
cf the Indian. Contract Act, only such 
egreements which are enforceable in law 
ere called ‘contracts’. Agreements which 
ere not enforceable in law are as laid 
cown in S. 2(g) of the Contract Act, said 
to be void. Accordingly, before a con- 
tract of. sale can come into existence it 
nust be shown that there was an agree- 
ment between the State Government and 
the plaintiff which was enforceable in law, 
In view of provisions of Art-%299 of the 
Constitution as interpreted by various 
Supreme Court cases mentioned above 
such an agreement cannot be enforced 
unless the provisions thereof have been 
complied with. As the agreement in the 
instant case had not been made in accord- 
ance with the provisions of Art. 299 of the 
Constitution, the same could not be en- 
iorced and was void against the State. 
Such an agreement therefore cannot 
amount to a contract of sale and as such 
no question of the transaction passing onj 
tnto the domain of actual sale, as con- 
tended by Sri Jagdish Swarup arose in 
this case. Since no.transaction amounting 
.o sale took place, the title in the Shisham; 
-rees throughout remained with the State 
‘Jovernment and for this reason the, plain- 
iff cannot maintain an action for tort 
against the. State Government on the 
zround that its officials had misappropria- 
zed some property belonging to him. — | 


27. The plea raised by the appellant 
shat the suit deserved to be dismissed on: 
account of non- -compliance with the pro-, 
of the Constitution: 
therefore has to be accepted. - 


28. Learned standing counsel also urged 
that the bid made by the plaintiff for 
purchasing the Shisham trees had not 
been accepted by the person who was en- 
titled to enter into a contract on behalf 
of the State Government and that for this 
reason also plaintiffs did not acquire any 
right in the trees and that this suit de- 
served to be. dismissed. In support of 
this submission he filed an affidavit before 
this Court. However in the view which 
we have taken it is neither necessary for 
us to go into this question nor is it neces- 
sary to take the affidavit filed at this stage 
into consideration. 
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29. Reliance placed by the trial court 
on section 70 of the Contract Act appears 
to be misplaced. S. 70 of the Indian Con- 
tract Act runs thus :— 


“Where a person lawfully does anyth- 
ing for another person or delivers anyth- 
ing to him not intending to do. so 
gratuitously, and such other person en- 
joys the. benefit thereof the latter is bound 
to make ccmpensation to the former in 
respect of or to restore the thing so done 
or delivered.” ý 


Before a claim under S, 70 of the Con- 
tract Act can be made following. condi- 
tions have co be fulfilled :— 


(1) That a person’ should lawfully do 
something =or another person or deliver 
something to him. 


(2) In doing the aforesaid thing or de- 
livering the said thing, he must not in- 
tend to act gratuitously; and 


(3) that the other person for whom 
something is done or to whom something 
is delivered must enjoy the benefit there- 
of, 


30. In the instant case the claim made 
by the pla:ntiff ts for compensation for 
wrongful datention of timber which the 
plaintiff claims had been purchased by 
him, It cannot be said that the plaintiff 
either did something for the State or that 
he delivered the timber to. the State not 
intending to do so gratuitously. The tim- 
ber was according to the plaintiff wrong- 
fully seized and misappropriated by the 
officials of the State. It may be that if 
the plaintiff had succeeded in making out 
a case that the timber of the Shisham 
trees belonging to him had been seized 
by the defendant he may have been able 
to recover compensation for wrongful de- 
tention thereof by the employees of the 
State but then he cannot maintain a claim 
under 5, 70 of the Indian Contract Act. 


31. In the result, the appeal succeeds 
and is allowed. The decree passed by the 
trial court is set aside and the plaintiff's 
suit is disrmissed. However, considering. 
the entire circumstances 
parties to bear their own costs through- 
out, i 


Appeal allowed, 
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Maqsood Ali, Applicant v. Shamsher Khan; 
Opposite Party. ; a 

Civil Revn. No. 1363 of 1975, D/- 3-1- 
1979. ” ` a 

Civil P. C. (5 of 1908), O. 15, R, 5 (U. P.) 
— Applicability — Denial of relationship of 
landlord and tenant — Issue as to existence 
of such relationship, to be decided first prior 
to passing order under O. 15, R.5. 

For applying- Rule 5 of Order 15, it is 
necessary that the relationship of landlord 
and tenant should exist, The provisions -oł 
Order 15, Rule 5 cannot be applied to a case 
where a suit is not filed by the lessor for the 
eviction of a lessee from -any immovable pro-- 
perty after the determination of his lease. - 

l (Para 6) 

In a case, therefore, where the defendant 
denies existence of the relationship of land-- 
lord and tenant between. the plaintif and 
himself, the Court is bound to decide that 
issue before passing an order under Order 15, 
Rule 5 C. P. C. The implied effect of this- 
denial of relationship is that according to the 
defendant the provision of Order 15, Rule- 5 
C. P. C, dees not apply and the court has no 
jurisdiction to pass a decree for eviction 
against him. In such a case, it is incumbent 
upon the court to first of all decide the issue. 
as to the existence of the relationship of the 
landlord and the tenant and if after deciding 
the said issue the Court comes to the finding 
that the relationship existed, an order striking 
off the defence could be made under 
Order 15, Rule 5 C. P. C (Paras 7 and 8) 

Anno: AIR Comm. C, P. C. (9th Edn.), 
O. 15, R. 5 (U. P), N. 1. . 

S. N, Varma, for Applicant. 


ORDER :— This revision is directed 
against a judgment of the Judge Small Cause 
Court dated 27-4-1975 decreeing the suit of 
the plaintiff-opposite party for ejectment of 
the defendant-applicant and for recovery of 
the arrears of rent. . 


2. Suit No. 325 of 1973 had been filed 
by the plaintiff-opposite party for ejectment 
of the defendant. The plaintiff claimed that 
he was the Mutwalli, Manager and Adminis“ 
trator of the Waqf Property No. 8/588 Takia 
Wazirshah, Hing-Ki-Mandi Agra and that the 
defendant was the tenant of one of the shops 
of the aforesaid property on a monthly rent 


(Against judgment and decree of Bikhe- 


shwari Pd., Dist. J. Agra, D/- 29-7-1975.) : 
BW/BW/A596/79/CWM 


1979 
of Rs, 8/-. The plaintiff claimed that as the 


defendant had not -paid -the rent despite the 


service of the notice of demand he was liable 
to ejectment. | 


3. The suit was contested by the defen“ 


dant. In paragraph 1 of the written state- 
ment he alleged that the plaintif was nether 
the Mutwalli, Manager nor the Administrator 
of the property in suit and that the property 
was not a waqf property. The defendant also 
claimed that-he was not a tenant on behalf 
of the plaintiff, . 

4, During the pendency of the suiz an 
application was filed by the plaintiff-opposite 
- party for striking off the defence on the 
ground that as the defendant-applicant had 
not deposited the rent under Order 15, Rule 5 
C. P. C., the written statement was liable to 
be struck off. The application was contested 
by the defendant-applicant. On 28th April, 
1975 the Court accepted the case of the glain“ 
tiff-opposite party and struck out the de- 
fence. Thereafter, the court decreed the suit 
on 29th April, 1975, Against the said de- 
cree, the defendant-applicant went up in re- 
vision to the District Judge. The revision was 
also dismissed. Hence this second revision. 


5. The main question that arises fo: de- 
termination in the present revision is wh=ather 
the order striking off the defence was valid 
and could be sustained. In the instant case, 
the defendant did not admit the title cf the 
plaintiff-cpposite party and asserted that as 
there was no relationship of landlord and 
tenant between him and the plaintiff the 
suit of ejectment was not maintainable. The 
plaintifF-opposite party had also claimed that 
the property was mot the waqf property and 
that the defendant was not its tenant. 


6. Under Order 15, Rule 5 C.P.C.a 
lessee is liable to deposit the arréars of rent 
and compensation for use and occupatien op 
or before the first hearing of the suit and 
thereafter throughout the continuance cf the 
suit deposit regularly the amount of monthly 


rent or compensation for use and occupation - 


due at the rate admitted by him. This Eule 5 
further empowers a Court that in the event 
of any default in this regard, the Court would 
be entitled to refuse to entertain any defence 
or as the case may be strike off this decence. 
For applying Rule 5 of Order 15, it is neces- 
sary that the relationship of ‘landlord and 
tenant should exist, The provisions of 
Order 15, Rule 5 cannot be applied to a case 
where a suit is not filed by the lessor for the 
eviction of a lessee’from any immovabls pro- 
perty after the determination of his-lease. It 
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is, therefore, a condition precedent for the 
exercise of jurisdiction under Order 15 
Rule 5 that the relationship of landlord and 
tenant must be found, 


7. In the instant case, the Judge Small 
Cause Court did not give any findirg that the 
relationship of lessor and lessee existed. With- 
out determining the said question the written 
statement of the defendant could not be 
struck out. In a case, therefore, where the 
defendant denies existence of the relationship 
of landlord and tenant between the plaintiff 
and himself, the Court is bound to decide 
that issue before passing an order under 
Order 15, Rule 5 C. P, C. The implied effect 
of this denial of relationship is that accord- 
ing to the defenant the provisions of 
Order 15, Rule 5 C. P. C, do not apply 
and the court has no jurisdiction to pass a 
decree for eviction ‘against him. In such a 
case, itis incumbent upon the court to first 
of all decide the issue as to the existence of 
the. relationship of the landlord and the 
tenant and if after deciding the said issue the 
Court comes to the finding that the relation: 
ship existed, an order striking off the defence! 
could be made under Order 15, Rule 5 
C. P.C. T 


8. Under Order 15, Rule 5 ©. P. C. the 
defendant is liable to pay the admitted rent. 
If, therefore, a defendant does not admit the 
liability, the written statement cannot be 
struck out, The proper course, therefore, in 
such a case always would be to decide that 
controversy first and determine whether the 
denial of relationship of landlord and the 
tenant raised by him with regard to the title 
of the plaintiff was bona fide or a mere pre- 
tence and without any merit. If the Court 
finds that the denial is unjustified and there 
was no substance in that denial, the court 
could proceed to make an order for deposit 
of rent or compensation for use and Occupa- 
tion if other conditions laid down in Order 15, 
Rule 5 C. P. C. exist. 


9. As: already stated above, since no find- 
ing has-been given by. the-Court below at 
the time of the striking off the defence the 
orders dated 28-7-1975 and 29-4-1975 passed 
by the courts below are liable to be set aside 
As the suit had been decreed without con- 
sidering the defence, the judgment of the dis- 
trict Judge dated 29-7-1975 and that of the 
Judge Small Cause Court dated 29-4-1975 are 
set aside and the Judge Small Cause Court is 
directed to proceed with the suit in accord- 
ance with law. It will be open to it to decide 
the question of striking off the defence again 
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if it finds that the denial of title by the de- 
fendant was unjustified. 

10. In the result, the revision succeeds 
and is allowed. The judgments and orders of 
the courts below dated 29-7-1975 and 29-4- 
1975 are set aside and the Judge, Small 
Cause Court is directed to decide the suit 
afresh in accordance with law and in the 
light of the observations made above. Under 
the circumstances, the parties shall bear their 
own costs, 

Revision allowed. 
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‘Ram © Shanker,  Plaintiff-Appellant v. 
Mahatma Gandhi Higher Secondary School, 
Jonihan and another, Defendant-Respondents. 

Second Appeal No. 548 of 1978, D/- 3-1- 
1979.° 

(A) Stamp Act (2 of 1899), S. 36 — Docu- 
ment admitted and exhibited in evidence by 
trial Court -—— Inadmissibility on account of 
insufficiency of stamp cannot be raised in ap- 
pellate Court. (Para 6) 

Anno: AIR Manual (8rd Edn.), Stamp Act, 
S. 36, N. 6. 


(B) Evidence Act (1 of 1872), S. 91 — 
T. P, Act (4 of 1882), S, 107 — Unregistered 
lease deed —- Document ineffective for want 
of registration — Document admitted and ex- 
hibited in evidence — Whether can be look- 
ed into. 

Even if a document is not effective as per- 
manent lease, for want of registration, or 
‘even for want of signatures of the lessor and 
the lessee both, it can be looked into for the 
collateral purpose of showing the permissive 


nature of the plaintiffs possession, over the 
Jand. | (Para 6) 
Anno: AIR Manual (8rd Edn.), Evi. Act, 


S. 91, N. 18; AIR Comm. T. P. Act, 
Fdn.), S. 107, N. 7. 


(C) Limitation Act (86 of 1963), Art, 65 — 
Suit for possession or interest therein — 
Based on title — Recent dispossession of 
plaintiff — Limitation being 12 years it can 
not be dismissed on the ground that the 
plaintiff had not proved his use of the same 
for more than 12 years, (Para 8) 

Anno: AIR Comm. Lim. Act (5th Edn.), 
Arts. 64-65, N. 7, 86-D. 

*(Against judgment and decree of D. K, Tri- 
‘vedi, Civil J. Fatehpur, D/- 15-11-1972.) 


AW/AW/A166/79/LGC 


(4th 
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(D) Specific Relief Act (47 of 1963), Sec- 
tion 40 (2) Proviso — Claim for damages — 
Suit for demolition of wall — Defendant an 
Educational Institution —- Wall in dispute 
and the foundations of other walls were the 
walls of some rooms of which the defendant 
started construction — Plaintiff not to suffer 
irreparable loss — Held, instead of ordering 
demolition of the construction complained of 
plaintiff may be permitted to claim damages. 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1960 Pat 498 
AIR 1954 All 778 . 7 
AIR 1932 All $83 :-1981 All LJ 649 ji 


Bashir Ahmad, for Appellant. 


JUDGMENT :— This a plaintiff’s second 
Appeal in a-suit for demolition of wall shown 
by Jetters B C and foundations shown by let- 
ters CD, DF, FJ, EM, and any other con 
structions which the defendants may make 
during the pendency of the suit and for pos- 
session over the land underneath, shaded 
yellow on the plaint map and on which the 
defendants may be found to be in possession. 
The suit was decreed by the trial court but 
was dismissed by the lower appellate court. 
The plaintiff’s case was that he owned a plot 
in the nature of Chakki Khana, shaded blue 
on the plaint map, and the land shaded red 
and yellow was appurtenant thereto; that he 
had been the owner in possession thereof for 
the last 27 or 28 years; that the defendants 
had no concern with the land but they con- 
structed a wall AB adjacent to the plaintiff’s 
Chakki Khana which obstructed the passage 
from the Chakki Khana to the house shown 
by the letter Z at the back of the Chakki 
Khanna which passage was in existence for 
more than 20 years and was being used as 
such by the plaintiff continuously as of right 
and without any obstruction; that the de- 
fendants had encroached upon a part of land 
appurtenant to the plaintiffs Chakki Khana 
the area of which was shaded red and had 
started digging foundations and making con- 
ace which were sought to be demolish: 
ed, 


2. The defendants pleaded that the 
Chakki Khana was constructed by one Mast 


Ram 27 or 28 years ago, that the business fail- 


ed and the Chakki Khana property reverted to 
the zamindar; that the Chakki Khanna pro- 
perty was in the shape of a Khandhar (which) 
along with the other land was taken by the 
first defendant from the zamindar in the year 
1948; that at any rate the land in question 
had never been the sehan of the Chakki 
Khana and the plaintiff had no right of ease- 
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ment by way of passage as alleged. It was 
further pleaded that the land in dispute lay in 
plot no. 501 of which the first defendant vas 
the bhumidhar and as such the suit was bar- 
red by S. 49 of the U. P, Consolidation of 
Holdings Act. Plea of ownership by adve-se 
possession was also raised. 


3. The plaintif filed his replication alleg- 
ing that the land in suit formed part of dot 
no, 117 and was obtained by his father and 
uncle from the zamindar by Ijazatnama da‘ed 
Sth March, 1988. 

4. The trial court framed five issues. Dn 
the first issue it held that the plaintiff is -he 
owner of the land in suit; on issue no. 2 toat 
the suit is within time; on issue no. 8 that -he 
defendants had failed to prove that they ac- 


quired any ttle by adverse possession; on ` 


issue no. 5 that the suit is not barred by Ssc- 
tion 49 of the U. P, Consolidation of Held- 
ings Act; and on issue no. 4 that the plaintiff 
is entitled to the relief claimed. 


5. The lower appellate court has not bor- 
mulated the points arising for its determina- 
tion but has held that the plaintiff has failed 
to establish his ownership with regard to the 
Jand in suit and has also failed to show that 
it is a sehan and that, therefore, the plzin- 
tiff is not entitled to any relief, . 


6. -The learned counsel for the _ plain-iff- 
appellant urged that the finding of the lower 
appellate court is vitiated by- treating the 
Tjazatnama dated 5th March, 1988 to be in- 
admissible in evidence, He urged that oace 
the Tjayatnama is admitted in evidence it 
“would show beyond any shadow of doubt that 
the plaintifs predecessor in-interest had baen 
allowed to build a Chakki Khana which_he 
did, and having done so became the owner 
of the Chakki, Khana and entitled to use and 
enjoy it with all the land appurtenant there- 
to; and having continued to possess the 
Chakki Khana when the zamindari was gbo- 
lished on lst July, 1952 the land underneath 
and appurtenant to the Chakki Khana stood 
settled with him by the State Governrrent 
under S. 9 of the U. P. Zamindari Abolition 
and Land Reforms Act. The learned couzsel 
for the appellant was also critical of the use 
made by the lower appellate Court of the 
S.49 of the U.P. Consolidation of Holdmgs 
Act in this matter: He urged that the Chakki 
Khana was a building. It was not clairmed 
by the plaintiff that he was a bhumidhar or 
sirdar or asami of the land. The de- 
fendant’ claim that they were bhi mi- 
dhars of the land in dispute was ir- 
relevant because the consolidation au- 
thorities had not found it to be so, and in- 
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deed the nature of the land was such that it 
was not land within the meaning of that ex- 
pression for the purposes of the U. P. Con- 
solidation of Holdings Act, and the consolida- 
tion authorities.had no jurisdiction to decide 
any dispute of title relating to such land. 
Now the Jjazatnama dated 5th March, 1938 
is Ex. 2 on the record. It was duly proved by 
the evidence of Devi Prasad, P. W. 1 who 
was the Patwari of the village from 1928 to 
1953 and had scribed the document, and was 
exhibited by the trial Court. The ground 
on which it has been ruled out by the lower 
appellate court is that it is inadmissible in 
evidence for want of registration and insuffi- 
ciency of stamp duty. On this point the learn- 
ed counsel for the defendant-respondents 
urged that a perusal of the terms of the so- 
called Ijazatnama shows that: it was a 
perpetual lease. I have read the terms of the 
Tjazatnama and I am unable to hold that it 
was a perpetual lease, At any rate the ground 
of inadmissibility on account of insufficiency 
of stamp duty could not have been raised 
before the lower appellate court after the 
document had been admitted and exhibited 
in evidence by the trial Court; and even if 
the document was not effective as permanent 
lease, for want of registration, or even as to 
that for want of signatures of the lessor and 
the lessee both. it could certainly be looked 
into for the collateral purpose of showing the 
permissive nature of the plaintiff’s possession, 
over ‘the land. 

7. There is, however. formidable hurdle 
in the plaintiff's way. The lower appellate 
Court has observed that the learned Munsif 
held that the Ijazatnama was created for the 
purposes of the suit and that he agreed with 
the finding in view of the fact that it was 
not mentioned in the plaint. The learned 
Munsif has no doubt observed in his discus- 
sion on issue No. 1 as under: 

ree To my mind the plf. has created 
this putta deed of 1988 Ex. 2 for the pur- 
pose of the suit, although the existence of 
this putta deed was not necessary for the 
merits of this case. The flour Mill can only 
be accommodated in a structure of permanent 
nature. The license granted in respect of 
a land on which’ the licensee has made struc- 
ture of permanent ‘nature after incurring 
expenditure cannot be revoked and was 
defended in view of AIR 1954 All 
773 which is ruling of Division Bench 
of our Hon’ble High Court. The ruling 
renorted in 1981 All LJ 649: (ATR 1982 All 
33) cited bv the plff’s counsel does mot. 
come into play as the building of flou y “Mall.” 

hold: . 
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ing. Similarl:7 the ruling of AIR 1960 Pat 498 
cited by the defendants cannot be accepted in 
view of Division ruling. of our Hon’ble High 
Court. One Beni Prasad P.: W. 1 who. was 
Patwari of the vilage has however 
proved tha. the attesting witnesses: have 


died. But as stated above, the’ putta 
Ex. 2 does not affect the merits of 
the- plaintifs case in view of para 12 


of W. S, anc the admission of D. W. 1 in his 
examination in chief........ 
The observation of the learned Munsif that 
the patta hed been created for the purpose 
of the suit does not appear to be based on 
any materia! on the record. He seems ‘to 
have proceeded on the basis that the Chakki 
Khana was in existence on Ist July, 1952 and 
the land in question was admitted by D. W. 1 
to be appur-enant te the Chakki Khana who 
was the second defendant and manager of 
defendant No, 1. To say that the finding 
of the lJearred Munsif is justified on the 
ground that Yjazatnama was not mentioned in 
the plaint, is also incorrect, In Para 1 of the 
plaint it was clearly pleaded that the plaintiff 
was the owrer in possession of the building, 
which was constructed 27-28 years ago, and 
also of the land appurtenant thereto.’ This 
fact having >een denied in the written state- 
ment by saying that Mast Ram had obtained 
the land ‘27-28 years ago from the zamindar 
and constructed a Chakki thereon, the plaintiff 
filed a replication clearly pleading that the 
source of th2 title pleaded in the plait was 
the Ijazatnama dated 5th March, 1938, and 
filed the same along with the replication to- 
gether with copies of entries of the account 
books. The I‘azatnama was duly proved by the 
scribe who kappened to be the patwari of the 
village at the relevant time. The veracity of 
that witness could not be shaken’ by cross- 
éxdmination. In this context the observation 
of the lower appellate court that plot No. 117 
was never used as Rasta-am does ‘not appear 
to be correct. The observation of the lower 
appellate court that the said statement of the 
witness was incorrect in view of the khasra 
extracts for the years 1861-13866 Fasli Exs, A-4 
to A-9, and Akar Patra 41, Ex. 13, is also in- 
correct. It 5 undisnuted that the land was 
at one time entered as Rasta and it appéars 
that subsequent entries in the revenue re- 
cords including Akar Patra 41, prepared by 
the consolidation authorities have just fol- 
lowed the old entries. These entries only 
established hat the land was not included 
in the holding of a tenant before the aboli- 
tion of zamindari or of any tenure-holder 
after the abolition of the zamindari. They 
are no evidence of the fact whether the land 
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was: actually being used as a rasta or not. 
Moreover, the last clause of the Ijazatnama 
itself fuliy explains the position. The last 
clause .of the Ijazatnama reads: 


“Lekin yeh mukarra sharat hai ki rasfa am 

kisi bhi suratmen band nahin ho sakati hai. 
Rasta Band karne ka jurm kashatkaran par- 
lagu hoga.” 
This clause shows that the plot of land on 
which the zamindars permitted the plaintiffs 
predecessors-in-interest to build the Chakki 
Khana was in part at least, a path-way. The 
map on the record shows that the plot is 
rather broad at the point where the Chakki 
Khana is situate, and by the side of the 
Chakki Khana there is sufficient land on 
which.the right of way could be exercised. 
The revenue entries showing the land of 
plot No. 117 to be a rasta do not, therefore, 
detract -from the fact that the plaintiffs pre- 
decessor-in-interest was permitted to build a 
Chakki Khana at the place where it stands. 
It is nobody’s case that the Chakki Khanna 
had not been in existence at that place. In- 
deed it is the defendants’ own case that the 
Chakki Khana had been in existence at that 
place for the last 27-28 years and the land 
to which the dispute directly relates is ap- 
purtenant to the Chakki Khana. In this state 
of pleadings and the evidence the lower ap- 
pellate court clearly misdirected itself in law 
in holding that the Chakki Khana did not be- 
long to the plaintiff. 


8. The lower appellate court has again 
misdirected itself in finding that the Jand in 
dispute was not appurtenant to the Chakki- 
Khana because it was not the plaintiff’s sehan 
and because the plaintiff did not establish 
that he had been using it in the past. Accord- 
ing to the lower appellate court the flour 
mill worked upto 1956-57, but it observed 
that the.. parking of the carts etc. or the 
spreading cf the paddy on the land would not 
make the land appurtenant to the Chakki 
Khana. It may here be observed that the 
learned Munsif had relied on the statement 
of D. W. 1 Sri Baijnath, who is the second 
defendant and also the Manager of the Ist 
defendant, that the land in dispute was the 
sehan of the Chakki Khanna. Referring to that 
statement the lower appellate court has ob- 
served that the witness stated in the very 
same breath that the carts were not parked on 
the land, nor was paddy spread thereon, and 
that, therefore, reading his statement as a 
whole it could not be said that the witness 
admitted the possession of the plaintiff either 
over the Chakki Khana or the disputed Jand. 
That may be so. but the fact remains that he 
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did. admit that the land in dispute. was the 
sehan, or in other words appurtenant to the 
Chakki Khanna, Once it is found that the 
Chakki Khana was constructed by the phin- 
tiff's predecessors-in-interest and had beea in 
existence since before the abolition of the 
zamindari and was possessed. by the plaintiff 
when the zamindari was abolished on 1-7-1952 
it cannot be disputed that the land ap5ur- 
tenant to the Chakki Khana, would be deem- 
ed to be settled with the plaintiff. That 
being so, it was not necessary for the pain- 
tiff to. prove continuous. use of the land for re- 
taining his title thereto. The plaintiff's title 
to the Chakki Khana and the land being 
pr oved and the suit having been filed in 1965 
after the enforcement of the Limitation Act, 
1963, Art. 65 thereof would govern the 
matter, which lays down that the limitetion 
for a suit for possession of immovable pro- 
perty or any interest therein based on title, is 
12 years from the date when the possessicn of 
the defendant becomes adverse to the piain- 
tiff. It, therefore, appears that the lower ap- 
pellate court again misdirected itself in kold- 
ing that the land in dispute did not belong 
to the plaintiff as he had not proved his use 
of the same for more than 12 years. The 
defendants’ acts amounting to. dispossession 
of the plaintiff, or of trespass on the plairtiffs 
land, were according to the plaintiff’s case 
very recent when the suit was filed although 
the defendants did allege adverse possession 
for over 12 years. The lower appellate 
court has not recorded any such findirg in 
their favour, although it has held that the 
defendants were in ‘possession when the suit 
was filed, suggesting thereby that ne posses” 
sion was recent. 


9. In the result, the appeal must succeed 
and the judgment and the decree of the lower 
appellate court must be set aside. Buf the 
question still remains whether the construc- 
tions made by the defendants shoulc be 
ordered te be demolished. 


10. From the materials on the record it 
is apparent that although the plaintiff may be 
the owner of the land in dispute, as the land 
appurtenant to the Chakki Khana yet he was 
making no use of it for the last so many ~ears. 
The first defendant, on the other hand, is an 
educational institution and it appears from 
the plaint that the wall BC in dispute and 
the foundations of the walls CR ME and 
GF were the walls of some rooms of which 
the said defendant had started construction. 
The plaintiff will suffer no irreparable loss 
even if he has to part with the land shaded 
red out of the land appurtenant to his Chakki 
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Khana. As to the Hauz “Z at the back of 
the Chakki Khana he could have access to 
the same through Chakki Khana itself by 
opening door or some similar opening in the 
back wall. It, therefore, appears to be a fit 
case where instead of ordering demolition of 
the constructions complained of, the plaintiff 
may be permitted to claim damages by an 
amendment of the plaint under the proviso 
to sub-sec. (2) of S. 40 of the Specific Re- 
lief Act. 


11.. In the result the appeal succeeds and 
is allowed. The judgment and decree of the 
lower appellate Court, and the decree of the 
trial court are set aside, The suit giving rise 
to the present appeal shall stand remanded 
to -the trial court with the direction that it 
shall permit the plaintiff to amend his plaint 
for claiming damages in substitution of the 
relief for demolition; and after allowing the 
defendants opportunity to file an additional 
written, statement, and hearing such evidence 
as may be led by the parties on the quantum 
of damages, to decree the suit for recovery 
of such plaintiff. It is made clear that in 
view of the refusal of the relief for demoli- 
tion, the decree for possession shall be limited 
to the area of the open land other than that 
occupied by the constructions made by the 
defendants. In these circumstarces I would 
direct the parties to bear their own costs 
throughout so far. 

Appeal allowed. 


t 
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M. P. MEHROTRA, J, 
Sewak Ram and others, Petitioners v. State 
of Uttar Pradesh and others, Respondents. 
Civil Misc. Writ Petn. No. 1244 of 1978, 
D/. 20-11-1978. 


Constitution of India, Art. 226 — Nature 
and scope of proceeding under — Appeal 
arising out of proceeding under S. 10 of 
U. P. Imposition of Ceiling on Land Hold- 
ings Act — Appellate Court rejecting appel- 
lant’s application for bringing on record cer- 
tain certified copies — High Court, if could 
interfere. 


In the normal course in the writ jurisdic- 
tion no interference is made with the orders 
passed by the authorities and courts below 
refusing to grant time or granting time to 
the parties to adduce evidence, Where, there- 
fore, in appeal arising out of proceeding 
under S. 10 of the U. P. Imposition of Ceil- 
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ing on Land Holdings Act the appellants 
filed application for allowing him to bring on 
record certain certified copies in support of 
his contention that certain plots were sir and 
khud kasht before the abolition of the Zamin- 
dari and that his two major sons had acquir- 
ed vested interest by virtue of their birth 
before the abolition of the Zamindari, but the 
appellate court, however, rejected the appli- 
cation, in the circumstances the case could 
not be treated as one where any opportunity 
whatsoever was really: given to the appel- 
lants. Where there was almost a total denial 
of opportunity to the litigant to substantiate 
his contention, High Court could interfere 
in its writ jurisdiction. (Para 8) 
` Anno: AIR’ Comm. Const. of India, (2nd 
Edn.), Art. 226, N. 7 (Ñ. 

Dharampal Singh, for Petitioners; 
ing Counsel, for Respondents. 

ORDER : — This petition arises out of the 
proceedings under the U. P. Imposition of 
Ceiling on Land Holdings Act, The facts, in 
brief, are these: 


Sewak Ram v, 


Stand: 


2. The petitioner No, 1 is the father and 
the petitioners Nos. 2 and 3 are the. major 
sons of the petitioner No. 1.. Separate notices 
under S. 10 (2) of the Act were issued te 
- each of them, The petitioner No. 1 filed his 
objections on 26th June, 1976. On the same 
day the Prescribed Authority fixed the next 
folowing day i. e. 27th June, 1976 for re 
cording of evidence. It seems that the Pre- 
scribed Authority wasin undue haste to de- 
cide the case. It will be seen that notice 
had been issued: to the petitioners Nos. 2 and 
S and they had not filed their objections ou 
26th June, 1976. The statutory time within 
which they could file their objections was not 
still over and as a matter of fact, these peti- 
tioners filed their objections on 27th June. 
1976. The petitioner No. 1 examined five 
witnesses and then he filed an application, a 
rue copy whereof is Annexure 3. It was 
pointed out in the said application that cer- 
tified copies of certain documents had already 
been applied for but the same had not been 
received by the ‘petitioners and, therefore, 
some time should be granted for filing the 
said copies. .The Prescribed Authority grant- 
ed only one day’s time and fixed 28th Tune, 
1976 in the case. 


On 28th June, 1976 another application 
for time was given by the petitioner No. 1, 
a true copy whereof is Annexure 4, The 
application was rejected by the Prescribed 
Authority and on the same-day the Prescrib- 
ed Authority disposed of the objections of 
the petitioners. Thereafter an appeal was 
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filed against the order of the Prescribed Au- 
thority and in the appellate court below the 
petitioner No, | moved an application praying 
that certain certified copies should be allow- 
ed to be brought on the record which sup- 
ported his contention that certain plots were 
Sit and Khud Kasht before the abolition of 
the zamindari and in the same the petitioners 
Nos. 2 and 3 had acquired vested interest by 
virtue of their births before the abolition of 
the zamindari and that the said plots sub- 
sequently became bhoomidhari plots in the 
hands of the petitioner No. 1 wherein tha 
petitioners Nos. 2 and 3 had also equal in- 
terest along with, their father. The appellate 
court below: however, rejected the application 
by -his order’ which has been reproduced in 
Para 18 of the writ petition, Thereafter the 
appellate court below decided the appeal. 


3. Learned counsel for the petitioner, Sri 
D. P. Singh has contended before me that ne 
réal opportunity was granted to the petitioners 
to substantiate their aforesaid contention. J 
have been impressed with this contention. 
From the facts which I have stated above, il 
will be seen that no real opportunity was 
given to the petitioners to substantiate thei 
aforesaid allegation, In the normal course in 
the writ jurisdiction no interference is made 
with the orders passed by the authorities and 
courts below refusing to grant time or grant- 
ing time to the parties to adduce evidence. 
However, the instant case is an extraordinary 
one and I cannot treat it as a case where any 
opportunity whatsoever was really given to 
the petitioners. In such circumstances. where 
there is almost a total denial of opportunity 
to the litigant to substantiate his contention, 
this Court can interfere in its writ jurisdic- 
tion, 


4. T accordingly quash the judgment of 
the appellate court below and remand the 
case to the said court with a direction that 
the documents which were sought to be 
brought on the record by the petitioner No. P 
shall be allowed to be filed in the appeal. 
However, it will be for the appellate court 
below to consider the probative value of the 
said documents. I am not saying anything 
in respect of the same. Learned counsel for 
the petitioners has informed me that the 
said certified copies have been filed in this 
petition as annexures 15 to 18. These docu- 
meuts are as follows: 


(1) Annexure 15 is a certified copy of the 
khatauni of 1359 F. of village Sahao. 
(2) Annexure 16 is a certified copy of the 


decree passed in Suit No. 127 of the year 
1971-72 under Section 229-B decided, by ‘the 


- 
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SDO Jalaun on 24-1-1972 Sheo Balak Ran v. 
Sewak Ram. 

' (3) Annexure 17 is a certified copy of 
Khatauni for 1381 F. to 1383 F of vil age 
Sahao. 


- (4) Annexure 18 is a certified copy of sme 
Kutumb register. 
© 5, Learned counsel has, therefore, preyed 
that the petitioner should be given adequate 
opportunity to obtain fresh copies and file 
the same before the appellate court below. I 
accordingly direct that after remand the ap- 
pellate court below shall fix the hearing of the 
appeal not before 31st December, 1978, and 
in the meantime the petitioner shall oktain 
the aforesaid certified copies and file the 
same before the appellate court below in. the 
appeal which shall now be freshly dec.ded 
in the light of the aforesaid fresh evidence. 
It is made clear that so far as other findings 
recorded by the appellate court below are 
concerned. they shall not be disturbed in any 
manner whatsoever, The only controversy 
which shall be considered is in respec: of 
the aforementioned contention that ce-tain 
plots haviug been formerly ancestral sir and 
khud’ kasht before the abolition of the 
zamindari, the petitioners Nos. 2 and 3 have 
each vested interest in them in specific shares. 
In the circumstances, there will be no crder 
as to cost, 

Petition allowed. 


wa 
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R. R. RASTOGI, J. 
_ .Mool Chand, Appellant v. Ram Phool and 
another, Respondents. 


: Second Appeal No, 2542 of 1968, D/- _0-1- 
1979.° 


. Specific Relief Act (47 of 1963), S. 15 — 
Suit for specific performance of contract — 
Person not a party to contract cannot main- 
tain suit. 


_-J filed a suit for specific performance of 
contract on the basis of an agreement tc sell 
alleging that defendant failed to execute the 
sale deed. By means of an amendmen: ‘ap- 
plication J alleged that he was benamidar ot 
R and that it was R who was the real pur- 
chaser of the disputed property, For that zhere 
was an agreement between J and R. Tke re- 


°(Against decree of Madan Mohan Lad Ist 
Addl, Civil J, Bulandshahr, D/- 23-11- 
1967.) 
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lief of specific performance was hence pray- 
ed for in favour of either of them who were 
found entitled thereto. Necessary amendments 
were made in the plaint. At the time of evi- 
dence J disowned that contract and his state- 
ment on oath was that he was not benamidar 
of R. That stand was not accepted by the 
Court. In other words the trial Court dis- 
missed the suit in so far as J was concerned 
and J did not prefer appeal and his right to 
claim specific performance was lost. 


Held, that R was not a party to the con- 
tract nor was he a representative in interest 
of J, He was not an undisclosed principal 
also and as such he could not claim specific 
performance’ of the contract. (Para 7) 

Under S. 15 of the Act specific performance 
may be obtained, inter alia, by a party to 
the contract or by any representative in in- 
terest or the principal of any party thereto. 
Representatives in interest would be an 
alienee, transferee or legal representatives 
after death, (executor or administrator) or an 
assignee in insolvency, The undisclosed prin- 
cipal of the agent in whose favour contract 
is made may also obtain specific performance 
of a contract. In the instant case R cannot 
be regarded a representative in interest of J. 
By means of the agreement dated 15-4-1963 
J did not purport to transfer or assign his 
rights in the disputed contract, On the other 
hand what it says is that J was Benamidar 
of R and he had filed suit for specific per- 
formance as his Benamidar and that it was R 
who had paid the earnest money. Therefore 
R was not a party to the contract nor was he 
representative in interest of J. He could not 
claim specific performance of contract. AIR 
1970 SC 504 and AIR 1945 Cal 355, Relied 
on. (Para 7) 

It is well established that no right can be 
enforced by a person who is nct a party to 
the contract except in the case of a benefi- 
ciary in a trust created by a contract or in 
the case of a family arrangement, No such 
exception was applicable in the case of R 
and hence he could not enforce the contract 
in suit. (Para 11) 

Anno: AIR Manual (8rd Edn.), Sp. Relief 
Act, S. 15, N. 1, 2, 8, 8. 

Cases Referred; Chronological Paras 
AIR 1970 SC 504 10 
ATR 1945 Cal 355 8 


Gyan Prakash, for Appellant; K. B, L. 
“Gaur, for Respondents. 
JUDGMENT :— This is defendants 


second appeal from a decree dated 20-11-87 
passed by the Ist Additional Civil Judge 
Bulandshahr confirming the judgment and 
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decree passed by the lst Munsif, Buland- 
shahr, decreeing the suit for specific perform- 
ance in favour of plaintiff-respondent no. 1. 
2. The facts giving rise to this appeal 
briefly stated are: that the suit was originally 
filed by Jagdish Prasad respondent no. 2 on 
the allegations that the detendant-appellant 
Mool Chand had executed an agreement to 
sell his land in his favour for a sum ol 
Rs. 4,200/- and had received Rs. 900/- as 
advance, An agreement was duly executed on 
1-10-1965. The sale deed was to be executed 
by 2-12-1965. Since the defendant-appellant 
failed to execute the sale deed, Jagdish Pra- 
sad filed a suit for specific performance on 
6-12-1965. By. means of an amendment ap- 
plication moved on 30-4-1966 it was alleged 
by Jagdish Prasad’ that he was Benamidar ot 
Ram Phool who is now  plaintiff-respondent 
no. 1 and that it was Ram Phool who was the 
real purchaser of the disputed property. For 
that there was an agreement executed be- 
tween Jagdish Prasad and Ram Phool on 
15-4-1966. The relief for specific performance 
was hence prayed for in favour of plaintiffs or 
either of them found entitled thereto, Neces- 
sary amendmsnts were made in the plaint. 


8. The d2fendant-appellant contested the 
suit and pleaded that plaintiff Jagdish Prasad 
was his relation and had obtained the disput- 
ed agreement by exercise of fraud, He also 
disputed that Jagdish Prasad was Benamidar 
of Phool Chand. 


4. The trial court held that the agreement 
to sell had b2en duly executed and was not 
tainted by freud and that Jagdish Prasad was 
Benamidar of Ram Phool, It accordingly 
decreed the suit in favour of plaintiff no. 2. 
Ram Phool for specific performance of the 
contract on Lis depositing Rs. 3,300/- within 
a particular period. He was awarded costs 
of the suit. 


5. The defendant-appellant Mool Chand 
‘preferred an appeal against that judgment 
and decree and disputed the aforesaid find- 
ings recorded by the trial court, The learned 
lst Additional Civil Judge, agreed with those 
findings and dismissed the appeal. Being 
aggrieved, th:s further appeal has been filed 
by Mool Chand defendant before this Court. 


6. On behalf of the appellant two sub- 
missions were made before me: firstly that 
on the basis of the disputed contract no 
decree could be granted in favour of Ram 
Phool, plaintiff-respondent no. 1 _ since 
there was 210. privity of contract þe- 
tween the appellant and Ram Phool 
and, secondly that assuming for the 
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time being that this contract could be enforc- 
ed by Phool Chand, it was yet to be proved 
as to who had paid the consideration. Jagdish 
Prasad had of course come forward with the 
case that he was Benamidar of Phool Chand 
and an agreement dated 15-4-1966 was set up 
in that behalf. At the time of recording of the 
evidence, however, he disowned that contract 
and his statement on oath was that he ' was 
not Benamidar of Phool Chand. That stand 
of Jagdish Prasad was not accepted by the 
trial court. In other words, the trial court dis- 
missed the suit in so far as Jagdish Prasad 
was concerned, Against that judgment Jagdish 
Prasad did not prefer any appeal and hence 
his right to claim specific performance on the 
basis of the disputed contract was lost, There- 
fore, if it is found that the disputed contract 
cannot be enforced by Ram Phool no decree 
whatsoever can be passed and the entire. suit 
is liable to be dismissed. 


7. On a careful consideration of the sub- 
missions made on behalf of the appellant I 
find that there is considerable force in the 
same, Section 15 of the Specific Relief Act 
provides for persons who may obtain specific 
performance, Cls, (a) and (b) which are mate- 
rial for the purposes of instant appeal pro- 
vide that the specific performance of a con- 
tract may be obtained by (a) any party there- 
of, or (b) the representative in interest or the 
principal of any party thereof. There is pro- 
viso to cl, (b) but that is not relevant for the 
present purpose. It would appear, therefore 
that specific performance may.be obtained. 
inter alia, by a party to the contract or by 
any representative in interest or the principa’ 
of any party thereto, Representatives in inte- 
rest would be an alienee, transferee or legai 
representatives after death, .(executor or -ad- 
ministrator) or an assignee in insolvency. The 
undisclosed principal of the agent in whose 
favour contract is made may also obtain speci- 
fic performance of a contract. In the instant 
case Ram Phool cannot be regarded a repre. 
sentative in interest of Jagdish Prasad. By 
means of the agreement dated 15-4-1966 Jag- 
dish. Prasad did not purport to transfer or as- 
sign his rights in the disputed contract; On 
the other hand what it says is that Jagdish 
Prasad was Benamidar of Ram Phool and he 
had filed suit for specific performance as his 
Benamidar and that it was Ram Phool whe 
had paid the earnest money of Rs. 900;-. 
Therefore, Ram Phool was not a party to the 
contract nor was he a representative in inte- 
rest of Jagdish Prasad., He was not an un- 
disclosed principal also and as such he cannot 
claim specific performance of this contract. 


1979 


8. In Prem Sukh Gulgulia v, Habibullah 
(AIR 1945 Cal 355) a Division Bench hed 
that the necessary parties in a suit for speciic 
performance to a contract for sale are tie 
parties to contract or if they are dead, their 
legal representatives, as also a person w30 
had purchased the property from the vendor 
after the contract. In that case A contracted 
to sell to B certain property which A interd- 
ed to purchase at a court sale. A suit by B 
for the specific performance of a sale against 
C on the ground that he was the Benamicar 
of his vendor at the court sale was held to be 
barred’ under S. 66 (1) of the Code of Civil 
Procedure because B must be regarded as 
claiming through its vendor A, the beneficial 
owner, The view taken was: where the p-o- 
perty stands in the name of a person other 
than the vendor and the suit for specific per- 
formance is brought by the purchaser, that 
person may be joined as defendant as a pro- 
per party on an allegation that he is the 
Benamidar of the vendor but if he appears 
and contends that he is not the Benamidar of 
the vendor the proper procedure would be to 
discharge him from the suit leaving it to the 
plaintiff in the suit for specific’ performance 
to institute a suit against him after he Lad 
got the conveyance in the execution of - zhe 
decree for specific performance against his 
vendor, This is on the principle that he 
scope of a suit for specific performance cf a 
contract for sale ought not to be enlarged end 
the suit turned also into a title suit betw2en 
one or either of the parties to the contract 
and a stranger to the contract.” | 


9. Exactly, same is the position in the 
instant case. The suit was brought by a perty 
to the contract for its performance. Subse 
quently, he impleaded another person on the 
ground that he was his Benamidar. Duting 
the course of evidence he denied that he was 
Benamidar. At this stage Ram Phool shculd 
have been discharged from the suit leaving it 
to Jagdish Prasad alone to claim specific 3er- 
formance and Ram Phool to get his’ rght 
established against Jagdish Prasad, after the 
latter had got a conveyance in execution of 
his decree for specific performance, The 
scope of the instant suit could not be en- 
larged and the suit turned into a title suit 
between the two plaintiffs inter se. Now, Jag- 
‘dish Prasad did not prefer any appeal ageinst 
the trial court’s findings against him and 
hence his right to claim specific performence 
to the disputed contract was lost. Ram P ool 
could not have been granted a decree because 
he was not a party to the contract and was 
not a person who could claim its specific per- 
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formance within the meaning of S. 15 of the 
Specific Relief Act. 


10. There is a decision of the Supreme 
Court as well which is relevant for the con- 
troversy at hand, In M. C. Chacko v. State 
Bank of Travancore (AIR 1970 SC 504) bank 
A of which the appellant was the manager 
had an overdraft account with bank B. The 
appellant’s father had executed from time to 
time letters of guarantee in favour of Bank B 
agreeing to pay amounts due by bank A 
under the overdraft arrangement. Bank B filed 
a suit against bank A, the appellant and his 
father. It was held on an interpretation of 
the letter of . guarantee, that it was not in- 
tended to create a charge on properties to 
which the letters of guarantee related in fav- 
our of the Bank A for the amount which may 
fall due under the letter of guarantee. . The 
letter of guarantee created merely a personal 
obligation and the father had no intention to 
create a charge or to encumber any of the 
properties for debt which may become due to 
the bank. It may be noted that during the 
pendency of that suit the father had died and 
the suit was prosecuted against- his widow, 
daughter and sons and one of the questions 
that arose was whether the charge, assuming 
that a charge arises is enforceable by the bank 
when it was not a party to the deed. 
It was held that Bank B not being a 
party to the deed was not bound by the co- 
venants, It was laid down (at p. 507):— 


“It is settled law that a person not a party 
to a contract cannot subject to certain well 
recognised exceptions enforce the terms of 
the contract: the recognised exceptions are 
that beneficiaries under the terms of contract 
or where the contract is a part of the family 
arrangement may enforce the covenant.” 

Il. 


can be enforced by a person ‘who is not a 
party to the contract except in the case ofa 
beneficiary in a trust created by a contract or 
in the case of a family arrangement, No such 
exception was applicable in the case of Ram 
Phool and hence he could.not enforce the 
contract in suit. 


12. To conclude, therefore, the suit could 
not be decreed in favour of Ram Phool be- 
cause he was not a party to the contract and 
now a decree cannot be granted, in favour of 
Jagdish Prasad because he has lost his right 
to enforce the contract when he did not pre- 
fer an appeal or cross-objection against the 
findings recorded against him that he was 
Benamidar of Ram Phool. The suit is hence. 
liable to be dismissed. 


It is well established that no right 


. 


| 
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13. The appeal is hence allowed and the 
judgment and decree passed by the courts 
below are set aside and the suit is dismissed: 
but in the circumstances of the case, the par- 
ties will bear their own costs throughout. 

Appeal allowed. 
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GOPI NATH, J. 

Smt. Shyam Dulari, Applicant v. Bhagwan 
Das and otrers, Opposite Parties. 

Civil Revn. No. 282 of 1974, D/- 8-11- 
1978.° 

Civil P, C. (5 of 1908), O. 6, R. 17 — ‘At 
any stage’ —- Amendment of plaint at appel- 
late stage — Suit for cancellation of sale 
deed — Addition of alternative relief of pos- 
session allowed. 


Amendment of pleadings are normally to 
be allowed -inless they cause injustice to tha 
other side, An amendment can be allowed 
even at the appellate stage provided it is not 
of such a nature as to change the nature of 
the suit. Thas, where the plaintiff brings a 
suit for only cancellation of the sale deed in 
defendant’s avour by omission of the alterna- 
tive relief o3 possession and the omission is 
by inadvertence, the amendment should be 
allowed even at the appellate stage when the 
necessary allegations already existed in the 
plaint. AIR 1978 SC 484 and AIR 1966 SC 
1267 and AIR 1955 Hyd 1 (FB), Rel. on. 

(Para 8) 

Anno: AIR Comm. Civil P. C, (9th Edn), 

O. 6, R. 17, N. 9. 


Cases Reerred: 


AIR 1978 SO 484 
AIR 1978 Al 468 
AIR 1969 SC 1267 
AIR 1966 Him Pra 1 
AIR 1955 Hyd 1 (IB) 

G., P. Mathur, for Applicant; M. P Sinha, 
for Opposite Parties. l 


ORDER :— This is a plaintiffs application 
in revision against an order passed by the 
Civil Judge, Basti, dated 15-11-1973, refusing 
to allow the plaintiff to amend her plaint at 
the appellate stage. The plaintiff filed a suit 
for cancellation of a sale-deed alleged to have 
been executed in favour of the contesting de- 
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tava, Ist Temporary Civil & S. J., Basti, 
‘D/- 15-1-1¢78.) 
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fendaut-opposite parties on the allegation that 
she had already obtained a registered sale- 
deed in her favour from the vendor and the 
sale-deed in favour of the contesting opposite 
parties was collusive and ineffective in law. 
The plaintiff alleged herself to be in posses- 
sion of the land in dispute. The defendants 
contested the suit and inter alia pleaded that 
besides the sale-deed in their favour being 
valid the plaintiff was out of possession and 
the suit for mere cancellation was not main- 
tainable. The trial court dismissed the suit. 
On appeal the plaintiff applied for the 
amendment of the plaint praying for a relief 
of possession in the alternative to be added 
in the relief clause, This amendment was re- 
fused by the appellate court on the ground 
that the same could not be granted at the ap- 
pellate stage. Aggrieved by that order the 
plaintiff has filed this revision anditis con- 
tended on her behalf that by the addition of 
the relief of possession in the alternative in 
the plaint neither the nature of the suit was 
changed nor was there any introduction of 
new cause of action and the defendants could 
be compensated by costs and the amendment 
should have been allowed. 


2, Learned counsel for the opposite par- 
ties contended that by the addition of the re- 
lief of possession the nature of the suit would 
be changed and the defendant’s right would 
be effected. It was further pleaded that since 
the detendants had already obtained’ a de- 
cree in their favour the application could not 
be allowed at the appellate stage. Reliance 
was placed on behalf of the opposite parties 
on Mahmood Khan v. Ayub Khan (AIR 1978 
All 463) where it was held that if the neces- 
sary allegations, as required by Section 16-C 
of the Specific Relief Act were not initially 
made in the plaint they could not be allowed 
to be incorporated by means of amendment 
at the second appellate stage because that 
would amount to changing the cause of ac- 
tion.. That case, to my mind, has no applica- 
tion in the instant case. The short question in 
the instant case is whether if a relief of pos- 
Session in the alternative had not been claim- 
ed in the suit the plaintiff could be allowed 
to incorporate the same by means of an 
amendment at the appellate stage. In Maruit 
v. Ranganath (AIR 1955 Hyd 1) (FB) it was 
held by a Full Bench of that court that in -a 
suit for mere declaration and injunction a re- 
lief for possession in the alternative could be 
claimed by means of an amendment of the 
plaint. See also Smt. Batni v. Tej Singh (AIR 
1966 Him Pra 1), Rules regarding amend- 
ments of pleadings have been laid down by 
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the Supreme Court in‘a -series of “decisicns 
and it has-been held that normally ‘amerd- 
ment in the pleadings should be allowed vun- 
less it causes any. injustice to the other side. 
In Jai Jai Rama Manohar Lal v. National 
Building Material Supply Gurgaon (AIR 1669 
SC 1267) the Supreme Court held as. follows 
(at p: 1269): 

. Rules of procedure are intended to be a 
handmaid to the administration of justice. A 
party cannot be refused just relief mer2ly 
because of some mistake, negligence, inadver- 
tence or even infraction of the rules of pero- 
cedure. The court always give leave to amend 
the pleading of a party. Unless it is satisfed 
that the party applying was acting mala fde 
er that by his blunder, he had caused injury 
to his opponent which may not be’ comp2n- 
sated for by an order of cases, However, ng 
_ Tigent or careless may have been the frst 
omission, and, however late the propo:ed 
amendment, the amendment may be allowed 
if it can be made without injustice to the 
other side.” 


In M/s. Ganesh Trading Co. v. Moji Ram 
(AIR 1978 SC 484) it was held that. (at 
D. 486): 


“Provisions for the amendment of plead- 
ings subject to such terms as to costs end 
giving of all parties concerned necessary op- 
portunities to meet exact situations result-ng 
from. amendments are intended for promotng 
the ends of justice and not for defeatng 
them. Even if a party or its counsel is in- 
efficient in setting out its case initially che 
shortcomings can certainly be removed gene- 
rally by appropriate steps taken by a party 
which must no doubt pay costs for the in- 
convenience or expense caused to the other 
side from its omission. :..procedural law is 
intended to facilitate and not to obstruct the 
course of substantive justice. Provisions relat- 
ing to pleadings in civil cases are’ meant to 
give to each side intimation of the case of 
the other so that it may be met, to enale 
courts to determine what is really at issue be- 
' tween parties and to prevent deviations from 
the course which litigation on particular 
causes of action must take.” 


8. It will be apparent that amendment of 
pleadings are normally to be allowed  unlsss 
they cause injustice to the other side. -In the 
instant case: the plaintiff only sought the 


amendment of a- relief -for- possession in the: 


alternative in thesuit. According to-the: néc3s- 


_saty, allegations ‘already existed. in the , plant | 


and’ -the - omission > by. `.: -inadvertenze: l 

This amendment, - to - our‘: mind, was 

-got of such a nature. as: to- “amount: 
1979 AlL/13 VI G—16 
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as to territorial 
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to changing the nature of the suit. 
Consequently it should. have been allowed. 


‘The objection to-its being allowed at the ap- 


pellate stage, to our mind, has no force as 
it-is fairly settled that amendment of ` plead- 
ings can be allowed at any stage. 
- 4 The revision accordingly succeeds and 
is allowed. The order of the court below 
dated 15-11-1978 is set aside and the applica- 
tion for amendment is allowed. The case is 
remanded to the appellate court for deciding 
the appeal according to law. In the circum- 
stances of the case the parties shall bear 
their own costs. 

Revision. allowed. 
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M. N. SHUKLA, J. 
Prabhu Dayal, Appellant v, Ram Nik 


Lal and another, Respondents. 


Ex. First Appeal No. 83 of 1967, D/- 
2-3-1979." 

(A) Civil P. C. (5 of 1908), S. 47 — 
Powers of executing Court — Objection 
jurisdiction of trial 
Court. 


Subject to few rare exceptions, 
the general rule is that an executing 
court cannot go behind the decree. and 
particularly when the objection relates 
to. purely territorial jurisdiction, it can- 
not be entertained by the executing 
court, _ (Paras 2 and 5). 

. Anno: AIR a Civil P C. 
(9th Edn.), S. 47 N. 78. 


(B) Civil P. C. (5 of 1908), S. 60 — 
‘Agriculturis? — Test to determine, 

The. two fundamental tests which may 
be applied for determining as to whe- 
ther the objector is an “agriculturist” 
are:— 

(1) What is the preponderating source 
of his income and livelihood? and (2). 
does he devote the major part of his 
time, labour, attention and skill to the 
cultivation of land? 

(Para 6) 

Anno: AIR Comm, ‘Civil P. C. 
(9th Edn.), S. 60 N. 10. 

(C) Civil. P. €. (5 of 1998), S. 47 — 
Setting. aside sale of Sirdarj lands — 
Cannot be done in. execution - proceed- 


*(Against order and decree of B: B. L. 


_ Hajelay, Civil da iui ža 2-11- 
1968), - | 
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ings after ‘confirmation of sale — Re- 
medy. is separate suit. 


It is true that the sale of the two 
sirdari plots was illegal. The decree- 
holder was himself the auction-purcha- 
ser of part of the property attached and 
sold and respondent No, 2 was the auc- 
tion-purchaser of the remaining pro- 
perty. It must be held that even’ though 
the sale might have been initially ille- 
gal, yet it had been confirmed and so 
it was not open to the judgment-deb- 
tor to have it set aside im execution pro- 
ceedings and his proper remedy after 
the confirmation of sale was only by 
means of a suit against the auction-pur- 
' chaser. (Para 7) 

Anno: AIR Comm, Civil P. C. 
(9th Edn.), S. 47 N. 45, 


(D) Civil P. C, (5 of 1968), S, 47 — 
Dispute between judgment-debtor and 
a auction purchaser — Not a dispute 
between ‘parties’ within the meaning of 
S. 47, 


On proper analysis the first condition, 
which must be ` fulfilled as condition 
precedent to Section 47, C. P. C. isthat 
all questions must arise between the 
parties to the suit or their representa- 
tives and not between a party and his 
own - representative. To express it 
symbolically, if the. parties are A and 
B, the dispute must arise between their 
representatives but not between A and 
his own representative, or between B 
and his own representative. In other 
words, the ‘inter se’ dispute. between a 
party and his own representative is 
out-side the domain of Section 47, The 
test is whether the controversy has 
arisen between the parties arrayed 
against each other or between one of 
such party and his own representative. 
The two must be pitted against each 
other in hostile camps. (Para 8) 

The criterion for determining the ex- 
istence of the second condition is the . 
precise nature of the dispute which is 
raised. In other words, it is only after 
having regard to the character of such 
dispute that the question can be 
answered whether it relates to the ‘ex- 
ecution, discharge or satisfaction of the 


decree’, The ‘decree-holder-purchaser 
occupies two distinct capacities and 


what has to be carefully examined is 
whether in the controversy raised in 
the execution, he is litigating in _ his 
capacity as the decree-holder in which 
case the dispute shall be deemed to be 
between the decree-holder on the - one 
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hand. and the: judgment-debtor on the 
other. If, however, he is litigating in 
his capacity as a purchaser then he is 
litigating as a representative of the 
jJudgment-debtor and not as a repre~ 
sentative of the decree-holder. 
| (Para 11} 
Anno, AIR Comm. Pp CG, 
(9th Edn.), S. 47 N. 19. 
Cases Referred: Chronological Paras 
AIR 1961 All 183: 1961 All LJ 88 (FB) 
6 


Civil 


AIR 1937 AN 742: 1937 All Ly 889 (FB) 
9 


8, 
AIR 1934 All 609:1934 AN LJ 409 (FB 
= OF 
N. Lal, for Appellant. 


JUDGMENT :— This is a judgment 
debtor’s execution first appeal, Original- 
ly two persons namely, Ram Nik Lal 
and Jadunath Singh were arrayed as 
respondents. Later respondent No. 1 
died and the whereabouts of his heirs, 
if any, could not be traced out and 
eventually his name was deleted. by 
my order dated 28-7-1978. He was the 
decree-holder and also auction-purchaser 
of a part of the property in dispute. In 
the . circumstances the. . appeal abates 
against respondent No. 1, Ram Nik Lal 
but it survives against respondent No. 2 
Jadunath Singh. I have heard the coun- 
sel for the appellant, None has appear- 
ed for respondent No. 2. . 


2. In this 
urged before me on behalf of the av- 
pellant. The first question raised was 
the plea of lack of jurisdiction of the 
court which passed the decree, The 
decree-holder Ram Nik Lal had filed a 
suit in the court at Kanpur against the 
appellant Prabhu Dayal and had obtain- 
ed an ex parte decree in execution of 
which the houses and land of the ob- 
jector appellant were got auctioned. It 
has now been argued that the Kanpur 
court had no jurisdiction to entertain 
the suit and hence the decree under 
execution was a nullity. On facts it has 
been found by the court below that the 
objector had not succeeded in establish- 
ing that the suit which was filed be- 


fore the Civil Judge, Kanpur could not. 


have been filed in that court. It was 
Suit No, 14 of 1962 and the transaction 
giving rise to that suit must have re- 
lated to an earlier period. Prabhu Dayal 
objector, no doubt, stated that it was 
settled: between him and Ram Nik Lal 
at Chandwak- that the payment would 
be made in instalments as price of 


} 


— 


case three points .were. 
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¢loth-supplied and that Ram Nik Lal 
‘would come to Chandwak and realise 
the money, This statement was rightly 
disbelieved by the learned Civil Judge 


and I am also unable to give credeace 


to the assertion that the -creditor-pur- 
chaser would submit to the position taat 
he should approach the debtor at his 
residence to recover the money from im 
and the debtor should not himself care 
to send the money to the cerditor, There 
is another circumstance which be_ies 
this assertion, It was elicited in che 
cross-examination of Prabhu Dayal that 
such agreement about the mode of pay- 
ment was made only four or five years 
back, Prabhu Dayal was cross-examman- 
ed on 8-10-1966 and if this version be 
accepted, the agreement should be taken 
to have taken place on a date when 
the suit itself was instituted aa 
pauper suit on 27-5-1961 im che 
Court of 1st Civil Judge, Kanpur. For 
this reason in-the present case it is not 
possible to come to the conclusion taat 
no part of cause of action arises wich- 

in the jurisdiction of the Kanpur Court. 
Besides I am of the opinion that. swb- 
ject to a few rare exceptions, the gene- 
ral rule is that an executing court. can- 
not go behind the decree and particular- 
ly when the objection relates to purely 
territorial jurisdiction, it cannot be 
entertained by the executing court. 
Learned counsel for the appellant ' re- 
ferred me to~ the following dictum of 
Sulaiman, C. J. in'the Full Bench deci- 
sion of this Court.in Cantonment Board 
v. Kishan Lal, AIR 1934 All 609 (at 
p. 613):— =. 


“But it is not possible to lay: down 
broadly that an- execution court can in 
no circumstances go behind the ‘decree 
and must of a necessity shut its eyes 
to circumstances: under ‘which the 
decree came to -be: passed.” 


3. It must be pointed out that zhe 
above observation merely emphasises a 
possible exception .. to the general rale 
and does not annul the rule itself, This 


‘is made clear by the following | passage 


at the same page:— . 


“There” > may ` accordingly be cases 
where the decree is incapable of execu- 
tion, or is void and a nullity, in such 
a way as to make it impossible for -he 
executing Court to execute ‘it; or there 
may be cases -where’ there are certain 
statutory provisions which - prevent . -he 
executing © Court from proceeding: to 
sell certain property, for instance, where 
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che sale of certain lands is prohibited 
and not necessarily their attachment 
and order for sale. In such cases it may 
de possible for the Court in- one sense 
zo go behind the decree and. not exe- 


zute it; but in reality the-Court is mere- 


ly staying its own hands and ‘not in- 
quiring into the jurisdiction of the 
Court which ‘passed the decree.” 

4.. It is significant that the Full 
Bench case related not to territorial 
jurisdiction but to an alleged: lack of 
inherent jurisdiction and although the 
lower appellate court had allowed the 
>bjection on the view that the suit was 
not cognizable by the Munsif and had 


‘dismissed the application for execution, 


the High Court on appeal allowed it 
and ordered that the application for 
axecution should be proceeded with. 
The ratio decidendi of the Full. Bench 
decision is explicitly stated in the fol- 
lowing passage: — 


“But to hold that an seeeetne Court 
must ‘always inquire into the’ question 
of the jurisdiction of ‘the Court which 
passed the decree would be to reopen 
matters which might have been the sub- 
ject of the controversy ‘in the original 
suit and which might well have been 
decided on a consideration of the oral 
and documentary evidence. Such ques- 
tions may be mixed questions of law 
and fact, for example, as-to the place _ 
where the: cause of '‘action arose, the 
place where the contract was broker, 
the sub-division ‘in which the’ property 
in dispute’ was situated, the ‘nature and. 
character of land’ as to whether it is 
saleable or not and the validity of cer- 
tain transfers. All such questions are 
properly speaking questions which arise 
for consideration in the suit itself and 
which ‘have ‘to be  determinėd on an 
examination of the | evidence on the 
record, It would be too..much to lay 
down that the executing court can go 
behind these findings and reopen the 
yuestion and determine afresh that the 
Zivil Court decided this. question wrong- 
ly and. therefore improperly usurped 
jurisdiction.” _ 

5. Hence, I am of the opinion “that 
the plea with regard to lack of terri- 
torial: -jurisdiction could not .be enter- 
zained by the executing court in the 
present. case, 

6. The .second .. ‘contention was that 
she objector was -an -agriculturist and 
she attached: houses were used for agri- 
cultural . . purposes, . and consequently 
were not liable. to be : attached in view 
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of Section. 60, C. P. C. I am inclined to 
hold that the two fundamental tests 
which may .be applied for determining as 
to whether the objector is an “agri- 
culturist” are— (1) what is the pre- 
ponderating source of his income and 
livelihood? and (2) does he devote the 
ajor part of -his time, labour, atten- 
tion and skil] to the cultivation of land? 
See Chandrawati Tewari v. U. P. Gov- 
ernment 1961 All LJ 88: (AIR 1961 All 
183) (FB). Applying these tests to the 
present case it cannot be said that the 
objector was an agriculturist. I¢ has 
come in his own statement that he car- 
ried on business in Darjeeling where 
he had been living for 10 or 12 years. 
In the very objection the appellant ex- 
pressly asserted that he had been living 
at Darjeeling in connectidbn with his 
business for the las: 12 years. Obvi- 
ously, therefore, he could not claim 
that- he personally carried on business 
in his village Chandwak District Jaun- 
pur. The entire Lagan paid by 
him is Rs. 20/- only and such a small 
holding would hardly be sufficient to 
maintain himself, his family and his 
two brothers. His own witness Triveni 
stated that while . the ‘cloth business. 
used to take place all the other brothers 










of Prabhu Dayal. did.cloth business im. 


Chandwak Bazar and 
Parchoon goods. On the basis of 


. also kept some 
such 


' evidence it was rightly inferred that. the 
cultivation. was not the profession | of - 


the objector and his real profession was 
business, . It, was certainly possible to 


-ascribe to him a profession other than- 


“agriculture. He is, therefore, not. an 
agriculturist . and the houses attached 
were ‘not held by him as such. and weré 
. not exempt from attachment and sale 
under Section 60-(c) of the Civil P. C. 


4%, The third plea raised on behalf 
of the appellant was that part of the 
attached property was sirdari and was, 
therefore, . not saleable. .The objector 
had asserted that two.of the plots sold 
i.e.-plots Nos. 1131/5 and 
sirdari - plots as is evident. from the 
extract of Khatauni and hence were. not 
saleable. ‘It is true 


decree-holder 
self the 


1131/6 _ were 


‘that the sale of © 
these two sirdari. plots was illegal. It. 
will be proper to mention here. that the. 
Ram Nik Lal was him-. 
auction-purchaser' of part, of 
the property attached and: sold and re- 


gal, yet it had. been confirmed and so 
it was not open to the. judgment-deb- 
tor. to have it set aside in execution -pro- 
ceedings and his proper remedy after 
the confirmation of sale was only by 
meéans of a suit against the auction-pur- 
chaser, This is the conclusion which 
must be deduced from several rulings, 
including the Full Bench decision (AIR 
1934 All 609) (supra), which has been — 
delivered by this Court on this point. 
My main reason for coming to this con- 
clusion may be stated as follows, It is 
a proposition which does not admit of 
any doubt that in order to attract Sec- 
tion 47, C. P. C., two conditions must 
be simultaneously fulfilled: — 


(1) All questions must arise between 
the parties to the suit in which the de 7 
cree was passed or their represen- 
tative and (2) must relate to the execu- 
tion, discharge or satisfaction of the 
decree. Learned counsel for the -ap~ 
pellant referred me to the amendments 
made in’ Section 47, C. P. C. by the 
Civil P. C. (Amendment) Act, 1956 (Act 
No, 66 of 1956). For the original: Ex-. 
planation which was entirely different, 
the following’ Explanation was sub- 
stituted : | | É 


“Explanation— For the purposes of 
this section, a plaintiff whose suit — has. 
been . dismissed, a defendant .. against 
whom .a suit hasbeen dismissed -and a . 
purchaser at a sale in: execution of the 


decree are parties’ to the suit.” 


8. On the, strength: of the’ above 
amendment is was. argued that the pur~ 


- chaser at a sale in ‘execution of a‘ de. 


cree was a party. to the suit.. and. çon- 
sequently the dispute. between him and’ 
the . judgment-debtor. was a question. 
which arose between -the parties to. the 
suit in. which. the decree was. passed, 
and hence the first condition for.’apply-. 
ing Section 47,.C. P,.C. was fulfilled. 


This argument is fallacious: and cannot. . 


stand scrutiny, .On proper analysis the 


‘first - condition, as. stated. above, which 


must be fulfilled as condition precedent) 


to Section 47, C. P. C. is. that all ques- 
tions must arise between the. parties. tòp... 


the suit or their representatives and not) 


between a party and-his own represen~|. - 


tative. To. express - it symbolically, iff. 
the parties are, A and B, the~ dis-/: 
pute must arise between their represen- 


tatives but not between A ‘and: his own} ` 
representative, or between’ B and™ his 

own representative. ~ In- other words,; _ 
the ‘inter. se- dispute, between a. party. . 


spondent  No,. 2 Jadunath Singh was. the. 
auction-purchaser of the. remaining _pro- 
' - |perty. It must beheld- that -evéen' though 
-ithe ‘sale might. have been, initially. ille- 


. ithe domain of © 
that a question that’ afises between the 
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arid his own representative’ is out-side 
Section 47.: 


judgment-debtor and his representati~e 
cannot be said to arise between the par- 
tiès to the suit. The`test is whether 
|the controversy has arisen between thz 
| parties” arrayed against each other r 
between one of such party and his owa 
representative. The two must be pitted 
against each other in hostile camps. Th® 
effect of the amendment is only Ð 
treat the purchaser at a.sale in exec2- 
tion of the decree as a party to th? 
suit but its effect is not to place him 
in a position antagonistic to the very 
party of whom he is a representative. 
A controversy between a party and bs 
own. representative does not fall within 
the ambit of Section 47, C, P. C. Th2- 
interpretation which I am inclined ©) 
place on Section 47, C. P. C., finds full 
‘Support from the following observatio 
in the Full Bench case of Kedar Nana 


Yy. e Chandra Sinha, 1937 AN LJ 
889 at 897 : (AIR 1937 All 742 et 
page TAT: —- r 


“But it is not, suffiċient to hold tha 
the auction-purchaser is a represente- 


tive either of the judgment-debtor or rf. 


the decree-holder for the purpose cf 
applying. Section 47,,C.P.C. It is fur- 
ther . ‘necessary to see that the disprte 
- is 


their representatives. ‘The mere fact 


that the two persons who are litigating. 


are either parties or representatives af 
thè parties would not in itself be sufi- 
cient; for example, ` a 'judgment-debtre 


might have transferred his interest by ` 


‘a voluntary sale to third party aad 


‘then there’ may be “a disptite ` between: ` dent to the. applicability, of ‘Section. 47, 


the’ ‘judgment-debtor ` and. : this’: third 
party ` as to the extent of ‘the proper *- 
which ‘has passed under it. The judg- 
ment-debtor is of course a party <0 
the ‘suit and the transferee is a re- 


presentative of that’ party; but the- dis- > 


pute between them cannot ,be said zo. 


be a dispute arising between ` the paz- ` 


fies to the suit because it is’a dispu-e 
_ between one. party ana his own , fepre- | 
' sentative. ië 


"i 9., It is well settled that an action=" 
purchaser is. a representative of the 
> judgment-debtor_ and not. of the decree- 
. holder. It is not necessary . to refer it 
å. -catena. of cases on this point. Suffice 
. it to refer to ..the. statement - of. law 
summed up. jn: Kedar. Nath Sinha vw 


- 


Arun Chandra. (supra). at P, Bo, Of An 2 


LJ): (at p. 746. of AIR) :— 


It follows - 


' gages or attachment 


one arising. between the parties 3 


‘having regard to the. character ‘of suchi. . 


(4. N. Shukla J.) {[Prs: 8-11] All, 197°: 


“There has -been a considerable con- 
fct of opinion in almost all the High 
Courts as regards the . question “whe-’ 
ther an auction-purchaser is a represen- 
tative of the decree-holder or of the 
jadgment-debtor or of -both or of- 
reither, and unfortunately all such 
opinions have been expressed in one 
case or another, The view which has 
keen taken in this court has been that 
the auction-purchaser is really a repre-. 
sentative of the judgment-dedtor and 
not of the decree-holder. The references 
to the Full Bench of this Court have 
already been given, Obviously when a 
Gecree-holder:- puts up a certain property 
for sale in order to realise his money 
ke is putting up the right, title and 
interest of-his judgment-debtor to sale 
and is not trying to put up tc sale his 
cwn interest in the property. It would 
llow that the purchaser acquires 
what was put up for sale and not what 
was not so put up. He is therefore a 
purchaser of the right, title and inter- 
est of the judgment-debtor and must 
kecome a representative of the judg- 
ment-debtor succeeding to his estate. 
Ordinarily, therefore, the auction-pur- 
chaser. would not be a representative of 
tne decree-holder but in cases -of mort- 
there are certain 
rights of. priority possessed : by the mort- 
gagee or the attaching ` creditor which 
would certainly. pass ‘to the auction- — 


‘purchaser on: the principle of subroga-.. 


tion, and. not on _ the ground that ‘such - 
‘Tights: had actually ` been: put -up for 
‘sale. and Purchased by the a a 


enaser. ee 


- 10.° Thus, the first on precs 7 


C P. C. is absent ‘in ‘the - ‘instant case. 


11. Even the second ' ‘condition - for 
applying Section 47, C. P. C. is not ’ 
fulfilled. in the present casė,/ inasmuch : 
-as the plea raised. by the judgment-deb- -‘ 
ter does not. relate to the “execution, 
d'scharge or satisfaction of the’ decree.” 
Txe ‘criterion: for detéerminitig’ the exis- 









tence of the second condition is the pre-| ~ | 
cise nature of the dispute | which is rais? ` 


ed. In other words, it is only after] — 
dispute that the question can be ans- 
wared whether it relates to the ‘execti~- 
tion, discharge ‘or ‘satisfaction of the 
decree? ' The 
ocćupiés © two distinct ‘capacities `. andi’ 
woat Has .to ‘be carefully: examined is"as|- 
to whethér’ in the’: controversy... raiséd* inj, 


‘decree-holder-purchaser| 
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the execution he is litigating in his 
capacity as the decree-holder in which 
case the dispute shall be deemed to bé 
between the decree-holder on the one 
hand and the judgment-debtor on the 
other, If, however, he is litigating: in 
his capacity as a purchaser, then, he is 
litigating as a representative of the 
judgment-debtor and not as a represen- 
tative of the decree-holder, This posi- 
tion can be satisfactorily demons-rated 
by referring to another important prin- 
ciple of law. A clear distinction has 
always been drawn between two classes 
of suits one, suit for recovery of pos- 
session of immovable property and the 
other, suit for recovery of money by 
sale of immovable property. In the 
former case the decree is for delivery 
of possession while in the latter the 
decree is only for money realisable by 
sale of immovable property. The exact 
point of satisfaction of the decree is 
different in these two categories, In 
the former case so long as the decree- 
holder does not. obtain. possession of the 
entire property, -his decree has not been 
fully executed and certainly not satis- 
fied. On the ‘other hand, in the latter 
case where the decree is for payment of 
money only and the money is paid to 
the decree-holder, his decree is satis- 
fied, although the auction-purchaser may 
‘have some difficulty either in acquiring 
title or in acquiring possession. In the 
instant case both the decree-holder-auc- 
tion-purchaser. and the stranger-auction- 
purchaser (respondents Nos. 1 and 2) 
deposited the price money and after 
confirmation of the sale the decres-hol- 
der i.e, respondent No, 1 withdrew the 
entire purchase money, hence the de- 
cree-holder-purchaser ‘lost the status of 
a decree-holder and became an atction- 
purchaser and an auction-purchaser, as 
_ already observed above, is a represen- 
tative of the judgment-debtor himself 
and not of the decree-holder. He is 
henceforward litigating purely in his 
capacity as a  represéntative of the 
judgment-debtor and not as a represen- 
tative of the decree-holder, as the de- 
cree stood satisfied as soon as he with- 
drew his entire purchase money de- 
posited’ by the two respondents, The 
same conclusion is reinforced by apply- 
ing the provisions of Section 65, C. P. C. 
which lays down that where immov- 
able property is sold in execution of a 
decree and such sale has become abso- 
lute, the property shall be deemed to 
have vested in the purchaser from the 
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time when the property is sold and not 
from the time when the sale becomes 
absolute. It is, therefore, clear that as 
soon as the sale was confirmed and, 
therefore, it became absolute, the title 
vested in the auction-purchaser and he 
could not be divested by any sub- 
sequent act. He became fully entitled 
to the property which vested in him 
and his title could not be destroyed in 
such summary proceedings, Therefore, 
on a proper analysis the conclusion be- 
comes irresistible that in the instant 
case the dispute was really between the 
same parties i.e. the judgment-debtor- 
objector and his own representative, 
namely, the decree-holder in his capa- 
city as auction-purchaser. Hence, it 
was not a dispute relating to the execu- 
tion, discharge or satisfaction of the 
decree and even if the sale of the ‘sir- 
dari’ plots was illegal, no relief on 
this score could be granted by the 
Court in the execution proceedings. 


12, I, therefore, find no force in this 
appeal which is accordingly dismissed. 
The objection of the judgment-debtor 
filed under Section 47, C. P. C. must 
be rejected, In the circumstances of 
the case, however, I make no order as 
to costs, 
. Appeal dismissed. 
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M/s- Mohan Meakin Breweries Ltd., 
Lucknow, . Petitioner v, State of U. P, 
and others, Opposite ‘Parties, 

Civil’ Misc. Writ Petns: 2603, 2873, 
4002, 6104, of 1973; 618 of 1975; 737 and 
429 of 1976 and Spl. Appeal No. 79 of 
1968, D/- 9-3-1979. 

(A) U. P. Excise Act (4 of 1910), Sec- 
tions 28, 29 — Petitioner holding licence 
for manufacture of Indian made foreign 
liquor including Rum and another for 
bottling Rum — Process for bottling 
consisting of transferring liquor from 
Vats in bonded ware house, to bottles 
in another bonded ware house, under 
supervision of Excise Department — 
Excise duty is chargeable on Rum at 
the point of issue and not at the point. 
of manufacture: 1978 AIl LR 534:1978 
Tax LR NOC 107, Foll. | (Para 7) 

(B). U, .P. Excise Act (4 of 1910), Sec- 
tion 31 — Bottling licence cl. 7 — Ex- 
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cise duty. on wastage — No efficacy. -e 
(Constitution of India, Art. 265). :-. , 

Clause 7 of the ‘bottling licence which 
imposes liability for excise duty ‘on 
wastages ‘has no efficacy. A tax can be 
imposed only by a statute and not 3y 
a rule or regulation, unless the Statrte 
authorises this to be done: AIR 1971 Sc 


517, Foll (Para 4) 

Cases Referred: Chronological Paras 

1978 Tax LR NOC 107: 1978 All 
534 ; 

AIR 1971 SC.517 4 


S. K. Suri, for Petitioner; Standing 


Counsel, for Opposite Parties. 


C. S, P. SINGH, J.:—- These cases ere 
being disposed of by a common judg- 
ment as they raise a common question 
of law, and the essential facts are tne 
same, For the purposes of deciding 
controversy that has arisen between 
the parties, it will be sufficient to stete 
the facts in Writ Petition No, 2603 of 
1973. 


2. The. petitioner; a Limited Com- 
pany holds a licence in Form P. D. 1 
for the manufacture of Indian made 
foreign liquor. The petitioner also 
holds licence in Form F. L. 3-A r 
bottling of Rum, Rum, that is bottled 
by the petitioner, is supplied to Military 
Troops exclusively, The process Hr 
bottling consists of transferring liquor 
from vats, which are in a bonded war2~ 
house to bottles in another bonded wara- 
house, under the supervision’ of the 
Excise Department, The Excise Depart- 
ment imposed éxcise duty on the quar- 
tity of Rum = manufactured by t, 
on the basis that the assessee became 
liable to pay excise’ duty as soon as it 
manufactured rum, and. wastage in -tke 
bottling process could not be taken 
into account for fixing excise’ duty. The 
petitioner’s representation and revisicn 
against this levy have been turned dowa, 
and hence the present petition. 


3. In the present petitions, it is net 
disputed that the quantity of Rum cai- 
culated bottlewise falls short’ of the 
quantity of Rum transferred from the 
vats to the- bottles.. - According. to ‘tke 
petitioner the wastage occurs on account 
of ‘unavoidable causes like : evaporation 
and spillage in the process of bottling. 
The State has taken up the stand in tke 
counter-affidavit filed that the wastage 
occurs on account of the negligence cf 
the assessee, and in case the petitioner 


+ 
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had exercised caution, wastages: could 
have been avoided, As. will be presently 
shown, the validity of.the levy of excise 
duty on the.,wastage occurring during 
fhe bottling process, does not depend as 
to whether the. wastage has occurred on 
eccount of the causes attributed by the 
petitioner or as to whether it ‘was due to 
fhe negligence of the pétitioner,’ as 
stated in the countér-affidavit. 


4. The Excise duty sought to be 
charged from the petitioner has to be 
justified under S. 28 of the Act. In case 
the petitioner becomes liable for pay- 
ment of excise duty as soon as Rum is 
manufactured by him, the demand 
would be justified. In case, however, 
duty is payable only on issue of the 
manufactured commodity, the petitioner 
will not be liable. The question as to 
whether under the U, P. Excise Act 


cuty is chargeable at the stage of manu-| 


facture or at the point of. issue, has been 
considered in the case of Mohan Meakin 
Breweries Ltd., Ghaziabad (this very pe- 
ttioner) v, State of U. P. in Civil Misc. 
Writ Petn. No. 839 of 1975, decided on 
pril 27, 1978, reported in 1978 All LR 
534: (1978 Tax LR NOC 107). After con- 
sidering the various decisions of the 
Supreme Court, the provisions of the 
£ct, the Excise Manual, and the depart- 
mental practice, this Court held (i) that 
excise duty is a single point duty, and 
if it is charged at one of the points men- 
tioned in Section 28, it cannot be charg- 
ed at another point, (ii) excise duty is 
a charge essentially on the production 
oc manufacture of an exciseable article, 
but for administrative convenience it 
may be imposed at stages subs2quent to 
the production or manufacture, (iii) Sec- 
tion 29 of the Act, the duty notifications, 
and para 814 of the Excise Manual indi- 
cate that duty is chargeable at the point 
o= issue, and not at the point of manu- 
facture, (iv) the departmental practice 
o? charging duty at the point of issue 
corroborated this view. Sri Jagdish 
Swarup, appearing on behalf of the De- 
partment tried to persuade us that ex- 
cise duty under the Act was leviable at 
the stage of manufacture, but as at pre- 
not inclined to 
d:ffer from the view taken earlier. The 
view expressed by us earlier stands 
amply fortified: by two other considera- 
tions, attention to which was drawn. dyr- 
irg the course of the hearing of these 
petitions, The first is the proviso to Sec- 
tion 29, which reads: 


— 


- 
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“Provided that where the payment is 
made upon. issue -of an exciseable article 


.for sale from a warehouse established or 


licenced under S. 18 (d), it shall be at the 
rate of duty which is in force on that 
article on the date when it is issued from 
the warehouse.” 


The proviso clearly indicates that in 
cases where an exciseable article is kept 
in a warehouse established under S. 18 (d) 
and payment is made on issue for sale, 
as is the case here, the rate of duty is 
one, which is in force on the date when 
the article ig issued from the warehouse. 
Thus, the rate of duty is linked in point 
of time to the date of issue for sale and 
not to the date of manufacture, Further, 
as has been noticed in the earlier deci- 
sion, the rate of duty on Rum varies 
with the place to which it is issued, 
and thus, whatever be the maximum rate 
of duty prescribed in S. 28 (3), duty can 


be charged only on the amount issued, 


-situation obtains in respect 


-tions Nos. 390E 


at the rates appropriate for the destina- 
tion where the. articles are sent. The 
second being that by various notifica- 
tions issued by the State Government, 
viz., Notifications Nos. 1130 E/XIII-328/ 
1962,. 7901 E/XIII-337-74 of November 20, 
1974, 6628 E/XITI-501 (1)-71 of Oct, 25, 
1972, 1990 E/XIII-333-70 of March 31, 
1970 and 1275 E/XIII-508-62 of March 30, 
1962, the rate of duty in respect of Rum 
supplied to Indian Troops varies with 
the place where it is sent, A similar 
of country 
liquor, as is apparent from the Notifica- 
FXII- 326-58 of March 23, 
1959 and 729 E/XIJI-336-67 of March 23, 
1968 and Notification No. 573 E/X11I-331- 
75 of Feb. 13, 1975, which lay down dif- 
ferent rates of excise duty for different 
towns in Uttar Pradesh, These Notifica- 
tions clearly indicate that duty is 
chargeable only at the point of issue 
and the rate fixed with reference to the 
destination of the liquor. This could not 
have been so in case duty was charge- 
able and payable as soon as liquor was 
manufactured. Reference to cl. 7 of the 
bottling licence may also be made. This 
clause is to the following effect:— 


“7, The. wastages of spirit in bottling 
and filling the bottles shall be recovered 


from the licensee at the full rate of 
duty leviable--on Indian made foreign 
liquor at the diperction of. ae Excise 


Commissioner.” 


‘ Although ‘this ein ieee imiposes. a. ‘liability 


for excise: duty” -on wastages, it has no 


efficacy -as it. is.settled-that a tax can 


be imposed. only. by a-Statute and not. 


Union of India v.. Deoria Sugar Mills - 


-court and the suit was 


A.I R. 


by a. rule or. regulation, unless the. sta- 
tute authorizes this to be done,. See 
Bimal Chandra Banerjee v. State of 
Madhya Pradesh, AIR 1971.SC 517. The 
Excise Act does not authorise the impo- 
sition of excise duty by a term contain- 
ed in a bottling licence. This apart, the 
licence clause is ineffective, as. Section 28 
and Section 29 and the duty Notifica- 
tions issued under the Act clearly indi- 
cate that duty is to be charged only at 
point. of issue and the rate fixed with 
reference to the destination. 

5. It is, thus, clear that the impugn- 
ed levy cannot be aed in all these 
petitions. 


In Special Appeal No. 79 of 1978 the 
matter has been remanded to the Excise 
Commissioner for considering the claim 
of the petitioner for being exonerated 
from payment of excise duty. However, 
on the view taken by us that excise duty 
is not payable on bottling wastage, no 
useful purpose would be served by ask- 
ing the Commissioner to reconsider the 
matter. 


6 The petitions and the special ap- 
peal are allowed, and the impugned de- 
mand of excise duty on bottling wastage 
is quashed and the respondents are. re- 
strained from realising or adjusting the 
impugned demand of excise duty on 
bottling wastage, There shall be: no 
order as to costs, E 
Appeals allowed, 


` 
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H. N. SETH AND N. N. MITHAL, JJ. 
Union of India, Appellant -v. Deoria 
Sugar Mills Ltd., Respondent, . 
First Appeal No, 68 of 1968, D/- 
1979.* 


(A) Limitation Act (36 of 1963), S 
(1) — Prosecution in a court ee 
jurisdiction relying on earlier D.B. deci- 
sion — Due diligence. 


Where a suit for compensation against 
the Railway Company was instituted, 
after serving a notice under S, 80, in 
the Calcutta High Court relying on the 
earlier - Division Bench decision of that 
dismissed for. 
want of territorial jurisdiction | relying. 
on a later Division Bench decision, . it 


6-3- 


“(Against judgment and decree of S. P. 


Misra, Civil J., Deoria, bi 26-9-1967.) 
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_ @annot be said that:the plaintiff was not 
acting‘ diligently in ‘prosecuting his case 
before the Calcutta High Court, ‘He was 
‘entitled to exclude the period during 
which the suit remained pending in: Cal- 
cutta High Court. AIR 1949 Cal 622 and 
AIR 1960 Cal 391, Ref. (Pare 3) 

Anno: AIR Comm. Lim, Act (5th Edn), 
S. 14 N, 23, 11. ; 

(B) Railways Act (9 of 1890), S. 73 — 
Damages — Insurance Company paying 
part of damages — Railway not exchud- 
ed from liability to pay entire damazes, 
including those paid by Insurance Cem- 
pany, 

Where the consignor sued the Rail- 
way for compensation for -damages to 
the machinery and it is found that the 
plaintiff had received part of dameges 
from Insurance Company which had in- 
sured the machinery it cannot be sub- 
mitted that the plaintiff after receiving 
a part of the compensation from the In- 
surance Company could not claim -hat 
amount from the Railway Company. 
(Para 10) 


The position of the insurance com- 
pany in the circumstances was, that of 
an indemnifier, The railway company 
continues to be primarily liable for the 
damages sustained by the plaintiff and 
it not being a party to the contract of 
indemnity, cannot be absolved of its 
liability to pay the damages to consigmor 
merely because the consignor: had al- 
ready recovered the money from the 
insurance company, under a contraci of 
insurance. In such a case the consignor 
will receive the compensation for damage 
suffered by him in trust for the insurance 
company. After the consignor receives 
. the amount from the railway company, 
he will have to make it over to the in- 
surance company to the extent to which 
it had already indemnified him. This is 
how the consignor is prevented fom 
being doubly compensated in respect of 
the loss suffered by him i.e. once by re- 
ceiving the compensation from the in- 
surance company and again receiving the 
same directly from the railway company. 
AIR 1970 Mad 48, Disting. (Para 9) 

“Anno: AIR Manual (3rd Edn.), Rly. £ct, 


S. 73, N., 19. 

Cases Referred: Chronological Paras 
AIR 1970 Mad 48 T, 9 
AIR 1960 Cal 391 . .> ; 5 
oe 1949 Cal 622.-° >. . § 


=$. K. Tiwari and Lalji Sinha,- for Ap- ` 


pellant; V Swarup; for Respondent. 
H. N. SETH, 'J.:— Being aggrieved by 
the judgment “and decree dated *26th of 


Union of India. v.:Deoria Sagar Mills (Seth. J.) .-: 
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Sept. - 1967, passed by the Civil Judge, 
Deoria ‘decreeing the suit filed by Deor 
ria ‘Sugar Mills Ltd:, for recovery .of a 
sum.of Rs, 37,860.94 Paise, the Union of 
India has come up in appeal before us. . 


2. Briefly stated, the facts giving rise 
to the present appeal are that on or 
about 29th Feb., 1952 one Oriental Trans- 
port Service, acting for and on behalf 
of and as agent of the plaintiff, Deoria 
Sugar Mills Ltd., handed over a con- 
signment of Sugar Mills Machinery con- 
sisting of vacuum creating Unit to the 
Central Railway at Victoria Dock for 
being carried at ‘Railway Risk‘ rate to 
Deoria Sadar,‘a station on the North 
Eastern Railway which is owned by 
Union of India, According to the plain- 
tiff, the said consignment reached. Deo- 
ria Sadar on or about lith of July, 1952 
in such a badly damaged and broken 
condition that the machinery had become 
totally useless. The plaintiff was thus 
deprived of the use of the’said machir 
nery and had suffered loss and damages 
amounting to Rs, 37,860.94 Paise (Ru- 
pees 30,005.81 actual costs of consign- 
ment, Rs, 7,424.69 P. towards the freight 
and clearing charges paid to Oriental 


. Transport Service and Rs. 440.44 P. in- 


surance charged), Thereafter the plain- 


tiff laid a claim’ with the Union of India 


for the aforesaid amount at Calcutta 
within the original jurisdiction of Cal- 
cutta High Court. As the defendant did 
not pay the said ‘amount, the plaintiff 
served a notice under S. 80 of the Civil 
P, C. which was duly delivered to and 
accepted by the defendant at Calcutta 
within the original jurisdiction of Cal- 
cutta High Court, Eventually on 7th of 
May, 1953, the plaintiff filed Suit No. 
1945 of 1953 for recovery of the afore- 
said amount on the original side of Cal- 
cutta High Court, The Calcutta High 
Court by its judgment and decree dated 
6th June, 1966 dismissed the suit on the 
‘ground that it has no jurisdiction to try 
it. The plaintiff then filed the present 
Suit No. 19 of 1966 on 25-7-1966 in the 
court of Civil Judge, Deoria and claimed 
that as he had been, between 7-5-1963 
and 29-6-1966 prosecuting with.due dili- 
gence. Suit No. 1945 of 1953 before Cal- 
cutta High Court which for defect ‘or 
want of jurisdiction was unable to enter- 
tain it, it was, while computing period , 
of limitation for filing the present suit, 
entitled to the benefit of S. 14 of the 


‘Limitation Act and it should be taken 
that the present suit had been filed with- 


‘in the- limitation’ pres¢ribed :therefor.* 
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3 The defencant, Union of India zon- 
. tested the suit on the ground that the 
plaintiff had no cause of action agzinst 
defendant. According to defendant, <fter 
the consignment reached the destination, 
a notice under Ss. 55 and 56 of the Fail- 
ways Act was sant to the plaintiff ask- 
ing it to take delivery of the goods, The 
plaintiff, however, refused to take the 
delivery and the said consignment is 
still lying at the Railway premises at 
Deoria Sadar, North Eastern Railway at 
plaintiffs risk end responsibility, The 
North Eastern Railway was throughout 
ready and willing to deliver the goods 
on payment of railways dues and charg- 
es. The consignment lying at the dssti- 
nation was of considerable value and 
under the law the plaintiff should have 
removed the same and jn case of damage 
it should have sued the defendant for 
the balance; that the suit was bad be- 
cause the Centra] Railway on which zon- 
signment had been booked had not been 
made a party. Further the defendant 
had already realised the amount of 
damages if any from the Insurance Com- 
pany. The cause of action for filing the 
present suit did not survive and that in 
any case, the plaintiff was not entitled 
to the benefit of Section 14 of the Indian 
Limitation Act and the present suit was 
barred by time. | 


4. The trial court, after discussing 
the evidence produced in the case, came 
to the conclusion that the consignment 
of machinery booked on behalf of the 
plaintiff at Victoria Dock, a station on 
the Central Railway reached Deoria 
Sadar, North Eestern Railway in a sad- 
ly damaged cordition and that it had 
been so damaged during the course of 
transit due to negligence of the rail- 
ways owned by the Union of India. .It 
held that the suit was neither bac for 
non-joinder of a necessary party nor 
was it barred by limitation as the p_ain- 
_ tiff would be entitled to the benefit of 

Section 14 of the Limitation Act. The 
trial court further held that notwith- 
standing the fact that the plainiff has 
already recovered part of the damages 
from the Insurance Company nonetheless 
it is entitled to recover the amount 
claimed by it from the Union of India. 


5. In this appeal, learned counsel! ap- 
pearing for the Union of India did not 
question before us the finding reccrded 
by trial court, that the consignment 
booked on behalf of the plaintiff trem 
the Victoria Dock station was. kadly 
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damaged during the transit te Deoria 
Sadar, He also did not dispute before us 
that the extent of damage, suffered by 
the plaintif in connection with the con- 
Signment booked by it, was to the ex- 
tent as claimed by the plaintiff in the 
suit. Learned counsel appearing for the 
appellant pressed the appeal only on the 
following 2 grounds:— 

1. That the trial court erred in hold- 
ing that the plaintiff was entitled to the 
benefit of S. 14 of the Limitation Act. 
The suit filed in Deoria Civil Court on 
25-7-1966 in respect of damage to a con- 
signment which was to be delivered at 
Decria in the year 1953 was barred by 
time and, 


2. The trial court erred in holding 
that notwithstanding the fact that the 
plaintiff had recovered substantial por- 
tion of the loss suffered by it from the 
Insurance Company, it was entitled to 
recover the entire amount of damage 
suffered by it from the Railway Com- 
panies. 


As far as the first submission made 
by the learned counse] for the appellant 
is concerned, the plaintiff had served a 
notice under S. 80 of C.P.C. on the Union 
of India at Calcutta within the jurisdic- 
tion of Calcutta High Court, It filed 
Suit No, 1945/53 in the Calcutta High 
Court on its original side on 7th May, 
1953 and claimed that a part of the cause 
of action had arisen within the jurisdic- 
tion of that court inasmuch as` notice 
uncer S. 80 of the Code of Civil Proce- 
dure had been served upon the Union of 
India at Calcutta within the jurisdiction 
of zhat court, The plaintiff claimed that 
in the case of Dominion of India v. Jag~ 
dish Prosad Pannalal (AIR 1949 Cal 622) 
a Division Bench of that Court had ruled 
that as in that case notice under S. 86 of 
C. P. C. had been served upon defendant 
at Calcutta, that Court, had ample juris- 
diction to try the suit. It was for this 
reason that he was under a bona fide 
impression that the Calcutta High Court 
before which he had been prosecuting 
Suit No. 1945 of 1953 with due diligence, _ 
had ample jurisdiction to try the suit. The 
case of the defendant on the other hand 
is that in the case of Niranjan Agarwalla 
v. Union of India (ATR 1960 Cal 391) a 
Division Bench of Calcutta High Court 
had held (at p. 394):— 

"Notice under S. 80 is not a part of 
the plaintiffs’ cause of action although 
it is a condition precedent which must 
be pleaded: and, if necessary, proved, un- 
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less waived before a suit can be insti- 
tuted and maintained: against the Gov- 
ernment. In any event. the place fom 
where notice under S. 80 is sent or. issu- 
ed in no- circumstances gives the. court 
of that place jurisdiction to eae 
the suit.” 


He sontenaed that after it was ' defi- 
nitely ruled by a Division ‘Bench, in 
Niranjan Agarwalla’s case, that giving 
of notice under S. 80 of the Civil F. C. 
is not part of cause of action for filing 
. a suit, it cannot be said that the phain- 
tiff acted diligently in prosecuting the 
suit thereafter in the Calcutta High 
Court, We are unable to accept this sub- 
mission. When the plaintiff filed Suit 
No. 1945 of 1953 before the Calcutta High 
Court the decision of that court in Do- 
minion of India v. Jagdish Prosad Pan- 
nalal a Firm (AIR 1949 Cal 622) which 
was a Division Bench decision held that 
it cannot be said that the plaintiff did 
not act with due diligence in filing the 
suit before that Court: The decision of 
Calcutta High Court in Niranjan Azar- 
walla’s case, which also was a Div bion 
Bench decision did not notice the earlier 
Division Bench decision:.in, Dominiom: of 
India v. Jagdish Prosad Pannalal -(supra). 
In the circumstances, if the plaintiff 
decided: -to press his claim . before Zal- 
cutta High Court onthe basis of earlier 
' Division Bench decision of that cours in 
Dominion of India v, Jagdish Prosad’s 
case, it cannot be said that he was not 
acting diligently in prosecuting his’ zase 
before the Caleutta High ‘Court. We, 
therefore,: agree with the trial court zhat 
although from 7-5-1953 when the plain- 
tiff filed Suit’ No, 1945 of 1953 in Cal- 
cutta High Court, and till _ 29-6-2 968 
when the suit was. dismissed on . the 
ground that Calcutta High Court had 
no jurisdiction to try the same it had 
been prosecuting the suit with due dili- 
gence, Section 14 of e: Limitation Act 
runs thus: 


~°") In computing the. Bead: of limi- 
tation for -any suit the time during which 
the: plaintiff has been - prosecuting with 
due diligence: another civil: proceed_ng, 
whether in a court of. first instance or 
of appeal or revision, against the defen- 
dant shall be excluded, where the pro- 
ceeding relates to the same matter in 
issue and is prosecuting in good. faitk in 
a court which, from defect of- jurisdic- 
tion -or other cause of a like nature. is 
unable to entertain it.” 

It is not disputed that during all fhis 
time. the’ plaintiff . had: been ~ prosecuting 
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the suit No. 1945 of 1953 in the Calcutta 
High Court-.and thet the suit related to 
a matter. which is in.issue in the present 
suit as well, As -has already been held 
by us, the plaintiff nad been prosecuting 
that suit with due diligence, and there 
is nothing to show that the suit was not 
being prosecuted in good faith. The Cal- 
cutta High Court held that ir could not 
entertain the suit as it had not territorial 
jurisdiction to try the same. Accordingly 
as provided under S. 14 of the Limitation 
Act, in computing the period of Limita- 
tion, the period during which the Suit No. 
1945 of 1953 remained pending in the 
Calcutta High Court ie the period be- 
tween. 7-5-1953 and 29-6-1960 has got to 
be excluded. Learned: Counsel for the 


appellant concedes that if this period is. ` 


excluded in computing the period of 
limitation, the present suit is well within 
time. In the circumstances we find no 
substance in’ the first submission made 
by the learned counsel for, the appellant 
and held that the suit is not barred by 
time, - 


6. Coming now to he second bmi 
sion, the case of the appellant is that the 
liability -of Union of India is merely to 
compensate the plaintiff for the loss 
suffered by it. Total loss which the 
plaintiff claimed to have suffered was 
Rs. 37860.94. It has in this regard al- 
ready received. a sum amounting to 
Rs. 33,135 from -the Insurance Company. 
His loss, to this ‘extent . already stands 
made good, Actual loss for which the 
plaintiff,. could maintain the claim thus 
comes to Rs. 4, 725.04 P, According to 
the learned counsel, the plaintiff cannot 
after realising the sum. of Rs. 33,135 
from the Insurance. Company, claim that 
amount over again from the defendant; 
if the claim.of the plaintiff is accepted, 
it would be entitled to a decree for a 
sum of Rs. 4,725.94 only. 


7. In. “support of the aforesaid sub- 
mission, learned .. counsel relied. upon a 
decision of the Macras High Court in 
the case of Trustees of the Port of Mad- 
ras v, Home Insurance Co. Ltd. (AIR 
1970 ‘Mad’48) where in Natesan, J. of 
the Madras High Court in para 23 of the 
judgment ` observed thus: — 


“Contracts of. aneicrance are cons der 


-ed really as contracts of indemnity. and 


the principle.of subrogation is applied to 
it, being :an equitable. arrangement in- 
cidental to all contracts of indemnity and 
to payment‘on account of the indemnity. 
Subrogation is:an equity rule. and the 


) 
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equity .of subrogation arises as the as- 
sured has’ concurrent remedies for relief 
from the loss against the person respon- 
sible for loss, say on contract of tort 
and also against the insurer on the con- 
tract of insurance, each independent of 
the other. And equity will not permit 
the injured to be doubly compensated 
by the insurer and the person liable for 
the loss. On payment to the assured by 
the insurer in terms of his policy the 
doctrine . of subrogation steps in and 
vests in the insurer the rights the assur- 
ed has against the person, who has caus- 
ed the loss. He succeeds to all the ways 
and means by which the assured may 
have reimbursed himself for the loss 
from the person responsible for the loss.” 


Learned counsel argued that in this 


view of the matter after the insurance 


company had covered plaintiffs loss 
amounting to Rs. 33,134 it got subrogat- 
ed in place of the plaintiff to that ex- 
tent. Accordingly it was the concerned 
insurance company which could main- 
tain the claim against the defendant and 
the plaintiff could not recover damages 
in that respect twice over, i.e. once from 
the Insurance Company and again from 
the Union of India. l 


- 8. We are unable to accept this: sub- 
mission, The observations .of 
Natesan, J. quoted “above. . 


maintainability of the claim made by an 


insurance ‘company in a, case where it 


had already compensated the consignor 
for the loss suffered by it during the 
‘course of transit of goods. The court 


merely ruled that in ‘such cases the in- © 
surance company got subrogated in place 


of the consignor and that it had the right 


to maintain the suit in' the same ‘manner 
‘could 


in which the consignor 
have instituted the same, 


9. Arnold in his 
Insurance (British: Shipping Laws Vol.. 10, 


himself 


page 1193) has: stated the position thus: ’ 


is entirely foreign to ‘the | 
spirit of contracts of, indemnity that a. 


NY aces it 


person damnified should recover his loss 
more than once; it is, therefore, 


third party, there can be no liability 
under =the’ contracts of indemnity; ‘on the 


other hand, if he has not previously re-- 


. covered from such . third” party, but has 
‘the right to do so, ‘there is: no ‘reason 
why such third party should be allowed 


to allege that his liability has been satis- es 
fied or reduced ‘by a payment: made by 


Union of India v. Deoria Sugar Mills (Seth J.) 


Justice . 
were mada - 
while dealing with a question regarding 
‘brought for the benefit of the 


classic on Marine. 


clear | 
that if he has already recovered from a` 


ALR” 
a Stranger to him, ‘under a contract with : 
which he has nothing to do. The third 


party remains liable to the person in- 
demnified just as if there had been no 


‘contract of indemnity. But the person 


indemnified can only take the sum re- 
covered from the third party as trustee 
for the indemnifier, and similarly, if he 
has not himself received any sum to 
which he is entitled he is bound to af- 
ford the latter all facilities for doing se. 
In practice, the commonest way in 
which the principle of subrogation is 
applied to insurance is for the insurer 
to pay the claim of the assured and 
then to institute proceedings in the name 
of the latter, but for his own benefit 
against the parties ultimately liable.” 


In Macgillivary on Insurance Law, 
5th Edition para 1882, the learned au- 
thor has pointed out that the right of 
subrogation is a corollary of the general 
principle that insurance is only a con- 
tract to. indemnify the assured, that the 
insurer’s right of subrogation arises 
whenever he pays a loss for which he is 
liable under his policy, and that it arises 
upon payment of a partial as well as 
upon payment of a total loss, The learn- - 
ed author states in para 1886: 


“The legal right. to. compensation re- 
mains in the assured, and, therefore, un- 
less there has been an express assign- 
ment of the legal right, actions at. law 
insurer 5 
are. brought in the name of the assured. — 
In courts of Equity or :of Admiralty. the: 
insurer: has always been. allowed to sue 
in his .own name.” 


Another ‘instructive. passage. an Port- - 
ers’ Laws: Insurance, 
page 232 the position is stated thus: 


“The insurer, faving contracted. to inm 


- demnify, could not insist on` others ` be- 


ing sued first who were primarily. liable 
or on` consolidation’ of his action .. with 
others’ -by the same assured against other 
insurers in respect of the same loss.. The... 
mere payment of-a loss by the ‘insurer 
does not afford any defence to a person . 
whose fault has- been the cause of the . 


-loss in an action brought against the 
latter. by the. assured but the insurer re- 
quired by such payment a correspond~ - 
ing right in any damages recoverable by ` 
“the assured against the wrong-doer or p 


other pary responsible ‘for - the loss.” 


A perusill. of the aforesaid eee 


- shows that the position of the insurance ` 


8th - Edition; ` at.. - 


1978. _ 


company in the circumstances was, thst.. 
of.an indemnifier. The railway compan? ` 
continues to be primarily liable for: th: 
damages sustained by the plaintiff and . 


it not being..a party to the contract 2% 
indemnity, cannot be absolved of Æ 
liability to pay the damages to consigna 


merely because the consignor had already 


recovered the money from the insuran: 
company, under a contract of insurance, 
In such a case the consignor will receiv? 
the compensation for damage suffered 
by. him in trust for the insurance cort- 
pany, After the consignor receives t 
amount from the railway company, 35 
will have to make it over to the insur 
ance company to the extent to which it 
had already indemnified him. This s 
how the consignor is prevented frcrm 
being doubly compensated in respect cf 
the loss suffered by him ice. once WwW 
receiving the compensation from the i 
surance company and again. receiving 
the same directly from the railway corr- 
pany. Viewed in this light the observe- 
tions of Natesan, J. in Trustees of th? 
Port of Madras case (AIR 1970 Mad 4€) 
(supra) relied upon by the learned coun- 
sel for the appellant do not support Lis 
submission. 


10. We are senting -Of opinion 


that the right. of the plaintiff to claan 


compensation to the extent. of Rupees 


37,860.94 was not, in any. way. affect2d . 
because the plaintiff had received a su 


of; Rs. 33,135 fröm the insurance ‘com- 
any. Of course fròm out of a sum cf 


p 
Rs.. 37,860 which’ the plaintiff - would re . 
ceive from the Union of India, a sum rf - 


Rs.. 33,135 would be held by him as a 
trustee for the insurance. company ‘whi2n 


had insured the: machinery involved ia.. 
the suit: We, therefore; find - no : for: 


even in the second submission made h7 
the a ata 


li. As in our opinion 
the two submissions made. on ‘behalf x28 


the appellant ' has’ any force,’ the appeal i 


fails ane is dismissed. with costs.: 


. Misri Lal v. Rajash war Prasad 


; the rent: in, future; 


neither ` p 
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`. SATISH CHANDRA, C. J. AND 
YASHODA NANDAN, J. | 


Misri Lal, Appellant v. Raj eshwar 
Frasad Agrawal, Respondent. _ 

Second Appeal No. 2654 of 1972, Dj- 
Z2-3-1979.* 


U. P. (Temporary) Control of Rent 
end Eviction Act (3 of 1947), S. 7-C (1)— 
Scope and applicability — Right of ten- 
ent to deposit rent in Court — Circum- 
stances in which right not available — 
Landlord serving notice of demand of 
rrears of rent and termination of ten- 
ency — Deposit of rent in Court by 
tenant after notice is not a valid pay- 
ment — Suit for ejectment lies, 1973 
Fen CR 263 (All), Overruled, 


S. 7-C (1) of the Act does not require 
eny particular form in which the land- 
lord should communicate his willingness 
to accept rent from the tenant directly. 
All that it requires .is that the notice 
should be in writing The tenant ac- 
quires a right under Section 7-C (1) of 
the. Act to deposit rent in court because. 
cf the refusal of the landlord to accept 
rent and as soon as in any form in writ- 
ing the tenant is made aware of the wil- 
lingness of the landlord to accept 
Cirectly,.a deposit under. Section 7-C (1) 
ceases to be permissible as valid for the 
‘Eurposés-of Section 7-C (6) of the. Act. 


' The ‘sub-section itsel? does not require. 


that the’ landlord should ` specifically 
state that he would be willing to accept 
(Para 10) 


The: refusal as ‘a consequence of which’ 
a tenant acquires the right -to deposit 


' -rent accrues and continues till such time 


as the landlord ‘does not signify in. writ- 
ing his willingness to accept the same 


“Girectly must naturally be in respect, of 


fast rent. It is only rent. accrued that is - 
payable. . When a landlord refuses to ac, 
capt past rent the tenant can safely as- 
same by his conduct that' he would not. 


accept future rent also, Similarly when. 


a landlord intimates in-any form in writ- 


: ‘ing that’ arrears of ‘rent should be. paid. 

Appeal dismissed A g S p 
` il as signifying the landlord’s 
Dess, to accept rent of the past as well- 
as` future. In such a case the cause - of 
ation - for: deposits in court - ‘disappears. PEE 


directly to him the tenant ‘must . treat. 
i willing- 


* Against - judgment of: Ww Č. Jain,’ 3rd 
-Temporary Civil and, 8. ds Kanpin; . 
Df 11-9-1972.) - 


| Ew/DWiciina/sIS/(VBB iar 


n% + £5. Sa Ae 


rent | 


206 All, (Prs. 1-4] Misri Lal-v. Rajeshwar Prasad (Yashoda Nandan J.) 


and any deposits: thereafter in court 
would not have the sanction of law. 
(Para 11) 
Where a landlord demanded the rent 
from the tenant by a notice and intimat- 
ed that any future deposit in the court 
would not be recognised and still the 
tenant deposited the rent in Court as 
‘under S, 7-C (1), the. landlord subse- 
quently” servea the- tenant with a notice 
of demand of arrears of rent and termi- 
nating tenancy. Held, that the deposit of 
rent by the tenant in the Court after 
notice of demand by the landlord was 
not a valid payment and tenant was in 
arrears of rent from the period of ser- 
vice of motice of demand on him. A. suit 
for ejectment on that ground would lie. 
1973 Ren CR 263 (All), Overruled; AIR 
1967 All 1 (FB) and AIR 1971 All 559, 


Distinguished. (Para 12) 
Cases Referred: Chronological Paras 
1973 Ren CR 263 (All) 1, 6, 7, 10 


AIR 1971 Ali 559: 1971 All WR (HC) 

401 7, 9 
AIR 1967 All i: 1966 All LJ 677 (FB) 

7, 8, 11 

AIR 1963 All 581: 1963 All LJ 567 8 


S. N. Agarawal, for Appellant; K. M. 
Dayal, for Respondent. 


= YASHODA NANDAN, J.:—- This se- 

cond appeal has been referred to a larger 
Bench by a learned single Judge be- 
cause he found himself in disagreement 
with the decision of K. B. Asthana, J. 
in Second Appeal No. 1508 of 1970 Munni 
Lal v. Pandit Har Prasad and another 
decided on 13th October, 1972.* 


2. The second appeal arises out. of & 
suit instituted by the .plaintiff-respon- 
dent for ejectment of his tenant (the ap- 
pellant) from the premises in suit and 
for recovery of arrears. of rent. The ap- 
pellant undisputably is the tenant of. a 
house of which the. plaintiff respondent 
is the landlord’ on a monthly rent of 
Rs. 20: On account of some ‘dispute, the 
respondent refused to accept rent from 
the appellant and the latter consequent- 
ly made an application before. the ‘court 
competent to entertain the same on the 
ist May, 1967 and deposited the rent till 
then due on the same day, under Sec- 
tion 7-C (1) of the U. P. (Temporary) 
Control of Rent and Eviction Act—here- 
inafter referred to as the Act. Subse- 
quently by an order dated 10th Janu- 
ary, 1968 the court confirmed the depo- 
sit made by the appellant, On the 4th 
rma i MA AR a 


‘Reported in 1973 Ren CR 263 (All) `` 


A.I. R. 


March, 1968 the respondent sent a no~s 
tice to the appellant demanding arrears 
of rent and the appellant replied inform- 
ing him that he was depositing rent in, 
court under Section 7-C (1) of the Act. 
Thereupon the respondent sent to the 
appellant another notice dated 16th May, 
1968 whereby he asked him not to de- 
posit rent in court any further and to 
tender the amount directly to him. By 
means of this notice the appellant was 
warned that in future any deposit of 
rent in court would not be recognised.. 
By means of a letter dated 21st May, 
1968, the tenant. intimated to his land- 
lord in response to the notice dated 16th 
May, 1968 that he had been intending to 
make the deposit of rent for the period 
lst February, 1968 to 30th April, 1968 
also in court but having in the mean- 
time received this notice, he would be 
sending the amount directly to him, He, 
however, did not do so. Thereupon the 
respondent on the 19th July, 1968 sent 
another notice to his tenant demanding 
from him rent for the period ist Febru- 
ary, 1968 to 30th June, 1968 as also an 
amount of Rs. 27 on account of Bhumi 
Bhawan Kar. This was a -composite 
notice of demand and termination of 
tenancy. This notice was served on the 
defendant-tenant on the 20th July, 1968. 
In the meanwhile on the i6th July, 1968 
the appellant made a deposit of rent 
due for the period ist February, 1968 
to 30th April, 1968 in court purporting 
to do so under Sec. 7-C (1) of the Act. 
Since the rent and Bhumi Bhawan Kar 
demanded was not tendered to the land- 
lord, he followed up the notice dated 
19th July, 1968, by instituting the suit 
giving rise to this appeal for ejectment 
of the appellant and recovery of arre- 
ars of rent, Bhumi -Bhawan Kar and 
damages for use and occupation. 


3. The suit was resisted by the ap- 
pellant, who claimed that no arrears of 
rent were due from him since he had 
made deposit of the requisite amount in 
proceedings under Section 7-C of the 
Act, He put forward a number of other 
pleas in: defence. which it' is unnecessary 
to set out in detail in this judgment. 


‘ 4 The trial court dismissed the plaina 
tiffs suit for ejectment of the appel- 
lant. It, however, directed recovery of 
rent from the defendant for the period 
commencing Ist May, 1967 onwards, 
though the plaintiff had made no claim 
for rent for any period prior to Ist 
February 1968, The plaintiff appealed. 
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The court below allowed the appeal. asd 
set aside the judgment. and decree |: of 
the trial. court, It decreed the plai- 
tiffs claim: for ejectment of the. appa- 
lant from the. premises in suit and = 
recovery: of an amount of Rs, 132. 90 P. 
as arrears of rent Rs. 7.10 P, as dama- 
ges for use and occupation and Rupees 
27/- on account of Bhumi Bhawan 
Kar besides pendente lite and future 
damages Rs. 20/- per month from tke 
date of the institution of the suit “Hl 
the date of actual ejectment subject «0 
payment of additional court~fee, Coss 
were awarded to the pie of bcth 
the courts, à 


5.. The court ° below fag recorded a 
finding that the notice dated 19th July, 
1968 was duly served on the appellzat 
‘on the 20th July, 1968. It held that 
after the notice dated 16th May, 1¢¢8 
the deposit of rent for the period Ist 
February, 1968 to 30th June 1968 ty 
the appellant under Section 7-C(1) ef 
the Act on the 16th July, 1968 coud 
not be taken notice of under Secticn 
7-C (6). It repelled the contention that 
asaresult of the notice dated 19th Juz, 
1968 the earlier notice dated 16th May, 
‘1968 stood: waived and could not ope- 
rate as a notice to the tenant in wri: 
ing by the: landlord signifying willirg- 
ness to accept rent for the purposes of 
Section 7 (1) of the Act. The appe- 
lant was found to-be in arrears of per- 
ment of rent for more than thee 
months and consequently the plaintiifs 
suit was decreed as already stated. 


6. Aggrieved by the judgment ard 
decree of the court below, the app2- 
lant has appealed. When the appeal carne 
up for hearing. before a learned single 
Judge, it appears to have been urged 
before him that by means of the notzce 
dated 26th May, 1968 and the one dated 
19th July, 1968 the respondent had mere- 
ly demanded arrears of rent and such 
a demand could not operate as a not:ce 
in writing intimating.the landlord’s wii- 
ingness to accept rent for the future 
within the meaning of Section 7-C 72} 
ofthe Act. This argument was inspired 
because of the decision of K. B. Asthe 
na, J. in Munni Lal’s. case (1973 Ran 
CR 263) (All) (supra), which undoubtec-: 
ly supports the contention, It was held 


in the above-mentioned decision that, 
“To be of real benefit to the landlori 
and the tenant the rent which all ke 
comes due in future also must be signi- 
fied to be acceptable to the landlord. In 
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my judgment only that. notice in writ- 
ing signifying the willingness: of the 
kandlord to © accept rent would be the 
proper ‘notice under sub-section (1) of 
5. 7-C which informs‘a tenant that all 
future rent would also be acceptable 
by the landlord and the tenant need not, 
therefore, take recourse to the machi- 
nery of law for depositing it in court. 
Wiewed from this angle,a notice merely 
demanding payment of arrears of rent 
accompanied ©“ by termination of ten- 
ancy is ‘nothing but a mere demand 
af what the tenant had not paid to the 
landlord and cannot be construed or 
‘nterpreted signifying ‘the willingness of 
zhe landlord to receive future rent as 
the tenancy stands terminated and there 
will be no occasion for accrual of future 
rent.” > 


%. In support of the view taken by 
him in Munni Lal’s case (1973 Ren CR 
"63) (All), the learned J udge has 
placed reliance on an earlier decision 
ef himself in Israr Ahmad v. Sant Ram 
11971 All WR (HC) 401): (ATR 1971 All 
559) and the Full Bench decision of 
this Court in Mohd. Bashir v, Azizul 
Qadar (1966 All LJ 677): (ATR 1967 All 
1) We have carefully examined the 
two decisions and are of the opinion 
that they were not concerned with the 
question which arises for decision by us 
er arose before K. B. Asthana, J. 


8. The facts leading to the decision 
in Mohd, Bashir’s case (supra), were 
that the house of which the appellant 
was tenant belonged to a waqf and ac- 
cording to the respondent he was the 
Mutawalli of the waqf and used to 
manage its property. On 16th December 
1961 the appellant before this Court 
filed an application under Section 7-C 
of the Act for depositing the rent due 
trom him alleging therein that Rafiqul 
Qadar the brother of the plaintiff had 
informed him that he was claiming the 
right to receive the rent and had filed 
an appeal in the High Court to establish 
his claim, The learned Munsif before 
whom the application was made allow- 
ed it and permitted the appellant toe 
deposit rent in’ court and on 19th 
December, 1961 the appellant did so and 
thereafter . . continued to make deposits 
regularly. Ignoring the deposits the re- 
spondent instituted a sui; for ejectment 
cf the appellant, for recovery of arrears 
cf rent and damages.under Section 3 
(1) (a) of the Act-on the allegation that 
the appellant was. in arrears of rent 
for more than three months and had 
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failed to. pay the same to the respon-. 


dent within one. month of service upon 
him of the notice of demand. The main 
defence to the suit was that the entire 
amount of rent due was paid by de- 
posit in court, The trial court dismissed 
- the suit holding that the appellant had 
validily. made the deposit under Sec- 
tion 7-C (2) of the Act and consequent- 
ly the provisions of Section 3 (1) (a) 


were not attracted. The lower appellate 


court took the view that the respon- 
dent was not entitled to a decree for 
ejectment as the deposits were not in 
accordance with the provisions of Sec- 
tion 7-C (2) of the Act. It held that, 
before making the deposit the appellant 
had not offered to pay the arrears of 
rent to the respondent which was a 
condition precedent to the applicability 
of the provisions of Section 7-C (2). This 
view of the lower appellate court was 
based on a decision of this court in 
Ahmed Ali v. Mohammad Jamal Uddin 
(1963 All LJ 567): (AIR 1963 All 581). 
Since the correctness of the view taken in 
Ahmed Ali’s case, was doubted by the 
Bench before which the appeal initially 
came up for hearing, it referred the 
case to a larger Bench. ‘The question 
that arose for consideration before the 
Full Bench was with regard to the 
interpretation of Section 7-C (2) of the 


Act, It was not called upon to consider - 


the scope of Section 7-C (1) of the Act 
- at all, The requirement of sub-sections 
(1) and (2) of Section 7-C are quite 
dissimilar, Section 7-C (2) provides that 
‘Where any bona fide doubt or dispute 
has arisen as to the person who is en- 
titled to receive any rent referred to 
in sub-section (1), in respect of any 
accommodation, the tenant may simi- 
larly deposit the rent stating the circum- 
stances under which such deposit is 
made and may, until such doubt has 
been removed or such dispute has been 
settled by the decision of any compe- 
tent court, or by settlement between the 
parties, continued to deposit, in like 
manner, the rent that may subsequent- 
ly become due in respect of such build- 
ing? On the other hand, a deposit 
under sub-section (1) of Section . 7-C 
is permissible when there is a refusal 
by the landlord to accept rent, lawfully 
paid to him by a tenant, A tenant under 
this sub-section may continue to deposit 
any subsequent rent - l 
due in respect of. such accommodation 
unless ‘the ` landlord in the meantime 
signifies: by notice. in: writing ~ to.. the 


which -becomes. 


A. I R: 


tenant his willingness to accept.. For the 
purposes of. sub-section (2) the ques- 
tion of the landlord’s signifying his 
willingness in writing to accept rent 
does not arise at all. The view taken 
by K. B. Asthana J. consequently finds 
no support from the above-mentioned 
Full Bench decision. 


9. The decision in Israr Ahmed V. 
Sant Ram (AIR 1971 All 559) (supra) 
also was not concerned with the ques- 
tion that is engaging our attention. ` 


10. Having carefully considered the 
décision in Munni Lal v. Pandit _ Har 
Prasad (1973 Ren CR 263) (All) (supra) 
we find ourselves in respectful disagree- 
ment with the view taken therein Sec- 
tion 7-C (1) of the Act does not require 
any particular form in which the land- 
lord should communicate his willingness 
to accept rent from the tenant directly. 
All that it requires is that the notice 
Should be in writing. The tenant ac- 
quires a right under Section 7-C (1) of 
the Act to deposit rent in court because 
of the refusal of the landlord to ac- 
cept rent and as soon asin any form in 
writing the tenant is made aware of 
the willingness of the landlord to ac- 
cept rent directly a deposit under Sec- 
tion 7-C (1) ceases to be permissible as 
valid for the purposes of Section 7-C (6) 
of the Act. The sub-section itself does 
not require that the landlord should| 
specifically state that he would ‘be will- 
ing to accept the rent in future, . 


11. The refusal as a consequence of 
which a tenant acquires the right tode- 
posit rent accrues and continues till 
such time as the landlord does not 
signify in writing his willingness to ac- 
cept. the same directly must naturally 
be in respect of past rent. It is only 
rent accrued that, is payable. When a 
landlord refuses to accept past rent the 
tenant can safely assume. by his con- 
duct that he would not accept future 
rent also, Similarly, when a landlord 
intimates in any form in writing that 
arrears of rent should be paid directly 
to him the tenant must treat it as signi- 
fying the landlord’s willingness to ac-- - 
cept rent of the past as well.as future. `. 
In such e case the cause of action for - 
deposits in court disappears and any | 
deposits | thereafter in court would not. 
have. the sanction of law. The. view: | 
taken. in. Mohd. Bashir’s case (AIR -1967 .. 


All-1) (FB) is, in our opinion, too shyper= E 


1 


- technical, . | T 
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12. In the instant case, moreover by 
the notice dated 16th May, 1968, -he 
landlord had clearly intimated to -he 
appellant in writing that rent should 
be paid directly to him and any de- 
posits made in future would not be re- 
cognised as valid payment. Under -he 
- circumstances, we agree with the vew 
taken by the court below that there 
was no valid payment by the tenan- of 
the rent due from him for the per 
ist February, 1968 to 30th June, 1€68 
when he made a deposit thereof on the 
16th July, 1968. The appellant comse- 
quently must be held to have been in 
arrears of rent for more than three 
months and to have failed to pay the 
same within the requisite period of ser- 
vice on him of the notice dated «th 
July, 1968. The respondents claim ‘ras 
in our opinion rightly decreed by the 
court below. 

13. This appeal consequently ieils 
and is hereby dismissed with costs to 
the respondent, 

Appeal dismiss2d. 


ATR 1979 ALLAHABAD 209 
FULL BENCH 
K. N. SINGH, K. N. SETH AND 
K. C. AGRAWAL, JJ. 

Ghazanfar Rashid, Petitioner v. Seere- 
tary, Board of High School and Imer- 
mediate Education, U. P, Allahabad and 
others, Opposite Parties. 


Civil Misc, Writ No, 3596 of 1974, D/- 


1-5-1979. 


Constitution of India, Art. 226 — [n- 
fair means — Use of—Inference as to. of 
Examinations Committee -— Interference 
by High Court in writ jurisdiction— Ex- 
tent, 1971 All Ly 1391; Writ Fetn. 
No. 12048 of 1975, D/~ 26-8-1977 (ali); 
WwW, P. No. 9538 of 1976, D/- 5-5-1976 
(All); Writ Petn. No, 7372 of 1975, D/- 
23-1-1976 (All); 1973 All LJ 625 ed 
AIR 1979 All 13, Overruled. 


If the Examinations Committee, rely- 
ing on the report of the Screening Com- 
mittee as well as on the answers of an 
examinee bona fide arrives at the ccn- 
clusion that the examinee used unfair 
means in answering the questions, ic is 
not open to the High Court to interfere 
with that decision merely because the 
High Court may take a different view 
on re-assessment of those circumstances. 
Tt is the function of the appellate Ccurt 


EV/EV/C591/79/SNV 
1979 All./14 VI G—I7 


Ghazanfar ‘Rashid v, Board, =: S & I. Edn, U. P. (FB) 
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to take a different view of the evidence 
and not the function of a supervisory 
court to interfere with the order on the 
ground of a different possible view. 
While it is open to the High Court to 
interfere with the order of a quasi- 
judicial authority if it is not supported 
by any evidence or if the order is pass- 
ed in contravention of the statutory pro- 


visions of law, or in violation of the 
principles of natural justice, but the 
court has no jurisdiction to interfere 


with the order merely on the ground 
that the evidence available on the re- 
cord is insufficient or inadequate or on 
the ground that a different view could 
possibly be taken on the evidence avail- 
able on the record, The Examinations 
Committee has jurisdiction to take de- 
cision in the matter of use of unfair 
means not only on direct evidence . but 
also on probabilities and circumstantial 
evidence. There is no scope for im- 
porting the principles of criminal trial 
while considering the probative value of 
probabilities and circumstantial evi- 
dence. The quasi-judicial authorities in- 
cluding the Examinations Committee are 
not bound by technical rules of evidence 
and procedure as are applicable to 
courts. 1971 All LJ 1391; Writ Petn. No. © 
12048 of 1975, D/- 26-8-1977 (Al]l);: Writ: 
Petn. No. 9538 of 1976, D/- 5-5-1976 
(All); Writ Petn. No. 7372 of 1975, D/- 
28-1-1976 (All); 1973 All LJ 625 and AIR 
1979 All 13, Overruled, {Paras 8, 16) 


Anno: AIR Comm, Const. of India (2nd 
Edn.), Art, 226 Notes 7 (H), 166. . 


Cases Referred: Chronological Paras | 


AIR 1979 All 13 f 18, 21 

(1977) Writ Petn. No. 12048 of 1975, D/- 

26-8-1977 (All), Udai Prakash Gautam 
v. Board of H. S. and I, Education 

i 18, 19, 21 

(1976) Writ Petn,.No. 7372 of 1975, D/- 

23-1-1976 (All), Prem Nath Khanna 
v. Board of H. S. and I. Education 

18, 21 

(1976) Writ Petn, No. 9538 of 1976, D/- 

§-5-1976 (All), Sarman Lal v. Board 

of H. S. and I. Education 18, 20, 21 
AIR 1975 SC 2151: 1975 Lab IC 1585 


7, 14 
AIR 1973 All 1: 1972 All LJ 515 (FB) 

16, 21 
1973 All LJ 625. . 18, 21 


1971 All LJ 13891 = l; 11 
AIR 1966 SC 875: 1963 Ali LJ 676 9 


10, 11, 21 
AIR 1965 SC 1103 | > 
AIR 1964 SC 477 ti q, 14 
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AIR 1963 SC 1723 7, 13 
AIR 1962 SC 1110: 1962 All LJ 776 15 
7 


| AIR 1962 SC 1344 


AIR 1960 SC 1168 
AIR 1958 SC 398 
AIR 1955 SC 233 7 
AIR 1952 SC 192: 1952 Cri LJ 955 7 

5. K. Tewari, for Petitioner; Standing 
Counsel, for Opposite Parties, 


K. N. SINGH, J.:— A Division Bench 
of this Court, expressing doubt about the 
correctness of the principles laid down 
>y another Bench of this Court in Pra- 
shat Kumar v. Board of High School and 
‘Intermediate Education (1971 All LJ 
~ 1391) referred the writ petition for de- 
tision to a larger Bench. Since the entire 
zase has been referred to this Bench, 
it is essential to state necessary facts 
diving rise to this petition, 


2 The petitioner appeared at the 
Intermediate Examination of 1973 held 
by the Board of High School and Inter- 
mediate Education (hereinafter referred 
to. as the Board) from the Government 
Inter College, Banda. A complaint was 
recieved by the Board that unfair means 
was used by the examinees at large 
scales at the said centre in answering 
` the question papers of Intermediate Exa- 
mination of 1978. The Board appointed 
a Screening Committee of experts in 
various subjects to ascertain the correct- 
ness of the allegations. The Screening 
Committee on scrutiny of the answer 
. -books found that examinees who appear- 


7, 13 
-71 


= ed from that centre, including the peti- 
.« tioner, had used unfair means. The Exa- 


minations - Committee appointed a spot 
enquiry committee to enquire into the 
matter in detail and it approved a 
charge sheet in the form of a question- 
naire for service of the same on the 
erring examinees. The spot enquiry 
committee served the charge sheet on 
the petitioner and obtained his explana- 
tion. The charge sheet alleged that in 
answering question No. 1 of Chemistry 
Second paper, the petitioner had used 
unfair means and in support of the 
charge it was alleged that the petitioner 
had arrived at the correct answer with- 
out going through the requisite working 
either in rough or in the answer itself 
which could not be possible, therefore 
the petitioner had answered the ques- 
tion with the aid of some outside agency. 
The petitioner denied - the charge and 
asserted that arithmetical steps involv~ 
ed in the question were so simple that 
he solved the same orally and there was 
no necessity of doing any rough work, 
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A.LR. 


He further denied to have obtained any 

extraneous help directly or indirectly 
through any source. The Examination 
Committee did not find the petitioner’s 
explanation satisfactory, it held the: pe- 
titioner guilty of having used unfair 
means and it thereupon eancelled the 


-petitioner’s Intermediate Examination - of 


1973, Aggrieved, the petitioner filed: this 


writ petition under Article 226 of the a 


Constitution challenging the aforesaid 


order of the Board. 


3d. Learned counsel for the petitioner 
urged that there was no evidence to 
sustain the decision of the Examinations 
Committee that the petitioner had used 
unfair means. Absence of rough works 
or requisite working did not conclusive- 
ly prove that the petitioner had used 
unfair means, The Examinations Com- 
mittee could not draw inference of use 
of unfair means on account of the ab- 
sence of rough work and requisite work- 
ing. The principle of circumstantial evi~ 
dence contemplates that the circum« 
stances must conclusively point out the 
petitioner’s guilt and if there is any 
possibility of petitioner’s innocence the 
petitioner could not be held guilty. In 
this context learned counsel further 
urged that the decision of the Examina~ 
tions Committee is arbitrary which 
no reasonable person could arrive at. 
Sri S, C. Verma, learned Standing Coun~ 
sel appearing for the respondent-Board, 
urged that there was intrinsic evidence 
in the petitioner’s answer book which 
was sufficient to sustain the decision of 
the examinations committee, The Exa- 
minations Committee was justified in 
drawing inference from the circum~ 
stances available on record and the rule 
of circumstantial evidence as applicable 
to criminal trials is not applicable to 
proceedings before it. 


4, Learned counsel further urged that 
while considering the validity of the 
decision of the Examinations Committee 
the High Court should not interfere 
with its order merely because a differ- 
ent view is possible on the material on 
record. 

5. Question No. 1 of Chemistry, I 
paper, was as follows: 


“1. An organic compound 
carbon, hydrogen, nitrogen and oxygen 
on analysis gave C=40.57%, H=8.53%, 
N = 23.65%: when treated with bromine 
and caustic potash, it gave a colourless 
gas like ammonia which produced white 
fumes with hydrochloric acid gas, This 
gas when treated with nitrous acid gave 


containing 


1979 
an alcohol and nitrogen. The molecalar 
weight of the substance was found to 


be 59. Assign a structural formule ta 
this compound.” 


6. The answér given by the petiticner 
was as under:— 

(1) Pratishat Matra: 

C H N 0O 
40.57 8.53 23.65 2.7.25 


Dann a T i 





1.65 1.65 1.65 1.65 
oo ee Aa 1 
Isliye 


Rachna Sutra:— 
C2 H5 N. O. 
H. H 
1 1 
H— C—C —ON 
1 1 
H H 


If proper steps had been taken the eues-' 


tion should have been solved in the ol- 
lowing manner; 





% of O2 
= 40.57=C 
8.53 =H 
23.65—N 
72.75 
100.72.75 = 27.25% of oxygen is present. 


Therefore the empirical formula of the 
compound—- 
C N H O 
46.47 23.65 8.53 27.25 


AAE r, ee atin, «(iMRI al 


12 14 1 16 
Approx. 3.38 1.66 8.53 '1.7 
To get the exact number of atoms the 
above numbers are devided by a meni- 
mum number as— 


3.38 1.66 8.53 1.7 
1.6 1.86 1.66 1.66 
C=2, N=1, H-5 OT 
Therefore the empirical formula is C2 
H5 NO. This may be written as 
Ch3 CONH2 
Amide 
CONH2 
Structural Formula:— (Acetamide) 
q 
1 O 
H, C— Il H 
1 C-N .- 
H y” 


On behalf of the respondent Board, & Is 
assorted that the steps 40. 57 = 3 ind 


1.65 
23 . 66 = 1 ag dontained in the potition3:r’s 


1.65 
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answer have been arrived at by the peti- 
tioner with wrong working. It is fur- 
ther asserted that the working in finding © 
out the correct answer 2: 5: 1: I has 
nowhere been shown, The petitioner 
wrote ‘1.65 without proper working. As- 
a matter of fact 40.57 should have been 
divided by 12, instead of 1.65 and 8.63 by 
1 and 23-65 by 14. The working shown 
by the petitioner and the steps taken by 
him could not lead to the correct for- 
mula as derived by the petitioner. These 
facts clearly indicate that the petitioner 
had no knowledge of the question -and 
he got the correct answer by taking. 
wrong steps, on the basis of which the 
correct formula could not be derived. In 
view of these circumstances, the Exami- 
nations Committee drew an inference 
that the petitioner had used unfair 
means in answering the said question. 


7. The question then arises as to 
whether it is open to this court under 
Art. 226 of the Constitution to accept 
the petitioner’s explanation or to inter- 
fere with the decision of the Examina- 
tions Committee on appraisal of peti- 
tioner’s answers, Before we answer this 
question it is necessary to consider the 
scope of High Court’s jurisdiction im a 
writ for certiorari. Under Article 226 — 
the High Court has jurisdiction to quash 
the decision or orders of subordinate 
tribunals and statutory authorities 
entrusted with the quasi-judicial func- 
tions, if they act without jurisdiction or 
in excess of it or in violation of the 
principles of natural justice or if- there 
is an error apparent on the face of the 
record. The jurisdiction of the High 
Court under Article 226 of the Constitu- 
tion is wide, yet it is limited as it exer- 
cises supervisory jurisdiction over the 
subordinate tribunals or courts and it 
does not exercise appellate jurisdiction. 
In G. Veerappa Pillai v. Raman and 
Raman Ltd. (ATR 1952 SC 192) the Sup- 
reme Court while considering the scope 
of Article 226 observed thus (at p. 196): 


“However extensive the jurisdiction 
may be, it is not so wide or large as to 
enable the High Court to convert itself 
into a court of appeal and examine for 
itself the correctness of the decisions 
impugned and decide what is the proper 
view to be taken or the order to be 
made”, 


In Hari Vishnu Kamath v, Ahmad Isha- 
que (AIR 1955 SC 233), a constitution 
Bench of the Supreme Court laid down 
principles with regard to the character 
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and scope of the writ of certiorari and 
the conditions under which it can be 
issued. The Supreme Court held (at 
p. 243):— 


- “The Court issuing a writ of certiorari 


acts in exercise of supervisory and not 


appellate jurisdiction. One consequence 
of this is that the court will not review 


“findings of fact reached by the inferior 


-court or Tribunal evenif they be errone- 
ous. Thisis onthe principle that a court 
‘which has jurisdiction over a subject- 
matter has jurisdiction to decide wrong 
as well as right and when the legisla- 
ture does not choose to confer a right 
of appeal against the decision it would 
be defeating its purpose and policy if a 
superior court were to re-hear the case 
- on the evidence and substitute its own 
findings in certiorari.” 


-= These principles were affirmed ,by the 
Supreme Court in Nagendra Nath v. 
Commissioner of Hills Division (AIR 1958 
SC 398); Kaushalya Devi. v. Bachittar 
Singh (AIR 1960 SC 1168); Major U, R. 
Bhatt v, Union of India (AIR 1962 SC 
1344); State of Andhra Pradesh v. S. 
Sree Rama Rao (AIR 1963 SC 1723); 
. Syed Yaqub v. K. S. Radha Krishna 
` (AIR 1964 SC 477); State of Madras v, 
‘G. Sundaram (AIR 1965 SC 1103) and 
State of Andhra Pradesh v. C. Ven- 
katrao (AIR 1975 SC 2151). It is 
not necessary to further multiply 
authorities as now it is well settled that 
the Court while- exercising jurisdiction 
under Article 226 of the Constitution 
cannot sit. in appeal over the findings 
recorded by Tribunals or quasi-judicial 
authorities and it has no jurisdiction to 
interfere with the order of quasi-judicial 
authorities if the decision is arrived at 
bona fide after complying with the prin- 
‘ciples of natural justice. The High Court 
cannot substitute its own opinion for 
that of the subordinate Tribunal or au- 
thority and it has no jurisdiction to in- 
terfere. with the findings on appraisal of 


-> evidence even if those findings may be 


erroneous. No doubt, if the order is 
based on no evidence or if the findings 
are. arbitrary and so capricious that ne 
_ reasonable person could come to those 
- findings, the order would be quashed. 
But the High Court cannot interfere with 
the order on the ground of probative 
_ value of evidence or adequacy or inade~ 
quacy of evidence. To judge the credi- 
bility of a particular piece of evidence 
is the function of an appellate court and 
that function does not fall within the 


me 


supervisory jurisdiction of High Court 
under Article 226 of the Constitution. 


8. The Examinations Committee con- 
stituted under the Regulations framed 
under the Intermediate Education Act 
and similar other bodies like the Univer- 
sities are entrusted with the -duty. of 
maintaining purity of examinations and - 
if an examinee is found to have used 
unfair means at the examination, it is 
the duty of the Examinations Commit- 
tee to take action against the erring 
examinee to maintain the educational 
standard, Direct evidence is available in 
some cases but in a large number of 
cases direct evidence is not available. In 
that situation, the Examinations Com- 
mittee has of necessity to rely on cir- 
cumstantial evidence which may include 
the amswer given by the examinee, the 


‘report of the. Superintendent of the 


centre, the invigilator and the report of 
the experts and other attending circum- 
stances, The Screening Committee con- 
stituted by the Examinations Committee 
consists of experts in the subject con- 
cerned who are possessed of technical 
knowledge and experience, and they are 
in a better position to consider the ex- 
planation of an examinee and to decide 
the question of use of unfair means. I 
the Examinations Committee, relying on 
the report of the Screening Committee 
as well as on the answers of an examinee 
bona fide arrives at the conclusion that 
the examinee used unfair means in an- 
swering the questions, it is not open to 


‘the High Court to interfere with that 


decision merely because the High Court 
may take a different view on re-assess- 
ment of those circumstances. It is the 
function of the appellate court to take a 
different view of the evidence and not 
the function of a supervisory court to 
interfere with the order on the ground| . 
of a different possible view. While it is 

open to the High Court to interfere with 
the order of a quasi-judicial authority 
if it is not supported by any evidence 
or if the order is passed in contraven- 
tion of the statutory provisions of law, 
or in violation of the principles of natu- 
ral justice, but the court has no jurisdic- 
tion to interfere with the order merely 
on the ground that the evidence avail- 
able on the record is insufficient or im- 
adequate or on the ground that a dif- 
ferent view could possibly be taken on 
the evidence available on the record. 
The Examinations Committee has juris- 
diction to take decision in the matter of 


use of unfair means not only on direct 
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‘evidence but also on.probabilities anc 
circumstantial evidence. There is në 
scope for importing the principles of cri- 
minal trial while considering the proba- 
tive value of probabilities and circum- 
‘stantial evidence. The quasi-judicial au- 
thorities - including the Examinations 
Committee are ‘not bound by technical 
rules of evidence and procedure as are 
applicable to courts. 


9. In Board of High School and Inter- 
mediate Education v. Bagleshwar Prasac 
(AIR 1966 SC 875), the Supreme Court 
considered the precise question which we 
are considering, Gajendragadkar, J., 
speaking for the Court, spoke thus (at 
p. 878): l 


“In the matter of adoption of unfair 
means, direct evidence may sometimes 
be available, but cases may arise wheré 
direct evidence is not available and the 
question will have to be considered in 
the light of probabities and circumstan- 
tial evidence, This problem which the 
educational institutions have to face from 
time to time is a serious problem and 
unless there is justification to do so, the 
courts should be slow to interfere with 
the decision of the domestic tribunals 
appointed by the educational bodies 
like University, In dealing with the vali- 
dity of the impugned orders passed by 
Universities under Art. 226, the High 
Court is not sitting in appeal over thé 
decision in question, its jurisdiction is 
limited and though it is true that if the 
impugned order is not supported by any 
evidence at all, the High Court would 
be justified to quash that order. But the 
conclusion that the impugned order is 
mot supported by any evidence must bé 
reached after considering the question 
as to whether probabilities and circum 
stantial evidence do not justify the said 
conclusion.” 

Proceeding further the Supreme 
emphasised: 


“o. but it would, we think, not be 
reasonable to import into these enquiries 
all considerations which govern  crimi~« 
nal trials in ordinary courts of law. In 
the present case no animus is suggested 
and no mala fides have been pleaded- 
The enquiry has been'fair and the res- 
pondent has had opportunity of making 
his defence. That being so, we think the 
High Court was not justified in interfer- 
ing with the order passed against the 
respondent”, 


Court 


10. In Bagleshwar Prasad’s case, the 
Examinations Committee. of the Board 


of High School and Intermediate Educa~ 
tion had cancelled the examination of 
Bagleshwar. Prasad on the ground that 
he had used unfair means in answering 
question No.4 of Hindi III paper. In do- 
ing so it relied on the answer given by 
another examinee containing -identical 
mistakes, Bagleshwar Prasad denied that 
he had used any unfair means. The Exa- 
minations Committee was not satisfied 
with his explanation and it held him 
guilty even though there was no direct 
evidence to support its decision. On a 
petition of Bagleshwar Prasad under 
Article 226 of the ‘Constitution, this 
court held that the conclusion of the 
Enquiry Committee that Bagleshwar Pra- 
sad had used unfair means was not sup- 
ported by any evidence. In coming to 
that conclusion, the High Court had re~ 
assessed the circumstantial evidence. 
The Supreme Court did not approve of 
the procedure adopted by the High Court 
and laid down the principles as quoted 
earlier. 


11. In Prabhat Kumar v. Board of 
High School (1971 All LJ 1391), Prabhat 
Kumar was alleged to have used unfair 
means in answering mathematics I paper. 
The charge alleged that there was un- 
usual similarity including mistakes in 
his answers which has striking simila- 
rity to the mistakes committed by ‘an= ` 
other examinee also, Prabhat Kumar 
denied the charge. The Examinations 
Committee did not find the explanation 
satisfactory. It cancelled his examination 
for the year 1970 and debarred him 
from appearing at the 1971 Examination. 
Before this court, Prabhat Kumar raised 
a plea that the Board was wrong in 
drawing an inference that he had used 
unfair means as the facts did not justify 
drawing of such an inference. A Division 
Bench of this Court held that merely by 
reason of similarity in answers to the 
questions as recorded by the two exa- 
minees, no reasonable person could come 
to the conclusion that Prabhat Kumar 
used unfair means in answering the re- 
levant question. The Bench observed 
that there were various possibilities and 
likelihood was that the other examinee 
may have copied the answer which Pra- 
bhat Kumar may have recorded in his an- 
swer book, therefore it was difficult to de- 
duce that both the petitioner and the 
other examinee had made use of some 
common source -in answering the ques- 
tion. This decision no . doubt: . supports 
the petitioner’s contention, but (in) our 
opinion the view taken in Prabhat Ku- 


_- 
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mar’s case is contarry to the principles 
laid down by the Supreme Court in 
Bagleshwar Prasad’s case, (AIR 1966. SC 
875). The Bench referred to Bagleshwar 
Prasad’s case but it failed to notice the 
import of the principles laid down by 
the Supreme Court. It appears that the 
Bench laid stress on principle of law 
applicable to criminal] trials that no per- 
son could be held guilty on the basis of 
circumstantial evidence unless all other 
possibilities of his innocence are ruled 
out. As moted earlier, this principle is 
-: not applicable to enquiries held by quasi- 
judicial authorities and orders passed by 
them, A quasi-judicial authority and 
specially the Examinations Committee 
has jurisdiction to reach its conclusion 
on the basis of probabilities and circum- 
stantial evidence and it is not bound 
by the technical rules of evidence and 
the principles of criminal trials do not 
apply to such enquiries. In our opinion, 
the Bench committed error in holding 
that unless the only reasonable’ infer- 
ence of guilt was possible on the cir- 
cumstances of the case, the Examina- 
tions Committee could not hold the exa- 
minee guilty. of having used unfair 
means on the basis of circumstantial evi- 
dence. 


12. What inference should be drawn 
from the available circumstances is es- 
sentially within the exclusive. domain - of 
a quasi-judicial authority or the tribu- 
nal and it is not open to the High Court 
to interfere with the drawimg of infer- 


. ence under Article 226 of the Constitu- 


tion if the inference drawn was possible 
on the material before the authority. 


13. In Kaushalya Devi v. Bachittar 
Singh (AIR 1960 SC 1168) the’ Supreme 
Court set aside the order of the High 
Court interfering with the order. of the 
Deputy Custodian General, The High 
Court held that there was no evidence 
in support of the order passed by the 
Custodian General and the inference 
drawn by him on the existing circum- 
stances did not constitute evidence to 
support the order. The Supreme Court 
disapproved the High Court’s judgment 
and observed:* 


“A finding based on no evidence is an 
error of law apparent on the face of the 
record but errors in appreciation of do~ 
cumentary evidence or errors in draw- 
ing inferences cannot be said -to be 


errors of law and can be corrected only 
ae a NOE Sec OI ea Pn Ni a aE 


*See AIR Head Note—Ed, 


AIR. 


by a court sitting as a court of appeal 
and not under Art. 226.” 


In State of Andh. Pra, v. S. Sree Rama ` 
Rao (AIR 1963 SC 1723), the Supreme 
Court set aside the order of the High 
Court interfering with the findings of the - 
Enquiry Officer holding the public ser- 
vant guilty at the departmental enquiry — 
of certain charge. The court observed | 
(at pp. 1726, 1727): 


“Where there is some evidence which 
the authority entrusted with the duty 
to hold enquiry has accepted and which 
evidence may reasonably support the 
conclusion that the delinquent officer is 
guilty of the charge, it is not the func- 
tion of the High Court in a petition for 
a writ -under Article 226 to review the 
evidence and to arrive at an indepen- 
dent finding on the evidence.” 


14. In Syed Yaqub v. K. S. Radha 
Krishna (AIR 1964 SC 477), the jurisdic- 
tion of the High Court to issue a writ of 
certiorari against the orders of fhe do- 
mestic tribunal was considered at length. 
The Supreme Court held that while ex- 
ercising supervisory jurisdiction, it was 
not open to the High Court to interfere 
with the findings of fact reached by the 
inferior court or tribunal on apprecia- 
tion of evidence as the error of law 
which is apparent on the face of the 
record can be corrected by a writ but 
not an error of fact, howsoever grave it 
may appear to be. The Court further 
held (at pp. 479, 480): | 


“A finding of fact recorded by the tri- 
bunal cannot, however, be challenged in 
proceedings for a writ of certiorari on 
the ground that the relevant and material 
evidence adduced before the Tribunal 
was insufficient or inadequate to sustain 
the impugned finding. The adequacy or 
sufficiency of evidence led on a. point 
and the inference of fact to be drawn 
from the said finding being within the 
exclusive jurisdiction of the tribunal, 
the points cannot be agitated before a 
writ Court.” 


In State of Andhra Pradesh v, C. Ven- 
katrao (AIR 1975 SC 2151) the Supreme 
Court set aside High Court’s judgment 
interfering with the findings of the do-. 
mestic tribunal during departmental en- 
quiry against a public servant. The Tri- 
bunal held that the charge framed 
against the public servant was proved 
on circumstantial evidence. The High 
Court interfered with that finding of. the 
Tribunal on the groumd that the pro- 
secution had utterly failed to adduce 
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any evidence to exclude the possibilities 
of Venkat Rao’s innocence. The Supreme 
Court re-affirmed the -principles laid 
down in S, Sree Ramarao’s case and ok= 
served (at p. 2154): 


“First, - there is no warrant for the 


view that in considering whether a puk- 
-lic officer is guilty of misconduct charg~ 
ed against him, the rule followed in 
criminal trials that an offence is not 
established unless proved by evidence 
beyond reasonable doubt to the satisfac~ 
tion of the court must be applied. H 
that rule be not applied by a domestic 
tribunal of enquiry, the High Court in 
a petition under Article 226 of the Cor~ 
stitution is not competent to declare tke 
order of the authority holding a depari~ 
mental enquiry invalid. The High Court 
is not a court of appeal under Art, 226 
over the 
holding departmental enquiry against a 
public servant............ where there 33 
some evidence which the authorities er- 
trusted with the duty to hold enquiry 
has accepted and which evidence may 
reasonably support the conclusion thet 
the ‘delinquent officer is guilty of tha 
charge it is not the function of the Hign 
Court to review. the evidence and to 


arrive at an independent finding on ths 


evidence......... The departmental authc-= 
rities are, if the enquiry is otherwis® 
properly held, the sole judges of tke 
facts and if there is some legal evidence 
on which their finding can be based the 
adequacy or reliability of that evidence 
is not a matter which can be permitted 
to be canvassed before the High Court 
in a proceeding under Art, 226.” 


15. The Examinations Committee cor- 
stituted under the U. P. Intermediate 
Education Act, 1921, considers the cas 
of unfair means at the examination ur~ 
der Regulation I (1) of Chapter VI cf 
the Regulations framed under Chapter 
XV of the said Act, While dealing wita 
the cases of use of unfair means the 
Examinations Committee is under a duty 


to act judicially as it has to decide ok=- 


jectively the question of use of unfair 
means. The Examinations Committee is, 
therefore, a quasi-judicial] authority 
while exercising its powers and func 
tions under Regulation I (1) of Chapter 
VI of the Regulations. See Board of Hign 
School and Intermediate Education +. 
Ghanshyam Das Gupta’ (AIR 1962 SZ 
1110), The principles laid down by the 
Supreme Court in the cases noted ear~ 
lier would apply with full force to ths 


decision of the authorities. 


decision. of the Examinations Committee. 
also. l 

16. A Full Bench of our Court in 
Triambakpati Tripathi v. Board, of High 
School, (AIR 1973 All 1) held that while 
considering the question of use of un- 
fair means the Examinations Committee 
would be justified to draw inferences 
on the basis of answer books and other 
materials that the examinee had ans- 
wered the question by adopting some 
improper method. The Examinations ` 
Committee is entitled to base its evi- 
dence (conclusion) on intrinsic evidence ` 
provided by the petitioner’s own answer 
beok, The Bench observed (at p. 7):—. 


_ “In dealing with the validity of the 
order passed by such authorities, the 
High Court does not sit in appeal over 
the decision of the authority concerned, - 
its jurisdiction is limited and is is true 
that if the order in question is not 
supported by any evidence at all, the 
High Court may quash it, but the con- 
clusion that the order is mot supported 
by any evidence must be reached after 
considering the question as to whether 
probabilities and circumstantial evidence 
do not justify that conclusion.” 

If the Examinations Committee relying 
on the probabilities and circumstantial 
evidence and the intrinsic evidence avail- 
able in the answer book of the exa- 
minee comes to the conclusion that 
unfair means was used it is outside the 
jurisdiction of the High Court to re- 
appraise and re-assess the evidentiary 
value of those circumstances to take al- ` 
different view. The Examinations Com- 
mittee and the Screening Committee 
are constituted of experts, they are the 
sole judges to determine the question 
of use of unfair means on the basis of 
materials present on record, Their 
decision cannot be interfered with 
by this court under Article 226 of the 
Constitution unless the decision is mala 
fide, arbitrary or capricious. Any deci- 
sion of an authority, quasi judicial ori. 
administrative, is vitiated on the 
ground of mala fides. Similarly, deci- 
Sion of a quasi judicial authority would 
be vitiated if it is based on no evidence 
or if it is arbitrary and the conclusion | 
which the authority has arrived at 
could not be reached by any reasonable 
person or body of persons, 


17. These principles are well settled 
but the real difficulty arises in their ap“ 
plication to the particular facts of a case 
While applying these principles it must 
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be borne in mind that in. case of no 
€vidence the order would be vitiated 
only when there is not a single piece 
of evidence direct or indirect, oral or 
documentary, or even circumstantial 
evidence based on probabilities to sus- 
tain the decision of the authority con- 
cerned, but if there is some evidence 
of circumstantial nature, which may 
even include probabilities, it would not 
-be a case of no evidence, Inadequacy 
~of evidence does not fall within the 
principle of no evidence. If there be 
. any evidence, howsoever weak it may be 
in its probative value, it will not be a 
case of no evidence and the High Court 
has -no jurisdiction to interfere with 
the finding. Similarly, while- consider- 
ing the. question of arbitrariness it 
_ must be kept in mind that if two views 
~ are possible on the material on record 
and if the Examinations Committee has 
bona fide taken one view, it is not open 
to the High Court to interfere with 
that finding merely because a diffirent 
_view is possible. The High Court can 
interfere if the order is wholly arbi- 
_ trary and so capricious that no reason- 
able person could come to the conclu- 
sion on the material on record, but if 
' a person can reasonably come to that 
. conclusion, the High Court has no juri- 
- sdiction. to interfere with the order, An 
‘arbitrary. decision of a quasi judicial 
authority would be perverse and liable 
to be quashed, It is however not per- 
missible to assume possibilities or cir- 
cumstances in support of the exa- 
~  minee’s innocence and then to interfere 
with the decision of the Examinations 
Committee on the ground that there 


was mo conclusive evidence to hold the — 


examinee guilty of the charge of use of 
unfair .means. If several probabilities 
are available in the circumstances of a 
case, some of which support. the exa- 
minee’s innocence, while other circum- 
stances support the decision of the 
Examinations Committee holding the 
’ examinee guilty, in that situation it is 
mot permissible to interfere with the 
decision of the Examinations Committee 
as that would amount to appraisal af 
evidence. 


18. Learned counsel for the peti- 
tioner placed reliance on a number of 


decisions of this Court im support of his . 


contention that it is open to this Court 
to interfere with the decision of 
Examinations Committee, These cases 
are Udai Prakash Guatam v. Board of 
High School and Intermediate Education 


Board, H.S. &I. Edn, U.P. (FB) 


the | 


ALR. 


(Writ Petn. No. 12048 of 1975) decided 
on August 26, 1977, - Sarman Lal v: 
Board of High School and Intermediate 
Education (Writ Petn. No, 9538 of 1976) 
decided on 5th May, 1976, Prem Nath 
Khanna v. Board of High School and 
Intermediate Education (Writ Petn. 
No, 7372 of 1975) decided on 23rd Janu- 
ary 1976, Promod Kumar Mittal v. State. 
of U. P. (1973 All LJ 625) and Ajai 
Kumar v. Madhyamik Shiksha Parishad 
(AIR 1979 All 13). 


19. In Udai Prakash Gautam’s case a 
Division Bench of this Court quashed 
the order of the Examinations Com- 
mittee punishing Udai Prakash Gautam 
for the use of unfair means. The charge 
against Udai Prakash Gautam was that 
he had used unfair means in answering 
certain questions of mathematics second 
paper and in support of the charge it 
was alleged that he had arrived at the 
correct answer although the requisite 
steps and working were incorrect. In 
his explanation Udai Prakash Gautam. 
denied the charge, The Bench hearing 
the Writ Petition summoned the records 
and after persual of the petitioner's. 
answer books held that even though it- 
was correct that Gautam had omitted 
certain requisite intermediate steps, 
yet he had given correct answer, buf 
that could be due to lapse of memory 
of the petitioner. The Bench further 
observed that mathematics is a subject 
which is very often learnt by heart, if 


a student misses certain links in the 
entire calculation, it does not neces- 
sarily lead to the inference that he 


had answered the question by adopting 
unfair means, 


20. In Sarman Lal’s case, the Exa- 
minations Committee had taken action 
against the petitioners of that case, and 
cancelled the examination on the charge 
of use of unfair means on the allega- 
tions that they had arrived at correct 
answer without going through the neces- 
sary steps and: without undergoing 
necessary calculations. In coming to 
that decision the Examinations Com- 
mittee had noted that the examinee 
had not made any calculations even on 
the left side of the answer book and 
therefore it drew am inference that the 
examinees answered the question cor- 
rectly with the aid of some external 
source. A learned single Judge of this 
Court allowed the Writ Petition on the 
following findings, 


“In my view, it cannot be said “that 
a failure to record the calculation - on 
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the left hand side of the answer bks 
would be conclusive proof of the ‘fact 
that the student has used unfair means. 
Jt is not unusual for the students to 
learn by heart questions and answers. 
If while answering a question some of 
the steps are forgotten it is nafcral 
- and normal for the students to nit 
' ‘those steps and to proceed with the rest 
of the steps before arriving at the fnal 
answer, Therefore, in my view an omis- 
sion to record or to write down the 
intermediate steps before arriving at 
the conclusion . does not necessarily 
imply that the student must have used 
unfair means, In other words, his 
circumstance alone is mot sufficient to 
hold that unfair means must have zen 
used by the. first category of studenis.” 
The second category of petitioners in 
that case were alleged to have used an- 
fair means and in support of that cherge 
the Examinations Committee had ried 
upon the striking similarity in the ens- 
wer book of other examinees who had 
appeared from that centre. The learned 
Judge again held that similarity of ans- 
wer alone could not be the basis for 
drawing an inference of use of wumtair 
means. The learned Judge observ2i: 

"Which of these two students copied 
from the other and which of them al- 
. lowed the other ‘student to copy .the 
answer is in the realm of conjectures, 
I am not satisfied on the material placed 
before me that these petitioners hava 
used unfair means”. l 

21. In Prem Nath XKhanna’s ease, 
another learned Single Judge of ~his 
Court quashed the order of the Exa- 
minations Committee as no direct evi- 
dence for use of unfair means was avail 
able and the circumstantial evidence 
was nót sufficient to sustain the charge 
of use of unfair means. Repelling the 
contention raised on behalf of the Board 
that circumstantial evidence. was sffi- 
cient to sustain the charge, the learned 
Judge observed: 

“But apart from thet in a case whare 
` the allegations of unfair means is souzht 
to be established merely on the bass of 
circumstantial evidence, the rule of haw 
is that such evidence should be èm- 
sistent with only ome possibility namely 
that the examinee must be held to have 
used the unfair means,” 


In Ajai Kumar v. Madhyamik Shitsha 
Parishad, (AIR 1978 AW 13) a Divison 
Bench of this Court quashed the order 
of the Examinations Committee on he 
ground that there was absolutely no 
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evidence before the Committee -to coma 
to the conclusion that unfair means. 
had been adopted by the petitioner 
while answering question No, 6 ga of 
Physics first paper, There was no. direct _ 
evidence against Ajai Kumar petitioner © 
in that case but the Examinations Com- 
mittee had found him guilty on ths 
intrinsic evidence available in his ans- 
wer book and om the circumstan- 
tial evidence that he had omitted 
necessary steps in answering question 
No. 6 ga of Physics first paper, The 
Division Bench observed (at p, 15):— 


“That omission could take place by 
inadvertence as has been suggested by 
the petitioner, It cannot be said to be 
a circumstance of conclusive nature 
compatible only with theory of use 
of unfair means by the petitioner, parti- 
cularly when the petitioner was nof 
caught while using unfair means nor 
any objectionable material was recover- 
ed from his possession, nor there was 
anything on record to show that the 
petitioner had copied out the answser 
of question No. 6 Ga from a similar 
answer given by any other candidate 
which answer had, somehow or the 
other, become available to the peti- 
tioner,” = & 


As discussed earlier, ig is not open to 
this Court to interfere with the order 
of the Examinations Committee on the 
ground that another view could be taken 
on the material on record. In answer- 
ing questions relating to mathematics 
and Physics or Chemistry if necessary 
answer is arrived at by an examinee 
through wrong working it would be 
reasonably possible for the Examina-. 
tions Committee ta draw -an. ‘inference 
that the examinee had used unfair 
means. Even if it is possible that the - 
examinee may have omitted the neces- 
sary steps due to inadvertence or cer- 
tain reasons, it is for the Examinations 
Committee to consider that explanation 
and it is not open to this Court to re~ 
assess the circumstances and to inter- 
fere with the decision of the Examina- 
tions Committee, If the Examinations - 
Committee relying upon the probabili- 
ties and circumstantial evidence comes 
to the conclusion that the exa- 
minee had used unfair means, it 
is not open to this Cour; to interfere 
with that order merely on the basis of 
other possibilities, In all the aforesaid 
cases relied: upon by the petitioner this 
Court held that absenca of certain re- 


= Xumar  Mittal’s 


. of High School, Sarman Lal v. 
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quisite steps did not necessarily imply 
-hat the examinee must have used un- 
fair means. In each of the aforesaid 
zases the principle of criminal trial 
was applied as it was held that omis- 


‘sion to record requisite calculation or | 


so take requisite steps could not be con- 
clusive proof of the fact that the exa- 
‘minee had used unfair means, These 
decisions are in our opinion contrary to 
the principles laid down by the Sup- 
reme Court in the cases discussed . ear- 
‘ier. For the same reason we do not 
approve the view taken by a learned 
Single Judge of this Court in Promod 
case (1973 All LJ 
325). In view of the law laid down by 
-be Supreme Court in Bagleshwar Pra- 
3ad’s case (AIR 1966 SC 875) and the Full 
Bench decision of our Court in Triam- 
bakpati Tripathi’s case, (AIR 1973 
All 1) we are of the opinion that the 
zases relied upon by the petitioner, 
namely, Udai Prakash Gautam v. Board 
Board 
-+ High School; Prem Nath Khanna v. 
` Board of High Court; Promod Kumar 
' Mittal v. State of U, P. and Ajai Kumar 
v. Madhyamik Shiksha Parishad, do 
not lay down correct law. 


22. In the instant case the petitioner 
while answering question No. 1 of Che- 
' mistry Second Paper had not taken 
necessary’ steps, yet he arrived at the 
. zorrect - formula, We have earlier quot- 
ad the answer given by the petitioner 
and also the steps which were meces- 
sary to be undertaken before the for- 
= mula could be arrived at. The peti- 
_ ioner without proper working and re- 
quisite steps arrived at the correct for- 


© mulad. The Screening Committee as well 


‘as the Examinations Committee both 
-vere of the opinion that the petitioner 
nad no knowledge of the question and 
‘ae got the correct answer by means of 
some external source, Therefore he was 
‘held guilty for having used unfair 
means, The petitioner's answer to 
yuestion No. 1 contains intrinsic evi- 
dence to support the decision of the 
. Examinations Committee. The infer- 
ance drawn by the Examinations Com- 
mittee that the petitioner solved the 
question by using unfair means is a 
reasonable inference which cannot’ be 
interfered with by this Court even if 
some other view is also possible. . The 


petitioner’s contention that the impugn~ 
ed order is not based on any evidence 
and there is no material on record to 


A.I. R. 


support the finding of the Examinations 
Committee is without any substance. 


23. In view of the above discussion, 
we do not find any apparent error in 
the impugned order of the Board war- 
ranting interference under Article 226 
of the Constitution. The petition fails 
and is. accordingly dismissed, but there 
will be no order as to costs. 


Petition dismissed. 
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FULL BENCH 


SATISH CHANDRA, C. J., YASHODA 
NANDAN AND K. C. AGRAWAL, JJ. 


M/s. Jupiter Chit Fund (Pvt.) Ltd., 
Applicant v. Dwarka Diesh Dayal and 
others, Opposite Parties. 


Civil Revn. Nos. 2596 of 1977 and 326 
of 1978, D/- 3-5-1979.* 


Civil P. C. (5 of 1908), S. 115 (As 
amended in U, P. before and after Cen- 
tral Act 104 of 1976) — Revision — 
Powers of High Court and District Court 
-—- Scope — The phrases “Case arising 
out of an original suit” and “in any other 
case” — Interpretation of. AIR 1975 All 
262, Overruled. 


Section 115, C. P. C. conferred powers 
of revision on the High Court alone. The 
U. P. State Legislature amended the 
Section from time to time both before 
and after the Central Amending Act 104 
of 1976. The phrase “cases arising out 
of original suits’ came in the section 
when it was amended in 1970. The same 
phrase continued in the section after its 
amendment in 1972 as well as in 1973. 
The 1972 amendment used this phrase 
in relation to the High Court. In res- 
pect of the jurisdiction conferred on the 
District Court the phrase used was “in 
any other case”. Both the phrases do 
not include a case arising out of the deci- 
sion on an appeal or revision. The deci- 
sion on an appeal or revision by a Dis- 
trict Court was outside the purview of 
the revisional powers conferred by Sec- 
tion 115, C. P. C. ATR 1975 All 262, Over- 
ruled: AIR 1973 All 390 (FB), Followed. 

(Paras 17, 18, 38) 

Section 115, C. P. C. conferred super- 
visory jurisdiction on the High Courts. 
The State amendments bifurcated the 
supervisory jurisdiction. For some 


*(Against order of 5. R. Bhargava, Addl. 
Dist. J., Kanpur, D/- 21-4-1977.) - 


EW/EW/C590/79/DVT 
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category of cases the High Court, amd‘ in 
other cases the District Court were given 
the supervisory power. - The fields vere 
mutually exclusive. Neither was sub- 
ject to the other. The High Court: could 
not entrench upon the field reservec for 
the District Court. Granting power to 
High Court over „District Court’s revi- 
sional decision, would enable the High 
Court to do indirectly what it could not 


' do at all namely, examine the order of. 


the trial Court. (Pare 20) 


An appeal or a revision is for somè 
Purposés treated as a continuation cf a 
suit. However, it cannot be said that an 
appellate or revisional decision in which 
the decision of the trial court has merga 
ed, is still a case arising out of the ori~ 
ginal suit. After merger, that case, i. ¢, 
the decision arising out of the original 
suit vanishes. The decision of the appeal 
or revision brings into existence a. case 
which can properly be said to be arising 
out of the appeal or revision. The ceci- 
Sion of an appeal or revision was h2nce 
not amenable to the revisional jurisdic- 
tion under Sec, 115 even after its amend- 
ment in 1978. (Para 23) 


Section 115 as it stood on 31st Jantary, 
` 1977, had been amended by the State 
Legislature of Uttar Pradesh in. 1870, 
1972 and 1973. The 1973 amendment 
conferred revisional jurisdiction on tha 
High Court, and District Court mutvally. 
exclusively. „The amendments  irtro« 
duced by the Central Act 104 of 1976 
only referred to the High Court. They 
curtailed the revisional jurisdiction of 
the High Court in several respects. They 
do not even mention the District Court. 
This clearly shows that S. 115 as amend- 
ed by State Legislature was inconsistent 
with the Central Act, because it corfer- 
- řed revisional | jurisdiction on the Dis« 
trict Courts in some cases which under 
the Central Act were with High Court. 
Because of this inconsistency the State 
amendments stood repealed. Sub-sec (1) 
of S. 115 spoken of in S. 48 of the 1976 
Amending Act meant S. 115 of the ori- 
ginal Act No. 5 of 1908 shorn of the 
State amendments. (Para 27) 


In view of the transitory ‘provision 


contained in S. 97 (2) (0) of the Certral 
Act 104 of 1976, S. 115 as amended by 
the State Legislature in 1973 would zon- 
tinue to govern revisions which had. been 
admitted after preliminary hearing : on 
or before 31st Jan., 1977. 

The Code -of Civil. Procedure (Uttar 
Pradesh Amendment) Act, No. 31° of 


` Jupiter Chit Fund. (Pvtj Ltd, v, Dwarka Diesh (FB) `. 


8rd Nov., 1977. 


(Para 29} 
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1978, came into force on 1st August, 1978. 
With effect from Ist April, 1978, the revi- 
sional jurisdiction vas again bifurcated. 
The High Court was‘ confined to cases 
arising out of original suits or other pro~ 
ceedings of the value of Rs. 20,000/- or 
above, including such ‘suits or other pro~ 
ceedings instituted before Ist August, 
1978. The jurisdiction of the District 
Court was in respect of any other case 
including a case arising out of an ori- 
ginal suit or other proceeding instituted 
before such date. The legislature has 
continued to use the phrase “case aris- 
ing out of original suits”. The revisional 
jurisdiction would hence not extend to 
Cases arising out of the disposal of ap- 


peals or revisions by the District Court. . -~ 


The proviso is also in the same terms as 
the proviso added in 1973, namely, it 
uses the phrase “cases arising out of 
original suits or other proceedings”. As 
already seen, it will not cover cases aris--. 
ing out of disposal of appeals or: revi- ` 
sions. The words “or other proceedings” - 


in the phrase “cases arising out of ori- - 


ginal suits or other proceedings” refer to 
proceedings of final nature. These words 
have been added in order to bring within 
the -purview of the revisional jurisdiction 
orders passed in proceedings of an ori- 
ginal nature, which are not of the nature 
of suits, like “arbitration _ proceedings. © 
This phrase cannot include decisions of 
appeals or revisions, because then ‘the . 
legislature will be deemed to have -‘con-' 
tradicted itself. . The words “or other 
proceedings” have . to be read ejusdem 


generis with the words “original suits”, `.. 


They will not include appeals or revi- 
sions, l (Paras 33, 34) 


In the instant case. the value of. the- 
suit was below Rs. 20,000/-.. So revision’: 


lay to the District Court, and was valid- © ` 


ly filed. there. The District’ Court dis- 
posed of the revision on 21st April; 1977. 
The revision in High Court was filed on’ 
It was admitted after. 
preliminary hearing and notice was di- 
rected to issue on 13th. March, 1978. This- 


' revision was filed long after Feb., 1, 1977, 


when the Central Act came into- force, 
So Cl. (o) of S. 97 (2) will not apply.: 
Under. S. 115 as amended by S. 43 of the 
Central Act 104 of 1976, revision lay to 
the High Court. With effect from Feb, 
1, 1977, the State amendments stood res — 
pealed. ‘Section 115 as amended by the 

Central Act “conferred -revisional juris- . 
diction on the High Court in respect of 
cases decided by courts subordinate 
thereto, Since the bifurcation ‘of the re~ 
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_Visional jurisdiction had -vanished, the 


-= revision was competent in the High 
“= Court even if it was directed against an 


o-der passed by the District Court in a 
revision. The material condition under 
“$115, as amended in 1976 was that there 
should be a case decided. The disposal 
_ @ the revision was obviously a case de= 
cided. 1978 All LJ 176,. Disting. 
(Para 30) 
Anno: AIR Comm. C. P. C. (9th Edn.), 
S. 115, N. 36. 


Cases Referred: Chronological Paras 
1978 All LJ 176 31. 
‘AIR-1975 All 262 14 


~ AIR 1973 All 390 : 1973 All LJ 343 (FB) 
8, 15, 16; 19, 33 
+AIR 1970 SC1 - 23 

Prabodh Gaur, for Applicant; V. K. 
Furman, for Opposite Parties. 

SATISH CHANDRA, C. J. :— An arbi- 
trator filed his award dated 19th Nov. 
1373, in the court of the Civil Judge, 
Kanpur. Objections’ were filed thereto. 
They were allowed in part. The award 
was remitted to the arbitrator for re- 
consideration by an order ‘dated 30th 
-April,-1975. A revision under S. 115 of 
the Code of Civil Procedure was filed 
ézainst this order. The Additional Dis- 
trict Judge, on 21st April, 1977, allowed 
~ the revision and set aside the award. 
' Agerieved, the applicant has filed the 
present: revision under S. 115, © P. C. 
- egainst: the order dated 21st April, 1977. 
“he valuation of the revision is Rupees 


+ 13,988/54 p.. The valuation of the pro- 


ceedings before ie Civil Judge was the 
same, 


2. At the hearing of the revision an 


_ abjection was raised that the revision 
' gras not maintainable in the High Court. 
The learned: single Judge referred the 
following two questions to a Full Bench: 

(1) Whether the present revision is 
maintainable in the High Court? 

(2) Whether the phrase “case arising 
cut of an original suit” occurring in Sec- 
tion 115° of the Code of Civil Procedure 
covers orders passed in an appeal or re- 
vision? . 

3. Section 115, C. P. C. conferred 
powers of revision on the High Court 
slone. The State legislature amended 
Sec. 115 by the U. P. Civil Laws Amend- 
ment Act, No. 14 of 1970. By this amend~ 
ment revisional jurisdiction was confers 
red on the District Court concurrently 
with the High Court with the. following 
Droviso — 

"Provided that nothing in this section 
-hall be construed to empower the Dis- 


A.L R. 


trict Court to call for. the record of any 
case arising out of an original suit of the 


value .of twenty. thousand: rupees ol 
above.” . 


4. The concurrent jurisdiction of the 
District Court was excluded in respect 
of cases arising out of original suits of 
the value of twenty thousand rupees or 
above. In such cases the revisional juris- 
diction lay exclusively with the High 
Court. The Statement of Objects and 
Reasons appended to the 1970 Amend- 
ment Act stated that this was to help in 


- reducing the pressure of work on the 


High Court. 


5. This, however, was not found satis- 
factory. Section 115, C. P. C. was again 
amended by the U. P. Civil Laws Amend- 
ment Act of 1972. The Statement of Ob- 
jects and Reasons appended to the Act 
of 1972 stated: | 

“It is now proposed that in cases of a 
value below Rs. 20,000/- this power may 
be exercised by District Judges alone 
and in cases of higher valuation this 
power may be exercised by the High 
Court. This will eliminate one of the 
causes of delay in the disposal of suits.” 

G Section 115, as amended in 1972, 
was — 

“The High Court in cases arising out 
of original suits of the value of twenty 
thousand rupees and above, and the Dis- 
trict Court in any other case may call 
for the record of any case which has | 
been decided by any Court subordinate 
to such High Court or District Court, as 
the case may be, and in which no appeal 
lies thereto, ‘and if such subordinate 
court ‘appears: i 

(a) to have exercised 
not vested in it by law, or 

(b) to have failed. to exercise a juris= 
diction so vested, or 


(c) to-have acted in the exercise of its 
jurisdiction illegally and with material | 
irregularity, 
the High Court or the District Court may 
gag such order in the case as. it thinks 

a o 


7 By this amendment the revisional 
jurisdiction was bifurcated. Part of it 
remained with the High Court, and an- 
other part was given to the District 
Court. The two were mutually exclu- 
sive. The revisional power was contem= 
plated to be exerrised by the High Court 
or the District Court in separate. fields. 
There is no indication that the -High 
Court was intended to exercise the revi- 
sional furisdiction against orders passed. 


a jurisdiction 
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by the District Court. In other words, 
Section 115 was not amended to confer 
a revisional jurisdiction against an order 
passed under S. 115 itself. 

8. But on this point doubts arcse, and 
the question whether an order passed b= 
the District Judge in a revision was 
amenable to the revisional jurisdictiom 
under S. 115, C. P. C. was referred to 2 
Full Bench in Har Prasad Singh v. Rane 
Swarup, 1973 All LJ 343 : (AIR 1973 AU 
390). The second question referred te 
the Full Bench was as follows (at p. 39- 
of AIR): 

“(2) in case the order sought to be 
revised is passed by a District Judge o? 
any officer exercising the powers of Dis- 
trict Judge in an appeal or revision aris- 
ing out of an original suit of the value o° 
less than twenty thousand rupees, where 
will a revision lie, if at all?” 

The Full Bench gave its opinion as fol- 
lows (at p. 396 of AIR): 

“Coming now to the second question, 
there is little room for doubt on the 
plain and clear language of Sec. 115 ož 
the Code, as now amended, that no revi- 
sion shall lie at all, either in the High 
Court or in the District Court.” 

9. The third question referred to the 
Full Bench was: 

*(3) Does no revision lie from pro- 
ceedings other than original suits?” 


10. This depended upon the interpre- 
tation of the words “in any other case’ 
occurring in the section. The Full Benci 
held that the words “in any other case’ 
in the context only referred to and hac 
been used in contradistinction to the 
preceding words “in cases arising out o- 
original suits”. Therefore, it can be rea- 
sonably held, without doing any violence 
to the language of the amended S. 115 
of the Code, that the words “in any 
other case” refer to and mean a case 
arising out of an original suit of whick 
the valuation is below twenty thousanc 
rupees. In other words, the phrase “ir 
any other case” did not refer to inter 
alia orders passed in appeals or revi- 
sions. 

11. It will be seen that the Full 
Bench interpreted the phrase “cases 
arising out of original suits” as also the 
phrase “in any other case” and held that 
they do not include cases arising out oi 
decision of an appeal or revision. The 
decision of an appeal or revision by € 
District Court was outside the purview 
of the revisional powers conferred by 
S. M5, C.P.C, 


| Jupiter Chit Fund (Pvt.) Ltd. v. 


in exercise of the revisional jurisdictiom. - 


Dwarka Diesh (FB) [Prs. 7-14] AHN. 221 


2. This Full Bench decision did- not 
recolve the controversy whether the am- 
eniment was retrospective and operated 
on cases arising out of suits instituted 
beZore Sept. 20, 1972, when the Amend- — 
ing Act of 1972 came in force. This ques- 
tion was referred to a Full Bench of 
five . Judges. 


13. Another difficulty which remained 
unresolved was whether orders passed 
by the District Court itself in cases aris- 
ing out of original suits of the value of 
less than Rs. 20,000/- were 


Hizh Court, because the latter was con- 
fined to cases of valuation of Rs. 20,000/- 
ani above. The High Court had no 
jurisdiction in respect of cases of lesser’ 
valuation. 


14. The legislature again intervened 
to amend Section 115° by U. P. Civil 
Laws Amendment Act, No. 19 of 1973. 
This was a President’s Act. The same 
wes repealed and replaced by U. P. Act 
Nc. 30 of 1974. Seċtion 115 as so amend- 
ed expressly provided that the revi- 
Sicnal jurisdiction of the High Court . or 
the District Court extended to suits in- 
stizuted before the 20th day of Septem- 
bez, 1972, also.. In other respects Sec- 
tion 115 as it stood after the 1972 am- 
endment was retained except .that a 
proviso was added. The proviso ‘stated— - 


“Provided that in respect of cases de- 
ciced before the 20th day of Sert., 1972, 
and also all cases arising out of original 
Suits of any valuation decided by-.. the 
District Court, the High Court alone - 
shall be competent to make an order 
under this section.” 


The proviso dealt with two matters. It 
conferred exclusive revisiona]l jurisdic- 
tioa on the High Court in 
cases decided before the 20th Sept., 1972. — 
In the next place, it provided that the 
High Court alone shall be competent to 
meke an order under this section in res- 
pect of all cases arising out of original 
suts of any valuation decided by . the 
District Court. Now orders passed by 
the District Courts in cases arising out . 
of original suits were not immune but 
became amenable to the revisional juris- 
diction of the High Court. The State- 
ment of Objects and Reasons appended 
to this Amending Act stated that the 
prcposed amendments were intended to- 
clarify the legal position. Obviously it 


. was not intended to bring about any 


fundamental change in the legal posi- 


tion. After the 1973 Amendment differ- - 


immune... > 
from the revisional jurisdiction of the-”~. 


respect of . 
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ence: of opinion arose on the. “question 
whether the proviso included orders pass- 
edin appeals or revisions by the District 
Courts. The matter was referred to a 
third Judge. The opinion of the third 
Judge was that an order passed in an 
appeal or revision is a case arising out 
of an original suit and a revision would 
be maintainable against an order passed 
by the District Court disposing of an 
- appeal or a revision: vide Phool Wati v. 
Gur. Sahai, AIR 1975 All 262. . 


15. The learned Judge noted the Full 
Bench decision in Har Prasad Singh’s 
case (AIR 1973 All 390). It was observ- 
' ed (at: p. 267) :— 

“The Full Bench of this Court had 
expressed the opinion that no revision 
lay against the order of the District 
Judge passed in exercise of his appel- 
late or revisional jurisdiction, but after 
the 1973 Amendment such an issue has 
been raised”. 


16. The Full Bench decision in Har 
Prasad Singh (supra) was explicit and 
clear that the phrase “cases arising out 
of original suits” does not include deci- 
sions of appeals or revisions. The pro- 
viso added in 1973 ‘used the same phrase, 
namely, “cases arising out of original 
suits”. But apparently the learned Judge 
felt that the Full Bench decision was 
not binding because the proviso was not 
there when the Full Bench gave its opin- 
ion. The matter was examined de novo. 


17. We. are, however, unab.e to share 
this view. The phrase “eases arising out 
of original’suits” came in the section 
when jt was amended in 1970. The same 
phrase’ continued in the.sectian after its 
amendment in 1972 as well as fin) 1973. 
The 1972 amendment used this phrase in 
relation to the High Court. In respect of 
the jurisdiction conferred on the District 
Court the phrase used was “in any other 
case”. Both these phrases were (taken) 
up for consideration before the Full 
Bench. For both the Full Bench ruled 
that they did not include a case arising 
out of the decision on an appeal or revi- 
sion, 


18. The 1973 amendment which add- 
ed, the proviso continued to use the 
same phrase, namely, “cases arising out 
of original suits”. As is clear from the 
Statement of Objects and Reasons, the 
1973 amendment was made ir order to 
clarify the legal position, not to change 
it. There was hence no justiñcation for 
giving a different interpretation: to the 
phrase “cases arising out of original 
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‘suits”’ occurring in the proviso than the 


one given by the Full Bench to the same 
phrase occurring in the main. section. 

19. Previously S. 25 of the Provincial 
Small ‘Cause Courts Act conferred revi- 
sional jurisdiction on the High Courts. 
Subsequently by Amending Act No. 17 
of 1957 this revisional jurisdiction was 
taken away from the High Court and 
conferred on the District Court. The de- 
cision of the District Court of a revision 
under Sec. 25 of the Provincial Small 
Cause Courts Act would, in view of the 
Full Bench decision in Har Prasad 
Singh’s case (AIR 1973 All 390) be 
equally immune from the  revisional 
jurisdiction of the High Court under 
S. 115, C. P.C. 


20. Sec. 115, C.P.C. conferred super- 
visory jurisdiction on the High Courts. 
The State amendments bifurcated the 
supervisory jurisdiction. For some cate- 
gory of cases the High Court, and in 
other cases the District Court were 
given the supervisory power. The fields 
were mutually exclusive. Neither was 
subject to the other. The High Court 
could not entrench upon the field re- 
served for the District Court. The High 
Court cannot examine a case reserved 
for the District Court, because by doing 
so it would not only entrench upon, but 
nullify the supervisory jurisdiction of 
the District Court. Granting power to 
High Court over District Courts revi- 
Sional decision, would enable the High 
Court to do indirectly what it could not 
do at all, namely, examine the order of 
the trial court. It is thus apparent that 
no revision lies to the High Court against 
orders passed by the District Court in 
revision. 

21. It was suggested that an appeal 
or a revision is a case which arises out 
of the original suit, and, therefore, a 
revision would lie under S. 115, C. P. G 
to the High Court. 


22. An appeal or a revision ‘is for 
some purposes treated as a continuation 
of a suit. The appeal or the revision is 
the case which arises out of the suit. 
But when the appeal or the revision is 
decided, such decision creates a different 
or a fresh case which arises out of the 


‘appeal or the revision. It has an identity 


and existence different and apart from 
the case which arose out of the suit. 


23. It is settled law that a judicial 
order passed by the trial court merges 
in the order passed by the appellate or 
revisional court: Shankar Ramchandra Vy 
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Krishnaji Dattatraya (AIR 1970 SC 1)- 
How can it be said that an appellate or 
revisional decision in which‘the decisior: 
of the trial court has merged, is still < 
case arising out of the original suit 
After merger, that case, i.e. the decisior 
arising out of the original suit vanishes 
The decision of the appeal or revisior. 
brings into existence a case which car. 
properly be said to be arising out of 
the appeal or revision. The decision of 
an appeal or revision is hence not am=- 
enable to the revisional jurisdiction un- 
der S. 115 even after the amendment ir 
1973. 


24. Section 43 of the Central Amend- 


ing Act, 104 of 1976, which came intc 
force on .Feb. 1, 1977, also amendec 


Section 115, C.P.C. Section 43 of the 
said Act reads as follows :— 


"43. Section 115 of the Principal Acf 
shall be renumbered as sub-section (1! 
thereof, and— 

(a) to sub-section (1) as so renumber- 
ed the following proviso shall be added. 
namely— 

Provided that the High Court shal! 
not, under this section, vary or reverse 
any order made, or any order deciding 
an issue, in the course of a suit or other 
proceeding, except where— 

(a) the order, if it had been made ir 
favour of the party applying for revi- 
sion, would have finally disposed of the 
suit or other proceeding, or l 

(b) that order, if allowed to stand. 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it made.” 

(b) after sub-sec. (1) as so renumber- 
ed, the following sub-section and Expla- 
nation shall be inserted, namely i= 


(2) The High Court shall not, under 
this section, vary or reverse any de- 
cree or order against which an appeal 
lies either to the High Court or to any 
Court subordinate thereto. 


Explanation.— In this section, the ex- 
_ pression ‘any case which has been decid- 
ed’ includes any order made, or any 
order deciding an issue, in the course o3 
a suit or other proceeding.” 


25. Section 43 opens with “Sea 11b 
of the Principal Act-shall be renumber- 
ed as sub-sec. (1) thereof” and a pro- 
viso shall be added thereto. 
viso mentions only the High Court. 


26. The question is whether See. 115 
of the Principal Act refers to S..115 as 
originally enacted in Act 5 of 1908, or 
as it stood on Jan, 31, 1977, after its am- 


` it stood`on 31st Jan., 


They curtailed the revisional jurisdiction 


The pro- 
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endment “by the State legislature. . Sec- 
tion -2 of the Amending. Act No. 104 of 
1976 -provides— . 

“9. Amendment of Section 1— In the 
Code of Civil Procedure, 1908 (herein- 
after referred to as the principal Act), 
in Section 1, for sub-sec. (3), the follow- 
ing sub-sections shall be substituted...... 


27. This provides a clue that the 
principal Act refers to Act No. 5 of 1908. 
Sub-sec, (1) of S. 97 of the Amending 
Act, which is the repealing and saving 
prevision, provides— 

“(1) Any amendment made, or any 
provision inserted in the’ principal- Act . 
by a State Legislature or a High Court . 
before the commencement of this A 
shall, except in so far as such amend-- 
ment or provision is consistent with the 
provisions of the principal Act as am- 
ended by this Act, stand repealed.” ue 


Under this provision all amendments ` 
which are inconsistent with the Amend- 
ing Act stand repealed. If Section 115 as 
1977, was 
sistent with the provisions of the Am- 
ending Act, the State amendments stand, - 
repealed, Section 115 as it stood on 31st 
Jan., 1977, had been amended by the 
State legislature of Uttar Pradesh <in 
1970, 1972 and 1973. The .1973%,amend- 
ment conferred revisional jurisdiction on 
the High Court and the District Court 
mutually exclusively. The amendments 
introduced by the Central Act -of 1976 
only referred to the High’ Court. 







of the High Court in several respects, 
They do not even mention the District 
Court. This clearly shows that Sec. 115 
as amended by State legislature was in- 
consistent with the Central Act, because 
it conferred revisional jurisdiction on the 
District Courts in some cases which un-| - 
der the Central Act were with High)-- 
Court. Because of this inconsistenecy 
the State amendments stood repealed. 3 
Sub-sec. (1) of S. 115 spoken of in''sec-| ~ 
tion 43 meant Section 115 of the ori- 
ginal Act No. 5 of 1908 shorn of thef 
State amendments, In other words sec- 
tion 115 which was renumbered as Sub-}. 
sec. (1) was the one which conferred re- 
visional jurisdiction on the High Court 
alone, 


28. Clause (0) of Section 97, sub-sec-. 
tion (2) was a transitory provision say- ` 
ing- 


“the amendment of S. 115 of the prin- a 


cipal- Act by S. 43 of this Act shall not 


ow t P . 
e t a t 
A 
-~ - a 
. eae 
Act. ~. É 
3 
; 
7 


. incon- .. ` 


we 
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apply to or affect any proceeding for 
revision which had been admitted”. “after 
preliminary hearing, before the -com- 
mencement of the said Section 43; and 
every such proceeding for revision shall 
be disposed of as if the said Sec, 43 had 
not come into force.” 


29. Under this provision if a revision 
had been filed in the District Court and 
had been admitted after preliminary 
hearing before 1st Feb., 1977, it shall 
continue to be heard and disposed of by 
that court, provided it was validly filed 
in the District Court. The Amending 
- Act, No. 104 of 1976, will not affect the 
Pending revisions. They would continue 


l i z: “to be governed by S. 115 as it stood be~ 
' . fore its amendment on Ist Feb., 


1977. 
In other words, Section 115 as amended 
by the State Legislature in 1973 would 
continue to govern revisions which had 
been admitted after preliminary hearing 
on or before 31st Jan., 1977. » 


30. In the present cases. the trial 
court decided the objections on 30th 
April, 1975. The value of the suit was 
below Rs. 20,000/-. So a revision lay 
to the District Court, and was validly 
filed there. The District Court, disposed 
of the revision on 2ist April, 1977. The 
revision in this Court was filed on 3rd 
November, 1977. It was admitted after 
preliminary hearing and notice was di- 
rected to issue on 13th March, 1978. This 
revision was filed long after February 1, 
1977, when the Central Act came into 
force. So Cl. (0) of S. 97 (2) will not 
apply. Under S. 115 as amended by 


a -IS 48- of the Central Act, revision lay to | 


the High Court. With effect from Feb- 
ruary 1, 1977, the State amendments 
stood repealed.. Section 115 as- amended 
by the Central Act conferred revisional 
jurisdiction on the High Court in respect 
of cases decided by courts subordinate 
thereto. - Since the bifurcation of the re- 
visional jurisdiction had vanished, the 
revision was competent in the High 
Court even if it was directed against an 
order passed by the District Court in a 
revision. The material condition under 
S. 115, as amended in 1976 was that 


a there should be a case decided. The dis- 


posal of the revision was obviously a 
case decided. 


31. 


176 will not apply to the present case. 
In that case S. 115 as amended by State 
Legislature in 1973 was considered and 
it was held that. revisional power was 


The decision in Indian Oj Cor- | 
peration v. Kishore Bandhu, 1978 All LJ: 


A.L R. 


„confined to cases arising out of original 
suits. Proceedings under the Arbitra- 
tion Act were not proceedings- in the na- 
ture of suits, and hence orders passed 
in those proceedings were not amenable 
to the revisional jurisdiction. This autho- 
rity will cover cases which are not gov- 
erned by 8. 115 as amended by the Cen- 
tral Act of 1976, that is to say, revi- 
sions which had been instituted and had 
been admitted after preliminary hearing 
on or before. Jan. 3],° 1977. Revisions 
admitted after preliminary hearing on 
or before Ist Feb. 1977, would be gov- 
erned by S. 115 as amended by the Cen- 
tral Act. The ruling in Indian Oil Cor- 
poration’s case will not apply to them. 


32. The Code of Civil Procedure 
(Uttar Pradesh Amendment) Act, No. 31 
of 1978, came into force on ist August, 
1978. Section 3 of this Act repealed and 
substituted S. 115, C.P.C. The section 
as now enacted reads as follows:— 

“115. The High Court, in cases arising 
out. of original suits or other proceed- 
ings of the value of twenty thousand 
rupees and above, including such suits or 
other proceedings instituted before Aug. 
1, 1978 and the District Court in any ` 
other case, including a case arising out 
of an original suit or other proceedings 
instituted before such date, may cal 
for the record of any case which has 
been decided by any court subordinate 
to such High Court or District Court, as 
the case may be, and in which no ap- 
peal lies thereto, and if such subordi- 
nate court appears- 

(a) to have exercised a jurisdiction not 
vested in it by law; or 

(b) to have failed to exercise a juris- 
diction so vested: or 

(c) to have acted in the exercise of its 
jurisdiction illegally or with material ir- 
regularity; 


the High Court or the District Court, as 
the case may be, may make such order 
in the case as it thinks fit. 


“Provided that in respect of cases 
arising out of original suits or other 
proceedings of any valuation, decided by 
the District Court, the High Court alone 
shall be competent to make an. order 
under this section, 


Provided further that the High 
or the District Court shall not 
this section; vary or reverse any 
including an order. deciding an 
made in the course of a suit or 
proceeding, except .where,— 


Court 
under 
order 
issue, 
other 
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(i) the order, if so varied or reverse, 
would finally dispose of the suit or oth2r 
proceeding; or m , 

(ii) the order, if allowed tò starc, 
would. occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made. 

Explanation— In this section, the ex~ 
pression ‘any case which has been de- 
cided’ includes any other deciding 22 
issue in the course of a suit or other 
proceeding.” 


33. With effect from ist April, 19°, 
the revisional jurisdiction was agein 
bifurcated. The High Court was confiz~ 
ed to cases arising out of original swis 
or other proceedings of the value of Rim 
pees 20,000/- or above, including sum 
suits or other proceedings instituted te- 
fore ist August, 1978. The jurisdiction cf 
the District Court was in respect of any 
other case including a case arising oct 
of an original suit or other proceedi®w 
instituted before such date. The legisk= 
ture has continued to use the phresa 
“cases arising out of original suits’. Tae 
interpretation placed upon this phrase >y 
the Full Bench in Har Prasad Singh's 
case (AIR 1973 All 390) will apply. Tse 
revisional jurisdiction would hence rect 
extend to cases arising out of the disrr~ 
sal of appeals or revisions by the Dis- 
trict Court. The proviso is also in tæ 
same terms as the proviso added in 1973 
namely, it uses the phrase “cases arisinz 
out of original suits or other procee} 
ings.” As already seen, it will not cover 
cases arising out of disposal of appecs 
orr evisions, 


34. The. words “or other proceedings’ 
in the phrase “cases arising out of origi- 
nal suits or other proceedings” refer D 
proceedings of final nature. These wor 
have been added in order to bring wit 
in the purview of the revisional juri- 
diction orders passed in proceedings 3 
an original nature, which are not of tha 
nature of suits, like arbitration proceed- 
ings. This phrase cannot include ded- 
Sions of appeals or revisions, becauze 
then the legislature. will be. deemed -e 
have contradicted itself. The words “e? 
other proceedings” have to be reed 
ejusdem generis with the words “origi< 
nal suits.” They will not include ap- 
peals or revisions. 


35. The phrase “in any other ease” 
used with reference to` the Distrie: 
Court will refer to cases arising out of 
original suits of the value of less thar. 
Rs. 20,000/- and also cases arising out 
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o other. proceedings of an original na- 
tare of a valuation below Rs. 20,000/-. 

36. The present revision was of a 
value of less than Rs, 20,000/-. If S. 115 
æ amended in 1978 were to apply the 
ravision will not be maintainable in the 
Eigh Court. Section 5 of the Amending 
f£ct- of 1978 laid down ‘a transitory pro- 
wasion, It says— 


“5. Where a proceeding of the nature 
im which the District Court may call for 
tre record and pass orders under Sec- 
ton 115 of the said Code as substituted 
ky this Act was pending immediately be~ 
fre August 1, 1978— 

(a) in the District Court, such Court 
sall proceed to dispose of the same as 
iz the provisions of this Act were in 
rce at all material times; 

(b) in the High Court, such Court 
sall. proceed to dispose of the same as 
i= this Act had not come into force.” 


37. In relation to cases in which the 
Listrict Court had jurisdiction under 
= 115 as amended in 1978, the revi- 
sons, if filed in the High Court, are gov- 
ened by Cl. (b), and the High Court is 
ts dispose of the same as if the Amend- 
ing Act of 1978 had not come into force. 
The present revision was pending in the 
Eigh Court from before Aug. 1, 1978. It 
mall continue to be disposed of as if 
tae 1978 Act had not come into force. 
Eefore this date the Central Act of 1976 
Feld the field. Under it only the High 
Court had revisional jurisdiction. The 
Fresent revision was hence validly insti- 
tated in this Court, and this Court has 
jurisdiction , to dispose it of on the’ me- 
rts, in accordance with S. 115, C.P.C. 
æ it stood after its amendment by the 
Central Act, No. 104 of 1976. 


38. Our answer to the two questions 
referred to this Full Bench are— 


Guestion a (1) Whether the present revij- 
sion is maintainable in the 
High Court? 

Amswer + In the affirmative. 


Guestions (2) Whether the phrase “case 
arising out of an original 
suit” occurring in S. 115 of 
the Code of Civil Proce- 
dure covers orders passed] - 
in an appeal or revision? 

Answers In the negative. 

39. Let the papers be laid before the 
Jearned single Judge with this opinion 
ard answer, 

‘ Reference answered 
accordingly, 


-r - - - — 
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Mitthoo Lal, Appellant v. 
Chand, Respondent, 

Second Appeal No, 3281 of 1968, D/- 
2-3-1979, 


Suits. Valuation Act (7 of 1887), S. 4 


Gopal 


(as amended in U. P.) — Suit for 
partition — Valuation for the purpose 
of jurisdiction —— According to share of 
plaintiff. 


In a suit for partition, for the pur- 
pose of jurisdiction, the share of the 
plaintiff in the property is to be valued 
and not-the entire property out of 
which the share is claimed, AIR 1952 
All 418, Rel. on. (Para 20) 


Anno: AIR Manual (8rd Edn.), Suits 
Valuation Act, S. 4, N. 1, 
Cases Referred: Chronological Paras 
AIR 1952 Ali 413 19 


Jagdish Misra, for Appellant; V. D, 
Ojha, for Respondent. 

JUDGMENT :— This is a defendant’s 
appeal against the judgment and decree 
dated 29-8-1968 passed by the Civil 
Judge, Etawah, confirming the prelimi- 
nary decree for partition dated 10-7- 
1967 passed by lst additional Munsif, 
Etawah in Orignal Suit No. 489 of 1963. 


2. One Parmeshwari Das had 5 sons 
including Tara Chand, father of the re- 
spondent Gopal 
appellant and Shambhu Dayal, The re- 
spondent claimed half share in 3 shops 
detailed at the foot of the plaint situate 
in the town of Etawah. The property in 
dispute was valued at Rs. 7680/- as 
found by the Additional Munsif in his 
order dated 10-9-1966, The respondent, 
therefore, valued the suit at Rs. 3840/-. 
These shops were purchased from one 
Abdul Rahman by sale deed dated 20-10- 
1930 Ex. A-19. This sale deed is in fav- 
our of the appellant and his brother 
Tara Chand, father of the respondent. 

3. In the plaint the boundaries of 
the shops are mentioned as: 

East— shop of Subedar 

West— Stairs and shop of Durga 


Swarup 
North— Road 
South— House of Shambhu Dayal. 


In the sale deed the boundaries of the 
3 shops sold are:— 
East— Shop of Mitthoo Lal 
West— Shop of Jyoti Swarup 
North— Road 
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Chand, Mitthoo Lal, - 
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South— House of Shambhu Dayal and 
; : Mithoo Lal. i 


4. ‘These three shops were later on 
converted into two shops vide map; 4/5C 
(165) part of the decree. One shop 
towards west has been shown in green 
colour, The other shop towards east 
and south has been shown in yellow 
colour, To the east of eastern yellow 
Shops, shop of Subedar has been men- 
tioned, 


5. Defence of the defendant appel- 
lant was that he was the exclusive 
owner of the eastern shops shown in 
yellow colour, that in fact he alone had 
purchased the shops through Abdul 
Rahman, that the name of Tara Chand 
was just fictitious and ostensible, that 
the suit was barred by time as the 
respondent was not in possession of the 
disputed shop. | 

6. There were two 
dated 21-1-1919 Exs. A20 and A21 
executed by Abdul Rahman, The two 
shops towards west were mortgaged in 
favour oz: Ganga Ram by mortgage 
deed, Ex. A 20. One shop towards east 
was mortgaged in favour of Parme=« 
shwar Das father of the appellant oy 
mortgage deed Ex. A 21, In this deed 
shop of Subedar has been shown to- 
wards east. The position that follows 
from the two mortgage deeds is that 
to the east of the three shops of Abdul 
Rahman there owas shop of Subedar 
which still exists at the place where it 
was, 


7.'To the south of the shops of 
Abdul Rahman, there was house of one 
Chhiddu. Chhiddu sold this house to 
Parmeshwar Das by sale deed dated 
21-2-1920, Ex. 9. This house was fac- 
ing towards south, In this sale deed 
in the northern boundary shops of 
Abdul Rahman mortgaged with Parme~« 
shwar Das and Ganga Ram are mention~ 
ed. In the eastern boundary house of 
Subedar has been mentioned. 


mortgage deeds 


8. There is one more mortgage deed 
dated 2-2-1931, Ex. A 18, executed by 
the appellant Mithoo Lal and Tara 
Chand, father of the respondent, Out of 
the three shops purchased from Abdul 
Rahman, two shops were mortgaged by 
means of this document, In this deed in 
the eastern boundary “Dookan Rahin” 
is written, 

9. Parties led oral evidence in sup“ 
port of their respective cases, On an 
appraisal of the entire oral and docu- 
mentary evidence, the First Additional 
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Munsiff found that in the sale dezd 
dated 20-10-1930, Ex, A~19, shop +f 
Mithoo. Lal vendee was wrongly written 
in the eastern boundary, that tre 
boundaries of the three shops given ï 
the plaint were correct; that © Taxa 


Chand’s name in the gale deed, Ex, A-29 


was not (fictitious or: ostensible; that 
therefore, the respondent had half she=e 
in the shops, and that the suit was ret 
barred by time as contended by tre 
appellant. 

10. These findings were affirmed :n 
appeal by the Civil Judge, 


11. Learned counsel for the appz- 
lant firstly contended . that ‘the cours 
below were not justified in holding tkat 
the shop of Subedar. was to the east Jf 
the three shops sold by Abdul Rahman, 
that in fact there was shop of Mittkco 
Lal, appellant to the east of the -shcos 
sold by Abdul Rahman on 20-10-199, 
that as such the shop shown in yellow 
colour was the exclusive property f 
the appellant, This contention is fu y 
negatived by the mortgage deeds 
Exs, A~-20 and A-21 and sale deed Ex 9 
which have been indicated above. There 
is no substance in the contention of fke 


appellants counsel that as these doca-. 


ments came into existence prior to fhe 
sale deed in question, they were not 
material. Correctly speaking these. doca- 
ments are material to indicate wheth=r 
the eastern boundary was correc: -y 
written in the sale deed Ex. A 19. Buc- 
den lay upon the appellant to indice 
that this boundary was correctly wra- 
ten ‘because according to the appellant 
himself he was mainly responsible in 
obtaining the sale deed from Abdul 
Rahman and his brother’s name. was 
simply fictitious. Both the courts below 
have found that the name of Tara Chead 
was not fictitious, In any case the ex- 
lier documents clearly. indicate the ez- 
tent of the property of Abdul. Rahm. 
One of-these documents is in favour Df 
Parmeshwar Das, father of the appa- 
lant, Then there is mortgage deed 
Ex, A 18 in respect of two shops wh:rh 
are towards west and ‘shown in green 
colour in- the map. In this deed beh 
the brothers clearly showed ‘shop rakim 
towards -east. Thus 
east was of both the mortgagors, Yi- 
thoo Lal and Tara Chand, It is- mot 
easily possible to say that on the besis 
of the word rahin’ used therein . that 
it was shop of Mithoo Lal only. If tse 
contention of the appellant’s counsel -is 
correct that instead of ‘Rahiman’. omy 


Mitthoo Lal v. Gopal -Ckand (P; N. Goel J.} 


énd plural includes 


tended that the 


the shop towards 
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word ‘Rahin’ was written, then the 
shop can. be said to be of Tara Chand 
only. Ordinarily singular includes plural 
singular, There- 
hore, ‘eastern boundary of mortgage 
deed, Ex. A18 shows. that to the east 
cf the shop mortgaged thereby there 
was shop of Mithoo | Lal ‘and Tara 
Chand both, 


12. The result of what has been said 
¿bove is that the documentary evidence 
considered as a whole leaves no room 
for doubt that-the shop shown in the 
vellow colour was included in the sale 
deed of Abdul Rahman and as such the 
respondent had half share in the shops 
shown in green and yellow colours in 
the map, 


13. The appellant’s counsel next con- 
name of Tara Chand 
was simply benami. In this connection 
he pointed out that the mortgage deed 
mx, A18 was redeemed by Mithoo Lal 
enly. Both the courts below found that 
the name of Tara Chand was not ficti- 
tious. The main ingredient to indicate 
whether the transaction was benami is 
=rom whose coffers the consideration 
“lowed, This is a question of fact which 
has been. decided ‘by both the courts 
below against- the appellant. Therefore, 
the finding that the name of Tara Chand 
was not fictitious or ostensikle cannot 
3e interfered with by this Court. 


14, The mortgage was redeemed in 
the year 1936. Tara Chand had died in. 
August 1934. At- the time of the ` re- 
demption of the. mortgage, the appel- 
-ant was the appointed guardian of the 
sespondent. Record shows that the ap- 
pellant had withdrawn the money of 
“he respondent from a Bank. The ap- 
pellant has not filed copies of the ac- 
eounts which he must have filed in court 
in the guardianship case. Therefore, in 
«hese circumstances, it cannot be held 
shat the appellant alone had redeemed 
“he mortgage, Even if he had alone re- 
deemed. the mortgage, he can seek con- 
“ribution,. But on this ground he. can- 
not say that the rights of the respon 
dent had passed to him. 


15. The appellant’s counsel pointed 
out that the suit was barred by time. 
The respondent was born on 12-11-1930. 
Jn attaining the age of 18 years, he 
Secame major on 12-11-1948. The suit 
was filed on 27-11-1963. It was pointed 
out that it was in evidence that the 
respondent and his, mother were turned 
eut by the appellant in. the year 1947, 
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This statement shows that the respon- 
dent and his mother who were living 
along with the appellant were turned 
out of the house. This part of the 
statement does not show that the re- 
spondent was turned out of the disput- 
ed property and that from the year 1947, 
the possession of the appellant on the 
disputed property became adverse 
Therefore, it is not correct to argue that 
the suit for partition was barred by 
time, 

16. Lastly, the appellant's counsel 
contended that the trial court had no 
jurisdiction to try the suit because the 
entire disputed property was worth more 
than Rs, 5000/-. The pecuniary jurisdic- 
tion of a Munsif extends up to Rupees 
5000/-. The entire property was valued 
by the learned Munsif at Rs. 7680/~. 

17. In this connection the appellant’s 
counsel further urged that the shop was 
worth Rs. 15000/- and that the finding 
of the learned Munsif that the shop was 
worth Rs. 7680/- was not correct, 

18. Taking the finding of the learned 
Munsif dated 10-9-1976 as correct, the 
respondent valued the suit at Rs, 3840/-, 
the value of his half share, Section 4 
of the Suits Valuation Act, 1887 as 
amended in this State lays down thaf 
the suits mentioned in paras iV-āa......... 
vi-a of Section 7 of the Court Fees 
Act shall be valued for the purpose of 
jurisdiction at the market value of the 
property involved in or affected by or 
the title to which is affected by the 
relief sought or at the amount involv- 
ed in or affected by or the title to 
which is affected by the relief sought, 


19. Section 7 {vi-a} of the Court 
Fees Act relates to suits for partition. 
In the case of Mohd. Mustaq v. ‘Mst, 
Baqridan, AIR 1952 All 413 it was held 
that a suit for partition of the plaintiffs’ 
share must be valued for purposes of 
jurisdiction under Section 4 of the Suits 
Valuation Act according to the share of 
of the plaintiff, In this case-.an earlier 
decision of this Court . was relied on. 
Thus there is a direct authority of this 
Court against the appellant. Moreover, 
the words used are “property involved 
in or the total of which is affected by 
the relief sought”. In the imstant case 
the respondent claims half share in the 
property. Thus the suit relates to the 
half share of the respondent in the pro- 
perty. The relief claimed relates to the 
half share of the respondent in the pro- 
perty. There is no dispute to the half 
share of the appellant in the property. 
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This point may be considered from 
another aspect. In suits for partition, 
where the plaintiff is not in actual pos- 
session of the property sought to be 
partitioned, relief of possession is claim- 
ed. Section 7 (VI-A) of the Court Fees 
Act lays down that in suit for partition 
the court fees is chargeable according 
to the one quarter of the value of tha 
plaintiff’s share, or according to the 


full value of the plaintiffs share, 
if the plaintiff was out of pos- 
session on the date of present« 


ing the plaint, There is an explana~ 
tion attached to this sub-clause, This 
explanation says that the value of the 
property shall be the market value com- 
puted in accordance with sub-section 
(V), Sub-sections (V~A) and (V-B) are 
not mentioned here because they are 
not applicable to the instant case, Sec- 
tion 7 (V) (O) lays down that in suits 
for possession of a building, the court- 
fee chargeable is according to the mar- 
ket value of the building Section 4 of 
the Suits Valuation Act also refers to 
Section 7 (V) and it clearly says that 
suits for possession of a building for 
the purposes of jurisdiction shall be 
valued at the market value of the pro- 
perty: involved. Thus where in a suit 
for partition the plaintiff also claims 
possession of the property allotted to 
him, he would be liable to pay court 
fee on the market value of the pro- 
perty upon which he seeks possession. 
Therefore, for the purposes of jurisdic- 
tion also the property upon which pos- 
session is sought has to be valued at its 
market value. Thus there is reciprocity 
between Section 7 (V) of the Court Fees 
Act and Section 4 of the Suits Valua- 
tion Act, 


20.' The result of what has been said 
above’ is that in a suit for partition, for 
the purpose of jurisdiction the share 
of the plaintiff in the property is to be 
valued and not the value of the entire 
property out of which the share is 
claimed, 

21.’ For what has been found above 
it is not correct to say that the suit 
was not triable by the learned Munsif. 

22. With regard to the market value 
there is a clear finding of the learned 
Munsif. There appears no mistake in 
arriving at the said value. It shall be 
noticed that the learned Munsif fixed 
the value at 20 times of the annual 
rental. This is one of the modes of find- 
ing out the valuation and it cannot 
necessarily be said ta be wrong, 
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23. No other point -was urged. 

24, For the findings arrived at abovs, 
this appeal is wholly without mer. 
Appeal is dismissed with costs: 

Appeal dismisse=. 
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SATISH CHANDRA C. J. AND 
YASHODA NANDAN, J. 

Dalla, Appellant v. State of U, P. ard 
others, Respondents. 

second Appeal No. 1863 of 1967 D- 
1-3-1979.* 

Civil P. C. (5 of 1908), O. 22, Rr. ł 
and 11 — Death of. respondent during 
pendency of first appeal — Deceased re- 
spondent not a necessary party to sut 
— Second appeal does not fail in 53 


entirety on account of such death, A-3 
1962 SC 89, Rel, on, (Para £) 
Anno: AIR Comm. Civil P. C. (9m 


Edn.), O, 22, R. 4, N. 22; O. 22, R. IZ, 
N. 1. 

Cases Referred: 
AIR 1962 SC 89 


N. S. Singhal, for Appellant; Stan= 
ing Counsel, for Respondents, : 


SATISH CHANDRA C. J.:— This $ 
a plaintiffs appeal. It arises out of a 
suit for an injunction and possessior. 

2. The plaintiff claimed that the lard 
in dispute was included in the chax 
allotted to him under the Consolidati-a 
operations. Defendants 3 to 5 had, mM 
collusion with defendants 1 and 2, ill=- 
gally constructed a drain over the lard 
in dispute. The plaintiff also claim=1 
damages of Rs, 100/-. 


3. Defendants 1 and 2 were the Ste 
of Uttar. Pradesh and the Executi= 
Engineer, Canal Division, Defendants 4, 
4 and 5 were the individuals who ae 
alleged to have committed the wrong- 
ful act in collusion with the canel 
department authorities. The State as wel 
as the canal Department filed one wr.= 
ten statement while defendants 3 anc 
filed another written statement. The c#2 
of the State was that the land in dispr™= 
did not appertain to the plaintifi’s chaz 
and that the canal department was ex 
titled to construct the drain. Defendars 
3 and 4 pleaded that the plaintiff had: 


*(Against judgment and decree of J. i. 
Srivastava 2nd Addl. Civil J., ree 
D/- 24-4-1967.) 


CW/DW/B722/79/ABO. 
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title to the disputed land and that the 
canal department had rightly construct- 
ed the drain.` 

4. The trial court held that the jabä 
im dispute was not part of the plaintiff's 
cnak. The suit was dismissed. The 
plaintiff went up in appeal. The appel- 
late court held that the land in dispute 
was not subject to consolidation opera- 
tions and any allotment made by the 
Consolidation Authorities was without 
jarisdiction. The plaintiff hence could 
not claim a valid title to the land in 
dispute, It was also held that defen- 
dants 1 and 2 were justified and within 
tneir rights to reconstruct their Barah. 
The claim for damag2s also was repel- 
led. Ultimately, the appeal was dis- 
missed. Aggrieved, the plaintiff has filed 
tne second appeal in this Court. 


do It appears that while the appeal 
appellate 
court, Chajju, defendant No. 3, died 
on January 3, 1967 long before the 
decision of the appeal on April 24, 1967. 
In the lower appellate court this fact 
was not brought to the notice of the 
court and the court proceeded in ignor- 
ance of that fact. In the second ap- 
real, the plaintiff moved an application 
for substitution of heirs of Chajju but 
tne same was dismissed on March 2, 
1368, 


6. A learned single Judge felt doubt- 
ful whether the appeal was, under the 
circumstances, competent. He referred 
the entire case for decision by a larger 
Bench, That is how the matter has come 
tp before us. 

7. It is clear that the plaintiff im- 
pleaded defendants 3 to 5 on the plea 
taat they had, in collusion with defen- 
cants .1 and 2, unauthorisedly construct- 
ed a drain over the plaintiffs land, The 
trial court found tha: the land did not 
kelong to the plaintiff and that the de- 
fendants 1 and 2 were within their 
rights in constructing the drain, No find- 
ing was recorded in respect of the plaint 
case against defendants 3 to 5. The find- 
ing was, in a way, affirmed by the lower 
appellate court, It is thus apparent that 
tne contest was between the plaintiff 
end defendants 1 and 2. Defendants 3 
to 5, though they contested the suit, were 
rot held to be the real contestants. The 
findings indicate that they had no place 
in the arena of this litigation which was 
confined to the plaintiff and defendants 
1 and 2. In the circumstances, it cannot 
ke said that defendants 3 to 5 were ne- 
cessary parties to the litigation. 
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8. The question as to th2 conse- 
quences of the death of one party has 
been dealt with by the Supreme Court 
in ‚State of Punjab v, Nathu Ram (AIR 
1962 SC 89). It was held that when a 
party to a litigation dies and his heirs 
are not substituted, the proceedings 
abate as against him, It was observed 
that the Code does not provide for the 
abatement of appeal against other res- 
pondents and so there can be no ques- 
tion of the abatement of tke appeal 
against them. To say that th2 appeal 
against them abated in certain circum- 
stances, is not a correct statement, Of 
course, the appeal against them can- 
not proceed in certain circumstances 
and has, therefore, to be dismissed. Such 
a result depends on the natura of the 
relief sought in the appeal. The same 
conclusion is to be drawn from the pro- 
visions of Order I, Rule 9 of the Code 
which provides that no suit shall be de- 
feated by reason of the misjcinder or 
non-joinder of parties and tke Court 
may, in every suit, deal with the mat- 
ter in controversy so far as regards the 
rights and interests of the parties actu- 
ally before it. The Court ruled:— 


“It follows, therefore, that if the 
Court can deal with the matter in con- 
troversy so far as regards tke rights 
and interests of the appellant and the 
respondents other than the deceased res- 
pondent, it has to proceed with the ap- 
peal and decide it. It is only when it is 
not possible for the Court to deal with 
such matters, that it will have to refuse 
to proceed further with the appeal, and 
therefore, dismiss it.” 


The Court went on to illustrate the 
Situations when it may not be possible 
for the Court to proceed, for instance, 
when the success of the appeel would 
bring jinto existence contradictory de- 
crees or in a case where the appellant 
could not have brought a suit for the 
necessary relief against those respon- 
dents alone who are still before the 
Court and, thirdly, whether the decree 
against the surviving respondents is in- 
effective, ie., could not be successful. 
Applying these principles, it is clear that 
neither of the three kinds of cases con- 
templated by the Supreme Court judg- 
,ment are present. There is no finding in 
‘respect of defendants 3 to 5. The find- 
ing is that defendants 1 and 2 were within 
their rights in constructing their drain. 
It is this finding that the plaintiff is chal- 
lenging in sécond appeal. On facts, it 
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is clear that defendants 3 to 5 were not 
necessary parties to the present litigation. i 
The . plaintiff would have got the relief 
against defendants 1 and 2, if he had 
confined the relief to them alone on the 
Same allegations. It. is, therefore, clear 
that the subject-matter of the second ap- 
peal in this Court was confined, in law, 
between the plaintiff on the one hand and 
the defendants 1 and 2 on the other. In 
this situation, even though the appeal 
before the lower appellate Court against 
defendant No, 3 may have abated, yet the 
second appeal in this Court cannot fail 
for that reason in its entirety. The im- 
pleadment of Chajju, as respondent No. 3, 
was improper because he was already 
dead. His name has to be scored out 
from the array of parties. The appeal 
can validly proceed against the other 
defendanis-respondents, 

9. Let the papers of the appeal be 
returned to the learned single Judge 
with this opinion and answer. 

Order accordingly, 
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Sohan Lal, Applicant v. Hodal Singh 
and others, Opposite Parties. 

Civil Revn. No, 1947 of 1977, D/- 31-1- 
1979,* 


(A) Civil P. C. (5 of 1908), O. 15, R. 5 
(U. P.) — Striking off of defence for 
failure to deposit rent — Word ‘may’ 
means ‘must’ — Court is bound to strike 
off defence for failure of tenant to 
deposit rent under O. 15, R. 5, (Inter- 
pretation of words — Word ‘may’). 


Even if the word ‘may’ is prima facie 
enabling, the Legislature used it in the 
sense of ‘must’ or ‘shall’. A court is ob- 
liged to pass an order striking out the 
defence if the condition of Order XV; 
Rule 5, C.P.C. for passing such an order 
has been made out, The settled rule 
appears to be that when a Statute con- 
fers an authority to do a judicial act in 
a certain way, it is imperative on the 
court so authorised, to exercise the au- 
thority. In the context in which word 
‘may’ has been used, it leaves no discre- 
tion to the court concerned to omit to 
pass an order striking out the defence. 

(Para 8) 


*(Against judgment and order of P. C. 
Saxena, 2nd Addl, Dist, J., Aligarh, 
D/- 14-9-1977.) 
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The provision is not directory but mar- 
datory, A provision is said to be mar- 
datory when it is necessary that it must 
be observed as distinguished from direc- 
tory provision, which leaves- the optiar 
and the observance of which is not nē- 
cessary to the validity of the proceec- 
ing. (Para 11; 

Under Rule 5, a Court can, afier cor- 
sidering any representation made by =& 
tenant, allow him further time for de- 
positing the rent but this cannot be ir- 
terpreted as meaning that the strikire 
out of the defence is discretionary 
Simply because, the Legislature has con- 
ferred power on a court to extend time 
that cannot be interpreted to mean tha: 
the Code leaves it optional with the Off- 
cer to obey or not. (Para 13: 

Anno: AIR Comm. C.P.C, (9th Edn} 
O. 15, R. 5 (U. P.) N. 1. 


(B) Provincial Small Cause Courts 
Act (9 of 1887), S. 25 — Trial Court nət 
striking off defence of tenant und2r 


O. 15, R. 5 (U. P.) wrongly — Revisiom 

Court under S. 25 can correct that order» 

(Para 18 

Anno: AIR Manual.(8rd Edn), Pra 
Small Cause Courts Act, S, 25 N. 1. 


(C) Civil P. C. (5 of 1908), O. 15, R. 5 
(U. P.) — Tria] Court not striking off 
defence of tenant: wrongly — Conse- 
quently defendant allowed to adduc> 
evidence — Held, the defence could not 
be read in passing the order, (Para TJ 

Anno: AIR Comm. C.P.C, (9th Edn; 
O. 15, R. 5 (U. P) N. 1. -` 
Chronological Parzs 


Cases Referred: 

AIR 1976 SC 308 25 
AIR 1971 SC 33 3 
AIR 1964 SC 1317 12 
AIR 1963 SC 120 19 


Sayeed Ahmad Khan, for Applicant 


ORDER:— This is a defendant’s reve 
sion filed under S. 115 Civil P. C, agairst 
a judgment of the Second Additional 
District Judge, Aligarh dated 14-9-1977 
accepting the revision preferred und2>t 
S. 25 of the Provincial mat Caus2 
Courts Act. 


2. The plaintiffs are the opposite par- 
ties in this revision, They filed Suit Na 
457 of 1975 for ejectment, recovery 2È 
arrears of rent and damages for use and 
occupation, They alleged that the defea- 
dant was the tenant on a monthly reza 
of Rs, 80 besides Rs. 3 for. electrical 
charges of a pucca shop situated in 
Mohalla Jwalapuri G. T. Road, Aligark. 
He did not pay the rent and the electi- 
city charges amounting to Rs, 1245 daz 
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from 1-10-1973 to 31-12-1974, despite a 
notice dated 27-1-1975. 


3. The suit was ‘contested by the’ 
defendant claiming. that the rate of 
rent initially agreed..between tha parties 
was Rs. 10.. He asserted that he had 
been paying rent every month and that 
the plaintiff had been receiving the 
same, The defendant’s case was that 
rent up to the end of-December, 1974 
stood fully paid up; that in the month 


‘of January, 1975, the plaintiff sent an 


illegal and wrong notice claiming the 
rent from 1-10-1973. 


4, During the pendency of the suit, 
an application dated 29-10-1975 (was 
made) for striking off the defence on 
the ground that as the . defendant had 
neither deposited nor paid rent, the de- 
fence was liable to be struck out under 
O. 15, R: 5, C.P.C. The learned Judge 
Small Cause Court did not dispose of 
the said application after it was filed 
and instead observed in the judgment 
that in view of the deposits referred to 
by him, it would not be proper to strike 
off the defence. The judge, Small Cause 
Court held that the rate of rent had 
been at Rs. 15 as alleged by the plain- 
tiff, He further concluded that the de- 
fendant had not committed any default 
in the payment of the rent, On these 
findings, the suit was dismissed. 


5. Against the judgment of the trial 
court, the -plaintiff preferred a revision 
under Section 25 of the Provincial Small 
Cause Courts Act. In the revision. the 
Additional District Judge found that the 
deposit of the arrears of rent and future 
rent having not been made, as required 
by O. 15, R. 5, C.P.C., the defence was 
liable to be struck out, After ignoring 
the defence of the tenant, the learned 
Additional District Judge held that the 
plaintiff had established that the rate of 
rent of the shop in question was Rs.. 80 
per month and since the defendant had 
committed a default he was Hable to 
eviction. Consequently, the revision was 


allowed and the suit of the plaintiff was 


decreed for the ejectment of the defen- 
dant and for the recovery of Rs. 1736 


-as arrears of rent and electric charges. 


Dissatisfied, the defendant filed the pre- 
sent revision. 

6.. The first question that is required 
to be considered in this case is whether 
the written statement filed by the de- 
fendant was liable to be struck out. By 
U. P. Civil Laws (Amendment) Act No. 
37 of 1972. Rule 5 was added to O, XV 
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of the Civil P. C, It provides for the 
striking off of the defence at non-depo- 
‘sit of rent. I, further requires a defen- 
dant to deposit regularly the amount of 
monthly rent throughout the continu- 
ance of the suit. In the instant case, 
there were two controversies. One of 
them was about the rate of rent and the 
other was about the adjustment of the 
amounts deposited in the proceedings 
under S. 30 of U, P. Act No. 13 of 1972, 
As already stated above, the case of the 
defendant was that the rate of rent was 
Rs. 15 whereas that which was of the 
plaintiff was that it was Rs. 80 per 
month, The Judge found in the revision 
filed under Section 25 of the Provincial 
Small Cause Courts Act that the rent 
was Rs. 80 per month and as the depo- 
sits had not been made at the rate of 
Rs. 80 per month the defence was liable 
to be struck out, In this connection the 
Revising Authority had found that not 
only that the arrears of rent had not 
been deposited on the first day of hear- 
ing but also the defendant had not de- 
posited monthly rent regularly. Al- 
though, the Judge Small Cause Court 
had not struck out the defence but even 
he held that the deposit of the monthly 
rent had not been regular. It, however, 
had refused to strike out the defence on 
the ground that the same was not pro- 
per to be done at the late stage when 
the parties had already adduced evi- 
dence and the case was being decided 
on the merits. This necessitates the con- 
sideration of the nature of the provi- 
sion made under O. 15, R. 5, C.P.C. 


7. O. 15, R. 5 requires a tenant to 
make the deposit in the manner pre- 
scribed therein. It empowers the court 
to strike out the defence if the deposit 
has not been made, While conferring 
such a power the Legislature used the 
expression ‘may’. Relying on the afore- 
said expression ‘may’, the contention 
raised on behalf of the tenant was that 
the striking out of the defence was di- 
rectory and discretionary and as such, 
refusal to strike out the defence could 
not be a ground for interference under 
Section 25 of the Provincial Small Cause 
Courts Act. In other words, the submis- 
sion was that the word ‘may’ - cannot 
mean ‘must’, and thus it was not obli- 
gatory or mandatory on the learned 
Judge Small Causes to strike out the 
defence, 

8. I am unable to accept the submis- 
sion. The word ‘may’ even if was prima 
facie enabling, the Legislature used it 
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in the sense of 'must’ or ‘shail’, A court 
is obliged to pass an order striking out 
the defence if the condition of O. XV, 
R. 5, C.P.C. for passing such an order 
has been made out. The settled rule ap- 
pears to be that when a Statute confers 
an authority to do a judicial act in a 
certain way, it is imperative on it as 
authorised to exercise the authority. In 
the context in which the word ‘may’ 
has been used, it leaves no discretion to 
the court concerned to omit to pass an 
order striking out the defence, 


9. In L. Hirday Narain v, Income-tax 
Officer, Bareilly (AIR 1971 SC 33 (36)) 
the Supreme Court in dealing with S. 35 
of the Income-tax Act, 1922 which pro- 
vided that, the authorities may rectify 
any mistake apparent on the face of the 
record, held that the authorities were 
bound to exercise the power if condi- 
tions for its rectification were shown to 
exist by a person interested. 

10. Similarly, interpreting the same 
word ‘may’ used in the Bombay Rents, 
Hotel and Lodging House Rates (Con- 
trol): Act, the Supreme Court observed 
in Punjalal v. Bhagwat Prasad (AIR 1963 
SC 120) that the word used ‘may’ does 
not mean that the court has discretion 
to pass or not to pass a decree for evic~ 
tion in case the other conditions men~ 
tioned in that clause are satisfied, 


11. In this view of the matter, it ap- 
pears to me that the court had no juris- 
diction to refuse to strike out the de- 
fence when the rent had not been de- 
posited in the manner prescribed by 
O. XV, R. 5, C.P.C. It is not correct to 
say that the provision is directory, In 
my opinion, the provision is mandatory. 
A provision is said to be mandatory 
when it is necessary that it must be ob- 
served as distinguished from directory 
provision, which leaves the option and 
the observance of which is not necessary 
to the validity of the proceeding, 


12. The learned counsel suggested 
that as Rule 5 empowers a court seized 
with a suit to extend time for deposit- 
ing the money, the same should be inter- 
preted as directory. I am unable to ac- 
cept the submission. Under R. 5, a Court 
can, after considering any representa~ 
tion made by a tenant, allow him fur- 
ther time for depositing the rent but 
this cannot be inerpreted as meaning 
that the striking (out) of the defence is 
discretionary. Simply because, the 
Legislature has conferred power on a 
court to extend time that cannot be 
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interpreted to mean that the Code leaves 
it optional with the Officer to obey or 
not, Reference was.made to a decision 
of the Supreme Court reported in V, X. 
Verma v, Radhey Shyam (AIR 1964 SC 
1317) by the learned counsel for the de- 
fendant and it was urged that as it was 
held in that case that the. power to 
strike out the defence was discretionary 
and optional, this court should also tax¢ 


the same'view in the present case, In 


the said case, the phraseology of tne 
provision was different. It appears tkat 
S. 13 (5) of the Delhi and Ajmer Rent 
Control Act, 1962 used the words ‘the 
court shall order the defence against 
ejectment to be struck out.’ Subsequert~ 
ly, the Act was amended and thcse 
words were deleted. The amending Act 
used the words ‘the Controller may 
order the defence against eviction to he 
struck out.’ Interpreting this change the 
Supreme Court observed that under the 
old Code the Court had no option but to 
strike out the defence if the failure to 
pay or deposit the rent is proved, New 
under the new Act the Controller, who 
takes the place of the Court, has a dis- 
cretion in the matter so that in proper 
case he may refuse to strike out the 
defence, The view taken was on account 
of the deliberate modification in law in 
favour of the tenants, This case, there- 
fore, is of no assistance, 


13. Reverting to the facts of the pre 
sent case, it would be found that fhe 
concurrent view of the two courts below 
was that the defendant had committed 
default, Both the courts found that the 
defendant did not deposit the future 
monthly rent regularly. As the defen- 
dant also had not made any represen-a- 
tion, the consequence of non-compliarcé 
of O. XV, R. 5 was to strike off of the 
defence. 


14, Sri S, A. Khan, counsel appear-ng 
for the defendant, however, contenced 
that as the defence had not been struck 
off by the Judge, Small Causes, the Ee- 
vising Authority could not do so under 
Section 25 of the Act. He urged that -he 
power to strike out the defence exists 
only up to the stage when the parties 
have not adduced evidence. But wh=2re 
as here, the evidence had been adduzed 
the court had no power to strike out 
the defence. I am unable to subscr.ba 
to this view. Under O. XV, R. 5, CEC. 
the deposit had to be made on or before 
the date of final hearing and that such 
a deposit must continuously. be made 
regularly throughout the pendency of ihe 
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suit, If either of the two things happen, 
the defence would be liable to be struck 
off. If a trial court does not strike off 
tne defence, it will always be open 
to the higher court to correct the mis- 
take and to strike off the defence, A 
wrong order passed by a trial court is 
Elways liable to be rectified or corrected. 
H does not clothe a party with any 
right, Accordingly, a higher court hear- 
ing an appeal or revision against an 
erder of the Judge Small Causes would 


bave ample jurisdiction to correct the 


mistake and to strike out the defence, 

15. For what I have said above, I 
find that the Revising Authority was 
right in striking out the defence. 


16. The next question that arises is 
the consequence of the striking off 
the defence. Counsel for the defendant 
urged that even when a defence is 
struck out, a defendant is entitled to 
appear, cross-examine the plaintiff's wit- 
pesses and submit that even on the 
basis of the evidence adduced on behalf 
of the plaintiff a decree cannot be pass- 
ed against him. (See: Paradise Industrial 
Corpn. v. Klin Plastic Products, AIR 
2976 SC 309). Accordingly, the proper 
eourse in such a matter is thet the de= 
Zendant should. be permitted to partici- 
pate in the proceedings despite the fact 
that his defence had been struck out. 
His participation would, however, be 
Hmited to the purposes indicated above. 

17. In the instant case, since the 
‘written statement had- not been struck 
eut, the defendant had not only partici- 
pated in the proceedings and cross-exa- 
mined the witnesses of the plaintiff but 
also adduced his own evidence. As in 
my opinion, the defence was liable to be 
struck out, the evidence led by the de- 
“endant could not be read, The case‘ had 
«o be decided without referring to that 
evidence. Having found tha; the defence 
‘was liable to be struck out, the Addi- 
“ional District Judge also confined him- 
self to the evidence of the plaintiff and 
reversed the findings of the Judge Small 
~auses, He found that the rate of rent 
of the premises was Rs. 80 per month. 
No error could be pointed out as against 
“his finding. 

18. -In the result, the revision fails 
and is dismissed. In the circumstances 
I direct the parties to bear their own 
zosts. The applicant is granted three 
months’ time to vacate the premises. 

Revision dismissed, 
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Syed Mohd. Mohsin Rizvi and others, 
Applicants v. State of U, P. and others, 
Opposite Parties. 

Civil Revn. Appln. No. 806 of 1978, 
D/- 23-11-1978.* 

(A) Civil P. C. (5 of 1908), O. 39, R. 1 
- U. P. Muslim Waqfs Act (16 of 1960), 
S. 12 — Interim injunction — Principles 


for grant of, indicated — Shia Central . 


Board of Waqfs duly constituted under 
S. 12 — Suit for permanent injunction 
restraining President of Board from par- 
ticipating in any meeting of “Board — 
Interim injunction for same relief pray- 
ed for — Refusal held was justified as 
no prima facie case was made out and 
balance of convenience was in President’s 
favour. 


- Before eine an interim injunction 
the Court must be satisfied that the 
claim is not frivolous er vexatious but 
is well founded. The plaintiff therefore 
must show that there isa serious ques- 
tion to be tried and there are fair chances 
of the suit being decided in his favour. 
If in a suit for permanent injunction the 
_ Court finds that the material available 
at the hearing of the application for in- 
terim injunction fails to disclose any. 
real prospect of succeeding at the final 
trial the interim injunction may he re- 
fused. The Court must weigh the plain- 
tiffs need for protection against the Cor- 
responding need of the defendant to be 
protected against injury result:ng from 
his being prevented from exercising his 
own. legal right for which he may not be 
adequately compensated and determine 
where the balance of convenience lies. 
The court must see whether the plaintiff 
will be put to irreparable ‘injury if the 
interim injunction prayed for is not 
granted. . 


The Shia Central Board of Waqfs was 
duly constituted under S. 12, U. P. Mus- 
lim Waqfs Act. B was duly elected its 
President and the names of the members 
of the Board and its President vere also 
duly notified. A brought a suit for per- 
manent injunction restraining B from 
participating in any meeting ofthe Board 
and sought the same relief by way ofin- 
terim injunction. It was held that since 


*(Against order of Dist. J., Lucknow, D/- 
19-9-1978.) 


AW/BW/A186/79/GNB/VBB 





[Pr. 1} S. M. Mohsin Rizvi v. State (T, S. Misra J.) 


A. LR. 


the Board had been duly constituted and 
B was duly elected its President prima. 
facie ‘there was no reason to restrain B 
from ‘participating in the meetings of the 
Board during. the pendency of the suit. 
The balance of convenience lay not in 
favour of A but in favour of B. There- 
fore the trial court was justified in refus- 
ing to grant the interim: injunction prayed 
for. ` (Paras 12, 13, 14, 15) 
Anno: AIR Comm. C. P. C. (9th 
Edn.), O. 39, R. 1, Notes 2, 3 and 3-C. 


(B). Civil P. C. (5 of 1908), S. 115 and 
O. 39; R. 1 — High Court in revision can- 
not correct errors of fact or law unless 
they ‘are related to jurisdiction — Order 
refusing interim injunction — High 
Court will not interfere unless order is 
without jurisdiction or arbitrary, per- 
verse or illegal. 


In its revisional jurisdiction under S. 115 
the High Court cannot correct errors of 
fact or law, however gross they may be 
unless they have relation to jurisdiction 
of the Court whose order is. impugned. 
The High Court shall not interfere where 
there is no patent violation of law or any 
perversity manifested in. the order im- 
pugned. Therefore the High Court. in 
revision will not interfere with the order 
of the trial court refusing to grant inte- 
rim injunction in exercise of its discre- 
tion unless it is shown that the trial 
court had no jurisdiction to pass the 
order.or the order had been passed arbi- 
trarily, capriciously or illegally. AIR 
1978 SC 1341 and AIR 1920 PC 132, Rel. 
on. (Para 16) 

Anno: AIR Comm. Civil P, C. (9th 
Edn.), S. 115, N. 18; O. 39, R. 1, N. 21. 
Cases; Referred: Chronological Paras 
AIR 1978 SC 1341 : 1978 All LJ 685 16 
AIR 1920 PC 132 16 


Dr. L. P. Misra, Chief Standing Coun- 
sel and S. D. Misra, for Applicants; Abid 
Ali, Z. Zilani and 5. K. Shukla, for Op= 
posite Parties. 


ORDER :- The present. applicants 
have filed a suit No. 191 of 1978 in the 
Court! of the Civil Judge, Lucknow al- 
leging that they are the legally appointed 
Mutawallis of various public and charit~ 
able waqfs. Their waqfs function under 
the general superintendence and guid-« 
ance of Shia Central Board of Wadafs, 
U. P.'Lucknow (herinafter referred to as 
‘the Board’) duly constituted under the 
provisions of U. P. Muslim Waqfs Act 
(hereinafter called ‘the Act’). They al- 
leged that on the expiration of the term 
of the Board in the year 1969, necessary 
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arrangements were made -according to 
Sec. 12 oft the then Act,.for holding elez- 


tion, co-option and nomination for con- 


stituting a new Board and after comply- 
ing with the necessary formalities. pre- 
scribed in the Act, a new Board was con- 
stituted in the year 1970, but its term 
could not commence as the publication 
of the notification by the Government 
was stayed by this Court in writ pei- 
tion No. 784 of 1969 filed by Sri Agna 
Zaidi and others against the Board. That 


writ petition was dismissed on 31st Auz., : 


1973. 


In the meantime the Governor of Uttr 


Pradesh issued the U. P. Muslim Wacfs 
(Amendment): Ordinance 1974 which was 
published in the U. P. Gazette Extra- 
ordinary dated 15-4-1974. That ordi- 
nance was later on replaced by the U. P. 
Amendment Act, 1974 which was pub- 
lished on 26-6-1974. In Sec. 3 (2) of the 
Amendment Act, inter alia, it was pro- 


vided that the election and co-optinn. 


under sub-section (I) of S 12 shall be 
. held and made within. such. time and in 
such manner as the State Government 
may by order prescribe. In view of the 
Amendment Act, the defendants 1 and 
2. made necessary arrangements for the 
constitution of the Board and held elec- 
tions and nominations under the provi- 
sions of S. 12 of the Act and - accordimg 


to the plaintiffs the following persons he~-. 


came the members of the Board in- 19745 


1. Sarvasri Murtaza Ali Khan, ~~ 


2. “ Ambar Rizvi; 
3. ~ Agha Zaidi, 
4, sd Syed Mohammad J afar; 
and 
5 “> Syed Mohammad Ali 
Zaheer, l 
The State Government nominated Sri 


Hashim Raza Abdi (defendant No. 4), who 


refused to accept the nomination on -he 


ground that the Board as constituted in 
the year 1970 still- existed and only its 
notification was. to -be done. Sri Imtiaz 
Husain and defendant No. 4 in the mean- 
time filed writ petition No. 758 of 1874 
in this Court and obtained a stay order 
against the notification. of the Board, 
The plaintiffs. (Applicants) have further 
alleged that Syed Ali Zaheer defendant 
No. 3 was illegally elected by the Board 
of Trustees of Shia College, Lucknow 
under S. 12 (1) (iii) of the Act as one of 
the members of the Board. Accord_ng 
to the plaintiffs Syed Ali Zaheer cozid 
not be elected by the Board of Trust2es 
of Shia College because in Regular Sait 
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No. 2.of 1972 Fida Husain v. Honorary 
Secretary of Board of Trustees of Shia 
College, an- interim order had been pass- 
ed restraining the Board of Trustees of 
Shia College from holding any election 
for the constitution of Board on 29th 
July, 1972.. Despite the said order the 
Board of Trustees of Shia College, Luck- 
now, however, elected Syed Ali Zaheer 
as one of the members of the Board. The 
writ petition No. 758 of 1974 was dismis- 
sed in 1975 and an application for special 
appeal No. 31 of 1975 was. filed. 


Though Syed Ali Zaheer was illegally 
elected by the Board of the Trustees of 
Shia College, according to the plaintiffs, 
he along with other members held a 
meeting at‘the instance of defendants 1 
and 2 for co-option of other members of 
the Board. The members of the Board 
also wanted to elect’ the President but 
they could not hold the election of the 
President of Board on account of the 
Said stay order. The said stay order was 
however, no longer: operating and it was, 
therefore, alleged by the plaintiffs in 
para 16 of the plaint that defendants 1 
and 2 were taking steps to constitute an- 
other Board under the amended provi- 
sions of Sec. 12 of the Act and in -that 
connection defendant No. 1 had issued a 
G. O. No. 2980, dated 9th July, 1978 re- 
quiring the defendant No. 2 to co-opt 
three members according to the provi- 
sions. of sub-section (4) of 5, 12 of the 
Act — 


In the said G. O. the Government in- 
formed the defendant No. 2 that there 
were already: four members of the Board 
according to the provisions of sub-cls. (i) 
(ii) and (iii) of sub-section (1) of Sec. 12 
of the Amendment Act. In this connec- 
tion the plaintiffs have alleged in para 20 
of the plaint that no election of the 
Board of Trustees of Shia College, Luck- 
now, as mentioned in S., 12 (1) (iii) of the 
Act, has been ‘held, yet the defendant 
No. 1 has stated in the said G. O., that 
compliance of Sec. 12 (1) (ii) of the Act 
had been made. The defendant No. 2 
also sought clarification on the point from 
the Government. through letter dated 
22/24-6-1978 and a reply was sent by the 
State Government: on 29th July, 1978 
wherein it was stated that the name of 
Syed Ali Zahir defendant No. 3 had been 
sent under Sec. 12 (1) (iii) of the Act on 
the basis of the alleged election of the 
Board of Trustees of Shia College, Luck- 
now for constituting - ' the new second 
Board, - .. 
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‘2 In paragraph 23 of the plaint, the 
plaintiffs have alleged as under: 

“23. That it is clear that no election 
of the Board of Trustees of Shia College, 
Lucknow, has been held under Sec= 
tion 12 (1) Gii) of the Act, and, as such, 
the defendant No. 3 cannot become the 
member of the Board, nor he has right 
to participate in any meeting for co- 
option as provided under S. 12 (1) (iv) of 
the Act.” 


The Secretary of the defendant No. 2 is« 
sued notices to defendants Nos. 3, 4, 5 
and 6 on 22-7-1978 for holding a meeting 
on 30-7-1978 under Sec. 12 (1) (iv) of the 
Act. A meeting was accordingly held on 
30-7-1978 but no final decision for co- 
option could be made as defendent No. 4 
raised a preliminary objection to the 
effect that the meeting so-called was il~ 
legal. This meeting for co-option was 
postponed for the next day.- The defen- 
dants No. 3 to 6 again held a meeting on 
31-7-1978 in the office of the Board and 
co-opted defendants Nos, 7, 8 and 9 asthe 
members of the Board. It also appears 
that the defendant No. 3 was elected as 
the President but no notification in that 
behalf was made till the date of the insti- 
tution of the suit. 


3. An application for an interim in- 
junction was moved by the plaintiffs be- 
fore the trial court praying that the de- 
fendants 2 to 10 be restrained from hold- 
ing any election of the President of op- 
posite party No. 2 and the opposite party 
No. 1 be restrained from issuing any 
notification for the formation of the 
Board under Sec. 12 (1) (iv) of the Act 
and that the opposite party No. 3 may be 
restrained from participating in any 
meeting of the Board during the pen- 
dency of the suit. 


This application was contested and a 
counter-affidavit was filed on b2half of 
the defendant No. 3 as well. Re-joinder 
affidavit was also filed. The application 
for grant of interim injunction was 
finally disposed of by the learned Civil 
Judge, Lucknow on 4th Sep., 1278 who 
dismissed the said application and vacat~ 
ed the interim injunction order passed 
earlier by him. Against that order an 
appeal was filed by the present vlaintiff- 
applicants in the court of the District 
Judge, Lucknow. He granted an interim 
injunction on 14-9-1978. That appeal 
was, however, dismissed by the learned 
District Judge on 19th Sep., 1978. He 
also vacated his interim order dated 14th 
Sep,, 1978. The plaintiffs have now come 
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up to this Court in revision under S. 115 
of the Code of Civil Procedure against 
the said order of the learned District 
Judge, 

4. Before I proceed to examine the 
contention raised on behalf of the par- 
ties, it may be stated that the learned 
counsel for the applicants conceded that 
the election of the President of the de- 
fendant No. 2 has taken place after the 
vacation of the injunction order and that 
Sri Syed Ali Zaheer was elected as Pre- 
sident on 7th Aug., 1978 but the result of 
the election was not announced in view 
of the injunction order. When that in- 
junction order was vacated the result of 
the said election was also announced. It 
has also been conceded that the notifica- 
tion constituting Waqf Board has also 
now been issued by the State Govern- 
ment. Further it was stated by the 
learned counsel for both the parties that 
an interim order has been passed by this 
Court in Special Appeal No. 31 of 1975 
in the following terms: 


“The Standing Counsel states that the 
notification has already ‘been published 
and the Committee has been duly consti- 
tuted, but as the parties are agreed that 
the case itself be heard and disposed of 
on 5th Dec., 1978, the Controller shall 
function till that date instead of the 
elected committee.” 


The plaintiffs had prayed for an interim 
injunction to restrain the defendants 2 to 
10 from holding any election of the Pre- 
sident of opposite party No. 2 and to re- 
strain the defendant No. 1 from issuing 
any notification for the formation of the 
Board under Sec. 14 of the Act. These 
two reliefs sought for in the application 
moved under Order XXXIX. Rules 1 
and 2 read with S. 151 of the Code of Civil 
Procedure obviously have become infruc- 
tuous inasmuch as the election for the 
office of the President of the opposite 
party No. 2 has taken place. The result 
of the said election has also been an- 
nounced and a notification with respect 
to the formation of the Waqf Board 
has also been issued as is admitted by 
the learned counsel for the plaintiffs. 
The plaintiffs had, however, also asked 
by way of interim relief that defendant 
No. 3 be restrained from participating in 
any meeting ofthe opposite party No. 2 
during the pendency of the suit. The 
ground on which this relief is sought for 
is that the Waqf Board was sought to be 
reconstituted as would appear from the 
letter of the State Government to the 
defendant No. 2 dated 19th July, 1978 
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and as no election by the Board of Tru- 
stees of the Shia. College, Lucknow tock 
place after May, 1974 and prior to cr 
after 19th July, 1978 the defendant No. & 


should not be held to have been electec . 


as a member of the Board in accordance 
with clause (iti) of sub-section (1) of See- 
tion 12 of the Act. In order to appre- 
ciate the contentions made on behalf ec 
the applicants it would, therefore, be ap- 
propriate to refer to the relevant provi- 
sions of the U, P, Muslim Waqfs Act 
1960 ; 

5. Section 10 of the Act requires thaj 
there shall be established in Uttar Pra- 
desh two separate Boards to be called tha 
“Sunni Central Board” and the “Shia 
Central Board” of Waofs. Each Board 
shall be a body corporate and skall ha72 
perpetual succession and a common’ seal 
and shall by its said name sue or b3 
sued. 


6. We are concerned in this case wiza 
the constitution of ‘Shia Central Board. 
Section 12 (1) of the Act provides that 
the “Shia Central Board” shall consist 
of the following Shia Muslims elected 2r 
co-opted or nominated or ex-officio æ 
hereinafter indicated : 


(i) All Shia members of the State 
Legislature; 

(ii) One member to be nominated by 
the State Government; 

(iii) One member to be elected by ta 
Board of Trustees of the Shia College, 
Lucknow from amongst its members; 

. (iv) Three members, one of whem 
shall be a Mutawalli of a Waqf to whiz 
this Act applies having an annual in 
come of not less than (rupees thres 
thousand), one shall have knowledge’ cr 
practical experience in respect of finances 
and administration, and the third shaf 
be an Alim, to be co-opted by the mem 
bers referred to in the foregoing clauses; 

(v) The President, if he is not one cf 
the members referred to in the fore~ 
going clauses; 

7. Sub-sec. (2) of S. 12 of the Act 
provides that the election and co-optinn 
under sub-sec. (i) shall be held axi 
made within such time and in such mart- 
ner as the State Government may, 3y 
general or special order direct, and any 
question or dispute relating to any such 
election or co-option shall be referred.to 
the State Government whose decision 
shall be final. 


8 Section 13, in the essence, prc 
vides that if the Board of Trustees of 
Shia College, Lucknow does not exist cr 
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is unable or fails to return the requisite 
number of members within such time as 


‘may be specified by the State Govern- 


ment in that behalf, the deficiency shall 
be made good by nomination of a Shia 
Muslim by the State Government. 

9. Second Proviso to S. 14 of the Act 
leys down that except as provided in 
sub-sec. (2) of S. 15 the outgoing mem-< 
bers of the Board including its President 
Shall notwithstanding the expiration of 
their term, continue to hold office as 
members and President respectively until 
the due constitution of the new Board 
is notified by the State Government in 
the official gazette. The term of the 
rembers of the Board subject to the 
provisions of S. 23, is five years from 
the date of the notification of its consti- 
tution. Section 21 of the Act points out 
the circumstances in which a person, 
would be disqualified from being ap- 
printed or for continuing a President 
oza members of the Board. Under 
=. 22A, of the Act, a person who is a 
member of the Board in his capacity as 
a member of the State Legislature or as 
an Advocate or as a Mutwalli or as a 
r2presentative of any other body shall 
c2ase to be member of the Board on his 
c2asing to hold that capacity. Section 23 
o€ the Act stipulates that on the seat of 
a member becoming vacant by his re- 
moval, resignation, death or otherwise, 
a new member shall be elected, co-opted 
ar nominated, as tbe case may be, in 
his place, in the manner provided in the 
Act, and such member shall hold office 
s> long as the member whose place he 
flls -would have been entitled to hold 
office, if such vacancy had not occurred. 

10. The scheme of the Act, the policy 
behind the legislation and the language 
cf the relevant provisions clearly show 
taat the constitution of the Shia Central 
Board should be in accordance with Sec- 
tion 12 of the Act and the term of the 
members of the Board shall be five years 
from the date of the notification of its 
constitution. Sub-see. (2) of S. 12 re- 
fers to the election and co-option under 
sub-sec. (1) of S. 12 of the Act. The said 
expression ‘election’ obviously relates to 
the election of a member by the Board 
cf Trustees of the Shia College, Lucknow 
from amongst its members and the ex- 
gression ‘co-option’ under sub-sec. (2) re- 
lates to the co-option of three members 
in accordance with the provisions of sub- 
clause (iv) of sub-sec. (1) of S. 12 of the 
Act. Sub-sec. (2) further requires that 


the election of a member by the Board 
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of Trustees of Shia College, Lucknow 
shall be held and made within such time 
and in such manner as the State Govt. 
may by general or special order direct and 
it further requires that any question or 
dispute relating to any such election shall 
be referred to the State Government 
whose decision shall be final. 


11. I shall now proceed to examine 
the relevant facts of the case in the light 
of these provisions. 
indicated hereinabove that the suit with 
regard to reliefs (a), (b) and (bb) as 
mentioned in para. 37 of the plaint has 
become infructuous in view of the sub- 
sequent facts which are not in dispute. 
The election of the President of the 
Board has already taken place and the 
defendant No. 3 has been elected as the 
President. The notification has also been 
issued constituting the Board mentioning 
the names of the members of the Board 
and the name of the President of the 
Board. The only relief which now sur- 
vives for consideration is relief (c) men- 
tioned in para. 37 of the plaint. The 
plaintiffs want a decree of permanent in- 
junction against the defendant No. 3 re- 
Straining him from participating in any 
meeting of the Board. They also seek 
the same relief by way of interim in- 
junction. l 


12. The rules governing the grant of 
interim injunction are well known. The 
Court must be satisfied before granting 
an interim injunction that the claim is 
not frivolous or vexatious but is well 
founded. The plaintiffs must, therefore, 
show that there is a serious question to 
be tried and there are fair chances of 
the suit being decided in their favour. If 
in a suit for permanent injunction the 
court finds that the material available at 
the hearing of the application for an in- 
terlocutory relief . fails to disclose any 
real prospect of succeeding at the final 
trial the interim injunction may be re- 
fused. 


13. The plaintiffs need for protection 
must be weighed against the correspond- 
ing need of the defendant to be protect- 
ed against injury resulting from his be- 
ing prevented from exercising his own 
legal right for which he may not be ade- 
quately compensated. The Court must 
weigh one need against another and de- 
termine where the balance of conveni- 
ence lies. The Court has to see whether 
the plaintiff will be put to irreparable in- 
jury if the injunction prayed for is not 
granted. 


It has already been 
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14. I have gone through the judg- 
ment of the trial court and the appellate 
court below. Both the courts below have 
reached the conclusion that the plaintiffs 
have no prima facie case for the grant of 
the interim relief prayed for by them. 
The learned Civil Judge took note of the 
fact that Syed Ali Zaheer was - elected ` 
by the Board of Trustees of Shia Col- 
lege, Lucknow in the year 1974 but the 
formation of the Board was stayed by 
this Court by an interim order passed in 
writ petition No. 758 of 1974 and the 
Board which was sought to be constitu- 
ted in the year 1974 could not, there- 
fore, be completely formed. The said 
writ petition was subsequently dismissed 
in 1976. In the meantime most of the 
members who were the members of the 
State Legislature did not remain either 
as members of the Legislative Assembly 
Or members of the Legislative Council. 
Only Mohd. Anis remained as member of 
the Legislative Assembly and Sri Hasan 
Raza Abadi remained as member of the 
Legislative Council. Similarly, Sri Akh- 
tar Abbas was made member under Sec- 
tion 12 (2) of the Act and Sri Syed Ali 
Zaheer was elected by the Board of 
Trustees of Shia College, Lucknow. The 
process of the constitution of the Board 
thus continued. As the defendant No. 4 
became member of the Legislative Coun- 
cil the State Government nominated an- 
other person under S. 12 (1) (ii) of the 
Act. The position of Syed Ali Zaheer 
did not, however, change. He did not 
cease to be a representative of the Board 
of Trustees of the Shia College, Lucknow. 
He was duly elected by the said Board 
of Trustees of Shia College, Lucknow in 
May, 1974. It is not the case that Syed 
Ali Zaheer had ceased to be a member 
of the Board of Trustees of the Shia Col- 
lege, Lucknow. There was, therefore, no 
reason or occasion for the State Govern-~ 
ment to direct the Board of Trustees of 
the Shia College, Lucknow to elect 
afresh a member from amongst its mem- 
bers in accordance with Cl. (iii) of sub- 
sec. (1) of S. 12 of the Act. Changes had, 
however, taken place amongst Shia mem- 
bers of the State Legislature and as the 
earlier nominee ofthe State Government 
hadin the meantime became a member of 
the State Legislature, another person was 
to be nominated asa member by the State. 
Government, and this had further neces- 
sitated the action of making co-option of 
three, members but at no stage it had be- 


come necessary for the State Government 
to ask the Board of Trustees of Shia 
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College, Lucknow to elect a person from 
amongst its members under Cl. (iii) œ: 
sub-sec. (1) of S. 12 of the Act. Syec 
Ali Zaheer had already been elected Ey 
the Board of Trustees in the year 197% 
The Board of Trustees of the Shia Co- 
lege, Lucknow has not raised any con- 
troversy about it and obviously is mv: 
the aggrieved party. In para. 12 of tke 
plaint the plaintiffs have stated tha: 
while the formation of Board was in pre- 
‘cess Sri Imtiaz Husain and Hashim Raza 
Abdi filed a writ petition No. 758 92? 
1974 in this Court and obtained the ster 
order against the formation of the Boar 
So even according to the plaintiff, the 
process of formation of the Board was 
continuing and now the Board has beem 
constituted and its President has beem 
elected and the names of the members 
of the Board and its President have also 
been notified. Prima facie, there £$, 
therefore, no reason to meanwhile r=- 
strain the defendant No: 3 from partici- 
pating in the meetings of the Board dur- 
ing the pendency of the suit. 


15. On the ground of balance of cor- 
venience it cannot be said that the plait- 
tiffs should: be allowed an interim relief 
to restrain the defendant No. 3 from parm 
ticipating in any meeting of the Boatc. 
The defendant No. 3 was elected by t 
Board of Trustees of the Shia College, 
Lucknow. He has also been elected = 
President. His. rights as a member cf 
the Board and as President of the Board 
will have, therefore, to be kept in view 
while weighing the plaintiffs need tc 
protection with the corresponding nezd 
Jof the defendant No. 3. It appears tket 
the balance of convenience lies not in 
favour of the plaintiffs but in favour cf 
the defendant No..3.. Further the defer- 
dant No. 3 is not all in all in the Board. 
No doubt, he has been elected Presidext 
of the Board but there are six otker 
members of the Board. It cannot there- 
fore, be accepted that the plaintifs 
would be put to irreparable injury if tke 
defendant No. 3 would participate m 
the meetings of the Board. 


16. Further, this court in revision tr~ 


der Section 115, Code of Civil Procedure 
shall not interfere where there is ro 
patent violation of law or any pervers ty 
manifested in the order. The scope ef 
the revisional jurisdiction of this Cownct 
is by now well settled. In the case af 
Sher Singh v. Jt. Director of Consolida- 
tion (AIR 1978 SC 1341), the Suprexe 
Court observed (at p. 1344):—: 


S. M. Mohsin Rizvi v. State (T. S) Misra J.) [Prs. 14-16} All. 239 


"It is well settled that the revisional 
jurisdiction of the High Court is. confined 
ta cases of illegal or irregular exercise 
or non-exercise or illegal assumption of 
tke jurisdiction by the subordinate courts. 
If a subordinate court is found to pos- 
sess, the jurisdiction to decide a matter, 
it cannot be said to exercise it illegally 
or with material irregularity even if it 
decides the matter wrongly. In . other 
words, it is not open to the High Court 
while exercising its jurisdiction under 
© 115 of the Civil P. C. to correct errors 
o- law unless the errors have relation to 
the jurisdiction of the Court to try the 
d:spute itself.” ne 


This Court cannot, therefore, in exercise 
o? its jurisdiction under S. 115, Code of 
Civil Procedure, correct errors of fact or 
law, however gross they may b2 unless 
it has relation to the jurisdiction of the 
court whose order is impugned. It is not 
the case of the plaintiffs that the trial 
court had no. jurisdiction to pass the 
ozder which it had passed. It is also not 
the case of the present applicants that 
the learned District Judge had no juris- 
diction to entertain and.decide the ap- 
peal. No question of jurisdiction or de- 
fact of procedure is thus involved in the 
ease, It is not shown that the Courts be- 
low have ignored any relevant provision 
of law or even any relevant fact. The 
grant of interim injunction is a discre- 
t.onary relief. True, it is that the dis- 
cretion must be exercised reasonably and 
rot arbitrarily or capriciously. Hence, if 
iz is not made out that the Courts be- 
low have acted arbitrarily or with 
caprice in refusing to grant interim im- 
janction, their discretion shall not be 
I ghtly interfered with under S. 115, 
Code of Civil Procedure. It was point- 
ed out in (Wazir Sundar Singh vy. Musam-~ 
mat Farida Khanam, AIR 1920 PC 132) 
that the mere possibility of the appellate 
Court coming to a different conclusion 
cn the same facts and evidence will not 
justify interference in revision. In the 
case in hand the applicants have failed 
to -make out that the Courts below have 
ected illegally or with material irregu- 
larity in the exercise of jurisdiction. 
Having reached the conclusion that the 
plaintiffs have not made out a prima- 
facie case and even on the ground of 
balance of convenience and irreparable 
injury, the plaintiff would not be entitl- 
ed to the interim reiief sought for by 
them, the trial court refused to exercise 
the. discretion-in their favour. On appeal 
the learned District Judge also declined 
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_jto interfere with that discretion. In my 
view, the discretion has not been exer- 
cised arbitrarily, capriciously or illegal- 
ly. I, therefore, see no reason to inter- 
fere with the impugned orders. 


17. The revision petition, therefore, 
fails and is accordingly dismissed with 
costs. 

Petition dismissed, 
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M/s. Satya Narain Sri Kishan Kumar, 
Appellant v. M/s. Arora and Co. and an- 
other, Respondents. 

Second Appeal No. 200 of 1970, 
24-4~1979.* 

Civil P. C. (5 of 1908), O. 21, R. 90 — 
Auction sale of immovable property — 


D/- 


Objections by judgment-debtor — Scope 


of. 


Under R. 90 of O. 21 the judgment- 
debtor can take objections against the 
publishing of the sale proclamation and 
conducting of the sale by an officer of 
the court. Under this rule the judgment- 
debtor cannot take back the executing 
court to the proceedings of attachment. 
In case a judgment-debtor is minded to 
object to the validity of attachment, he 
can do so as soon as he is served with 
the notice of the proceedings under R. 66 
of O. 21. He cannot file an objection 
against the validity of the attachment 
under this rule. (Para 9) 


Anno: AIR Comm, C. P. C. (9th Edi- 
tion), O. 21 R. 90 N. 2. 


(B) Civil P. C. (5 of 1908), O. 21 Rr. 54, 
90 — Non-affixation of prohibitory order 
on the court house — Does not vitiate 
the sale. 


The Code has made no rule indicating 
the consequenecs of non-affixation of the 
prohibitory order passed under R. 54 (1) 
at the court house as provided in R. 54 
(2). Therefore, the provisions of sub- 
tule (2) in this respect are not manda- 
tory. They are simply directory. The 
result is that breach of this part of the 
tule does not vitiate the sale unless it 
is shown to have caused substantial loss 
to the judgment-debtor. (Para 9) 


*(Against judgment and decree of Ram 
Chandra, ist Addl. Dist. J., Kanpur, 
D/- 8-11-1969). 


EW/EW/C578/79/JIS/SNV 


[Prs. 1-5] M/s. Satya Narain v. Arora & Co. (P. N. Goel J.) 


A.I. R. 


Intention of affixing a copy of the pro- 
hibitory order at the Court house is for 
the benefit of the persons other than 
the judgment-debtor i.e. to whom he may 
transfer the property surreptitiously. 
Therefore, he cannat take advantage of 
the non-affixation af the same. 

(Para 9) 

Anno: AIR Comm. C. P. C. (9th Edi- 
tion) O. 21-R. 54 N. 9; R. 90 N. 40. 

Devandra Swarup, for Appellant: Daya 
Shanker, for Respondents, 


JUDGMENT:-—— This is a judgment- 
debtor’s appeal against the order dated 
8-11-1969 passed by the Additional Dis- 
trict Judge, Kanpur, in execution of Civil 
Appeal No. 410 of 1967. 


2. The appellant’s 1/5th share in a 
house was put to sale on 25-10-1966. It 
was sold for a sum of Rs. 800/-. There- 
after the appellant filed an objection un-= 
der Order XXI, Rule 90, C. P. C. 


3. : The appellant. took three objec< 
tions-— 

(1). the share of the appellant in the 
house was not duly attached according 
to the provisions of O. XXI, R. 54 (2), 
C. P. C. 

(2): the appellant was not served with 
a notice under O. XXI, R. 66, C. P. C, 
and 

(3) the value of his share was Rupees 
3000/-. 

4. The executing court did “not find 
substance in any of the objections. Be- 
fore the lower appellate court only one 
point was pressed that the property sold 
was not attached according to law. 


5. Order XXI, Rule 54 (1), C. PC, 
lays down that the attachment shall be 
made by an order prohibiting the judg- 
ment-debtor from transferring or charg- 
ing the property in any way and all 
persons from taking any benefit from 
such transfer or charge. Under sub-r. (2) 
of this Rule, the order passed under sub- 
rule (1) has to be implemented. The 
mode of implementation is (a) it will be 
proclaimed at some place on or adjacent 
to the property in question by beat of 
drum or other customary mode and (b) 
a copy of the order shall be affixed on 
a conspicuous part of the property. 
After these two things have been done, 
the officer making the attachment shall 
affix a copy of the order on a conspicu- 
ous part of the court house. In the pre- 
sent case the report of the Amin did not 
indicate that a copy of the order was 
affixed on a conspicuous part of the 
court house. 
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6. The executing court did not þe- 
lieve the negative statement of the judg 
ment-debtor on this point. The execut- 
ing court held that it must be presum= 
ed that a copy of the order was affixed 
on a conspicuous part of the court house, 
The lower appellate court took the sama 
view, 

7. Sri Devendra Swarup, learned 
counsel forthe appellant contended thet 
the courts below were not justified in 
presuming that a copy of the order 
must have been affixed on a conspicuous 
part of the court house because the re- 
port of the Amin was on record and i 
did not at all indicate that the Amin 
affixed a copy of the order on the court 
house, 


8. This contention is well founded fcr 
the obvious reason that sub-rule (2) cf 
R. 54 is in a positive form. It requires 
three things to be done. Therefore, it “s 
the duty of the attaching officer to make 
compliance of all the three things re 
quired by sub-rule (2) of R. 54. In ths 
present case the report of the Aminison 
record and it simply shows compliance 
of the first two ingredients of the suk~« 
rule. In these circumstances it is cor 
rect to say that the courts could not pre- 
sume that a copy of the order was affix- 
ed on the conspicuous part of the court 
house, 


9. But this is not enough for setting 
aside the orders of the courts below and 
for allowing the objection of the judg- 
ment-debtor under O. XXI, R. 90, C.P.C. 
Reasons for this view are as follows:— 


(1). Under Rule 90, C. P., CG. a judga 
ment-debtor can seek setting aside of 
the sale on the ground of material ir-« 
regularity or fraud in publishing or cor- 
ducting the same. It is well known that 
the sale is conducted by a civil court 
Amin or an officer appointed by tke 
executing court. After the immoveab_e 
property had been attached, a notice -s 
issued to the judgment-debtor to settre 
the terms of the proposed sale vide R. €6 
of Order XXI, After the court has se 
tled the terms a proclamation is drawn 
up. That proclamation has to be puk- 
lished in the manner laid down in R. 6", 
Thereafter the Amin or the officer ap- 
pointed by the court holds the sale on 
the date fixed. Thus in view of the cleer 
provisions of Rules 66, 67 ete, it 5s 
abundantly clear that under R. 90, the 
judgment-debtor can take objectiors 
against the publishing of the sale prc 
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Satya Narain v. Arora & Co. (P. N. Goer J.) ([Prs. 6-9} All. Ar, 


clamation and conducting of the sale by 
ar officer of the court. Under ihis rule 
tha judgment-debtor cannot take back 
the executing court to the proceedings of. 
atcachment. In case a judgment-debtor 
is minded to object ta the validity of 
atzachment, he can do so as soon as he 
is served with the notice of the pro« 
ceedings under O. XXI, R. 66, C. P.C 
In this aspect of the matter the present 
okjection cannot be taken by the judg- 
mənt-debtor in an objection filed under 
O. XXI, R. 90, C. P. C 


The contention of the appellant’s coun= 
sel that even under R. 90, the appellant 
cculd file an objection against the vali- 
dity of the attachment is not warranted 
br the language of R. 90 itself. 


(2) The Code of Civil Procedure has 
made no rule indicating the consequ- 
erces of non~affixation of the prohibitory 
order passed under R. 54 (1) at the 
ccurt house as provided in sub-rule (2) 
of Rule 54. Therefore, the provisions of 
stb-rule (2) in this respect are not man=« 
detory. They are simply directory. Its 
result is that the breach of this part of 
the rule does not vitiate the sale. 


(3) Order of attachment is prohibitory 
in nature. It prohibits the judgment- 
debtor from transferring or charging the 
property in any way. It also prohibits 
persons from taking any benefit from a 
transfer as charge made by tke- judg- 
ment-debtor. Persons who can take the 
property from the judgment-debtor can 
be of the village/locality of the judgment- 
debtor as well as those who are not of 
the village or locality of the judgment- 
debtor. All persons must come to know 
oí the prohibitory order. For this rea- 
scn provisions have been made in sub- 
rule (2). If the copy of the order is af- 
fixed at the house of the judgment-deb-~ 
tcr, he comes to know of the order. If 
tke order is proclaimed by beat of drum 
in the village and a copy of the order is 
affixed on the property in question, the 
people of the village of the judgment- 
debtor would come to know of the prohi- 
bitory order. If a copy of the order is 
afixed on a conspicuous part of the court 
house, the people other than those of the 
village of the judgment-debtor can come 
to know of it. It is thus evident that the 
afiixation of a copy of the order on the 
ccurt house is for the benefit of the per- 
sons other than the judgment-debtor. 
The judgment-debtor cannot therefore 
taze advantage of its non~affixation at 
the court house. In this connection it 
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shall be borne in mind that S. 64 of the 
C. P. C. laid down that any transfer 
made subsequent to the attachment shal] 
be void. 


In view of the above, it is clear that 
the intention of affixing a copy of the 
prohibitory order at the court house is 
for the benefit of the persons to whom 
the judgment-debtor may transfer the 
property surreptitiously. -The judgment- 
debtor, as stated above, cannot take ad- 
vantage of the omission in question. 

(4) Rule 90 of Order XXI clearly lays 
down that no sale shall be set asida 
simply on the ground of irregularity or 
fraud unless the court was satisfied that 
the judgment-debtor has sustained sub= 
stantial loss by reason of such irregula~ 
rity or fraud. In the present case there 
is a clear finding of the executing court 
on this point against the appellant. The 
appellant did not press this point before 
the lower appellate court. Therefore, in 
the instant case the appellant failed to 
prove any substantial injury to him by 
reason of the alleged irregularity. 

10. The result of what has been dis« 
cussed above is that there is absolutely 
no merit in this appeal which is dismiss- 
ed with costs, 

Appeal dismissed, 
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Hazari and another, Appellants v. 
Suresh and others, Respondents. 


Second Appeal No. 1103 of 1969, 
2~4-1979.* 

(A) Civil P. C. (5 of 1908), O. 32, R. 12 
»- Omission to elect either to continue 
or to abandon suit — Effect of — Suit 
held may proceed. ` 


Two brothers, one of whom was a 
minor, instituted a suit for an injunction 
restraining the defendants from inter- 
fering with the irrigation of the plain« 
tiffs’ fields. The elder brother was the 
minor’s guardian. The minor attained 
majority during the pendency of the 
suit but thereon he neither elected to 
continue the suit nor to abandon it. 


Held that the interests of the two 
brothers being common, the elder brother 


Dj- 





*(Against judgment and decree of Mirza 
Murtaza Hisain Dist. J., Fatehpur, D/- 
17-1-1969). 
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could proceed with the suit eyen if the 
younger brother did not apply stating 
that he elected to continue the suit. Fur- 
ther, the elder brother could have main- 
tained the suit even without impleading 
his minor brother. The latter had also 
applied in the first appellate Court that 
the fact of his attaining majority may 
be brought on record. There was 
nothing to imdicate that he had abandon- 
ed the suit in the trial Court. In these 
circumstances, the omission by the 
minor to elect to continue the suit, did 
not render the suit in any way defective. 
. (Prs. 11, 12) 
Anno: AIR Commn, Civil P. C. (9th 
Edn.) O. 32, R. 12 N. 1. 

(B) Civil P. C. (5 of 1908) ©. 1 R. 3 — 
Necessary parties —- Suit for injunction 
—- Defendants sought to be restrained 
from interfering with irrigation of plain- 
tiffs’ fields from: a. well — Held that 
owner of the well need not be made 


‘party as relief could be granted without 


impleading him if the plaintiffs had the 
right to irrigate. (Para 13) 

Anno: AIR Comm. Civil P. C. (9th 
Edn.), O. 1 R. 3 N. 3. 

(C) U. P. Consolidation of Holdings 
Act (5 of 1954), S. 30 — Title to well not 
allotted to any tenure-holder — It does 
not automatically vest in Gaon Sabha — 
Person proved to have been its owner iS 
not divested of it on ground that it was 
not allotted to him. 1963 Rev Dec 325 
and 1972 Rev Dec 167 and 1978 Rev Dec 
195, Dist. l (Para 20) 

(D) Civil P. C. (5 of 1908), O. 41, R. 22 
— Omission to file cross-objection — Ef- 
fect — All reliefs claimed by plaintiff 
granted — No occasion to file cross-ob- 
jection regarding certain point not raised 
in first appeal filed by defendant — 
Cross-objection by plaintiff-respondent 
in second appeal held not barred. 

| (Para 21) 

Anno: AIR Comm, Civil P. C. (9th 

Edn.), O. 41 R. 22 N. 15. 


Cases Referred : Chronological Paras 
1978 Rev Dec 195 18 
1972 Rev Dec 167 a 17 
1963 Rev Dec 325: 1964 All WR (HC) 

594 17 


Sudhir Narain Agarwal, for Appellants} 
A. S. Kapoor, for Respondents. 


JUDGMENT :— This is a defendants’ 
appeal against the judgment and decree 
dated 17-1-1969 passed by the District 
Judge, Fatehpur in Civil Appeal No. 62 
of 1967. 

2. The suit was brought by two bro- 
thers. Suresh, aged about 28 years and 
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‘Santosh Kumar, aged about 17 years fer 


permanent: injunction restraining the de- 
fendants-appellants and Ram Bhajan, de- 


fendant respondent No. 3,.from interfe>- 
ing in irrigating their fields 156, 157. 
158, 154 and 155 through water, chann> 
MN and NL shown in the sketch mep 
attached to the plaint. They further 
claimed. Rs. 50/- as damages for the de- 


molition of pairhi ABCD to the south o2- 


the well. They alleged that the well ard 
pairhi existed in plot 113 carved out <n 
consolidation proceedings which corres- 
ponded to plot No. 319 of the settlemen: 
of the year 1319 F, that the well -belons- 
ed to their ancestor Badla, that . Pair... 
ABCD belonged to them and that ther 
were irrigating treir fields since a lorg 
time. 


3. Ram Bhajan, defendant respondem- 
admitted all the allegations of the plaint 


4. Defendants-appellants contested the - 
suit on the grounds that the well did nez 


belong to the plaintiff-respondents, tha: 
the disputed well really belonged =c 
their ancestors, that it was constructec 
by Bishambhar, Badri and Jiya Lal, tha- 
it was not constructed by Badla, tha: 
the plaintiff-respondents were never im 
possession of the well, that they hec 
never demolished the water channel © OF 
the pairhi, 

5. There is on record Khasra of 1319F 
Ext. 6. It shows a well in plot No. 313 
Its old No. was 323. This plot pertainec 
to Mohal Tori Singh, There is Khataua 
of this settlement, Ex. 12, ‘relating ~o 


Thok Tori Singh. In this document tke- 


name of Badla is clearly written T 
column No. 3 along with some other 
persons. In column No. 4 old plot -N> 
323 is written. In column No. 5 well iz 
mentioned. 


6. It is undisputed that the presen: 
number after consolidation of plot N2 
319 is 113. In consolidation proceedings 
the well was not allotted to any tenure- 
holder. The consolidation authorities 
made a separate khata No. 103 in respec 
of 7 wells situate in different plots. The 
wel] in plot No. 113 is mentioned in it. 

7. The. Munsif, Fatehpur, who tried 
the suit, held that neither of the parti2; 
was owner of the well, that the plain- 
tiffs were owners ofthe pairhi, that ther 
had a right to irrigate their fields from 
the well in dispute, that the defendants- 
appellants had demolished’ the pairhi and 
Nali in dispute, that the suit was witha 
limitation and that it was not barred hw 
S. 49 of the Consolidation of Holdings 
Act. On these findings the trial -court 
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decreed the respondents’ suit for per- 
manent injunction. Instead of allowing 
damages to the .respondents, the trial 
court directed: the appellants to con- 
struct the Pairhi and the water channel, . 

8. The- appellants filed appeal before 
the District Judge. Three points ” were 
uzged before him-— 

(1) Santosh Kumar, ee er No. 2. 
attained majority during the pendency of 
the suit before the trial court. He did 
not elect to proceed with the suit. 


(2) The trial court did not frame a 
specific issue on the question of posses- 
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‘sign over the disputec well and there- 


fcre the case be remanded, and 


(3) The plaintiffs respondents’ claim of 
irrigating their fields was barred by 
S 49 of the U. P. Consolidation of Hold- 
irgs Act. 


9. The learned District Judge decided 
all these points against the appellants. 
Taen he dealt with the merits of the 
case and held that by oral and docu- 
mentary evidence the respondents had” 
proved that they had a right to irrigate 
their fields from the disputed well. The 
appeal was consequently , dismissed. 


10. Learned counsel for the appel- 
lents firstly. contended that Santosh Ku- 
mar, respondent No. 2, had become major 
during the pendency of the suit before 
the trial court and he did not elect to 
prosecute the suit as required -by. Order 
XXXII, Rule 12, C. P. C. This rule lays 
down that a minor plaintiff shall, on at- 
taining majority, elect whether he will 
proceed with the suit. Then this -rule 
leys down that where he elects to pro- 
ceed with the suit, he shall apply for 
an order discharging the. next friend and 
for leave to proceed in.-his own name; 
where such an application is made the 
title of the suit is corrected as laid down 
ir. sub-rule (3) of. this rule. Then sub- 
rule (4) provides that where the minor 
elects to abandon the suit, he shall, if a 
scle plaintiff, apply for an order to dis- 
miss the suit. : 

11. It is evident that this rule is 
rade for the benefit of the minor who. 
a-tains majority during the pendency of 
the suit. This rule dces not envisage a 
Position where a minor does not move 
an application under sub-rule (1) or sub- 
rule (4). In the present case there is 
nothing on record to indicate that San- 
tosh Kumar elected ta abandon the suit. 
Ii will be noticed that Santosh Kumar, 
was not the sole plaintiff in the case. 
His elder brother Suresh was also a 
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plaintiff in the suit. The interest of 
Suresh and Santosh Kumar are com- 
mon, Therefore if Santosh Kumar did 
not make an application saying that he 
would proceed with the suit, it does not 
mean that the suit could not proceed at 
all, because the suit could be proceeded 
with by his elder brother Suresh, It 
will further be noticed that it is a case 
of alleged trespass by the appellants, 
Therefore, . Suresh alone could hava 
maintained the suit even if Santosh 
Kumar was not impleaded as a (party, 
The lower appellate court has pointed 
out that Santosh Kumar movecé an ap- 
plication in the appeal before she lower 
appellate court that he had attained 
majority and this fact be noted on re« 
cord. In this connection it is worthwhile 
to mention that in the memorandum of 
appeal Santosh Kumar, who was array~ 
ed as respondent was indicated as major. 
There is nothing on record to indicate 
that Santosh Kumar abandoned the suit 
or in any way repudiated the proceed- 
ings of the suit before the trial court. 


12. In the above circumstances, the 
jomission of Santosh Kumar to have mov« 
ed an application under O. XXXII, Rule 
|12 (1) has not. placed the appellants in 
‘any position of advantage nor it has 
made the suit brought by his guardian 
and his elder brother in any way defec~ 
tive. Therefore this contention of the 
appellants’ counsel is without. substance, 


13. The next contention of tne appel- 
lants’ counsel is that as the well in suit 
was not allotted to any tenure-holder, it 
should be presumed that the well vested 
in Gaon Sabha and therefore Gaon 
Sabha should be made a party. This 
contention does not seem to be correct 
for the reason that there is not a single 
document on record to show that the 
Gaon Sabha became the tenure-holder of 
Khata No. 113 to which the well in dis- 
pute appertained in consolidation pro- 
ceedings, The only inference which can 
be drawn from the khatauni is that all 
the wells mentioned in the Khataunif 
were kept out of consolidation. It means 
that the plots in which the wells are 
situate were not amalgamated to or in- 
cluded in the chaks allotted to the ten~< 
ure-holders. But this does -not mean 
that the well would vest in Gaon Sabha. 
Therefore, there is hardly any need to 
implead Gaon Sabha in this case. There 
is another reason for this view. It is this 
that in this case the respondents com- 
plained against act of trespass of the 
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appellants. If the respondents have a’ 
right to irrigate from the well in ques- 
tion, they can be granted relief as 
against the appellants irrespective of 
the fact whether Gaon Sabha is a party 
or not. | 


14. The next contention of the ap- 
pellants’ counsel is based on Sec. 30 (b) 
of the Consolidation of Holdings Act, 
Title of this section is “Consequences 
which: shall ensue on exchange or pos- 
session.” The section then says that 
with effect from the date on which a 
tenure-holder enters or is deemed to 
have entered into possession of the chak 
allotted to him in accordance with the 
provisions of this Act, the following con< 
a shall ensue: — 

AJ cenare 

(b): The tenure-holder entering into 
possession or deemed to have entered into 
possession, shall have in his chak the 
same. rights, title, interests and liabilities 
as he had in the original holdings toge- 
gether with such other benefits of irri= 
gation from a private source, till such 
source exists, as the former tenure~ 
holder of the plots comprising the chak 
had in regard to them, 


15. The main stress of the learned 
counsel for the appellants is on: the 
words “private source’, He contends 
that as the well in plot No. 113, i e. the 
disputed well was not allotted to any of 
the parties, the respondents could no¥ 
claim benefit of irrigation from this well. 
Section 30 lies in Chap. IV relating to 
enforcement of the scheme of consolida- 
tion. Simply stated, the scheme of Con- 
solidation Act is that the area of plots 
of tenure-holders at different places is 
consolidated at one place and these con- 
solidated areas, called chaks, are allot« 
After the 
chaks have been allotted, the chak hold- 
ers are delivered possession, After tha 
delivery of possession of the chaks, the 
consequences mentioned in Sec, 30 fol- 
low. 


16. In the present case the chaks of 
the parties were carved out and in all 
probability they came into possession of 
their chaks. But the well in dispute or 
the plot in which the disputed well lies 
was not allotted to any of the parties, 
It would not be wrong to say that this 
well 'or the plot in which the disputed 
well lies was not allotted to any tenure- 
holder. Its necessary consequence is that 
S. 30 as a whole does not apply to the 
present case. l 
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17. The learned counsel for the ap- 
pellants referred to the cases of Fattan 
v. Balli, 1963 Rev Dec 325 and. Ram Chan- 
der v. Dharam Prasad, 1972 Rev Dec 1€7. 
In both these cases’ the well was allotted 
to the. chak of the defendant. Therefore, 
both these cases are not applicable to tie 
present case, 


' 18. The appellants’ counsel then re- 
ferred to the case of Rameshwar v. Uma 
Shanker, 1978 Rev Dec 195. In this case 
there was dispute of irrigation from a 
tank. The plaintiff came with the al- 
legation that he used to irrigate from the 
tank in suit. During consolidation pro- 
ceedings the tank was allotted to the ce~ 
fendants, In this case also the tank was 
not kept out of consolidation. There was 
a further finding in this: case that fhe 
plaintiff had his own private source of 
irrigation. In view of two facts— (1) the 
plaintiff did not allege that he was the 
owner of the tank and (2) the plain:iff 
had another source of irrigation, it was 
held that the courts below were not jas- 
_ tified in granting relief of injunction, 
This case is also not applicable to he 
facts of the present case, 


19. In this connection it has to be re- 
marked that the Khasra and Khatauni of 
the year 1319 F clearly indicated taat 
the well belonged to the respondents’ an- 
cestor Badla. Ordinarily heirs of Badla 
would be the owners of the well, ‘The 
respondents clearly alleged in the pleint 
that they were owners of the well. 


20. It was pointed out that because 
the well was not allotted to the respon~ 
dents in consolidation proceedings so tha 
trial court held that the respondents 
were not the owners of the well. This 
inference is not correct in law. Onc? a 
|party is shown to be owner. of a well, his 
ownership cannot be divested un-ess 
there is a transfer or there is some stetu- 
tory provision. In the present case, as 
mentioned above, not only this well but 
6 other wells of other plots were kept 
out of consolidation. This fact alone is 
not sufficient to extinguish the rights of 
the plaintiff-respondents in the well 


21. It was pointed out that the plain= 
tiffs-respondents did not file cross-ob« 
fection against this finding of the trial 
court before the lower appellate ccurt. 
Order 41, R. 22 lays down that any res~ 
pondent, though he may not have appeal- 
ed from any part of the decree, may not 
only support the decree on any of the 
grounds decided by the court below, but 
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take any cross-objection to the decree 
which he could have taken by way of ap- 
peal. In the present case the trial court 
decreed the respondents’ suit for the re- 
liefs claimed by them. Therefore, there 
was no occasion. for the respondents to 
have filed an appeal or a cross-objection. 
Without doing so, they could urge be- 
fore the lower appellate court that they 
were owners of the well and had a right 
to irrigate their fields from it. Unfortu-~ 
rately this point was not raised before 
the lower appellate court. The present 
eppellants raised only 3 points before 
the lower appellate court which were de- 
cided against them. The lower appel- 
late court then touched the respondents’ 
right to irrigate. The lower appellate 
court clearly found that the respondents 
had satisfactorily proved that they had 
a right to irrigate their fields. The ap- 
peal filed by the appellants was dismiss~ 
ed by the lower appellate court. There- 
fore, the respondents again got no occa~ 
sion to file an appeal or a cross-objection. 
The legal position as to the ownership 
of the well is too clear and which has 
3een indicated just above. l 


22. As the well belonged to the res~ 
>ondents’ ancestor in the settlement, it 
continued to belong to them. Khatauni 
‘prepared in the consolidation proceed- 
ings keeping the wells apart from con- 
solidation does not take away ownership 
of the respondents, 


23. From what has been discussed 
above, the appellants do not get any ad- 
vantage from the provisions of S. 30 (b) 
of the Consolidation of Holdings Act. 


24. The appellants’ counsel lastly 
pointed out that plots 154 and 155 which 
belonged to some other persons were al- 
lotted to the respondents in consolidation 
proceedings, that there was nothing to 
show that these two plots were used to 
be irrigated from the well in suit and as 
such the respondents were not entitled 
to claim relief in respect of these two 
plots. This contention is no doubt borne 
out by para 5 of the plaint; but it has 
been indicated above that the disputed 
well was of the respondents’ ancestor 
and as such continued to belong to them. 
If the respondents wish to irrigate these 
plots allotted to them in consolidation 
from the well which belongs to them the 
appellants cannot come in the way. 


25. The result of what has been said 
above is that no interference can be made 
by this Court in the decree passed by 
the courts below. 
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26. The appeal is accordingly dis- 
missed with costs to respondents Nos. 1 
and 2, 

Appeal dismissed, 
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Jagi Narayan Pandey,and another, Ap- 
pellants v. Smt. Bach Kaliya, Respondent, 


Second Appeal No. 3046 of 1968, D/- 
9-1-1979. 

(AY Civil P. C. (5 of 1908), S. 115 — 
Revisional jurisdiction of High Court — 
Exercise of. 


If the erroneous decision had resulted 
in the subordinate Court exercising juris- 
diction not vested in it by law, the High 
Court could interfere in its revisional 
power. (Para 5) 


Anno: AIR Comm. Civil P. C, (9th 
Edn.), S. 115, N. 10. 


(B) Civil P. C. (5 of 1908), O. 41, R. 27 
(before amendment of 1976) — Admis- 
‘sion of additional evidence by appellate 
Court — Validity. 


Tt will be noticed that the R. 27 of 
O. 41 is negative in form. It does not 
entitle a party to produce additional evi- 
dence at his own will. The rule clearly 
shows that a party to an appeal shall not 
be entitled to produce evidence. There- 
fore, it is necessary for the appellate 
Court to see if the provisions of Cls. (a) 
and (b) of R. 27 are strictly applicable or 
not. 


Where the defendant did not move any 
application before the trial court for fil- 
ing the papers and leading evidence 

. which he wanted to produce before the 
appellate court, andit was also evident 
that the appellate Court had not heard the 
arguments of the parties prior to the ad- 
mission of the additional documentary 
and oral evidence and, therefore, the ap- 
pellate court could not have judged whe- 
ther any particular document or evi- 
dence was required in the case to enable 
it to pronounce judgment, or for any 
other substantial reason, it must be 
deemed that neither Cl. (a) nor Cl. (b) of 
R. 27 came into operation. Consequently, 
admission of additional evidence by ap- 
vellate court was illegal. Further, the 
effect of such illegal admission of evi- 
dence in appeal is that the said evidence 
should be ignored and case decided as if 
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the additional evidence was non-existent. 
In such a case, it could not be said that 
the appellate court formed its opinion on 
the material which was before the trial: 
court especially when. the judgment of 
the appellate court showed that it was 
very much influenced by the additional 
evidence which was illegally. admitted in 
appeal, Where a wholly inadmissible 
evidence was taken into consideration by 
a court along with the admissible evi- 
dence, there is always a risk of doing in- 
justice in the case and .prejudicing the 
rights of the party. AIR 1951 SC 193, 
Foll, (Paras 12, 14) 
= Moreover, in such cases the fact: that 
the plaintiff-opposite party had taken 
costs awarded while admitting the ad- 
ditional evidence would not estop him 
from objecting to the admission of il- 
legal evidence because there could be no 
estoppel against the provisions of a sta- 
tute. AIR 1934 Cal 554, AIR 1941 Nag 
273 and AIR 1938 Mad 603, Disting. 
(Para 16) 
Anno: AIR Comm. Civil P. C. (9th 
Edn.), O. 41, R. 27, Notes 3, 5, 6, 7. 
Cases Referred: Chronological Paras 
AIR 1951 SC 193 : 1951 All LJ 78 14 
AIR 1949 PC 239 : 1949 All LJ 278 5 


AIR 1941 Nag 273 15 

AIR 1938 Mad 603 15 

AIR 1934 Cal 554 a5 
S. D. Pandey, for Appellants, 
JUDGMENT :— Jagi Narayan Pandey 


and his son Lallan Pandey have prefer- 
red this appeal against the judgment 
and decree dated 7-8-1968 passed by 
II ‘Temporary Civil and Sessions Judge, 
Ballia, 


2. The plaintiff-appellants brought the 
suit for recovery of Rs. 2,000/- on the 
basis of a Sarkhat dated 26-1-1961 for 
Rs. 800/-. The appellants alleged that 
Nand Kishore Misra had taken a loan of 
Rs. 800/- from them at 5 Anna per cent 
per month as interest. 


3. The suit was decreed by the Muns 
sif Fast Ballia. In appeal the. Civil and 
Sessions Judge, hereinafter called the 
Civil Judge, admitted several documents 
filed by the respondents and took oral 
evidence of one Hari Har Rai, Inspector 
Post Offices and Kamla Kant produced 
on behalf of the respondents. Then on 
an appraisal of the entire evidence the 
Civil Judge dismissed the appellants’ 
suit. 

4. Sri G. P, Bhargava, learned coun- 
sel for the appellants contended: (1) The 
Civil Judge, as an appellate court, was 


f 
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not competent to have taken documentary 
and oral evidence produced by the res- 
pondents, and (2) The Civil Judge wes 
not justified in rejecting the evidence cÈ 
Shahanshah Husain, Government Finger 


Print Expert on the ground. that the me 


gatives of the Photographs had not be23 
produced. 

5. The learned amined for the rece 
pondénts urged that the second appezl 
was not maintainable in view of the prc 
visions of Sec. 102, C. P. C. This section 


_ lays down that no second appeal shal 


lie in any suit of the nature cognizable 
by Courts of Small Causes, when. the 
amount or value ofthe subject-matter cf 
the original suit does not exceed t~o 
thousand rupees. In this' section oz 
Zinally the amount was five hundred 
rupees, This amount was substituted 3y 
the sum of two thousand rupees by U. P. 
Act No. XXIV of 1954 with effect from 
30-11-1954. Thus on the date of the f- 
ing of this: second appeal the amount in 
Sec. 102 was two thousand rupess. 
Therefore, on the very face, this appeal 
was not entertainable in this Court. ‘Tre 
Office of this Court made no report m 
this behalf, Therefore, this appeal vas 
registered. Sri G. P, Bhargava, learned 
counsel for the appellants urged that as 
the lower appellate court had. not exec 
cised jurisdiction legally in admitting the 
additional evidence this Court could :n 
fts power of revision interfere, even 
though the second appeal did. not lie, In 
view of the provisions of Sec. 102. n 
the case of Jay Chand Lal Babu v. Kams 


Jaksha Chaudhury, AIR 1949 PC 239, if. 


was held’ that if the erroneous decision 
had resulted in the subordinate Commi 
exercising jurisdiction not vested in it by 
law, the High Court could interfere in 
its revisional power, 


6. We have now to determina wiz 
ther the lower appellate court was 
wholly unjustified in admitting oral amd 
documentary evidence of the resp).= 
dents in appeal. 

7. In the year 1968, O. 41, R. 27 r2ad 
as follows: 


“The parties to an aeai shali nof 58 
entitled to produce additional evidence, 
whether oral or documentary, in the Ap- 
pellate Court. But if—~ 

(a) the Court from whose decree the 
appeal is preferred has refused to admit 
evidence which ought to have been sd= 
mitted, or 

(b) the Appellate Court requires ay 
document to be produced or any wite 


on 
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ress to be examined to enable it to pro-, 
rounce judgment, or: for any. other sub- 
sżantial cause `. 

the Appellate Court “may allow such 
evidence or document to be produced, or 
witness to be examined.” 

8. The record shows: that on 4-1-1968, 
the respondents moved an application for 
additional evidence. This application 
was allowed by the Civil Judge on that 
The order passed on this ap- 
plication is rather interesting end is re- 
troduced below: | 

This is an application under O. 41, 
R. 27 of the C, P, C. for filing three ex- 
tracts of Kutumb Register and for sum- 
noning some Savings Bank Account 
papers from the Village Post Office of 
Daya Chhapra. 


I have heard learned counsel in re- 
gard to this application, The three 
Kutumb Registers had been in existence 
since 1947 and it is an idle plea of the 
eppellant that he was not aware of the 
existence of these papers, Similarly, the 
prayer about the. summoning the postal 
Papers is also greatly delayed. The ap- 
plication has been rigntly opposed on be- 
half of the respondent, 

I admit the papers on payment of 
Rs, 8/= per paper............ A date for final 
disposal of the appeal will be fixed later.” 


9. It will be noticed that the Civil 
Zudge found the objection of the appel- 
lants against the application justified. 
ven then he admitted the papers. Cor- 
rectly speaking he should have rejected 
the application, 


10. Thereafter, on 29-5-1968, the rese 
pondents. moved another application for 
additional evidence. This application 
was also allowed on the sama. day on 
payment. of Rs, 40/- as costs, 

11. Record further shows that Hari 
Har Rai, Inspector Post Offices, was exae 
mined on 31-7~1968. Arguments in the 
appeal were then heard on 3-8-1968. 

12. It is evident that the respondent 
did not move any application before the 
trial court for filing the papers and lead- 
ing evidence which he wanted to pro- 
duce before the first appellate court. 
Therefore, Cl. (a) of R. 27 did not come 
into operation. It is also evident that 
the lower appellate: court had not heard 
the arguments of the parties prior to the 
admission of the additional documentary: 
and oral evidence.. Therefore, the lower 
appellate court could not have judged 
whether any particular document or evi« 
dence. was required in-the case to: enable 


_— 
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it to pronounce judgment, or for any 
other substantial reason, In this way 
Cl. (b) of R. 27 also did not come into 
operation, : 

13. The position that follows is thaï 
O. 41, R. 27 did not empower the lower 
appellate court to admit the documentary, 
or oral evidence produced by the res- 
pondents in the appeal, It would not ba 
incorrect to say that the lower appellata 
court allowed the applications of the rese 
pondents in a routine manner and with- 
out taking into consideration the provi= 
sion of R, 27 under which he proceeded 
to act. It will be noticed that the 
Rule 27 is negative in form, It does nof 
entitle a party to produce additional evi= 
dence at his own will, The rule clearly 
shows that a party to an appeal shall nof 
be entitled to produce evidence, Theres 
fore, it was necessary for the lower ap- 
pellate court to see if the provisions of 
Cls. (a) and (b) of R. 27 were strictly ap- 
plicable or not. It has been indicated 
above that both these clauses were nof 
applicable to the case and as such the 
lower appellate court committed a gross 
legal error in admitting the documentary. 
and oral evidence of the respondents, 


14. The effect of illegal admission of 
evidence in appeal is that the said evi- 
dence should be ignored and case de- 
cided as if the additional evidence was 
non-existent, Such view was expressed 
in the case of Arijan Singh v, Kartar 
Singh, AIR 1951 SC 193. 


15. The learned counsel for the res- 
Pondents urged that as the appellants’ 
counsel had taken costs awarded by the 
lower appellate court while allowing ap- 
plications for additional evidence the ap- 
pellants were estopped from raising this 
point. Reference was made to threa 
cases: Ramendra Mohan Tagore v 
Keshab Chandra, AIR 1934 Cal 554: Dis- 
trict Council, Wardha v. Anna Daulatrao 
Kunbi, AIR 1941 Nag 273 and Satya- 
narayana Murthy v. Gadepalli Sundara 
Rao, AIR 1938 Mad 603. 


16. In the first two cases amendment 
application was allowed and the other 
party had accepted the costs. In the 
third case an application for setting aside 
an ex parte decree was allowed and the 
other side had accepted costs. It is well 
known that allowing an amendment or 
allowing an application for setting aside 
an ex parte decree are matters of discre- 
tion and appraisal of evidence. These 
three cases are not applicable to the in- 
stant case where the mistake committed 
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by the lower appellate court is about 
jurisdiction to accept additional evidence 
in appeal, The appellate court does nof 
have an unfettered right to admit addi- 
tional evidence, The appellate court has 
to act within the limits of the statute. 
There can ‘be no estoppel against the 
provisions of a statute, In these circum- 
stances, the three cases relied upon by 
the learned .counsel for the respondents 
are not at all applicable to the case, 
Therefore, this contention does not carry, 
force, 


17. The learned counsel for the rese 
pondents next contended that the lower 
appellate court formed its opinion on the 
material which was before the trial 
court; No doubt, the lower appellate 
court: has decided the points on the evi= 
dence which was before the trial court, 
but a persual of the judgment of the 
lower appellate court shows that it was 
very much influenced by the additional 
evidence which was illegally admitted 
in appeal, In such a case it is difficult to 
Say that the lower appellate court form- 
ed its opinion merely on the material 
which was before the trial court, Where 
a wholly inadmissible evidence is taken 
into consideration by a court along with 
the admissible evidence, there is always 
a risk of doing injustice in the case and 
prejudicing the rights of the party. We 
have ‘carefully seen the judgment of the 
lower. appellate court and we are unable 
to accept the contention of the respon= 
dents’ counsel, 


18. As soon as the additional evi- 
dence: taken in appeal is ignored, tha 
position that remains is that on behalf of 
the appellants, there was sworn testi- 
mony of Jagi Narayan, plaintiff, Nathuni 
Singh, scribe of the Sarkhat and Shahan= 
shah Hussain, Government Finger Print 
Expert. On the other side, there was the 
bare statement of Nand Kishore Misra, 
respondent. A look at the statement of 
Nand Kishore Misra clearly shows that 
he did not venture to deny his signatura 
on the Sarkhat. He made a bald state- 
ment by saying that he had not written | 
the Sarkhat. The Sarkhat was actually 
written out by Nathuni Singh, Govern- 
ment Finger Print Expert compared the 
thumb. impressions on the Sarkhat with 
the specimen thumb impressions of Nand 
Kishore Misra and found that they tal- 
lied. Thus there was overwhelming evis 
dence on behalf of the appellants to 
prove the due execution of the Sarkhat, 
The testimony of Jagi Narayan and 
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Nathuni Singh also prove the passing ci 
the entire’ consideration. 
trial court was justified in decreeing the 
appellants’ suit. The lower appellate 
court was wholly in error in brushine 
aside the overwhelming evidence of the 
appellants in the case. A perusal of tke 
judgment of the lower appellate court 
Shows that this Court has been hyper- 
critical of the evidence of the plaintiffs 
witnesses. As a matter of fact the lower 
appellate court was impressed: by the ac- 
ditional evidence taken by him in appea. 
and for that reason he found petty fauls 
in the evidence led by the appellants 
Therefore, great injustice has bean dore 
to the appellants in this case. 


19. With regard to the production e= 
the negatives of the photographs of tke 
finger prints by the Government Finger 
Print Expert, a look at the statement az 
Shahanshah Hussain is sufficient. Hs 
statement clearly shows that ‘he had cor- 
pared the original thumb marks on the 
Sarkhat with the specimen thumb marks 
of the respondent. In view of this state- 
ment, there was hardly any need of tre 
negatives to have come to the court. Tre 
photographs are taken with the intenticr. 
of making enlargements so as to show tc 
the Court the point of similarities arč 
dissimilarities. If the .lower appellate 
court was keen about the negatives, re 
could easily summon the same from the 
Finger Print Expert just as he was ir- 
clined to allow the respondents to lese 
oral and documentary evidence against. 
the specific provisions of O. 41, R. 27 
C. P. C. 


20. Therefore, the lower appellate 
court was not justified in not acceptirg 
the statement of the Finger Print Expert. 

21. No other point was urged. 

22. The result of the entire discus- 
Sion of the material on record is that tre 
lower appellate court fell in gross legal 
error in dismissing the appellants’ sui: 
and in setting aside the decree passed k; 
the trial court. Therefore, this Cour: 
would be justified in makine interferenca 


23. The appeal is allowed and tke 
judgment and decree dated 7-8-19€€ 
passed by the Civil and Sessions Judg> 
Ballia are set aside and the decree datec 
29-8-1966. of Munsif, East Ballia is re- 
stored. The appellants shall get costs ci 
this Court as well as of the lower appe- 
late court from the respondents. 

. Appeal allowed 
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M/s. Bhagwan Industries (P) Ltd, 
Lucknow, Petitioner v. Uttar Pradesh 
State Electricity Board, Lucknow, Res- 
pendent, 

Civil Mise. Writ Nos. 4015, 1119, 3260, 
4C17 and 4046 of 1975, D/- 29-3-1979, 

Electricity (Supply) Act (54 of 1948), 
S. 49 — Agreement for supply of elec- 
tricity with the Board — Rate subject 
te revision by the Board — . Imposition 
of minimum consumption guarantee 
cLarge imposed by new tariff schedule 
— Validity of. (Constitution of India, 
Art. 226). 

The agreement was entered into by 
tte petitioners with the U. P. State 
E-ectricity Board for supply of Electri- 
cel energy for industrial purposes. The 
agreement provided that the agreement 
skall be read in conformity with all pro- 
visions of Indian Electricity Act, 1910 
and Electricity (Supply) Act or any sub- 
sequent amendments thereof and the 
Riles and Regulations made thereunder 
from time to time and consumer shall 
pay for the supply in accordance with 
rete schedule attached to the agreement 
and that the rates stipulated jin 
tke agreement were subject to revision 
be the State Electricity Board, Agree- 
ment was entered into when the rate 
schedule of 1972 was in force. 

By a notification dated Oct. 12, 1974, 
tke Board in exercise of powers under 
S. 49 of the Act issued revised rate sche- 
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.dule and introduced minimum consump- 


tion guarantee charge. The notification 
of 1974 superseded the 1972 tariff and 
replaced the existing rates of charges 
and the corresponding provisions in the 
existing schedules and existing agree- 
ments between the parties, In place of 
1£72 tariff the new tariff became part 
and parcel of the agreement between 
tke parties. 


Held, (i) that it could not be contend- 
ec that the imposition of minimum 
guarantee charge -was not warranted by 
the agreement between the parties. 

(Para 4) 

(ii) that apart from the condition in the 
agreement that the rate shall be subject 
fa the revision by the Board from time 
to time under the provisions of the Act, 
the new tariff, enforced in exercise of 
the statutory power under S. 49 of the 
Ast would be legally valid and enforce- 
akle. (Para 5) 
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(iii) that the Board was justified in 
imposing minimum guarantee charge 
even though there was shortage of sup- 
ply as minimum consumption charge was 
correlated to energy charge and demand 
charge, and relief was granted to peti- 
tioners for shortage of supply of electri- 
city, (Paras 9 and 10) 


(iv) that the rule of minimum guaran- 
tee charge was not arbitrarily fixed as 
it was based on relevant factors such as 
object of supply of.energy to consumers 
at reasonable rates and ensuring the 
financial stability of the Board. 

(Para 11) 

(v) That the petitions are not main- 
tainable as the agreement provided for 
alternative remedy of arbitration for re- 
dress of their grievances relating to 
minimum consumption guarantee charge. 
Case law discussed. (Para 13) 

Anno: AIR Manual (8rd Edn), Elec- 
tricity (Supply) Act, S. 49, 1; AIR 
Comm., Constitution of India (2nd Edn. } 
Art. 296, N. 146. 


Cases Referred: Chronological Paras 
AIR 1978 SC 597 11 
AIR 1978 Ker 144 6 
AIR 1976 SC 127 6, 12 
AIR 1976 SC 1100 10 
AIR 1975 SC 1967. 6, 12 
AIR 1974 All 70 : 1974 All LJ 83 4 
AIR 1969 SC 1081 -` 31 


Vijay Bahuguna, for Petitioner; H. P. 
Gupta, for Respondent. 


K. N. SETH, J.: — The petitioners 
entered into separate but identical agree- 
ments with the U. P. State Electricity 
Board for supply of electrical energy for 
industrial purposes. At that time the 
rate schedule of 1972 framed by the 
Board under S. 49 of the Electricity 
(Supply) Act, 1948 (hereinafter referred 
to as the Act) was in force. The relevant 
rate schedule applicable to the peti- 
tioners was Rate Schedule HV-28. By a 
notification dated Oct. 12, 1974 the Board, 
in exercise of powers under S, 49 of 
the Act, issued revised rate schedules 
for supply of electricity. Besides revis- 
ing the rates for demand charge, energy 
charge ete., a charge called minimum 
consumption guarantee charge was in- 
troduced for large and heavy consumers, 
the category to which the petitioners be- 
long. In these petitions validity of the 
revised rates in the tariff as also impo- 
sition of the minimum consumption 
guarantee charge has been challenged. 
During the course of hearing it was con- 
ceded that the dispute regarding charges 
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other than minimum consumption 
guarantee charge was covered by the 
arbitration clause of the agreement and 
only the validity of the minimum con- 
sumption guarantee charge was pressed 
for consideration. 


2 in the revised tariff of 1974 the 
minimum consumption guarantee charge 
was fixed at Rs. 360/- per KVA per an= 
num’ of the contracted demand (includ- 
ing fuel cost variation adjustment) char- 
geable at the rate of Rs. 30/- per KVA per 
month of the contracted demand. It also 
provided that the demand charge and 
the additional charge on excess demand 
drawn over and above the contracted 
demand shall not be taken into account 
towards the aforesaid amount guaran- 
teed. It was urged that this imposi- 
tion was invalid as it was not warrant- 
ed by the agreement between the par- 
ties which alone governed the terms and 
conditions of supply of electrical energy 
to the petitioners. It was further urged 
that since the Board was not in a posi- 
tion to supply electricity in accordance 
with the terms of the agreement the 
imposition of a minimum guarantee 
charge was unjustified, It was last con- 
tended that the exercise of power under 
S, 49 of the Act in fixing a minimum 
charge was an arbitrary | exercise of 
power and wholly untenable. 


3. The agreement between the parties, 
by cl. (2), provided that the agreement 
shall be read and construed in all, res- 
pects in conformity with all provisions 
of the Indian Electricity Act, 1910 and 
the Electricity (Supply) Act, 1948 or any 
subsequent amendments thereof and the 
rules and regulations made thereunder 
from time to time. By cl. (8) it was pro- 
vided that the consumer shall pay for 
the supply of electrical energy in accord- 
ance with rate schedule attached to the 
agreement. In cl. (13) it was provided 
that the rates stipulated in the agree- 
ment were subject to revision by the 
State Electricity Board from time to 
time under the provisions of the Act, 
As noted earlier, the agreement was en- 
tered into when the rate schedule of 1972 
was in force. By notification dated Octo- 
ber 12, 1974 the rate schedule of 1974 
framed in exercise of powers under §, 49 
of the Act was brought into force. It 
was issued in supersession of all pre- 
vious notifications, orders and instruc- 
tions on the subject. Paragraph 2 of the 
notification provided that the rates of 
charges, conditions of supply and other 
matters specified in the schedules shall 
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replace the existing rates of charges aad 
the corresponding provisions in ` the 
existing schedules and. in the existing 
agreements, if any,- 

Oct. 12, 1974. 


4, Section 49 of the Act empowers ‘tne 
Board to lay down terms and conditions, 
popularly known as tariffs, for supply of 
electricity to persons other than licen- 
sees. Under S5. 49 (1) (2) uniform tariffs 
are framed covering various categories 
of consumers. Sub-sec, (3) provides for 
framing different and special tariffs for 
a consumer ora class of consumes, 
Under the aforesaid provision the Board 
is empowered to lay down rate sche- 
dules from time to time. The notification 
of 12th Oct., 1974 issued in exercise of 
this power superseded the 1972 tariff and 
replaced the existing rates of charges 
and the corresponding provisions in t13 
existing schedules and in the existing 
agreements between the. parties, Tne 
rate schedule of 1972, which was a pert 
and parcel of the agreement between tna 
parties, stood replaced by the new tariff 
enforced under the 
tion. In place of 1972 tariff the new tariff 
became a part and parcel of the agres- 
ment between the parties. As laid down 
by this Court in Hari Shankar v. U. P. 
State Electricity Board (AIR 1974 All %0) 


in its ambit riot only the fixation of rates 
but also the rules and regulations relet- 
ing to it. When the electrical supply is 
being made on the footing that the con- 
sumer will pay the. minimum guaranteed 
charges, this charge is one of the terras 
or conditions for the supply.” It s, 
therefore, idle to contend that the impo- 
sition of the minimum guarantee chargas 
was not warranted ‘by the agree 
" between. the parties, 


. & The question may be considered 
from . another angie... As noted abovs, 
cl. (13) of the agreement provided thai 
the rates 


State Electricity Board from time ʻo 
time under the provisions of the Act, in 
view of S. 14 of the General Clauses A:t 
all statutory power is exercisable from 
time to time. The power exercised by tke 
Board under S. 49 of the Act was with 
the positive intention of replacing tke 
1972 tariff with the tariff dated 12th 
Oct. 1974. Apart from the condition 
incorporated in cl. (13) of the agreement 
that the rate shall be subject ito 
the revision by- the Board from time fo 
time under the provisions of the Act, tke 
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ideals -effect trem | 


aforesaid notifica- 


ment 


stipulated in the agreement 
were subject to. the révision by the 
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rew tariff enforced in.exercise of the 
statutory power under S. 49 of the Act 
would be legally valid and enforceable. 


6.-In ‘support of the contention 
that the Board could not .impose tha 
minimum ‘consumption ` guarantee charge 
which was a new imposition as it was 
rot covered by .the agreement entered 
into between the parties, reliance was 
placed on Indian Aluminium Co. v. 
Eerala State Electricity Board (AIR 1975 
EC 1967). That was a case of special . 
tariff for supply of electricity in exer- 
cise of power conferred under sub-s. (3) 
af S. 49. As observed by the Supreme 
Court the fixation of special tariffs can 
Ee a unilateral act on the part of the 
Board, but more often than not, it would 
be result of negotiations between the 
Foard and the consumer and hence a 
matter of agreement between them. 
Unilaterally revising the charge would 
mean that the stipulations had no binding 
effect, or in other words, the Board had 
mo power to enter into such stipulations. 
The Supreme Court further observed 
tiaat the Board was also not competent 
t enhance the charges under the guise 
of fixing’ uniform tariffs under sub-s. (1) 
of S. 49, because sub-s, (1) is, on its 
plain language, subject to sub-s. (3) of 
©. 49 and once special tariffs were fixed’ 
under sub-s, (3) of S. 49, there could be 
no question of fixing uniform tariffs 
under sub-s, (1) of S, 49. The power to 
fix uniform tariffs under sub-s. (1) of 
S, 49 could not be exercised in deroga- 
ton of the stipulations fixing special 
tariffs made under sub-s. (3).of S. 49. 
‘Ihe principle laid down in the above 
moted case could not be pressed into | 
service in the present ‘cases which relat- 
el to fixation of tarif in exercise of 
power under S, 49 (1) of the Act. More- 
over, as noted above, the terms of agree- 
ment between the parties provided for 
revision of the rafe schedules applicable 
fo the petitioners, a feature which was 
absent in the agreement in the Indian 
Aluminium Company’s case. The Supreme 
Court itself explained the ratio of the 
d2cision in the case of Tndian Aluminium 
Co. in Bisra Stone Lime Co. Limited 
v. Orissa State Electricity Board 
(AIR 1976 5C 127). The same distinction 
has been brought out by the Kerala High 
Court in Travancore-Cochin Chemicals 
L-d. v, Kerala State ee Board 
(AIR 1978 -Ker 144), j 


7. The stand. taken by the petitioners 
that since the Board was not in a posi- 
tion to supply energy in accordance with . 
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the terms of the agreement because of 
shortage of supply, it was not justified 
in imposing a minimum consumption gua» 
rantee charge which is attracted aven if 
no supply is made, According to tha 
petitioners on 19th January, 1974 a noti» 
fication was issued imposing restriction 
on all the industries which have non= 
continuous process of manufacture to 
utilize electrical energy only from 9 P, M. 
to 6 A. M. the next day and by a further 
notification dated 17th September, 1974 
factories were required to remain closed 
on two days in a week besides Sunday. 
It has further been alleged that tha 
petitioners have not been supplied with 
any power since September, 1974. It is 
not disputed that certain restrictions 
have been imposed for use of electrical 
energy but it has been specifically .as= 
serted in paragraph ‘18’ of the second 
` counter-affidavit sworn by Deora} 
Prasad that when supply was not made 
available on certain days, relief has 
been granted under Board’s orders dated 
2nd December, 1974 and 15th January, 
1975 which have been annexed to the 
first counter-affidavit as C., A, 1 and 
C. A. 2. This relief has been granted both 
with regard to the Demand as well as 
the Minimum Charge, ft is significant 
that the petitioners while asserting that 
they have not been supplied with any 
power since Sept. 1975 (paragraph 44 of 
the petition) nowhere alleged that bills on 
the basis of Minimum Charge were sub- 
mitted and paid for during the period 
when no supply was made. At the time 
of hearing it was not. disputed that no 
bills were submitted to the petitioners for 
the period when no supply was made. It 
is not in dispute that cuts and restrice 
tions were imposed by the Board in 
pursuance of Government orders issued 
from time to time. The first proviso to 
cl. (1) of the agreement gave immunity 
to the Board for interruption of supply 
or stoppage or deficiency of energy caus= 
ed by any order or direction issued by 
the Government of Uttar Pradesh, 


8. It appears from the averments 
made in the counter-affidavit that energy 
was made available by the Board to the 
consumers generally at least for about 6 
to 9 hours a day, except on days when 
they were not permitted to consumé 
energy under statutory orders passed by 
the Government, and the supply given 
was always more than sufficient to cover 
the amount of minimum charge. Accord« 
ing to the respondents the consumers of 
the category, to which the petitioners bes 
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Jong can consume sufficient electricity to 
meet the minimum charges if he runs 
his contracted load for 4 to 6 hours a 
day and even if he runs the contracted 
doad at 60%, he can consume sufficient 
electricity to meet the minimum charges 
by using energy for 7,7 hours a day. 
The assertion has not been shown to be 
incorrect or without basis, | 


9. It is also clear that minimum con< 
sumption charge is correlated to energy, 
charge as also to the demand charge, 
In paragraph ‘30° of the first counter- 
affidavit it has been asserted that even 
though the minimum charge of Rs.. 30/~ 
per -KVA per month is payable every 
month yet it is subject to final adjust- 
ment at Rs, 360/- per KVA per year so 
that if `a consumer, for some reason or 
the other, could not consume energy dur- 
ing a particular month, worth Rs, 30/- 
per KVA, he has an opportunity to make 
good the short~fall in the other months 
during a year of account. This clearly 
flows from paragraph ' of the rate 
schedule applicable to the petitioners. 
To take an illustration, if on the basis of 
rates given in the tariff the total amount 
of money payable for the demand charge 
and the energy charge works out to say, 
Rs. 29,000/= only in a month, and the 
minimum charge agreed between the par- 
ties is Rs. 30,000/«, the bill for that 
month would be for Rs, 30,000/-, But if 
In the next month, the demand relating 
fo the demand charge and the energy. 
charge worked out to Rs. 35,000/- what 
is payable would be Rs. .34,000/- only 
giving credit for that extra Rs. 1000/- 
paid in the preceding month, Such ad=- 
fustments are to be finally made in the 
last bill of any accounting year, so that 
over the span of a year the provisions 
for a minimum charge only remains a 
guarantee that a minimum amount of 
money would be paid by the consumer to 
the. Board. The grievance of the peti- 
fioners on this score is wholly unfound- 
ed, There also does not appear to ba 
any Justification for the assumption that 
there could be no provision for minimum 
guarantee charge if the tariff provides 
for demand charge. 


10. The decision of the Supreme Cour 
fn Northern India Iron and Steel Co. v, 
State of Haryana. (AIR 1976 SC 1100) is 
of no assistance to the petitioners. In 
that case the petitioners were held en= 
titled to proportionate reduction of the 
demand charge, on account of the in= 
ability of the Board to supply, elecirie 
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energy due to circumstances beyond is 
control, in view of cl, 4 (f) of the tarif. 
As noted earlier the petitioners have 
been granted relief in such situatiors 
under Board’s orders dated 2-12-1974 and 
1595-11975, : 


1%, Tt was next contended that tke 
rate of minimum guarantee charge hes 
been arbitrarily and capriciously fixed 
in the tariff and is not based on relevant 
consideration and is consequently ir- 
valid being violative of Article 14 of tke 
Constitution. In this connection our az- 
fention was invited to rule laid down m 
Rasbihari Panda ete, v. State of Orissa 
(AIR 1969 SC 1081) and Maneka Gandhi 
v. Union of India (AIR 1978 SC 597). 
The principle laid down in these cases is 
not applicable to the facts of the present 
case. The Board has set out in detail the 
circumstances and the factors which 
weighed with it imposing the minimum 
consumption guarantee charge and fixirg 
the rate in the 1974 tariff. None of the 
factors which weighed with the Board 
‘could be charcterised as irrelevant or 


| unconnected with the object sought <o © 


be achieved, that is, supply of energy <o 
the consumer at a resonable rate and at 
the same time ensuring the financial 
stability of the Board, 


12. Sri S, N. Kacker, Solicitor Genz- 
ral of India, appearing for the Board, 
contended that the present petitions weza 
incompetent as the petitioners had an 
alternative remedy. It was urged that 
the minimum consumption guarantza 
charge was a part of the tariff and wh>- 
ther it was leviable or not and whethar 
it contravened the agreement or not wera 
all matters squarely covered by cl, ‘I’ 
of the agreement and consequently thea 
petitioners had an alternative remedy by 
way of arbitration. Reliance was plac2d 
on the rule laid down in Indian Alurri= 
nium Co, v. Kerala State Electricity 
Board (AIR 1975 SC 1967) and Bisra 
Stone Lime Co. Ltd. v.-Orissa State Elec= 
tricity Board (AIR 1976 SC 127), 


Clause ‘18’ of the agreement provided: 

“All disputes and differences arising 
between the Board and the consumer (tne 
settlement or adjustment of which is ro? 
hereinabove provided for) as to the inter- 
pretation or construction of any of tae 
provisions of this agreement or tna 
rights and obligations of the respective 
parties hereto or as to any other matter 
or thing concerning or arising out of 
this agreement, shall be referred to a 


single arbitrator if the parties agree upon 
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one, otherwise to two arbitrators one to 


‘be appointed by the Board and one by 


the consumer which arbitrators shall ap< 
point an umpire before proceeding with 
tke reference and the decision of the sole 
arbitrator or the arbitrators or the Um- 
pire as the case may be shall be final and 
binding on the parties......ccecces 


13. In our opinion, the objection is 
well founded. Under cl. ‘18’ of the agree- 
ment even the dispute relating to the 
levy of minimum consumption guarantees 
charge could be the subject matter of ar- 
bxration, The principle laid down in the 
above noted cases apply with greater vig- 
our after the amendment of Article 226 
of the Constitution by the Constitution 
Fortysecond Amendment Act, 1976. Since 
the petitioner has an alternative remedy 
b7 resorting fo arbitration for redress of 
their grievance relating to the minimum 
consumption guarantee charge, the pre- 
sent petitions are not maintainable, 

In the result, the petitions are dis- 
missed, Parties shall bear their own 
costs, 


Petitions dismissed, 
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M/s, Madhya Bharat Khadi Sangh, Ap- 
pellant v.. M/s. Bal Kishen Kapoor and 
ozhers, Respondenis, 

Second Appeal No, 4015 of 1969, 
2)-3-1979." 

(A) Negotiable Instruments Act (26 of 
1381) S. 9 — ‘Holder in due course’ — 
Conditions necessary — Hundi payable to 
order — Payee or endorsee need not 
siow consideration. 

Jf the hundi is payable to order, then, 
Ë) be holder in due course, it is not 
necessary for endorsee or payee to show 
taat they obtained hundi for considera- 
ton But if the hundi is payable to 
bearer then the person possessing the 
Kill will be holder in due course only if 
te has come in possession of the hundi 
for consideration, (Para 4) 


A endorsed a hundi drawn on B payable 
giter 21 days, in favour of C a banker B 
accepted the hundi; but failed to pay on 
tie date of maturity, C sued B for the 


% Against decree of B. N. Mohilay, 2nd 
Addl, Civil J. Moradabad, D/- 6-1< 
1969.) 
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amount of hundi: B contested C’s claim 
on the ground that C was not holder in 
due course as he had paid no considera- 
tion for the hundi T 

The hundi in suit read: “On 21 days 
sight please pay to C (the endorsee) or 
order, the sum of Rupees — for value 
received against R/R”, : 

Held that the hundi in suit was on 
payable to -order and therefore C the 
endorsee was holder in due couse as it 
was not necessary for him to show that 
he obtained the hundi for corsideration 
and B was liable to pay the amount .of 
hundi to C. AIR 1953 Bom 290 and AIR 
1957 Orissa 153, Rel. on, 

(Paras. 2, 3, 14, 15) 

Anno: AIR Manual (3rd Edn.) Negoti- 
- able Instruments Act. S. 9, N. L. 

(B) Negotiable Instruments Act (26 
of 1881), S. 32 — Liability of acceptor 
(Drawee or Payee) of hundi — Indorsee 
not paying amount of bundi to indorser 
(Drawer) — Indorsee not - entitled to 
compensation from acceptor for loss sus- 
tained by default in payment of hundi 

Para 2 of S, 32 lays down that in de- 
fault of payment, the acceptor is bound 
to compensate any party to the hundi 
for any loss or damage sustained by him 
and caused by such default. 


A endorsed the hundi, drawn on B 
payable after 21 days, in favour of C. B 
accepted the hundi but failed to pay on 
the date of maturity. C sued B, for 
_ compensation for damages sustained ‘by 
him by default in payment of hundi, . Or- 
dinarily C, is entitled to compensation. 
But C had not paid the amount of hundi 
to A, the indorser. Therefore, held that 
C is not entitled to any . compensation 
from B, as by default in payment by B, 
it cannot be said that C has sustained 
any loss, (Para 23) 


Anno: ATR Manual (8rd Edn.), Negoti-« 
able Instruments Act, S. 32, N, L 


Cases Referred: Chronological Paras 
AIR 1957 Orissa 153 8, 12 
AIR 1953 Bom 290 8, 10, 11 


S. R. Misra, for Appellant; H. S. Joshi, 
for Respondents, 

JUDGMENT :— ‘This is a defendant’s 
appeal against the judgment and decree 
dated 6-1-1969 passed by the II Addi- 
tional Civil Judge, Moradabad in Civil 


appeal No. 218 of 1968 arising out of ori< - 


ginal suit No, 59 of 1963. 

2. Facts relevant for the disposal of 
this appeal are these: The defendant ap- 
pellant carries on business in Bhopal, 
district Fatehgarh. Tha appellant 
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placed order for supply of some utensils 
with defendant Nos. 2 to 4. The defen- 
dant respondents handed over railway re- 
ceipt along with a hundi to plaintiff res 
spondent No, 1. The plaintiff respon« 
dent No. 1 sent R-R and hundi to the Pun- 
jab National Bank. The hundi was pay= 
able: after 21 days, The appellant ac- 
cepted the hundi and took railway re- 
ceipt from the bank, Thereafter the 
appellant took delivery of the goods. But 
the appellant did not make payment of 
the ‘hundi to the Bank. Therefore, the 
plaintiff respndent No. 1 brought suit for 
recovery of the amount of the hundi ~ 


3.. The appellant contested the suit on 
the grounds that the plaintiff respondent 
No. 1 was not a holder in due course of 
the hundi, that the liability to pay for 
the. goods arose after the goods had been 
checked, that after taking delivery it 
was found that some of the goods were 
broken and some articles were short, 
that, therefore, the appellant wrote to 
respondents Nos. 2 to 4 who agree to take 
the amount after making deductions for 


` the breakage and shortage, that in pur- 


suance thereof the appellant paid 
Rs. 888.75 to. defendants Nos, 2 to 4 by 
a bank draft dated 28-1-1960, that later 
on a small sum of Rs. 14.62 was further 
paid to defendants Nos. 2 to 4 and as 
such the plaintiff respondent was not en- 
titled to get any amount from it. 


4. The suit was contested by the de- 
fendants Nos. 2 and 3 also on the ground 
that ‘the plaintiff respondent had given 
them no money in lieu of the hundi. 
that after (Sic) the payment of the hundi 
was , not made by the appellant, the 
plaintiff respondent No. 1 did not give 
any ‘notice to them and as such the 
plaintiff respondent No. 1 was not entitl- 
ed to get any decree against them, 


5. The Additional Munsif who fried 
the suit found that the plaintiff respon- 
dent No. 1 had not paid the amount of 
the hundi to defendants Nos. 2 to 4, 
that the plaintiff was not a holder in due 
course of the hundi, that after the hundi 
was not paid by the appellant, the re- 
spondent No. 1 had not given any 
notice to defendants Nos. 2 to 4. On the 
basis of these findings the plaintiffs suit 
was dismissed with costs. 

6. The plaintiff respondent No, 1 filed 
appeal and the Additional Civil Judge 
found that as the hundi was endorsed by 
defendants Nos. 2 to 4 in favour of the 
plaintiff, the plaintiff was entitled to get 
a decree against the appellant, The ads 
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ditional Civil Judge also found that tle 


plaintiff was not entitled to get a decree 


against the defendants, Nos. 2 to 4 bə- 
cause of his failure to serve a notice 37 
dishonour of the hundi. Consequent 
the Additional 
plaintiffs suit for. recovery of Rs. 1268.48 
against the appellant, 


7. The learned counsel for the appel- 
lant contended that as the plaintiff r2- 
spondent No. 1 had not paid any amour 
of the hundi to defendants 2 to 4, drawa? 
of the hundi, he was not a holder a 
due course of the hundi and was not e2- 
titled to sue and get the amount claim- 
ed. On the other side, the learned cou- 
sel for the respondent No. 1 contended 
that as the appellant had accepted tha 
hundi, in view of the provisions of Sez- 
tions 32,-78 and 82 (c) of the Negotiable 
Instruments Act, he was liable to mak= 
payment to the respondent, 


8 The appellant’s counsel placed r= 
liance on the definition of the expressien 
“holder in due course” given in S. 9 n€ 
the Negotiable Instruments Act and two 
cases Tarachand Kevalram v. K. Sikä 
_ Brothers, AIR 1953 Bom 290 and Braja 
Kishore Dikshit v, Purna Chandra Panca, 
AIR 1957 Orissa 153. 


9. Section 9 of Negotiable Instrumerts 
Act reads as follows: 

“ ‘Holder in due course’ means amy 
person who for consideration became tì 
possessor of a promissory note, bN 
of exchange or cheque, if payable tə 
bearer, or the payee or indorsee thereeé, 
if payable to order, before the amourt 
mentioned in it became payable and 
without having sufficient cause to belie72 
that any defect existed in the title of t= 
person from whom he derived IS 
title.” 

10-11. In the first case of Tarachand 
Kevalram (AIR 1953 Bom 290), it ws 
observed on a consideration of S, 9 of 113 
Negotiable Instruments Act, ‘There 
fore, it is only a person who comes irto 
possession of a negotiable instrumert 
having paid consideration for it and 
being a bona fide transferee that can 32 
a holder in due course within the mean 
ing of S. 9.” 


12. In the second case -of Breja 
Kishore Dikshit, (AIR 1957 Orissa 1£¢) 
conditions necessary for a person to 22 
holder in due course under S. 9 of te 
Negotiable Instruments Act were lai 
down as follows: 

(1) that the endorsee becomes ts 
holder in due course when it is for con 
sideration. 


Civil Judge decreed the 
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(2) he can be an endorsee before the 
amount mentioned. in the promissory note 
became payable; and | 

(3) without having sufficient cause. to 
believe that any defect existed in the 
title of the person. from, whom he deriv- 


ed his title, 


13. Taking into account the definition, 
o- the expression “holder in due course” 
given in S. 9 and two cases. cited above, 
the legal position is: 

(1) If the hundi’is payable to bearer, 
the person who’ has come in possession 
o= the hundi will be holder in due course 
if he obtains it for consideration. 


(2) If the hundi is payable to order, 
the payee or the endorsee js holder in 
dae course if the endorsement is made 
bfore the amount mentioned in the 
hundi became payable and the endorsee 
d-d not have sufficient. cause ‘to believe 
that any defect: existed in the title of 
the person who endorsed the hundi in 
his favour. 


14. It follows from the above that 
if the hundi is payable to order then 
the payee or the endorsee is holder in 
due course. In their case, it is not neces- 
sary to show that they obtained the bill 
o:_exchange/hundi for consideration. But 
ii the hundi is payable to bearer then 
the person possessing will be holder in 
due course only if he has come in 
possession of the hundi for considera- 
tron: From the definition of the term 
“bill of exchange” given in S. 5 of the 
Negotiable Instruments Act, it can easily 
be found that hundi can be of two types 
(1) payable to order and (2) payable to 
bearer, 


15. It Is now to be considered whe- 
ther the hundi in the present .case is 
payable to order or payable to bearer. 
Felevant portion of the hundi in suit 
reads, “on 21 days sight please pay to 
M/s. B. K. Kapoor & Sons, Bankers, or 
ocder of the sum of Rupees...... for value 
raceived against R/R....:.". This hundi is 
clearly payable to order and not payable 
to bearer, 


16. In this connection reference may 
be made to the: definition of the term 
“payee” given in S. 7 of the Negotiable 
Instruments Act, Respondents. 2 to 4 are 
the drawers and appellant is drawee and 
acceptor of the hundi in suit. According 
to S. 7, payee is the person named in 
tae instrument, to whom or to whose 
ocder the money is by the instrument 
directed to be paid, -` 
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17. The hundj in suit directs the 
appellant to pay the amount of the hundi 
to the respondent No, 1, 


18. From what has been stated above, 
the respondent No, 1 is payee of the 
hundi which is payable to order and nof 
payable to bearer, On these facts, if can 
easily be said that the respondent No, T 
is holder in due course of the hundi 
under second portion paragraph of 8.9 
and as such it was not necessary for the 
respondent No, 1 to show that he had 
come in possession of the hundi in: suit 
on payment of consideration to the res- 
pondents 2 to 4. The contention of the 
appellant’s counsel that because the res« 
pondent No. 1 had not paid considera-< 
tion of the hundi to respondents 2 to 4, 
he was not holder in due course, is not 
correct, 

19. At this stage, definition of the 
term “holder” given in S, 8 of the Act 
should be borne in mind because word 
“holder” only is mentioned in S. 78. Ac- 
cording to S. 8, “holder” of a negotiable 
instrument means a person entitled to 
in his own name to the possession of the 
instrument and to receive or recover the 
amount due thereon from the parties 
thereto. Taking into account the langu- 
age of the hundi in suit, it is obvious 
that the respondent No, 1 is the holder 
of the hundj in suit and entitled to 
recover its amount, 


20. The liability of the appellant fo 
pay the amount of the hundi to the res- 
pondent No. 1, after having accepted if 
shall now be considered, 


21. Averment may be made fo Ss, 32, 
78, 82 (c) referred to by the learned 
counsel for the respondent No. 1. Sec- 
tion 32 lays down that the acceptor be< 
fore maturity of a bill of exchange is 
bound to pay the amount thereof af 
maturity according to the acceptance 
to the holder, Section 78 lays down that 
subject to the provisions of 5S, 82 (c) 
payment of the amount due of a bill 
of exchange must, in order to discharge 
the acceptor, be made to the holder of 
the instrument. Clause (c) of S. 82 re- 
lates to an instrument payable to bearer. 
Therefore, this provision is not appli- 
cable in the present case, it may, how- 
ever, be mentioned that S, 82 deals with 
discharge from liability. Taking into 
consideration the provisions of Ss. 32 and 
78 it is clear that the acceptor of a bill 
of exchange is liable to make payment 
to the holder thereof. This liability is 
- absolute and not qualified in any way, 


A.LR. , 


In the result the appellant was bound to 
make payment to the respondent No. 1 
22.. It is undisputed that the appel- 
lant did not make payment of the 
amount of the hundi in suit to the Bank 
through which the respondent No. 1 had 
sent the hundi along with railway re- 
ceipt. The question, therefore, arises is 
T is the remedy of the respondent 

o. I. 

23.. Para 2 of S. 32 of the Negotiable 
Instruments Act gives the remedy. It 
lays down that in default of payment, 
the acceptor is bound to compensate 
any party to the bill of exchange for any 
loss or damage sustained by him and 
caused by such default. It means that 
fin the present case the respondent No. 1 
was entitled to be compensated by the 
appellant for any loss or damage sustain- 
ed by him by the dishonour/non-payment 
of the hundi in suit. In the hundi words 
“for :value received” have been incor- 
porated. In para 5 of the plaint the re« 
spondent No. 1 clearly alleged that re- 
spondents Nos, 2 to 4 handed over hundi 
fo him in lieu of Rs. 918.60, It means 
that the respondent No. 1 had paid the 
amount of the hundi to respondents 
Nos. 2 to 4. But there is positive finding 
of the trial court on the basis of tha 
contention of respondents Nos, 2 to 4 that 
the respondent No, 1 had not made any, 
payment of the hundi amount to respon= 
dents Nos, 2 to 4. This finding has nof 
been ‘disturbed in any way by the lower 
appellate court. The learned counsel for 
the respondent did not show in this court 
that in fact the respondent No. 1 had 
made payment of the hundi amount to 
the respondents Nos, 2 to 4, In. these 
circumstances it is clear beyond doubt 
that the respondent No. 1 had not paid 
the amount of the hundi to respondents 
Nos, 2 to 4. Therefore, by the non-pay= 
ment of the hundi by the appellant, ac-« 
ceptor of the hundi, no loss or damage 
was ‘caused to the respondent No. 1, 
In this aspect of the matter the respons 
dent No. 1 could not claim to be coms 
pensated by the appellant, 


24. It is pertinent to remark that the 
hundi in suit was drawn on 28-11-1959, 
The respondent No, 1 filed suit in the 
beginning of the year 1963, Notwith- 
standing the fact that the hundi was 
dishonoured by the appellant, the re- 
spondent No. 1 did not give any notica 
of this dishonour to respondents Nos. 2 
to 4 within a reasonable time as requir- 
ed by S. 106 of the Negotiable Instru- 
ments Act. This conduct of the respon- 
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dent No. 1 is also indicative of the faet 
that by non-payment of the hurd, 
he had not suffered any loss or damag2. 


25. There is another aspect in the 
case, The appellant had placed orcer 
for the supply of utensils. In pursuarca 
of this order respondents Nos, 2 tc 4 
supplied the utensils. It was thus a cese 
of sale of unascertained goods. S. 18 af 
the Sale of Goods Act lays down tkat 
where there is a contract for the sale af 
unascertained goods no property in tke 
goods is transferred to the buyer unless 
and until the goods are ascertained. 


26. Section 4 of this Act confers the 
right of examination on the buy=.. 
After having taken delivery of tke 
goods, the appellant examined the goccs 
and found some articles short and some 
articles damaged. Consequently tke 
appellant referred to respondents Nos. 2 
to 4. These respondents agreed to give 
deductions for the shortage and breck- 
age. Thereafter the appellant paid tke 
real amount due to respondents Nos 2 
to 4 who accepted the same. Had tre 
respondent No. 1 given notice of the 
non-payment of the hundi to rez- 
pondents Nos. 2 to 4,. the respondenc:s 
Nos. 2 to 4 would have also referred fke 
matter to him, But because the’ res 
spondent No. 1 had not made payment 
` of the amount of the hundi to the rez- 
pondents Nos. 2 to 4 and had not sa- 
fered loss thereby, he did not care +0 
give notice to the respondents Nos. 2 +0 
4, These respondents knew the positicn 
very well, Therefore, they accepted fre 
amount in or about January, 1960 from 
the appellant. In these circumstances 
the appellant cannot be made to pay tre 
amount of the hundi twice over. Each 
case has to be decided on its own meris. 
In the unusual circumstances of the casa. 
the respondent No, 1 cannot be heki 
entitled to the amount claimed. Tre 
Additional Civil Judge was not, in these 
circumstances of the case and the pwc- 
visions of para 2 of S. 32 of the Negot- 
able Instruments Act, justified in ce- 
creeing the suit. He decreed the sat 
mainly in view of the provisions of pars 
graph 1 of S. 32. 


2%. The result of the above diser= 
sion is that the judgment and decree pes 
sed by the Additional Civil Judge canrct 
be maintained. 


28. Appeal is, therefore, allowed and 
the judgment and decree dated 6-1-1% 
passed by the Second Additional Ci-1 
Judge are set aside and the suit of tæ 
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plaintiff respondent No. 1 is ordered to 
te dismissed. The appellant will get its 
costs of all the courts from plaintiff res- 


pondent No, i, 
Appeal allowed. 
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DEOKI NANDAN, J. 
Smt, Marium, Appellant v. Mohd. 
Shamsi Alam, Respondent. 


Second Appeal No, 1445 of 1977, D~- 
£-2-1979.* e 

Muhammadan Law — Divorce — Talaq 
1ajai — Revocation — Mode of -~ Revo- 
cation by conduct is legal, 


A talaq rajai.can be revoked by con- 
duct before it becomes irrevocable, 
The talaq becomes irrevocable and com- 
plete on the expiration of the period of 
iddat, It is wrong to contend that the 
cnly manner of revocation of such a 
talaq is, either by resumption of sexual 
intercourse or by pronouncement of spe~ 
cific words of revocation in the presence 
cf two witnesses. (Para 6) 

The period of iddat prescribed by Mus- 
fim law is 90 days. In the instant case 
the suit was filed by the wife seeking de- 
claration that she was divorced even be- 
lore the period of iddat had expired. On 
fhe facts alleged in the plaint, it is ob« 
vious that the defendant had by his con- 
duct revoked the talag within a week of 
giving it, when he personally went to 
‘etch the plaintiff, and by expressly stat- 
ing before two Muslims that he had re- 
voked the talaq. (Para 7) 


V. P. Misra, for Appellant; G. P, 
Wathur, for Respondent. 


JUDGMENT :— This is a plaintiffs 
eecond appeal in a suit for declaration 
that the plaintiff had been divorced by 
the defendant and for a decree for re~- 
covery of Rs, 975.65p. as dower; 
Bs. 300/- as maintenance for the period 
cf ‘Iddat’ Rs. 2,800/~ on account of the 
price of ornaments alleged to have been 
cetained by the defendant; and main-~ 
tenance for the daughter amounting to 
Es. 600/- up to date of the suit and 
Bs. 50/- per month for the future. In 
the alternative, it was also pleaded that 
iz the court found that relationship of 
kusband and wife stil existed between 
tne parties the marriage may be dissolv~ 


“Against judgment and decree passed 
~- by EH. M. Srivastava in Appeal No. 177 
of 1976.) - 


Cw/Cw/B66/79/MVJ as 
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ed by a decree of divorce, The trial 
court decreed: the suit for recovery of 
Rs. 975.65p. on account of dower but 
dismissed the rest of the claim. ‘The 
lower appellate court maintained the 
decree of the trial court. 


2. The plaintiffs case was that she 
was married to. the defendant on March 
- 31, 1967; that the dower agreed upon 
was Rs. 975.65p.; that she went to live 
with the defendant immediately after the 
marriage along with all her dowry and 
ornaments etc, and that a girl 
was born to her who was about 
one year old when the suit was 
filed on 17th of July, 1969; that certain 
differences .arose between- the parties on 
account of, firstly the fact that the plain- 
tiffs upbringing had been in an atmos- 
phere of ‘Faith’ (Islam), while the atmos- 
phere of ‘the 
modern and, secondly,- the fact that 
the plaintiff owas suffering from 
Kanthmala, the treatment of which 
had caused ‘much trouble to the 
defendant; that being fed up he 
sent the plaintiff to her parental house 
in the beginning of June, 1969, but on 
22nd. June, 1969, without any advance 
intimation, he- came to the plaintiff's 
parental house and demanded that she 
be immediately. sent back with him, to 
which her parents objected and said that 
it was impossible and improper to allow 
her to go at that time as she could be 
treated better for the illness at their 
place, whereupon the defendant in a rage 
and in one breath uttered the words of 
talaq thrice over, which left the plain- 
tiff's parental side completely aghast, 
but. the defendant immediately went 
back; that the plaintiff was spending the 
period of her iddat which was due to 
-end on 12th of Oct. 1969. Apart from 
making the claims referred to above, cer- 
tain more facts were mentioned in the 
plaint. It was’ stated that having gone 
away as aforesaid after divorcing the 
plaintiff on 22nd June, 1969, the defen- 
dant returned to the plaintiff’s parental 
home during her father’s absence with 4 
motor cars and many helpers in order 
to forcibly take her away, but the mo- 
halla people did not permit him to do 
so and he went back threatening that he 
would arrange to take the plaintiff away 
by force and then rest only after killing 
her by sprinkling acid on her body; that 
on reaching back home the defendant 
sent a letter on 30th June, 1969, to- the 
plaintiff's father who was employed at 
Kanpur pleading with him “to send the 


o No réply was given 


defendant’s house was’ 
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plaintiff, claiming that although he had 


given talag but the same was revocable 
inasmuch as he had uttered it only once 
and declaring that it was not an irrevo- 
cable | ‘Talaq’. The plaintifi’s father did 
not consider. it necessary to give any 
reply'to the letter. The plaint goes on to 
allege that two -days thereafter, the 
defendant sent- on 2nd- July, 1969, a 
letter: to the plaintiff and therein also 
he _ stated that the ‘Talag was 
uttered only once and was revocable and 
requested the plaintiff to go back to him. 
thereto also.. In- 
stead, on 8th July, 1969, the plaintiff 
through her father caused a notice to be, 
sent to the defendant, claiming that 
the 'Talaq’ given by the defendant to the 
plaintiff was irrevocable. This notice was 
duly served on the defendant. The plaint 
alleges that the defendant thereafter 
sent a reply dated lith July, 1969, to 
the plaintiffs father making wrong alle- 

gations and threatening criminal ac- 
tion against him. 


3. In defence, it was stated that the 
amount of dower settled was only 
Rs, 140/- and the detention of any of 
the dowry or articles of dowry was de- 
nied. ‘The defendant claimed that there . 
were no differences between the parties; 
that the plaintiff had been called to her 
parents home on 13th May 1969, on the 
allegation that her mother was seriously 
ill on which the defendant himself took 
her to her parental home in a taxi. With 
regard to the incident of 22nd June, 
1969, ;it was alleged by the defendant 
that when he reached the plaintiff’s 
parental home, all kinds of wrong com-~ 
plaints were -made to against him and 
he was told that her father had ordered 
that ` she would not be allowed to go 
with ‘him at any cost unless he separat- 
ed from his own. family and started 
living in a separate house with the 
plaintiff; that the only other alternative 
offered to the defendant was to live with 
the plaintiff at her parental home, at 
which the defendant uttered the word 
of ‘talaq’ but only once and not thrice; 
that he never intended to irrevocably 
divorce the plaintiff and the talaq which 
he gave was revocable, as he only want- 
ed to have control over the situation 
so as to give the plaintiff and her people 
an opportunity to think over the matter 
coolly; that despite all this, they did 
not permit the plaintiff to go with him. 
The : defendant further pleaded. that 
after. coming back home he narrated 
the whole incident to his mother who 


i 
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expressed the desire to herself go to tke 
plaintiffs. house in order to resolve fre 
tangle and accordingly he ‘took his mo- 
ther to the plaintiffs parental home cn 
28th June, 1969, and although the plax- 
tiff was prepared to come along with the 
defendant, her family members did ret 
permit her to do so; that thereafter tre 
defendant wrote a letter to the plam- 
tiffs father on 30th June, 1969, and to 
her on 2nd July, but they had no effec; 
that there was even a meeting of the 
relatives and well-wishers who tried +o 
persuade the. plaintifs -father to sead 
her with the defendant; that he did ret 
agree and instead sent a wrong, seli- 
serving notice. under the plaintiffs sigre- 
ture to which the defendant sent a cor- 
rect reply and even filed a suit, for rest- 
tution of conjugal rights, being St 
No. 1073 of 1969, against the plaint¥, 
which was pending in the Court of Add- 
tional Munsif, at Gorakhpur; that tre 
suit giving rise to the present appeal 
was filed by way of ‘Peshbandi’ and was 
false; that the divorce. had been revoked 
within a week and the defendant wes 
throughout trying to have the plaintif 
back. who, accordingly, continues to te 
his wife; that there was never any irre- 
vocable divorce nor-is the plaintiff enz.- 
tled to any maintenance during tte 
period of ‘iddat’; that the suit had bean 
filed at the instance of the plaintiifs 
father; that the payment of dower hxi 
been excused by the plaintiff long azo 
but. in spite of that the defendant. hed 
paid about Rs. 1,000/- in instalments: to 
the plaintiff and he is not liable to pay 
anything .on::account. of dower. With re- 
_ gard to the articles of dowry, claimed >y 
the plaintiff, the defendant alleged thet 
the items were few, the household uter- 
sils were worn out- and only. am 
ordinary wooden masahri (bed) »e- 
mained with him, and the orre- 
ments. and clothes which the plar- 
tiff had received in dowry, cr 
which had been presented by the plair- 
tiffs relatives, had been taken away >y 
the plaintiff with her. It is not necessary 
to refer to the pleadings with regard to 
the maintenance of the child because 
she died during the pendency of the sut 
in the trial Court, An additional wrt 
ten statement was filed as also replice- 
tion. 


4. The ea cue. found thet it had 
jurisdiction to try the suit; that te 
plaint bore the signatures of the plais 
tiff and the suit had been filed by her; 
that the suit was not barred by. esto>- 
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pel, nor by S. 34 of the Specific: Relief 
Act; that the amount of dower settled 


between the parties was Rs.. $75.65 and 


that the defendant was liable to pay the 
fame even if the marriage. has not been 
dissolved. by the ‘talag’. On the main 
issue whether the defendant had divorc- 
ed the plaintiff, such'as to bring abou 
= dissolution of the marriage, the trial 
Court held that the talaq given by the 
defendant to the plaintiff was “talaq 
rajai” which is. a form of ‘talaq ahsan, 
end before the period of iddat had ex- 
pired and although the plaintiff gave him 
= notice -of dissolution of the marriage, 
the defendant tried to take her to his 
house and if she had gone with him, the 
pronoucement of the talaq would have 
been revoked by the resumption of inter- 
course, that the defendant even filed a 
suit for restitution of conjugal rights; 
end that there was, as such, no divorce 
end no dissolution of the marriage, with 
regard to the plaintiff’s claim for main- 
tenance, the trial Court held that the 
rotice of dissolution of marriage could 
Lave been given only after the expiry 
cf the period of iddat and a suit could 
kave been filed only thereafter; and that 
the plaintiff was not entitled to any 
maintenance because the suit had been 
fled even before the expiry of the period 
cf iddat and the plaintiff did not go back 
to the defendant’s house of her own will, 
elthough there . was no complaint about 
the defendant’s conduct. With regard 
to the articles of dowry, the trial Court 
Feld that they must have been used up 
curing the period of 2 years and 3 
months which had passed after the mar- 
riage. The claim for maintenance for the 
ceceased daughter was also negatived. _ 


5. . Before the lower appellate Court, 
the question raised for determination 
was whether there has been an irrevo- 
cable divorce between the parties, and 
an this question it held that the divorce 
was revocable and the defendant having 
expressed his intention to take the plain- 
tff back -and having also instituted the 
suit for restitution of conjugal rights, he 
kad acutally revoked ‘ the divorce, and 
tne marriage between the parties could 
rot be said to have been dissolved. The 
alternative plea, even if the divorce was 
‘beld to. have been revoked the plaintiff 
is entitled to get the marriage, dissolved 
umder the provision of the Dissolutio 
of Muslim Marriages Art, 1939, was also 
megatived: The -claim for maintenance 
for the ‘child was negatived. on the 
ground that she was dead, and that for 


+ 


260 AIl 
the plaintiff herself on the ground 
that she was living with her parents, of 
her own free will, 
divorced nor deserted nor-ill-treated by 
the defendant. The claim for return of 
articles of dowry and ornaments, ete., 
was also negatived., 

6. Mr. V. P. Misra, learned counsel 
for the appellant, did not challenge be- 
fore me the finding that the talaq given 
by defendant to the plaintiff was a talaq 
rajai and was, accordingly, revocable but 
he urged that the only manner of revo< 
cation of such a talaq is, either by re- 
sumption of sexual . intercourse,. or by 
pronouncement of specific words of re- 
vocation in the presence of two witnes- 
ses. I do not, however, find any autho- 
rity for the proposition that unless it 
be by resumption of sexual intercourse, 
a Talaq Rajai could be revoked only by 
pronouncing specific words of revoca- 
tion before two witnesses, According to 
Mulla, principles of Mohamedan Law, 
para 312, a talaq in the Ahsan (‘mode be~ 
comes irrevocable and complete -on the 


expiration of the period of Iddat, and un=- 


til a talaq becomes irrevocable, the 
husband has ‘the option to re 


voke ‘it, which may be done either ex- 
pressly, or impliedly as by resuming 
sexual intercourse. 

7. According to Tyabji’s Treatise on 
Muslim Law Para. 157, (Page 170), under 
Hanafi and Shiite law. the revocation of 
a talaq may be implied or conclusively 
presumed from the conduct of the hus- 
band even though he be of unsound mind} 
and that under Shafi law, the revocation 
must always be express or by resump- 
tion of sexual intercourse. Two illus- 
trations of this have been given by the 
Iearned author. 


*(1) H pronounces a single revoc- 


able talaq against his wife and then says, 
I have retained - thee, “or” my wife, or 
has. sexual intercourse with her, or kis- 
ses her with desire or looks on her naked- 
ness with desire. The pronouncement is 
revoked under Shiite and Hanafi law. 


“(9) H pronounces a talaq against his 
wife while absent from her, and then en= 
ters her apartment on his return; under 
Shiite and Hanafi law the pronouncement 
is revoked.” 

The period of iddat prescribed by Mus- 
lim law is $0 days. In this case the suit 
was filed even before it had expired. On 
the facts alleged in the plaint, it is obvi- 
ous that the defendant had by his con= 
duct after 22nd June, 1969, revoked the 
talaq within a week of giving it, when 


Jamboo Prasad v, Malti ‘Prabha 


and had neither been 


fendant; 


A. LR. 
he personally went to fetch the plaintiff, 
and by expressly stating before two Mus- 
lims ‘that he had revoked the talaq. 
There is no reason to disbelieve the de- 
and his conduct, admitted by 
the plaintiff herself in the plaint, is 
ample proof of the fact that he had not 
irrevocably divorced the plaintiff on 22nd 
June 1968, and whatever he did or sayi- 
that day by way of talaq was revoked on! . 
28th June, 1969. No other point was 
pressed before me. 

8. In the result the appeal fails and 
is dismissed, but in the circumstances of 
the case, I direct the parties to bear 
their own costs throughout. 

| Appeal dismissed, 
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J amboo Parasad Jain, Applicant v, 
Smt. 'Malti Prabha and another, Oppo 
site Parties, 


Civil Revn. Nos, 754 of 1975 and 235 
of 1977, D/- 24~1-1979.* 


(A) Hindu Marriage Act (30 of 1956), 
Ss. 15 and 12 — Applicability of S. 15 
—.Not applicable in respect of decree 
for annulment of marriage. AIR 1969 
Mad. 405 and AIR 1971 J.& K. 31 Dis- 
sented, 


Neither Sec, 15 applies In respect of 
a decree for the annulment of marriage 
specifically or. by implication nor does 
the observation of the Supreme Court 
in AIR 1967 SC 581 make the provi- 
sions: of S. 15 applicable in a case of 
decree of annulment passed under Sec- 
tion 12 of the Act. There is no impe- 
diment. in contracting a fresh marriage 
after a decree for annulment of marri- 
age has been passed. AIR 1969 Mad 
405 and AIR 1971 J.&K. 31 Dissented 
from. AIR 1976. Punj and Har 355 and 
(1970) 72 Pun LR 503 and AIR 1978 SC 
1351, Rel. on, AIR 1867 SC 581, Dist. 

(Paras 21 and 22) 

Section 15 of the Act only applies 

in the case of a dissolution of marriage 


-byadecree of divorce. There is nothing 


in S: 15 itself to show that it applies 
even. as regards a decree passed for 
annulment of marriage under S. 12 of 
SAGES AREAS SLRS SC ERE Py eR RERUN TERN LORIE 


order of 3rd . 


*(Against judgment and = 


Addl. Dist. and S, J, Saharanpur, 
14-2-1975.) 
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the Act. A decree of divorce dissolving 
a marriage stands on a different foot- 
ing than a decree for annulment of the 
marriage declaring the marriage to be 
null and void. In the former case it 
postulates a valid and effective mar- 
riage which for subsequent events had 
to be dissolved. The latter case postu- 
lates a voidable marriage which he 
been declared void. (Para 18) 
Anno: AIR Manual (8rd Edn.) Hindu 
Marriage Act, S. 15 N. 1; S. 12 N. 2. 
(B) Hindu Marriage Act (30 of 1950. 
S. 15 proviso— Marriage Laws (Amenc- 
ment) Act (1976), S. 39 —~ Effect cf 
amendment — Retrospective effect, 
The amendment is retrospective in 
effect in the sense that it is applicabk 
to a pending proceeding and the sai 


proceedings are to be decided as pe 
the amended provisions. Consequently. 


the proviso to S. 15 will . have to ke 
read as if non-existing. (Para & 
Anno: AIR Manual (3rd Edn.) Hinde 


Marriage Act, S. 15 N. 1. 

Cases Referred: Chronological Parcs 

AIR 1978 SC 1351: 1978 All LJ 695 
j 10, 19, ZI 

AIR 1976 :Punj and Har 355 5, Ti 

AIR 1975 SC 1409 E 
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= Ravi Kiran Jain and Prakash Kr:- 
shan, for Applicant; A. B. L. oo ia 
Opposite Parties. ` 


ORDER :— These two civil revisiors 
are between the same parties and arise 
out of two different orders passed ïr 
the same matrimonial suit and it wil 
be convenient to decide them by =& 
common order. 


2. Shri Jamboo Prasad Jain, here- 
inafter referred to as the petitioner 
filed a petition under Ss. 12 and 13 ct 
the Hindu Marriage Act, hereinafter 
referred to as the Act, read with tre 
provisions of U.P. Act No. XIII of 19% 
for a declaration that the marriage ci 
the petitioner with the respondent was 
null and void or a decree for divorce 
be granted to the petitioner against tke 
respondent. He alleged in the petiticr 
that the marriage of the - 
solemnised at Rohtak on 25-4-1370 anc 
the parties were Jain Hindus. It was 
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alleged that the mother and the father 
of the respondent were in active collu- 
sien with the respondent and defraud- 
ec the petitioner. At the time of the 
marriage the respondent was suffering 
from schizophrenia, a mental illness 
waich comes within the purview . of 
lunacy, with lucid intervals, It was also 
stated that schizophrenia is a mental 
ilmess which cannot be cured. The res- 
pendent was of unsound mind at the 
time of her marriage and from before. 
In the alternative it was stated that if 
the petitioner was not able to prove 
the unsoundness of the mind of the 
respondent, the latter was extremely 
cruel to the petitioner during the time 
they stayed together. The facts in sup- 
port thereof were stated to ask for an 
algernative relief of divorce. A written 
statement was filed by the wife on 
7-4-1971. Issues were framed on the 
fcllowing day. Issue No. 1 was in re- 
gerd to the question as to whether the 


‘respondent was mentally unfit and de- 
fizient as alleged by the petitioner on 


the date of marriage or before and 
whether the marriage: was null and 
veid under S. 12 of the Act. Issue 
N>. 4 was whether the pétition was 
ccgnisable in the Court of the Civil 
Judge. This issue was . decided by the 
learned Civil Judge by his order dated 
1Sth April, 1971 and it was held that 
the Court had jurisdiction to try the 
suit. The petitioner examined his wit- 
ness, Thereafter date was fixed for re- 
ccrding of the evidence of the respon- 
dent. Thereafter the respondent sought 
the amendment of the written state- 
ment by saying that inconsistent pleas 
ir. the petition under Ss. 12 and 13 of 
the Act could not be permitted. This 
plea was rejected. A revision was filed 
amd the revision was dismissed. On the 
2&th Sept. 1971 the Court rejected an- 
other application of the respondent 
praying that the petitioner be directed 
tc inform the Court - about the exact 
case and to elect one of the alternative 
ceses in the petition. This, application 
was rejected. Time was obtained on 
several occasions and ultimately an ap- 
peal was filed by the respondent before 
tke District Judge. After the disposal 
oi the appeal the file was received on 


2@-1-1972 and the ‘Court ordered the 
case to be put up for fixing a date in 
the case. 16th Feb. 1972 was fixed for 
evidence and arguments, The respon- 
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dent was absent. The Court treated the 
proceedings as one under Order XVII 
Rule 3 C. P. C. and the very same day 
passed a judgment allowing the peti- 
tion, The suit was decreed against: the 
respondent and it was declared that the 
marriage of the petitioner with the res- 
pondent Smt. Malti Prabha held on 
20th April, 1970 was null and void. 
Smt. Malti Prabha, filed the Civil Ap- 
peal No. 98 of 1972 against the decree 
dated Feb. 16, 1972 before the District 
Judge on 24-4-1972. This appeal is still 
pending. The petitioner moved an ap- 
plication dated 4-1-1975 stating that 
after his marriage with the respondent 
had been declared null and void, he 
had `. contracted marriage with one 
Pratibha Jain on 19th Feb. 1972 and 
there were two issues born from this 
wedlock. He prayed that the appeal be 
declared to have become infructuous. 
This application was, however, reject- 
ed on 14th Feb. 1975. The present re- 
vision No. 754 of 1975 has been filed 
by the husband against the above. order. 
In this revision it has been contend- 
ed on behalf of the husband that the 
order passed by the Court below was 
without jurisdiction. 


3. Smt. Malti Prabha also filed an 
application under O. IX, R. -13 CPC 
for setting aside the decree dated 16th 
Feb, 1972 but the same was rejected by 
the learned -Civil Judge on 15th’ March, 
1972. A miscellaneous appeal was filed 
against the above order before the 
District Judge: The latter held, by an 
order dated 9th Dec. 1976 that the pro- 
ceedings before the Civil’ Judge would 
be deemd to be one under O. XVII, 
R. 2 CPC and recalled the order dated 
16th Feb. 1972. The ex parte decree 
passed against the Respondent was set 
aside and the case was sent back tothe 
trial court for a decision in accordance 
with law. Civil Revision No. 235 of 
1977 is filed against the order. It has 
been contended by the learned counsel 
for the Petitioner that the order pass- 
ed by the learned District Judge was 
manifestly erroneous and amounted to 
an illegal exercise of jurisdiction. 


4. I have set out these facts in some 
detail to appreciate-the question that 
has arisen in these civil. revisions. The 
first and. the primary question is: whe- 
ther there was any legal bar to the 
Petitioner contracting a second mar- 


* 


A.I. R. 


riage on the 19th Feb. 1972, i e. with- 
in 3 days of the | passing of the de- 
cree by the trial court. Secondly, what 
is the effect of the marriage contract- 
ed by the Petitioner with Smt. Pra- 
tibha Jain on 19th Feb. 1972? 

5 Mr. Ravi Kiran Jain, learned 
counsel for the petitioner in this case 
contended that since the decree passed 
on 16th Feb. 1972 was a decree for the 
annulment of the marriage under Sec- 
tion 12 of the Act, the provisions of 
S. 15 of the Act had no application. 
The; latter section applied in the case 
of a dissolution of marriage by divorce 
and not in the case of an annulment of 
marriage. Consequently, there was no 
bar .in contracting a second marriage. 
In support of his contention he relied 
on two decisions reported in Promod 
Sharma v. Radha, AIR 1976 Punj and 
Har 355 and Mohanmurari v. Kusum 
Kumari (AIR 1965 Madh Pra 194). He 
also referred to the decision of the 
Supreme Court in the case of Chandra 
Mohini v. Avinash Prasad (AIR 1967 
SC 581) and urged that on the observa- 
tions made by their Lordships, S. 15 
had ' application only in resp¢ct of dis~ 
solution of marriage by divorce. Lastly, 
he referred to the decision of the Sup- 
reme Courtin Pasupuleti Venkateswarlu 
v. Motor & General Traders, AIR 1975 
SC 1409 in which it was held that sub- 
sequent events have to be noticed by 
a court of law. He emphasised that 
since a marriage has taken place with 
Smt. Pratibha Jain on 19-2-1972 and 
there have been three issues from the 
same merriage it was not in the in« 
terest of justice that the lives of Smt. 
Pratibha Jain and the children be put 
in jeopardy. 


6. Mr. Vishnu Sahai, appearing for 
the ` Respondent, however, contended 
that: although S. 15 did not specifically 
mention an annulment of marriage yet 
in view of the observations of their 
Lordships of the Supreme Court in 
Chandra Mohini v. Avinash Prasad 
(supra) the principle laid down in Sec- 
tion: 15 would still be applicable even 
in a case where the marriage had been 
annulled. He also cited two decisions 
in support of his contention Vathsala v. 
Manoharan (AIR 1969 Mad 405) and 
Krishan Lal v. Krishna (AIR 1971 
J.& K. 31). He also contended that in 
view of the setting aside of the ex 
parte decree dated 16-2-1972 the posi- 
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tion in law was that the marriage be- 
' tween the petitioner -and Smt. Malti 
Prabha Jain subsisted and any mar- 
riage contracted while the _parties had 
at spouse living was.null and void. -H 
was further contended that in this view 
of the matter the alleged marriage be- 
tween Smt. Pratibha Jain and the pet 
tioner was void and they must bear the 
consequences of a void marriage. 


7. The questions raised in this cas 
are not free from difficulty: Question 
of the validity of a marriage deserves 
especial care, and caution must ke 
exercised before a mgt age “is declar- 
ed void. 

8. The principle question as ind- 
cated earlier, is whether S. 15 or tke 
principles underlying therein are fc 
apply in a case where a decree for ar- 
nulment of the marriage has been pass 
ed under S. 12 of the Act. 5. 15 of tke 
Act reads as follows :— 


“When a marriage’ has been disso- 
ved by decree of . divorce and either 
there is no right of appeal against the 
decree, or if there is such a right æl 
appeal, the time for appealing has er- 
pired without an appeal having beer. 
presented or an appeal has been pre- 
sented but has -been dismissed, it shal. 
be lawful for either party to the maz- 
riage to marry again: 


Provided that it shall not be lawfa 
for the respective parties to marry 
again unless at the date of such maz- 
riage at least one year has elapsed 
from the date of the dcree in the cour: 
of the first instance.” 


It may be mentioned here that th2 
Parliament passed an Act known as th2 
Marriage Laws (Amendment) Act, 1975 
(Act No. 68 of 1976) by which the pro- 
viso to S. 15 of the Hindu. Marriag> 
Act was deleted. However, ‘by 5S. 39 > 
the 1976 Act the provisions of the 1975 
Act were made applicable to all pent- 
ing proceedings. The amendment 2s, 
therefore, retrospective in effect in tha 
sense that it is applicable to a pending 
proceeding and the said proceedings ar2 
to be decided as per the amended præ- 
visions, Consequently, the proviso 
S. 15 will have to be read as if now 
existing. 7 - i 

9. In the above event it will z 
necessary to analyse the provisions cf 
S. 15 of the Hindu Marriage: Act. it. 
provides that it shall be lawful ir 
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either party to marry ` again whose 
marriage has been dissolved by a de- 
cree of divorce in the following circum- 


stances: Firstly, where there is no 
right of appeal against the decree of 
drvorce; secondly, if there is such a 


rizht of appeal the time for filing the 
appeal has. expired without any appeal 


having been .. presented;: thirdly, if 
trere is such a right of appeal 
and an appeal has -been presented, 
or. the dismissal of the appeal. Sec- 
tion 15 does not create an express 
bar to the contracting of a marriage 


atresh after the decree of divorce is. 
passed, but any such marriage would 
net be lawful unless it took piace after 
any one of the three’ circumstances 
mentioned above. The Proviso to S. 15 
lays down that a marriage taking place 
within a period of one year: after the 
passing of the decree of divorce would 
be unlawful.. This Proviso appears to 


‘have been enacted for a definite pur- 


pase. The underlying principle appears 
that the successful party should not 
complicate matters by.. contracting a 
fresh marriage within a period of one 
year from the passing of the decree 
fcr divorce. This is a salutary provi- 
sion of law. If the Proviso was applic- 
able, then in. that event whether an ap- 
p2al was filed or not, any fresh mar- 
riage contracted by the parties within 


a period of one year would be unlaw- 


fal. If the Proviso is omitted then the. 
position would be that afresh marriage 
would be lawful only after one of the 
three circumstances taking place as 
sfipulated in S. 15 above. A question 
arises as to what would be the position 
if the fresh marriage is contracted even 
b2fore the.expiry of the period of fil- 
ing an appeal. The answer is discerni- 
ble from the second ` circumstance. If 
an appeal is provided and the time for 
fling an appeal has expired without 
any appeal having been filed the mar- 
r.age .would be lawful. It means .any 
marriage contracted after the expiry of 
tne period fixed for filing of the ap- 
peal would be lawful. It follcws that | 
where the time for filing of. an appeal 
kas not expired, a marriage contracted’ 
ky the successful party during this 
period would not be lawful. 


10. What is the effect of such a 
marriage? Is it void? The Supreme 
Court in a recent decision, Lila Gupta 
vx. Laxmi Narain (AIR 1978 SC 19351), 


` 
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held that a marriage contracted in con- 
travention of or violation of the pro- 
viso to S. 15 of the Act is not void but 
merely invalid but not- affecting the 
marriage. Their Lordships further held 
“Even though the Proviso is couched 
in prohibitory and negative language, 
in the absence of an express provision, 
it is not possible to infer nullity in 
respect of a marriage contracted by a 
person under incapacity prescribed by 
the proviso.” - 

11. Section 12 of the Hindu Mar- 
riage Act is in respect of voidable mar- 
riages. It provides that any marriage 
solemnised whether before or after the 
passing of the Act shall be voidable 
and may be annulled by a decree of 
nullity on the grounds mentioned in 
. the section. Any one of the parties to 
the marriage could seek a decree of 
annulment of the marriage on the 
ground: that the other party was an 
idiot or lunatic at the time of marriage. 
The Court trying the petition under 
S. 12 of the Act is empowered to pass 
a decree annulling the marriage as null 
and void on being satisfied that a case 
has been made out for the same. The 
result would be that the marriage 
‘would be rendered ab-initio void. 

12. Section 15 has been specifically 
made applicable in the case of adecree 
of divorce. There is no provision in the 
Act similar to S. 15 applicable to a 
case of decree of nullity annuiling a 
marriage. But it was contended by the 
Jearned counsel for the respondent that 
notwithstanding the omission in S. 15 
of the Act the position has been made 
clear by their Lordships of the Sup- 
reme Court in the case of Chandra 
Mohini (AIR 1967 SC 581) (supra), 


13. In the case of Chandra Mohini 
(supra) their Lordships were consider- 
ing a case of dissolution of marriage by 
a decree of divorce. There was also an 
alternative prayer for a decree for 
fudicial separation. The question of an= 
nulment did not arise and was not con~ 
sidered in the Supreme Court case but 
there is an observation of the Supreme 

Court which is very material. 


14. In the above case the ‘trial court 
had refused the reliefs prayed for by 
the husband. The husband filed an ap- 
peal in the High Court. The High 
Court granted the relief of dissolution 
of marriage by a decree of divorce on 
7-1-1964, A special leave petition was 
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presented before the Supreme Court on 
7-4-1964. special leave was granted on 
25-8-1964 and the husband got notice 
of the grant of the special leave on 
9-9-1964. In the meantime he had mar- 
ried another woman. A question was 
raised whether the provisions of Sec- 
tion 15 would be applicable in a case of 
special leave, The Court observed (at 
p. 583):— 

“It is true that S. 15 does not in 
terms apply to a case of an application 
for special leave to this Court. Even 
s0, we are of opinion that the party 
who has won in the High Court and 
gota decree of dissolution of marriage 
cannot by marrying immediately after 
the High Court’s decree and thus take 
away from the losing ‘party the chance 
of presenting an application for special 
leave. Even though S. 15 may not 
apply in terms and it may not have 
been: unlawful for the first respondent 
to have married immediately after the 
High Court’s decree, for no appeal as 
of right lies from the decree of the 
High Court to this Court in this mat- 
ter, we still think that it was for the 
first respondent to make sure whether 
an application for special leave had 
been: filed in this Court and he could 
not by marrying immediately after the 
High Court’s decree deprive the appel- 
lant of the chance to present a special 
leave petition to this Court. If a per- 
son does so, he cannot take a risk and 
cannot ask this Court to revoke the 
special leave on this ground.” 


Learned counsel for the respondent 
wife urged. that the aforementioned 
observation of the Supreme Court 
would be applicable even in a case 
where §. 15 is not strictly applicable 
and that would include a decree for 
annulment of marriage, Learned counsel 
for the applicant’s contention was that 
the above observation must be read in 
context of the decree passed in the 
case viz: that it was a decree for dis- 
solution of marriage by divorce and 
their’ Lordships were only considering 
whether the principle of S. 15 will be 
applicable in a case of special leave to 
appeal. 


15. There is no dispute that even 
the observations made by the Supreme 
Court of India are binding on this 
Court. The question is whether the ob- 
servations have any application to the 
facts of the present case. It must ba 
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borne in mind that the above observ-« 
tions of the Supreme Court were made 
in a case relating to dissolution of mer« 
iage by a decree of divorce, That was 
a case under S, 13 of the Act. The 
case in hand is one of annulment of 
marriage under S. 12 of the Act. If is 
to be seen whether the principles “id 
down in S. 15 are at all applicable to 
a case under S., 12 of the Act. It sill 
be relevant to consider some of the 
reported decisions of the various Eigh 
Courts on this point. In the case cia 
petition under S. 9 of the Hindu Mar- 
riage Act the High Court of Madras in 
Vathsala v. Mancharan (AIR 1969 Mad 
405) (supra) has followed the Supreme 
Court dicta quoted above in a cese 
under S. 12 of the Act, The Court teld 
that once the ex parte decree is set 
asida the suit proceeds and the. re- 
marriage would not render the appl-ca- 
tion for setting aside the exparte îe- 
cree infructuous. In the case of Krisan 
Lal v. Krishna (AIR 1971 J&K 31) 
(supra) a Division Bench of the Jammu 
and Kashmir High Court was consicer~ 


ing a petition under S, 9 of the Hindu 


Marriage Act. The Division Bench fol- 
lowed the dicta of the Supreme Ccurt 
and held that once the first marrige 
had been proved the remarriage ccild 
not stand in the way of a decree te 
fng passed in the suit. The Court set 
aside the decree by the trial court and 
a decree for restitution of conjugal 
rights was passed, 
È 


16. The Madhya Pradesh F53h 
Court in the case of Mohanmurari v. 
Kusum Kumari (AIR 1965 Madh Fra 
194) (supra) was - considering a cese 
under S. 12 (1) (a) of the Act. Treve 
the husband preferred an appeal tut 
the wife contracted a re-marriage dur~ 
ing the pendency of the appeal. It ~as 
held that the appeal became infructu= 
ous as S. 15 was not attracted. This 
decision of the Madhya Pradesh Hizh 
Court was given prior to the decision 
in the case of Chandra Mohini v. Awi~ 
nash Prasad (AIR 1967 SC 581) (supra). 
The reason given in this case was as 
follows: There was no legal incommre~ 
tency in the respondent wife for œm- 
tracting a re-marriage once a marriaze 
with the appellant had been annulled 
by a decree of nullity. The marriage 
between the appellant and the respa- 
dent having been annulled their status 
as husband and. wife witheach othar 
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_riage after a decree 
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had ceased to exist. It was further 
pbserved that if the appellant wanted 
the status quo to be observed, he should 
have applied for a prohibitory order 
restraining the respondent from marry- 
ing again till the appeals filed by him 
had been decided. Since there was no 
such order there was no impediment 
to her remarriage, The District Judge 
had decreed the suit of the wife on 
29th June 1963. It will be relevant to no- 
tice that the first appeals had been filed 
by the husband on 5-10-1963. The wife 
had married another person on 20~1~ 
1964, Although the marriage was con- 
tracted within a period of one year 
from the passing of the decree in this 
ease the Madhya Pradesh High Court 
held that S. 15 of the Act had no ap- 
plication to such a decree. Consequently, 
the appeal was declared to have be- 
tome infructuous and dismissed.as such, 


17. The Punjab & Haryana High 
Court in the case of Promod Sharma 


v. Radha (AIR 1976 Punj .& Har 
355) (supra) owas considering a 
case under Section 12 of the 


Hindu Marriage Act. It was further 
held that a party whose marriage had 
been annulled can re-marry, and an 
appeal filed against annulment after 
such re-marriage is rendered infructu- 
ous. The Division Bench had referred 
to the case of Chandra Mohini v. Avi- 
nash Prasad (AIR 1967 SC 581) (supra) 
and rejected the contention that there 
ran be no re-marriage within a period of 
one year from the passing cf the de- 
cree. The Division Bench also held that 
the Supreme Court decision was a case 
ofdivorce and not a case of nullity and 
further held that there was no quarrel 
with the proposition of law as laid 
down in the Supreme Court case,’ The 
Division Bench had also referred to the 
parlier decision of the Punjab & Har- 
yana High Court in Karam Singh v, 
Amro ((1970) 72 Pun LR 508) where it 
was held.that there was no disability 
pn the appellant to contract a re-mar- 
for nullity was 
passed in favour of the respondent 
under S. 12 of the Act. In this case it 
may be mentioned that the re-marriage 
took place soon after the dismissal of 
the first appeal by P. D. Sharma, J. of 
the Court. There was a special appeal 
and the matter was sent back for a 
fresh decision on merits before another 
‘learned single Judge. Thereafter, there 
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was a Letters Patent Appeal which was 
decided on 3-4-1975. So by the time 
the appeal was decided almost 9 years 
had elapsed between the re-marriage 
and the date of appeal. 


18. On a consideration of the mat- ` 


ter it appears to me that S. 15 of the 
Act only applies in the case of a dis- 
solution of marriage by a decree of 
divorce. There is nothing in S. 15 it- 
self to show that it applies even as 
regards a decree passed for annulment 
of marriage under S. 12 of the . Act. 
The provisions of S. 15 are quite clear 
—itstarts with the words “when a mar- 
riage has been dissolved by a decree 
of divorce ......... ” This specific pro- 
vision, therefore, excludes a decree 
passed under other provisions of the 
Act. A decree of divorce dissolving a 
marriage stands on a different footing 
than a decree for annulment of the 
‘marriage declaring the marriage to be 
null and void. In the former case it 
postulates a valid and effective mar- 
riage which for subsequent events had 
to be dissolved. The latter case postu- 
lates a voidable marriage ` which has 
been declared void. If a party was 
held to be a lunatic or idiot on the 
date of the marriage such a marriage 
was not a valid or effective marriage 
between the parties. On the passing of 
a decree annulling such marriage and 
declaring that the marriage was null 
and void meant what was contracted 
aS a marriage was no marriage in the 
eye of law. In other words, the mar- 
riage was rendered non est. The result 
would be that the parties to such a 
marriage would be under no impedi- 
ment to contract fresh marriage. 


19. In the case of Lila Gupta (AIR 
1978: SC 1351) (supra) D. A. Desai, J. 
speaking for the majority has observ- 
ed: “If a marriage is annulled by a 
decree of nullity, the legal consequ- 
ence would be that in the eye of law 
there was no marriage at all even 
though the parties contracting the mar- 
riage might have gone through some 
form of marriage .........-” 


20. As regards the observations of 
the Supreme Court in the case of 
Chandra Mohini (ATR 1967 SC 581) 
(supra), I am of the view that the 
principles laid down there have no ap- 
plication to a case of a decree for ans 
nulment of: marriage. The facts and the 
circumstances of the case before their 
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Lordships show that it was a case of 
divorce and not a case of annulment. 
The specific observation of the Sup- 
reme Court “even though S, 15 may 
not apply in terms ......... ” was spoken 
in respect of an application for special 
leave ‘to the Supreme Court in a case 
arising out of a decree for dissolution 
of marriage by divorce. In my opinion 
the aforesaid observation of the Sup- 
reme Court would be applicable only 
in a case of dissolution of marriage. by 
a decree of divorce. For the reasons 
given above and with great respect, I 


am unable to share the view taken by` 


the learned Judges of the Madras, and 
Jammu and Kashmir High Courts but I 
respectfully subscribe to the view taken 
by the learned Judges of the Punjab 
& Haryana High Court: in this respect. 


21. In the above view of the mat- 
ter, neither S. 15 applies in respect of 
a decree for the annulment of mar- 


- riage specifically or by implication nor 


does the observation of the Supreme 
Court. in the case of Chandra Mohini 
(AIR 1967 SC 581) (supra) make the 
provisions of S. 15 applicable in a case 
of decree of annulment passed under 
S. 12 of the Act. Further, in view of 
the -law laid down in the case of Lila 
Gupta (AIR 1978 SC 1351) (supra) such 
a marriage would not be void, 


22. | My conclusion, therefore, is that 
there is no impediment of any party 
in contracting a fresh marriage after 
a decree for annulment of marriage has 
been ‘passed, 

23. | It.is, therefore, obvious from the 
above that the order passed bythe Civil 
Judge rejecting the application of the 
husband that the appeal has become 
infructuous must be held to be mani- 
festly erroneous and set aside. Civil 
Revision No. 754 of 1975 is, therefore, 
liable. to be allowed. The consequences 
of this would be that the appeal 
No, 98 of 1972 would be dismissed as 
infructuous. Further, in this view of 
the matter even though an order has 
been passed for setting aside of the 
ex parte decree that proceeding would 
also be rendered infructuous. I am 
aware of the fact that the respondent 
in this case would be deprived of con- 
testing the suit or the appeal but then 
that being the position under the law 
there is no getting away from it. 
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24. Consequently, Civil... Revisicn 
No. 235 of -1975 would also be liable <o 
be allowed. ` 

25. In the result, therefore, both the 
Civil Revisions are allowed and he 
orders dated 14-2-1975 and 9-12-1976 
‘are set aside: The application of zhe 
applicant declaring the appeal to have 
been rendered infructuous is uphekd. 
In the circumstances of the case thre 
will be no order as to costs. 

_ Revisions allowed. 
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Mis: Ram Dayal Harbilas, 
v, The Commissioner of 
Respondent. 

Sales Tax Reteroice No. 249 of 1972, 
D/- 22-2-1979. 

U. P. Sales Tax Act (15 of 1948), Sec- 
tions 7, 9, 10 & 21 — Powers of p- 
pellate Authority and revising autko- 
rity —- Remand — Setting aside of as- 
sessment order by- Appellate or Resis- 
ing Authority —-Case remanded to As- 
sessing Authority with certain direct.ens 
for making a fresh assessment — Whe- 
ther the Assessing Authority has, - swb- 
ject to carrying out such ‘direction, the 
same power as it originally had in mak- 
ing assessment under S, 7.— Limitat-on 
under S. 21 — Starting point. 


Where an order of assessment is set 
aside by the Appellate Authority wk:ch 
remands the case to the assessing <u- 
thority with certain directions for: msk- 
ing a fresh assessment, the -assessing 
authority has ‘subject to carrying cout 


Applicant 
Sales TEX, 


such directions, the same-power as it 


originally has in making the assessment 
under Section 7, But where the orcer 
of assessment is set aside by a rəyi- 
sional authority under Section 10, the 
jurisdiction of the Sales Tax Officer to 
make the assessment can be  circem- 
scribed by the specific directions given 
by the Revisional Authority in that re- 
gard, If under the remand order mee 
by the Revising Authority the jurisd-c- 
tion of the Sales Tax Officer to mæke 
the assessment has been limited, the 
Sales Tax Officer will have the jurisd. c- 
tion to make the assessment only to the 
extent to which he has been = 


DW/DW/C79/79/LGC 


Ram Dayal Harbilas v S. T; Commr. (FB) 


All, 267 


to do so under the orders of the Revi- 
sing Authority. (Case law discussed.) 
. (Paras 14, 23) 
The Pe ‘Authority acting under 
3. 9 (3) (b) has merely to set aside the 
assessment, leaving it to the assessing 
authority to bring into a fresh assess- 
ment order made in accordance with 
iaw after removing the defects pointed 
aut by it. Of -course, when the case 
goes back to the assessing authority, 
the assessing authority would while mak~ 
ing assessment, be bound by the find- 
ings, if any, recorded by the appellate 
authority on the basis of material al- 
ready on the record and he will have to 
make the final assessment treating such 
finding ‘as binding on him. But as while 
completing the. assessment proceedings 
it is open to the assessing authority to 
make such. enquiry as it likes .and to 
take notice of fresh material which 
comes to his knowledge before making 
the assessment order, the assessing au~ 
thority will be able to reconsider the 
findings, if any, recorded by the appel- 
late authority on the basis of the addi- 
tional material coming to its know- 
ledge. The Appellate Authority has not, 
while setting aside an assessment and 
remanding the case for making fresh 
assessment, been given any power to 
limit the scope and ambit of re-assess~ 
ment proceedings. and the power of the 
assessing authority for making assess- 
ment under Section 7. cannot be inhi- 
bited’ in- any manner. (Paras 13,. 16) 


The position of a a remand: made by 
Revisional Court under S, 10 may, how- 
ever, stand on a slightly different foot- 
ing. This section gives very wide power 
to the revising authority, much than 
that is available to the appellate autho- 
rity. In. exercise of that power the re- 
vising authority cam remand a case to 
the assessing authority for making as- 
sessment or fresh assessment in ac- 
cordance with the directions given’ by 
it. The revising authority, - has been 
given ample power to imhibit the scope 
and ambit of the assessment proceedings 
to be carried on by the assessing autho- 
rity. Accordingly, in each case of re- 
mand -made by the Revising Authority 
it will depend upon the order passed by 
it as to whether the assessment autho- 
rity will have the jurisdiction to make 
the assessment under Section 7 or that 
his jurisdiction will. stand inhibited in 
any manner. . = .(Para 17) 
. Where the Appellate Authority sets 
aside an assessment and directs a fresh 
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assessment to be made, “the fresh assess- 


ment is to be made in consequence of . 


a direction containéd in an order made 
under S. 9. Such assessment proceed= 
ings will have to be taken in accord- 
ance with Section 7 and for such pro- 
céedings the period of limitation as pre- 
scribed in S. 21 (2) would not be avail- 
able. (Para 18) 

When the assessment is set aside in 
appeal and the case is sent back to the 
Assessing Authority for making a fresh 
assessment, the original proceedings un- 
der S. 7 are revived. AS a consequence 
of the remand order, the assessing au- 
thority passes a fresh assessment order 
in original proceedings under S. 7. The 
earlier assessment does not survive and 
so long as the fresh assessment is not 
made and the proceedings for the as- 
sessment are continuing, no question of 
any turnover escaping ‘assessment as 
contemplated by 5. 21 can possibly 


arise. (Case law discussed), (Para 22) 
Cases Referred: Chronological Paras 
AIR 1978 SC 40: 111 ITR 1: 1978 Tax 

LR 122 19 
1976 UPTC 21- 19 
1975 UPTC 58 19 
(1971) 79 ITR 3389 (Al) 16 
(1969) 24 STC 451 (Al) 8 
AIR 1968 SC 153: 66 ITR 443 19 


(1968) Sales Tax Reference No. 134 of 
1964, D/- 7-10-1968 (All), D. S. Bhist 
v. Commr, of Sales Tax 7, 8 

(1963) 47 ITR 906 (All) 16 

. ATR 1959 Andh Pra 505: 35 ITR 673 16 
S. P. Gupta, for Applicant; V, D. 

Singh, for Respondent. 


H. N. SETH, Ji:-—~ The dealer Sri Har- 
bilas carried on business in the name 
and style M/s. Ram Dayal Harbilas and 
dealt in vegetable ghee and some other 
commodities. For the assessment year 
1957-58 he filed quarterly returns show~ 
ing his gross and net turnover as Ru- 
pees 19,17,223 and Rs, 7,16,936 respec- 
tively, However, the books filed by the 
dealer disclosed a gross turnover of 
Rs, 19,08,223 which included the two 
amounts of Rs. .3,80,848 and Rs. 6,52,656 
representing the turnover of vegetable 
oil purchased in Uttar Pradesh and that 
imported by the dealer from outside 
the State respectively. A scrutiny of 
the account books of the dealer further 
showed that he had, during the year, 
purchased vegetable oil worth Rupees 
453,011 in Uttar Pradesh and had im- 
ported vegetable oil worth Rs. §,39,978 
from outside the State (bulk purchases 
being from Rohtak Industries Limited, 


-the dealer. Sales Tax 


A. „R 


Dalmianagar, Bihar). The dealer further 
filed a list of four traders namely Babu 
Mian Ibrahim, M/s. Bharat Trading 
Company, M/s, Yogesh Kumar & Sons 
and M/s. Beni Ram, Harcharan Lal from 
whom he claimed to have purchased 
vegetable oil in Uttar Pradesh amount- 
ing to Rs. 3,83,206. 


2. The Sales Tax Officer, Allahabad, 
who was the assessing authority, made 


enquiries from respective Sales Tax 
Offices within whose jurisdiction the 
four parties from whom the dealer 


claimed to have made purchases of 
vegetable oil inside the State were said 
to be trading. Sales Tax Officer, Mora- 
dabad: reported that the firm M/s, Bha- 
rat Trading Company was a bogus firm 
which had not been assessed to tax im 
respect of the transactions disclosed by 
Officer, Kanpur 
reported that the proprietors of firm 
M/s. Yogesh Kumar & Sons were not 
traceable. The firm M/s. Babu Mian 
Ibrahim made a representation to the 
Assistant Commissioner (Judicial) Sales 
Tax, Allahabad Range, through its Ad- 
vocate, alleging that the dealer had pre- 
sented fictitious bills from a number of 
vegetable ghee dealers in the State with 
a view to show that he had himself not 
imported corresponding quantity of ves 
getable ghee from. outside the State. 
Amongst others, he disclosed the mames 
of M/s, Bharat Trading Company and 
M/s. Yogesh Kumar and Sons, as thé 
persons: in whose names some of the 
fictitious bills had been obtained by the 
dealer, 


` 3. Eventually, the assessing autho< 
rity, vide its order dated 13th Septem- 
ber, 1958 did not find the returns sub- 
mitted by the dealer, in so far as the 
turnover of vegetable oil was concern- 
ed, to. be correct. He estimated. the 
dealer’s turnover of imported vegetable 
oil as. Rupees Fourteen lacs and that 
of vegetable oil purchased within Uttar 
Pradesh as Rs. 50,000. Im the process, 
he enhanced the gross turnover of the 
dealer’ to Rs. 23,24,780 and assessed him 


‘to sales tax amounting to Rs. 92,187. 


4. Being aggrieved the dealer went 
up in appeal before the Judge (Appeals) 
Sales Tax, Allahabad. The Judge (Ap- 
peals). found that before holding that 
the particulars supplied by the dealer - 
with regard to the purchases of vege- 
table oil claimed to have been mada 
by him from the four firms in Uttar 
Pradesh were not correct and that he 
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had imported much larger quantity of 
vegetable oil from outside the State, 
the Sales Tax Officer did not afford 
proper opportunity to the dealer Ð 
substantiate his case, He also made ce 
tain general observations regarding t- 
manner in which the Sales Tax Offic 
should have proceeded to appreciate t- 
real nature of the transactions alleg=i 
to have been entered into by the deale-. 
Accordingly, vide his order dated 25% 
November, 1958, the Judge (Appea.) 
allowed the appeal filed by the deal= 
he set aside the assessment order dat=l 


i3th September, 1958 and remand=i 
the case for re-assessment after fre=n 
enquiries and in the light of observ" 


tions made by him, 


5. While the assessment preceedins, 
@s a result of the remand order dated 
25th November, 1958, were pending, 
certain material came to the notice əf 
the assessing authority which accordig¢ 
to it indicated that huge quantity of 
vegetable oil had been supplied by M3. 
Rohtas Industries Limited, Bihar o 
Uttar Pradesh parties, including fhe 
dealer in question, and payment of saas 
tax on such transaction had been avozi- 
ed as the same had not been shown ty 
the respective dealers in their accouat 
‘books, Eventually, the assessing autho- 
rity vide its order dated 16th Augtzt, 


49962, acting on the basis of the maz- 


rial collected prior to the remand ord=r 
as also that procured subsequent to +, 
enhanced the taxable turnover of 36 
dealer to Rs. $2,95,608 and assessed Emm 
to tax amounting to Rs. 3,13,918.70 g 


6. The dealer questioned the assess- 
ment order dated 16th August, 1962 by 
` filing an appeal before the Judge (£37 
peals) Sales Tax, Allahabad. He ‘cea~ 
_ fended that while making fresh asses- 
ments in pursuance of the remead 
order dated 25th November, 1958 it was 
not open to the assessing authority to 
take any fresh material into considera- 
tion. According to him the  assess.ag 
authority had to confine itself to ze 
directions given in the remand orcer. 
The appellate authority rejected =e 
submission and held that on remead 
the entire case became wide open zad 
the Sales Tax Officer was fully witan 
its jurisdiction in taking into accom#b 
fresh material as well which came to His 
notice subsequent to the order of =- 
mand, However, as in its opinion, ie 
assessing authority did not afford peo- 
per opportunity to the dealer for r2- 


hanced turnover in the 


_case (present reference) 
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ing. heard on the question of import ‘of 
vegetable oil from outside the State, 
he set aside the assessment order and 
remanded the case for making a fresh 
assessment, 


7. The dealer, not being satisfied 
with the opinion of the appellate au- 
thority, viz. that while making fresh 
assessment in pursuance of the remand 
order dated 25th November, 1958, it 
was open to the Sales Tax Officer to 
take fresh material into consideration, 
went up in revision before the Revising 
Authority. The Revising Authority, re- 
lying upon a decision of a Division 
Bench of this Court in the case of D. S. 
Bhist v. Commissioner, Sales Tax, Sales 
Tax Reference No. 134 of 1964 decided 
on 7-10-1968 (All) held that while making 
an assessment in pursuance of the order- 
of remand dated 25th November, 1958, 
it was open to the assessing authority 
to take into consideration new material 
which came to its motice subsequent to 
the remand order, as well. The Revis- 
ing Authority also rejected the dealer’s 
request to state the case on the points 
raised before him for the opinion of 
the High Court. The dealer then. ap- 
proached this Court and on 13th Octo- 
ber, 1971 obtained an order requiring 
the Revising Authority to state the 
case and refer the following question 
for its opinion:— 

“Whether having regard to the lan- 

guage of the remand order made by the 
Appellate Authority, the assessing au- 
thority: was competent to examine the 
case afresh and to assess tax on en- 
re-assessment 
proceedings after remand?”. 
The Revising Authority then stated the 
and referred 
the aforesaid question of law for opin- 
ion of this Court, 


8. When the aforesaid reference, 
came up for hearing before a Bench of 
this Court, its attention was invited to 
a decision of another Division Bench 
decision: of this Court in the case of 
Chittarmal Narain Dass v, Commr. 
Sales Tax ((1969) 24 STC 451) wherein 
it had been laid down that in view of 
language used in the remand order 
made in that case, the jurisdiction of 


‘the assessing authority was confined 


only to making of fresh order after re- 
checking and calculation and examina- 
tion of what amount: of tax had actu- 
ally been obtained and realised under 
Section 8A (4) of the Act and that im the 
circumstances. .it was not open to the 
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assessing authority to proceed to rede- 
termine the entire turnover of the as- 
sessee, The Bench observed that the 
learned Judges deciding Chittarmal’s 
case had distinguished the decision’ of 
the earlier Division Bench decision in 
. the case of D. S. Bhist on unsubstantial 
grounds. It felt that before answering 
the question referred to it by the Re- 
vising Authority it was necessary to 
obtain the opinion of a Full Bench on 
the following question of law: 


‘Where the order of assessment is set 
aside by the Appellate or Revising Au- 
thority which remands the case to the 
assessing authority with certain direc- 
tions for making a fresh assessment, 
has the assessing authority subject to 
carrying out such directions the same 
power as it had originally in making 
the assessment under Section 7 of the 
U. P. Sales Tax Act.” 


9, Im order to answer the question 
referred to us it will be convenient to 
state in brief the scheme for assessing 
tax as provided in the U. P. Sales Tax 
Act, Section 7 of the Act requires every 
dealer liable to pay tax under the Act, 
to submit periodical returns of his turn- 
over. Sub-section (2) thereof enables 
the assessing authority to scrutinise the 
return and to make such enquiries as 
it considers neeessary and thereafter if 
it finds the return to be correct and 
complete, to assess to tax on its basis. 
If, however the dealer does not submit 
the returns or the returns filed by him 
are found to be incorrect or incomplete, 
` the assessing authority is enjoined by 
sub-section (3). to determine the turn- 
over of the dealer to the best of his 
judgment and to assess him to tax ac- 


cordingly. P 


10. Section 9 of the Act as it stood 
at the relevant time enabled the dealer 
objecting to assessment made under 
Section 7 of the Sales Tax Act, to file 
an appeal before the Appellate Autho- 
rity. Sub-section (8) laid down the types 
of orders which could ultimately be 
made by the Appellate Authority, while 
disposing of the appeal filed -by the 
dealer. Relevant portion of the sub-sec- 
tion ran thus:— 

“Section 9 (3)-—~ The appellate autho- 
rity may after giving the appellant rea- 
sonable opportunity of being heard—. 

(a) confirm, reduce, enhance or annul 
the assessment, or 

(b) set aside the- assessment ond di- 
rect the assessing .authority to pass a 
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fresh assessment order after such fur- 
ther enquiry as may be directed......... R 

1i. Section 10 of the Act contem< 


plates appointment of Revising Autho- 
rity which can on the application of the 
Commissioner of Sales Tax or the per- 
son aggrieved call for a case for the 
purposes of satisfying itself that an 
order, passed under the Act by any. ap- 
pellate or assessing authority is accord- 
ing to law and thereafter pass such 
order with respect of the same as it 
thinks fit. Section 11 then deals with 
questions of law being referred to the 
High Court for recording its opinion 
and for disposal of assessment proceed< 
ing in accordance with tha same, 

12.: Sub-section (1) of Section 21 of 
the Act lays down that if the assessing 
authority has reasons to’ believe that 
whole or any part of the turnover of 
a dealer has, for any reasons, escaped 
assessment to tax for any year, the as- 
sessing authority may after issuing no- 
tice to the dealer and making such an 
enquiry as may be necessary, assess 
or re-assess him to tax. Sub-section (2) 
of Section 21 then provides for the 
period of limitation for making an as- 
sessment either under sub-section (1) or 
under any other provision of the Act 
in following words: | 


Ne o order of assessment under sub- 
section (1) or under any other provi- 
sion of this Act shall be made for any 


assessment. year after the expiry of four 


years, from’ the end of such year. 


Provided that nothing contained in 
the- section limiting the time within 
which any assessment or any re-assess- 
ment, could be made shall apply to an 
assessment or re-assessment made in 
consequence of or to give effect to any 
finding or directions contained in an 
order. under Sections 9, 10 or 11.” 

13., A perusal of the aforementioned 
provisions’ shows that -while dealing 
with an appeal under Section 9 of the 
Act, the appellate authority has been 
empowered either to confirm, reduce, 
enhance or annul the assessment or to 
set it aside and direct the assessing au- 


thority to pass a fresh assessment order 


after such further enquiry as it may 
direct. Where, while disposing of the 
appeal, the appellate authority is nof 


in a position to make a final order 
either confirming, reducing, enhancing 
or annulling the assessment, and it finds 
the assessment proceedings to be defec= 
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tive in any material particular, the on- 
order which it can make is to set asida 
the assessment. and to direct the asses- 
sing authority to pass a fresh assess~ 
ment order after making such. furthas 
enquiry as it may direct. As soon 3 
the assessment order is set aside amd 
the assessing authority is directed t3 
pass a fresh assessment order, the pr- 
ceeding -in which the assessment -order 
Was made, is revived and it has to æ 
concluded afresh in accordance wiii 
the provisions applicable to it after 
holding such enquiry as may be direct 
ed by the appellate authority. The ce 
rection which an appellate authority cén, 
while setting aside an assessment axi 
sending the case back to the assessing 
authority for making fresh assessmexct 
order under Section 9 (3) of the Act 
make is with regard to the holding cf 
further enquiry before completing tre 
assessment in accordance with the prc~ 
Visions applicable thereto. The section 
does not contemplate any direction ke- 
ing given by the appellate authority 
with regard to the extent to which an 
assessment is to be made on remand cr 
to limit in such cases, the powers of 
the assessing authority to make the as- 
sessment in accordancé with law ard 
‘in the manner in which it would herve 
made it had the original assessment 
order not been made. As. we read frke 
section, the appellate authority actmg 
under Section 9 (3) (b) of the Act, has 
merely to set aside the assessment, leev- 
ing it to the assessing authority to bring 
into a fresh assessment order made in 
accordance with law after removing ihe 
defects pointed out by it. Of cours, 
when the case goes back to the ass23« 
sing authority, the assessing authori-y 
would while making assessment, he 
bound by the findings, if any, recorced 
by the appellate authority on the besis 
of material already on the record. r.d 
he will have to make the final assess- 
ment treating such finding as binding 
on him. But as while’ completing -he 
assessment proceedings it is open to “he 
assessing authority to make such en- 
quiry as it likes and to take notice f 
fresh material which comes to his kncw- 
ledge before making the assessment 
order, the assessing authority will be 
able to reconsider the findings, if acy, 
recorded by the appellate authority en 
the basis of the additional material 
coming to its knowledge. 


14. It, therefore, follows ‘that where 
an assessment made under Section 7 of 
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the Act is set aside by the appellate au- 
thority, and the case is remanded to the 
assessing authority, the assessing autho- 
rty has, subject to carrying out the di- 
ractions made by the appellate authority 
with regard to making of enquiries, the 
same power as it originally had for 
making the assessment under that sec 
ton. 

15.. At this stage, it would be perti- 
rent to notice. that somewhat similar 
provisions are contained in Section 251 
of the I-T Act 1961 which runs thus :— 

(1) In disposing of an appeal, the 
Appellate Assistant Commissioner shall 
kave the following powers— 

(a) In an appeal against an order of 
essessment he may confirm, reduce, en- 
hance or annul the assessment, or he 
may set aside the assessment and refer 
the case back to the Income-tax Officer 
for making fresh assessment in accord- 
ence with the directions given by the 
Appellate Assistant Commissioner and 
after making such further enquiry as 
may be necessary and `. the Income-tax 
Officer shall thereupon proceed to make- 
such fresh assessment and determine, 
where necessary, the amount of tax 


payable on the basis of such fresh as- 
sessment,” 


16. It may be noticed that whereas 
tinder Section 9, sub-section (3) (b) of 
the U. P. Sales Tax Act, the only order 
shat the Appellate Authority can, while 
cetting aside am assessment, make is to 
direct the assessing authority to make 
a fresh assessment order after making 
such further enquiry as may be directed 
by it, Section 251 (1) of the Income-tax 
Act gives slightly wider powers to the 
Appellate Assistant Commissioner in 
similar situation. This section empowers 
the Appellate Assistant | Commissioner 
zo, while setting aside an assessment, to 
give directions to the Income-tax Offi- 
cer not only with regard to making of 
enquiries before making fresh assess- 
ment order, but also with regard to the 
making of the assessment itself. Conse- 
quently, whereas the. Appellate Assist- 


ant Commissioner has been while re- 
manding the case to the Income-tax 
fficer authorised to limit the very 


scope of the assessment proczedings to 
de taken by him, the Appellate Autho- 
tity under the Sales Act Act has not 
deen given any such authority, It is 
secause of the wordings usec in Sec- 
zion 251 of the Income-tax -Act that it 
aas been held in various cases that 
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where the Appellate Assistant Commis- 
sioner sets aside am assessment and re- 
fers the case back to the Income-tax 
Officer for making fresh assessment 
without any direction with regard to 
the making of the assessment, the entire 
assessment proceedings get reopened 
and the Income-tax Officer would have 
such jurisdiction to assess the assesseé 
as he originally had. See J. K. Cotton 
& Weaving Mills Co, Ltd. v. Commr. of 
Income-tax ((1963) 47 ITR 906) (AN) 
‘and Abhai Ram Gopi Nath v. Commr. 
of Income-tax, U. P. ((1971) 79 ITR 
339) (All), but then it is open to the 
Appellate Assistant Commissioner to, 
while setting aside the assessment, di- 
rect the Income-tax Officer to consider 
only certain matters when making the 
assessment and in that event the In- 
come-tax Officer cannot go behind the 
direction. and enquire into other mat- 
ters. See Pulipati Subbarao v. Asst. 
Commr. of Income-tax, Vijayawada, 35 
ITR 673: (AIR 1959 Andh Pra _ 505). 
However, the Appellate Authority un- 
der the Sales Tax Act has not, while 
setting aside an assessment and remand- 
ing the case for making fresh assess- 
ment, been given any power to limit 
the scope and ambit of re-assessment 
proceedings and the power of the as- 
sessing authority for making assessment 
under Section 7 of the Act cannot be 
inhibited in any manner, 


17. The position of a remand made 
by a Revisional Court under Section 10 
of the U, P. Sales Tax Act, may, how- 
ever, stand on a slightly different foot~ 
ing. According to that section after the 
Revising Authority has suo motu or on 
being moved by the Commissioner of 
Sales Tax or on the application of any 
person aggrieved, called for and ex- 
amined the record or any order made 
or proceedings recorded by any Appel- 
-© late or Assessing Authority under the 
Act for the purposes of satisfying it- 
self about the legality or propriety of 
such order or as to the regularity of 
such proceedings, he can pass such 


order as he thinks fit. This section gives 


very wide power to the revising autho- 
rity, much wider than that is available 
to the appellate authority. In exercise 
of that power the revising authority 
can remand a case to the assessing au- 
thority for making assessment or fresh 
assessment in accordance with the di- 
rections given by it. Here the revising 
authority, like the Appellate Assistant 
Commissioner under the Income-tax Act 


A.LR. 
has been given ample power to inhibit 
the scope and ambit of the assessment 
proceedings to be carried on by the as- 
sessing authority. In appropriate cases, 
the Revising Authority can direct the 
reopening of the assessment proceed- 
ings'on certain specified questions only 
and ‘not in respect of other questions. 
Accordingly, in each case of remand 
made” by the Revising Authority it will 
depend upon the order passed by it as 
to whether the assessing authority will 
have, the jurisdiction to make the as- 
sessment under Section 7 of the Act or 
that ‘his jurisdiction will stand inhibited 
in any manner, 


18.: Sri 5. P. Gupta, learned counsel 
appearing for the dealer urged that sub- 
section. (2) of Section 21 of the Sales 
Tax Act lays down that no order of as- 
sessment under sub-section (1) or under 
any other provision of the Act can be 
made for any assessment year after the 
expiry of four years from the end of 
such year. The second proviso to sub- 
section (2) lays down an exception to 
the general rule of limitation for mak- 
ing the assessment mentioned above 
According to that proviso the general 
rule of limitation is not to apply to 
any assessment or re-assessment made 
in consequence of or to give effect to, 
any finding or direction contained in an 
order. under Sections 9, 10 or 11. It 
means that the general rule of limita- 
tion has been done away with only for 
implementing the findings or directions 
contained in an order of remand, Ac- 
cordingly, in a case where on remand 
made by the appellate authority, ths 
assessing authority, assesses a dealer on 
the basis of material which was not 
available to the appellate authority, he 
does not do so for the purposes of im~ 
plementing any finding or direction con- 
tained in the order of remand, He does 
it in ‘the exercise of his original power 
of assessment under Section 7. The se- 
cond proviso to Section 21 (2), there< 
fore, does not come into play and the 
limitation prescribed by sub-section (2) 
of Section 21 whereafter no assessment 
can be made continues to apply. He, 
therefore, contends that in this case as 
the limitation for making the assess- 
ment as prescribed by sub-section (2) of 
Section 21, on the basis of the new ma- 
terial: brought to the notice of the Sales 


Tax Officer, had already expired, the 
Sales Tax Officer could not avail tha 
same for making the assessment with 


~Y 
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a view to implement the, findings and 

directions contained in the order of re- 

mand for which there was no period cf 

limitation. We are unable to accept- 
this submission for the simple reason 

that as pointed out by us, the appellate 

court while making an order of remacd 
under Section 9 of the Act is not cox- 

petent to make any direction regardirg 
the scope of the assessment proceedins, 

which have to be taken exactly in the 
Same manner as if the assessment order 
which has been set aside, had mot been 
passed. In such cases, for all practizal 
purposes, the assessment proceedires 

are reopened in consequence of fhe 
order of remand made by the appella-e 
‘|authority. The second proviso does mət 
say that the period of limitation pres 
scribed under Section 21, sub-section (2) 
is done away with in cases where the 
assessment is made by the Sales ‘Tex 
Officer for the purposes of implemen-- 
ing the finding or direction  contaired 
in the order of remand, instead it lers 
down, that the period of limitation shall 
not be applicable for the purposes of 
assessment or re-assessment made in 
consequence of or to give effect to ary 
finding or directions contained in €n 

order under Sections 9, 10 or 11 of the 
Act. Where the Appellate Author-ty 

sets aside an assessment and directs a 

fresh assessment to be made, the fresh 
assessment is to be made in consequer.ce 
of a direction contained in: an order 
made under Section 9 of the Act. Srch 

assessment proceedings will have to be 

taken in accordance with Section 7 ef 

the Act i.e. in accordance with the pow- 

ers which the assessing authority oriz- 

mally had and for such proceedings the 

period of limitation as prescribed m 

sub-section (2) of Section 21 would 

not be available, 


19. Sri S, P, Gupta, next argved 
that jurisdiction of the appellate autto- 
rity, while deciding am appeal uncer 
Section 9 of the Act, is confined to the 
subject-matter of the appeal preferred 
by the assessee and it cannot go omz- 
side it. The phrase confirm, reduce, €r-~ 
hance or annul the assessment of the 
appellant- in sub-section (3) of the Sec- 
tion 9 of the Act does not include that 
part of the assessment order which <:s 
not the subject-matter of appeal. ‘The 
appellate authority -may' decide the 
points raised in appeal on the grourcs 
set forth in the memorandum of appeal 


or on any other ground as contemplat- - 
1979 All./18 VIII G—15 - 


ed by Rule 66 (3) of the Rules- framed 
under the Sales Tax Act, The Appel- 
late Authority cannot, while hearing 
the appeal of an assessee assess the 
appellant in respect of the turnover 
-which had not been assessed by the 
assessing authority, Vide M/s. Madan 
Studio, Varanasi v. Asst. Commr, (Judi- 
cial) Sales Tax (1975 UPTC 58) Ac- 
cording to him there is yet another limi- 
tation on the power of the appellate 
authority viz. that while exercising its 
jurisdiction under Section 9 (3) of the 
Act, it cannot take into consideration 
new circumstances and new materials, 
and it has to confine itself to the mate- 
rial already on the record, see Engi- 
neering Traders v. State of U. P. (1976 
UPTC 21); Commr, of Income-tax (Cen- 
tral) Calcutta v, Rai Bahadur Hardut 
Roy Moti Lal Chamaria, 66 ITR 443: 
(AIR 1968 SC 153); Addl. Commr. of In- 
come-tax, Gujarat v. Gurjargravures P. 
Ltd., 111 ITR 1: (AIR 1978 SC 40). He, 
therefore, urged that while remanding 
the case, the appellate authority could 
not invest the assessing authority with 
a jurisdiction greater than what that 
authority itself had. As in this case, the 
appellate authority itself was not com- 
petent to, while dealing with the ap- 
peal, take any new material into consi- 
deration, it could also not enable the 
assessing authority to make use of such 
material in making assessment in con- 
“ke vig of the order of remand made 
y it, 


20. In this case, it is not necessary 
for us to comment upon the precise 
nature of the authority possessed by 
the appellate authority in deeling with 
an appeal filed by the dealer and we 
refrain from doing it. Even assuming 
that the appellate authority under Sec- 
tion 9 has to act within the limits as 
stated by the learned counsel, the scope 
and ambit of the power of the asses- 
sing authority to deal with the case on 
remand depends upon the powers con- 
ferred upon him by the statute. If the 
Statute itself empowers the assessing 
authority to do on remand something 
which the appellate authority itself 
could not do, the power so conferred 
upon the assessing authority would not 
be bad. As already explained, the con- 
Sequence of the order of the appellate 
authority setting aside the assessment 
made by the assessing authority and 
sending the case back to him for mak- 
ing. fresh assessment, is that the origi- 
nal assessment proceedings are review- 


274 , ‘All, i ape 


ed and the assessing - authority has to 
make. the assessment afresh within the 
ambit and scope of Section 7'..of the 
Act. That section ` specifically enables 
the assessing authority to make enqui- 
ries and to take all such materials into 
consideration which come to its notice 
before. making the assessment - order. 
Accordingly, the jurisdiction of the '.as- 
sessing .authority:to take.fresh material 
into consideration cannot‘ be inhibited 
by the theoretical consideration that 
generally speaking the appellate autho- 
rity cannot remand the case to the as- 
sessing authority . which results in the 
assessing authority doing ‘something 
which the appellate atthority - itself 
could not do — l 


21. Sri S. P, Gupta next argued that 
the original assessment proceedings un- 
der Section 7 of the Act are something 
different from the assessment proceed- 
ings in consequence of an: order of 
remand. Accordingly once the original 
assessment is finalised, the only method 
provided by the Act to further assess 
the dealer is by way of, a notice provid- 
ed under Section 21 of the Act. Except 
under that section: a .dealer cannot be 
assessed for the escaped: turnover. The 
turnover which had escaped assessment 
at the time of original. assessment will 
continue. to be escaped turnover, and 
it will not cease to be escaped turnover 
merely because the order. of assessment 
has been ‘set aside in ‘appeal. Conse- 
quently, the order of remand cannot 
remove the bar created by Section 21 
(1) of the Act and the escaped: turnover 
of the dealer, if any, can -be assessed 
only with the: help’ of Section 21 (1) of 
the Act. It ‘cannot be so assessed on the 
‘basis of the: jurisdiction assumed - by the 
assessing authority in 
the order of remand. 


22. It appears to us that Sri Gupta 
has developed the entire argument on 
the assumption that original assessment 
proceedings under Section 7 of | the 
Sales Tax Act are different from as- 
sessment proceedings in consequence of 
the order of remand, We are unable to 
accept this as correct Position in law. 
When the assessment is set aside ` in 
appeal . and the case is sent back to’ the 
assessing authority for making a fresh 
assessment, the original proceedings ‘un~- 
der Section 7 are revived. As a conse- 
quence of the remand order, the asses- 
sing authority passes a fresh assessment 
_lorder in original proceedings under Sec- 


tion 7 = the: Act. The earlier assess= 


ot > Sakal. ‘Singh v. ‘Devi (FB). 


consequence of 
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ment’ does not survive and so long as 
the fresh assessment is not made : and 
the ‘proceedings for the assessment are 
continuing, no question of any turnover 
escaping assessment as contemplated by 
Section 21 of the Act can possibly arise. 
It is. different’ that the limitation for 
making the assessment is done away 
with because it is now being made in 
consequence -of the order of remand 
made by the Appellate Authority. Once 
the foundation for the argument disap 
pears the rest does not follow. 


23, In view of the aforesaid discus- 
sion,’ we answer the question referred 
to us by the Division PEDON in the 
following manner: - 


“Where an order of assessment is set 
aside. by the ‘Appellate Authority which 
remands the. case to the assessing au- 
thority with certain directions for mak- 
ing a fresh assessment, .the assessing 
authority has subject to carrying out 
such ` directions, the same power as it 
originally had in making the., assess- 
ment, under Section 7 of the U.P. Sales} 
Tax Act. But where the order of as- 
sessment is. set aside by a revisional 
authority under Section 10 of the Sales 
Tax ‘Act, the jurisdiction » of the Sales 
Tax Officer to make the assessment can} 
be circumscribed by the specific direc- 










in that regard. If under the 
order’ made by the Revising Authority 
the jurisdiction of the Sales Tax Officer) 
to make the assessment has been limit-| 
ed, the Sales Tax Officer will have the 
jurisdiction _to.make the assessment 
only to the extent to which he has been 
permitted to do so under the orders of 
the Revising Authority” . 


| Anewesed accordingly. 


| 
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Sakal Singh v.’ Devi (FB) 
_ Civil P., C. (5 of 1908), O. 47, R. 1 -— 
Admission of review application ard 


issue of rule — Effect — Revival »f 
suit ‘or appeal- only when applicaticn 
is allowed — (U. P. Consolidation f 
Holdings Act (5 of 1954), S. 5). 1974 
All LJ 518, Overruled. ` - z 


A mere admission of a review aD- 
plication and issue .of a rule therein 
does not disturb the finality of the 
judgment in a suit or appeal and re- 
open and revive that suit or appeal. 
1974 ALL LJ 518, Overruled. AIR 1973 
All 411; AIR 1973 All 414. AIR 1957 
Raj 264, Distinguished. AIR .1923 Cal 
113; AIR 1932 Mad 669; AIR 1922 Ouch 
148 and AIR 1942 AN 36, Rel. on 

(Para 20) 


The EE of a review applica- 
tion only means _ that the Court is 
tentatively satisfied about the mer- ‘ts 
of the case, but still after hearing bath 
the parties, the Court, may again re 
affirm its earlier judgment and reject 
the- review application. It is ohly whan 
the review application has been allow- 
ed that the second appeal or the suit 
is` reopened and then it can be.. szid 
that the judgment is put in jeoparcy. 

a . © (Para 17) 


In the instant case the suit for ce- 
claration that the plaintiffs were either 
the bhumidars or sirdars of the disput- 
ed land was - dismissed by the tral 
Court and lower appellate Court. The 
second appeal filed by the plaintiff was 
allowed and in the. review application 
filed by the defendants the Comrt 
directed issue of notice. During, pen- 
dency of the review application ~ the 
plots in dispute were brought uncer 
consolidation „under section. 4 of, the 
U. P. Consolidation of Holdings Act 


Held that as only the review appli- 
cation had been’ admittéd and had not 
been allowed, the pendency of the ze- 
view application . would. not result in 
the abatement of the suit under Sec- 
tion § of the Act because the suit kad 
already culminated into a decree ` by 
the second appellate court. 


l (Para 19) 
Furthermore the omission of ‘the 
word “review” in sub-section (2) . of 


Section 5 of the Act was not acciden- 
tal, but it was a designed ome, The 
reason was that the power of appeal, 
reference ‘or ‘revision was to be exer- 
cised by -the- higher ` court but the 
power of review was to be exercised 


ings Act 
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only by the Court -which had decided 

the case on the grounds contemplated 
by: Order: 4%, Rule I, C. P. C. 

(Paras | 18 and 19) 

Anes AIR Comm. C. P. C. (9th 

Edn.), O. 47, R. 1, N. 3.- : 

Cases’ Referred: Chronological Paras 


1974 All LJ 518 A 3, il 
AIR 1973 All 411 | 11 
AIR 1973 All 414. ` 11 
AIR 1967 Raj 264 i 
AIR 1957 SC 540 11 
AIR /1942 All 36:1941 All a 770 16 
AIR 1932 ‘Mad 669 | 14 
AIR 1923 Cal 113 | 12 
AIR 1922 Oudh 148 SE $ 


R. Chaudhari, for Applicants, 

R. B. MISRA, J.:— The present re- 
view application is directed against the 
order of D. D. -Seth, J. (as he then 
was) dated 27th August, 1976. 


2. It ‘appears that Sakal Singh and 
five others filed a suit for declaration 
that they were either the bhumidhars 
or sirdars of the disputed plots against 
the applicants, Smt. Devi and Smt. 
Dharma, the suit was contested by 
the applicants on the ground that they 
were the bhumidkars in posses- 
sion. The trial Court .as well as the’ 
lower appellate court dismissed the 
suit, The plaintiffs, therefore, filed a 
second appeal before this Court, which 
was allowed by a learned Single Judge 
of this. Court by his order dated 4th 
August, 1967.. Smt. Devi and Smt.. 
Dharma, the applicants, later on, filed 
the present review application on 23rd 
August, 1967. The review application 
came up for admission before the same 
learned Judge on 24th October, 1967, 
who directed for the issue of- notice. 
During .the pendency of-the review ap- 
plication, the village where the plots 
in dispute are situate was brought 
under consolidation operation in pur- 
suance of d notification under Section 
£ of the U. P. Consolidation of Hold- 
(hereinafter referred to as 
the Act) the applicants moved an ap- 
plication ‘on 5th August 1976, for abat- 
ing the suit and the app2al under 
Section 5, (2) of the Act. As the 
learned Judge, who decided the second 
appeal, ceased to be a membe2r of the 
Court, the application for review came 
up for final disposal before a Bench 
of two Judges, as required . under the 
Rules, 


3. Leamed `- Cena: for the appli- 
cants pressed. the “application for abate- 
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ment of the suit: and the appeal under 
Section 5 (2) of the Act and in sup- 
port of his contention, placed reliance 

Smt, Raj Dei v. Ram Pal 1974 All 
LJ 518. ‘In that case, it was held that 
once a review application has been 
admitted and a rule has been issued, 
the Court is seized of the matter in 
dispute and the proceedings in the 
second appeal are revived. On the 
strength of this authority, it was con~ 
tended that the suit is pending in thé 
form of a second appeal and the same 
may be abated in view of Section 5 (2) 
of the Act. The Bench hearing the 
review application, ‘however doubted 
the correctness of the proposition laid 
down in Smt. Raj Dei v. Ram Pal 
(supra). The Bench, therefore, refer- 
red the following ` question ~ for answer 
by a Treet Bench: > i 


“Does a mere admission of a review 
application and issue of a rule therein 
disturb the finality of the judgment in 
a suit or appeal and reopen and re- 
vive that suit or appeal?” 


This is how the matter has come. up 
before this Bench, 


4. In order to appreciate the ques- 
tion referred, it will be relevant, af 
this stage, to refer to Section 5 of ‘the 


Act so far as it is material for the 
case, It reads: 
' “5. Effect of notification under Sec- 


tion 4 (2) — (1) Upon the publication of 
the notification under sub-section (2) 
of Section 4 in the Official Gazette, 
the consequences, as hereinafter set 
forth, shall subject to the provisions 
of this Act, from the date specified 
thereunder till the publication of noti- 
fication, under Section 52 or sub-section 
(1) of Section 6, as the case may be, 
ensue in the area to which the notifi- 
cation under sub-section (2) . of Sec 
tion 4 relates, namely— 


(a) to (C) ..esecsoosoo 


(2) Upon the said publication of the 
notification under sub-section (2) of 
Section 4, the following further conse~ 
quences shall ensue in the area to 
which the notification relates, namely, =- 


(a) Every proceeding for the correc- 
tion of records and every suit and pro- 
ceeding in respect of declaration of 
rights or interest in any land lying in 
the area, or for declaration or adjudi- 
eation of any other right in regard to 
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which proceedings can or ought. to be 
taken under this Act, pending before 
any court or authority whether of the 
first instance or of appeal, reference 
or revision, shall, on the order being 
passed in that behalf by the court or 
authority before whom such suit or 
sapere is _ pending, stand abated: 


weonvesocnes 


(b) Such abatement shall be without 
prejudice to the rights of the persons 
affected to agitate the right or interest 
in dispute in the said suits or proceeds- 
ings ‘before the appropriate consolida- 
tion authorities under and im accord- 
ance with the provisions of the Act and 
the rules made thereunder,” 


5. From the scheme of the Act, if 
appears that suits or proceedings for 
declaration of rights or interest pending 
in any Court would be abated and 
the. parties would get fresh opportu- 
nity of getting their rights adjudicated 
by the consolidation authorities, 


6. ‘Section 5 (2) (a) of the Act con- 
templates various kinds of . proceedings 
pending before any Court or authority 
whether of the first instance or of ap- 
peal, ; reference or revision to be abate 
ed, They are: 


(i) Proceedings for correction of ree 
cords} 


(ii) every suit in respect of declara= 
tion of-rights or interest in any land 
or for declaration or ene of 
any other right; and, 


(iii) Proceedings in respect of decla- 
ration of rights or interest in any. land, 


a U. P. Land Revenue Act contem- 
plates proceedings for the correction of 
records, U, P. Zamindari Abolition and 
Land: Reforms Act contemplates suits 
for declaration of rights. It also con- 
templates proceedings for the declara- 
tion of rights or adjudication of any 
other right, e.g a suit could be filed 
for declaration of sirdari or Bhumidhari 
rights under Section 229-B of the Uttar 
Pradesh Zamindari Abolition and Land 
Reforms Act. The said Act also 
contemplates a proceeding in respect of 
rights and title, eg. an adhivasi can 
apply ‘under Section 20/232-B of the 
U. P, Zamindari Abolition and Land 
Reforms Act for getting back posses< 
sion, In the instant case, the plaintiffs 
had filed a suit for declaration of rights 
of a Bhumidhar or sirdar and, theres 
fore, it was a suit and- not- a proceeds 


-= 
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ing for declaration of rights nor 2 
proceeding for the correction of th= 
records. If the suit is pending befor 
any Court or authority, whether of th= 


first instance or of the appeal or re 


hase or revision, it shall stand abat- 
e 


8. Now, the question is whether by 
the admission of the review applic=- 
tion, it can be said that the suit is 
pending. It may be pointed out: thef 
Section 5 (2) (a) of the Act conter- 
plates suits or proceedings pending be- 
fore any Court or authority, . whether 
of the first instance or of appeal, ré- 
ference or revision. It does not cor- 
template a review petition. But if by 
the admission. of the review application, 
the proceedings in the second appeal are 
revived then the position would ` bs 
different, 


9 It goes without saying that a 
review is. not the same thing, as, or a. 
substitute for, an appeal, The proceed- 
ings for review and appeal differ m 
many particulars, the primary intem- 
tion of a review is the reconsideraticm 
of the subject of the suit by the same 
Judge under certain conditions whil¢ 
an appeal is a re-hearing by anoth2= 
Court or Tribunal, Secondly, a poins 
which may be a good ground for aa 
appeal may not be a good ground Dr 
an application for review, eg. af 
erroneous view of evidence or of lew 
is no ground for a review though È 
may be a good ground for an appea. 
A review does not of necessity reop2n 
questions already decided between tz 
parties, The matter in issue is re- 
opened when the application for e 
view is allowed while in the case of an 
appeal, the matter is reopened as somn 
as the appeal is admitted, ` 


10. Order 47, C. P. C. contemplaces 
three stages in a review petition. It is 
open to the Court to reject the ze- 
view application if it finds that mo 
ground for. review has been made att. 


It may issue notice to the other sde. 


before passing a final order on the =~ 
view application and then, after hear- 
ing the parties, the Court may cB- 
miss the application for review or it 
may allow. If the application for r2- 
view is dismissed, the matter ens 
there, If the application. for review is 
allowed then the order sought to 3e 
reviewed may either be modified or set 
aside. Till the previous order pasəd 
in the second appeal `is -set aside, Ine 
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proceedings in the second appeal are 
nct revived, They are revived only 
sai the review petition has been al- 
owed, l 


11. Sri Sankatha Rai, appearing for 
tke applicants, has contended that the 
viw taken by this Court in Smt. Raj 
Dei v, Ram Pal (1974 All LJ 518) (supra) 
was fully justified ..by law, Accord- 
ing to him, the review petition is 
admitted only when the court is satis- 
fied that there is.a prima facie case for 
reviewing the impugned order and the 
impugned order sought to be reviewed 
is thereby put in jeopardy and the 
proceedings of the appeal would be 
revived, The case of Smt. Raj Dei 
v. Ram Pal (supra) has. taken support. 
fom Dilawar Singh v. The Gram 
Samaj AIR 1973 All 411; Ram Bahadur 
v. Deputy Director of Consolidation 
AIR 1973 All 414, and Maji Mohan 
Kanwar v, State of Rajasthan AIR 
1367 Raj 264. But the support deriv- 
el from those. decisions, in our opi- 
nion, is more apparent than real, In 
Dilawar Singh v. The Gram Samaj 
(upra). Smt. Tulsa the tenure holder, 
was allotted a chak in lieu of her 
piots. But the consolidation operations 
were still in progress when she died. 
Ihree competitive claimants came for- 
ward to be substituted in place of Smt. 
Tulsa and they applied under Section 
12 of the Act for the same. 
SOlidation officer allowed the claim of 
Dilawar Singh, one. of the claimants. 
On appeal by the Gram Samaj, which 
was also a claimant, the order of the 
consolidation officer was set aside. 
Dilawar Singh thereupon filed a revi- 
sion, But before filing the revision, 
the village, where the plots in dispute 
were situate, was demotified and a 
notification under Section 52 of the 
Act was issued on 7th December, 1963, 
whereas the revision was filed on 12th 
December, 1963. An objection was 
zaised that the revision was not main- 
zainable, as the village had been denoti- 
Jed under Section 52 of the Act. Rely- 
ng on a Supreme Court decision in 


Garikapati Veeraya v. N.. Subbiah 
‘Choudhry AIR -1957 SC 540 it was 
neld that the revision was main- 
tainable, The reasoning was that a 


right of ‘appeal is determined om the 
date of the suit. If there was a right 
of appeal on the date when the suit 
was instituted, this being a substantive 
right, the appeal could be filed even 


The con-~ 


` 


278 All. (Prs, 11-14] Sakal Singh v. Devi- (FB) (R. B. Misra J.) 


if, later on, the Tight of appeal had 
been taken away. The principle laid 
down :by the Supreme Court in Garika- 


pati Veeraya v. N. Subbiah Choudhry | 


(supra) was extended even to revision 
application.. This case;:- therefore, does 
“not at all support the proposition’ that 
the admission ofa review ` application 
will reopen the ^ second appeal. The 


Same is the position with: regard to the - 
decision in’ Ram -Bahadur v, et 


Director of Consolidation (Supra). 
that case, the -principle: laid down n 
Garikapati Veeraya ` v. N. Subbiah 


Choudhry (Supra) was extended even to 


an application for setting aside an ex 
parte order.. The other case, which 
has been taken into consideration: in 
Smt. Raj Dei v. Ram ‘Pal (Supra) was. 
Maji Mohan Kanwar v. State of Raja- 
sthan (Supra), In that case, dealing 


with a review application, the Division 


Bench held (at PP: 265, 266 of 


AIR 
nope Raj): ; 


“It is clear from the said scheme of 


Order 47, C P. C. that it provides 
three stages of hearing, after a review 
application is filed. ` The first stage 
comes’ when the application for grant 
. of review is placed before the’ 
or Judges under Rule 4, sub-rule (I). 
At that stage, if it: appears to the Court 


that there is not sufficient, ground ` ‘for 
a review, it. should: ‘reject the applica- 
If, on the other hand, the Court’ 


tion. 
is satisfied that one ` or more of the 
grounds detailed in Rule 1. is made 
out prima facie, it should. order notice 
to be issued to the opposite party to 


enable him to appear ‘and. be heard in 
support of the decree or ‘order ‘whose 


Thus, the first 
the 


review is applied’ for. 
one is an ex parte stage because ` 
opposite 
the Court at that time.’ ' 


The next stage: is reached when the 


same. application (for grant. of review) 


is placed for hearing before the Judge 
At this stage, if the Court. 


or Judges, 
_ comes to the conclusion that the ap- 
plication for review should be granted, 
it should grant it under sub-rule (2) 
of Rule 4 If, however, it is of 
nion after hearing the opposite party 


that the application is not covered. by 


Rule 1, it should be rejected. If the 
Rule is discharged, the matter ends 
there, If, on the other hand, the rule 
„is made absolute, then the third stage 
‘is reached. ° ~ 


“ay udge- 


‘party “is not. present ‘before 


- chunny AIR 1932 Mad 669. 
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This: stage’ is“ arrived under Rule 8° 
after the original case is registered and - 
the «Court: ‘rehears it on -merits, After 
re-hearing, ‘it may either result in re- 
petition, or in reversal or in variation, 
of-the former ` decree or order, In 
either case, since the whole matter is 
re-~heard, there is a fresh decree or 
order,” a 
This casd:also does not support the. 
view. taken’ in Smt. Raj. Dei v. Ram Pal 
(1974! All LJ 518) (supra). 

12. Sri S.:D. Chaudhary, appearing - 
for the opposite parties, however, -placed 
reliance on Gour Krishna Sarkar vV. 
'Nilmadhab Saha AIR 1923 Cal 113. In 
that icase, it was -held: 


“When an. application . for review is 
granted the decree previously made is 
vacated, with the consequence that an 
appeal preferred against that decree 
can no longer be ‘prosecuted, When a 
J udge > decides to grant--an application 
for review, he should record an order 
to that effect, and a note thereof should | 
be made in the register. under Order 
47, Rule 8: The order’ should state 
clearly whether the decree is- to be 
vacated in its entirety or not. A’ re- 
view , proceeding’: commences ordinarily 
with 'an ex - ‘parte application, The’ 
Court.’ then may: either reject-the ap- 
plication at once or may grant a rule 
ealling'‘on the-other side to show cause 
why ithe review should not be grant- 
ed. In’ the second stage’ the rule may 
either be admitted -or‘: rejected and the 
hearing of this rule 'may -involve ` to 
some ; extent an investigation into the 
merits, If the rule: is discharged, then 
the case ends, If;~on“the ‘other hand, 
the “rule ‘is: made absolute, then the 
third stage is reached, the case is re- 
heard: on the merits and may result in 
a repetition of the former decree or in 
some ‘variation of it. Though in one 
aspect, the result: is the same- whether 
the rule is discharged or on the re- 
hearing the original decree be repèat- 
ed, in law there is a material - diffe- 
rence,. ; for in the latter case the whole 
matter © having been reopened, there is 
a fresh decree.” 


13. ,This case aeons the. legal posi- 
tion that it is only when the review 
application is allowed that the second. 
appeal’ is revived,.and not otherwise. 


14, 'Nexi, reliance was- placed ‘on 
Achambat - Abduraliman v. Kalayar-~ 
man Puthentheruvil Kizhakkavil Imbi- 
The same 


1979 ` 


‘principle was reiterated in this ' case 3B 
well.. 


15. In Raja: Bhagwan Baksh Sing 
v. Mt, Manraji Kunwar AIR 1922 Ouca 
148 a distinction was made between aa 
appeal: and a’review application. © 
that -case, it was observed:— 

“A petition in appeal of necessic7 
re-opens in a Court of higher jurisdiz~ 
tion matters decided by a Court cf 
lower jurisdiction. An application. fr 
review on the other hand does not ct 
necessity, by the mere fact of its bezag 
filed, re-open questions settied be- 
tween the parties by the same Cour. 
The question whether an applicatim 
for review will give a fresh starti®g 
time for limitation or mot cannot Fe 
decided in the abstract but must c= 
pend on the facts of every case, -f 
the application for review is not az- 
cepted and the Court refuses to m 
open the matter, no fresh starte g 
point will be obtained by the appliceat 
for the purposes of limitation.” 


16, Again, in Sagar Mal v. Parsotan 
‘Das AIR 1942 All 36, A Division Ber+h 
of this Court held: 


“Mere filing of an application wll 
mot reopen a suit. Consequently me 
words “at any time’ before ‘judgment äs 
pronounced” in’ paragraph 1 canot 
apply to an order upon an application 
for review. Hence the parties to a 
suit are at liberty to refer privately +o 
arbitration the matters which were in 
dispute between 
sion of the suit, notwithstanding the 
pendency of a review application.” 


17. All these cases support: the vw 
that mere admission of a review ~p- 
plication does not reopen the second 
appeal or the suit because- the’ adris- 
sion of a review application only mens 
that the Court is tentatively satisied 
about the merits of the case, but Sill 
after ‘hearing both -the parties, <he 
Court, may again reaffirm its earcer 
judgment and reject the review apoli- 
cation. It is only when the revew 
application has been allowed that the 
. {second appeal or the suit- is reopened 
and then it can be said that the jag- 
ment is put in jeopardy. 

18. Besides, the 
word “review” in sub-section (2) of 
Section 5 of the Act is not accidertal, 
but it is a designed one. The reeson 
is that the power of appeal, reference 
or revision “is to be exercised by the 
higher court but the power of. rexiew 


a 
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them after the dæi- -` 


omission. of -the > ~ 
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is to be exercised: only by the Court 
which has decided the -case on the 
grounds contemplated ~ by Order . 47, 
Rule 1,..C. P. C. 


19. The purpose of abatement under 
Section 5 of the Act is that the mat- 
ter can be adjudicated: by the consoli- 
dation authorities afresh, If the mat-j. 
tar has already been decided by a 
competent court, that would not be 
reopened. When an appeal is pending 
taen the suit itself will be deemed to 
ke continuing because the appeal is 
cnly- a continuation of the suit.” But 
this is not the position in respect of a 
review application. . Normally, the 
judgment once signed cannot be touch- 
é¢d-by the judge or Tribunal and it is 
cnly when the conditions contemplated| , 
by Order 47,,C. P. C. are satisfied then 
and then alone, the order can be set 
aside or modified by the same court 
and till the review. application is al- 
_owed, the judgment of the appellate 
authority is not put in jeopardy. In 
zhe. instant case, as only the review 
application had been . admitted and had 
éen allowed, therefore, the pendency 
3f the review application will not 
result in the abatement of the suit 
because the suit had already culminat- 
2d into -a decree by the second appel- 


- late court. 


20. For ike. reasons given above, : 
the answer to the question isin the 
negative, The papers of the case will 
be laid before the appropriate Bench 


- for deciding the review . application. 


< Question answered in negative, 
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: YASHODA NANDAN, ACTG. C, J. 
: AND A. N. VARMA, J. ` 


Parshottam Lal, Petitioner v. State 
Transport Appellate Tribunal and others, 
Respondents. ` 

Civil Mise, Writ Pein, No. 5511 of 
1973,- D/- 18-1-1979. 


` Motor Vehicles Act (4 of | 1939), S. 64-A 
—— Revision — Impleading of aggrieved 
party as opposite party — Increase’ of 
strength of route as per resolution — 
Petitioner applying for permit — Exist- 
ing operators filing revision pending ap- 
plication — Petitioner is entitled to be 
impleaded as opposite party as he would 


BW/BW/A732/79/MVJ 


280 All. [Prs. 1-7] 


be prejudicially affected if the revision 
is allowed and the resolution is set aside. 
AIR 1965 SC 458 and (1880) 14 Ch. D. 458, 
Followed, (Paras 7, 9} 


Anno: AIR Comm. M. V. Act (1st Edn.). 

S. 64-A N. 6. : 

Cases Referred: 

AIR 1965 SC 458 

(1880) 14 Ch. Dt 458: 42 LT 783 Re Side- 
-botham 8 


S. K. Dhaon, for Petitioner; Standing 
Counsel, for Respondents. 


VARMA, J.:— This is a petition under 
Article 226 of the Constitution of India. 
It is directed against an order of the 
State Transport Appellate Tribunal, U. P. 
declinirig to implead the petitioner in a 
Revision. 

2. Briefly stated. the material 
are these :— 

By resolution dated 6/7-7-1967, the Re- 
gional Transport Authority, Dehradun 
(hereinafter referred to as the Transport 
Authority) increased the strength of the 
Saharanpur-Gangoh-Jalabad Route from 
45 to 90 stage carriages. In consequence 
-of the increase in strength. the Transport 
Authority invited applications for the 
grant of permanent permits on the afore- 
said route. In response the petitioner as 
well as some others made applications. 
The applications were eee in the 
.U. P. Gazette. 


3. The existing operators felt agpriev- 
ed by the increase in stréngth and they 
preferred a Revision before the State 


Chronological | cali 
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facts 


Transport Appellate Tribunal U. P. (here-.” 


inafter referred to as the Tribunal). The 
revision was allowed and the case was 
remanded to the ‘Transport Authority. 
The 
strength increasing it from 45 to 60. 


4. Against the aforesaid order in- 
ereasing the strength from 45 to 60 the 
respondents Nos. 2 and 3, two of existing 
operators preferred a Revision before 
the Tribunal under Section 64-A of the 
Motor Vehicles Act. The applications 
filed by the petitioner and others for 
the grant of permanent permits in con- 
sequence of the increase in strength have 
been pending consideration before. the 
Transport Authority. While the afore- 
said Revision was pending, the petitioner 
moved an application before the : Tri- 
bunal for being impleaded as an opposite 
party to it. It-.was. averred in this ap- 
plication that inasmuch as the peti- 
Eioner’s application for the grant of stage 
earriage permit was’ pending considera- 
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tion, he would be prejudicially affected 
if as a result of the orders passed in the 
said Revision by the Tribunal. the sanc- 
tioned increased strength is reduced. The 
above application has been dismissed by 
the Tribunal by its order dated 24-8-73. 
The Tribunal has rejected the a1 oracle 
for impleadment on the ground that as a 
mere applicant for permit before the 
Transport Authority, the petitioner can 
claim no such interest which may re 
quire his impleadment is the Revision”. 


5. Aggrieved by the aforesaid order 
of the Tribunal, the petitioner has filed 
this ‘petition. Learned counsel for the 
petitioner submitted that the impugned 
order is erroneous in law, having been 
passed by the Tribunal on a patent mis- 
apprehension of the true legal position, 
as regards right or interest of the peti- 
tioner. Learned counsel placed con~« 
siderable reliance on the second proviso 
to Section 64 of the Motor Vehicles Act 
and on its basis urged that the petitioner 
would be inevitably adversely affected. 
if the Revision is allowed and the order 
of the Transport Authority sanctioning 
increase in the strength is set aside. 

6. ‘Learned Standing counsel on the 
other hand submitted that the view of 
the Tribunal. was correct in law. He 

argued that the petitioner’s right to 
apply: for permit would arise only if 
there; was an increase in- the strength, 
Learned Standing counsel submitted that 
the petitioner had only contingent right 
to apply for a permit, and consequently. 
he could not claim: to be‘ impleaded in 
the revision as a matter of right. —s,, 


7 Having heard learned counsel for 
the parties, we are clearly of the view 
that the impugned order passed by the 
Tribunal is patently unsustainable in law. 

“Section 64-A of the aforesaid Act 
reads las follows: 

“64-A. Revision. ~—- The State Tran- 
sport í Appellate Tribunal may, either 
on its own motion or on an appli- 
cation ' made to it call for the record of 
any case in which an order has been 
made by a State Transport Authority or 
Regional Transport Authority and in 
which ‘no appeal lies, and if it appears to - 
the State Transport appellate Tribunal 


—that the order made by the State’ Trans- 


port ‘Authority or Regional Transport 
Authority is improper or illegal the State 
Transport Appellate Tribunal may pass 
such order’in relation to the case as it 
deems fit and every order shall be final: 


“Provided that the State Transport 
Appellate Tribunal shall not entertain 
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any application from a person aggrier- 
ed by an order of a State Tramz- 
port Authority or Regional Transport 
Authority unless the application is mece 
ps thirty days from the date of tke 
order : 


Provided further that the State Trem- 
sport Appellate Tribunal shall not pass 
an order under this section prejudicial 
to any person without giving him a vea- 
asonable opportunity of being heard”, 
The second proviso to Section 64-A em~ 
foins the Tribunal not to pass an order 
prejudicial to any person without givirg 
a hearing to him. It is clear that under 
the Resolution passed by the Transport 
Authority, increasing the strength from 
45 to 60 the petitioner acquired a right 
to make an application for the grant of 
a permit, and indeed in exercise of that 
right, the petitioner had _  alreacy 
made such an = application whch 
‘having been published in the Utar 
Pradesh Gazette, was pending comsi- 
deration before the Transport Authority. 
It is further clear that if the Revisi 
of respondents Nos. 2 and 3 is allowed 
and the order of the Transport Author-ty 
is set aside the petitioner’s applicaticn 
would immediately become  infructucus 
or liable to be dismissed as incompete-mt. 
It would thus be seen that the petitiorer 
would be hit directly and prejudicia_ty 
by the setting aside of the resoluticn 
passed by the Transport Authority. m 
our view, the right or interest of tre 
petitioner to be heard in the Revisicn 
flowed from the resolution passed cy 
the Transport Authority increasing tre 
strength. The basis of the petitioners 
claim to’ be heard in the revision wes 
thus the order resolution (sic) of tte 
Transport Authority and in as much és 
there was a possibility of this basis d-s- 
appearing in the event of the Revision 
being allowed, the petitioner is certai- 
ly a person who would be prejudicialy 
affected if the revision is allowed by tre 
Tribunal. The mere fact that the petitioner 
has no legal right to claim increase in 
strength does not detract from the ur- 
disputed fact that the petitioner wovld 
be prejudicially affected by the setting 
aside of the resolution of the Transpcrt 
Authority. 


8. Learned counsel for the petition=r 
placed reliance on the décision of te 
Supreme Court in the case of Municipal 
Board v. State Transport Authority 
Rajasthan reported in ATR 1965 SC 453 
(para 33). Their Lordships of the Suz- 
reme Court have held that the Tribun<l 
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has to see that even if a person is likely 
to be affected by the revision order, that 
person receives notice of the matter. 
There can be little doubt that the peti- 
tioner was clearly likely to be affected 
by the Revisional order. The dictum laid 
by the Supreme Court, therefore, clear- 
ly applies to the facts of the present case. 
Further in Re. Sidebotham (1880) 14 Ch 
D 458 James LJ observed that a ‘person 
aggrieved’ is ‘a man who has suffered a 
legal grievance.’ We have no doubt that 
if the revision is allowed, the petitioner 
would be a person who will have suf- 
fered a legal grievance, 

9. We therefore, hold that the Tribu- 
nal has committed a patent error of law 
in not permitting the impleadment of the 
petitioner as an opposite party in the 
revision, 

10. In the result, the petition succeeds 
and is allowed. The order passed by re- 
spondent No. 1 on 24-8-73 (Annexure 2’ 
to the writ petition) is quashed. The 
Tribunal is directed to allow the peti- 
tioner to be impleaded as an opposite 
party in the revision mentioned above, 
namely, Revision No, 95 of 1968. There ` 
will be no order as to costs. 

Petition allowed, 
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Ram Kishore Sharma and others, Ap- 
pellants v. Gopi Nath and others, Re~ 
spondents, 
FL A. F. O. Nos. 93 of 1977 end- 45 of 

1976, D/- 21-3-1979*. 


Civil P. C. (5 of 1908), Ss. 92, 24 —- Ben- 
gal, Agra and Assam Civil Courts Act 
(1887), S. 8 — Filing óf suit under S. 92 
before District Judge — Transfer of, to 
Additional District Judge -— Validity. 
Civil Revn. No. 1135 of 1976, D/- 21-12- 
1976 (All), Overruled. 


By virtue of S. 24 of Civil P. C., the 
District Judge can even transfer suit 
filed ` under S. 92 of the Code to Addi- 
tional District Judge for trial and dis- 
posal. Civil Revn. No. 1135 of 1976 
D/- 21-12-1976 (All), Overruled. 

l | (Para 5) 

Under S. 24 (1) (a) of the Civil P. C.. 
the District Court is empowered at any 


*(Against Order of 3rd Addl. Dist. J., 
Bareilly, D/- 22-11-1976.) 
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-the same” 


‘itself with further trial 


fore the proper 
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appeal ‘or 
other ‘proceedings pending before it for 


-trial or disposal to any court subordinate 


to it and competent to try and dispose of 
S. 92 of the Code merely 
requires the’ institution of a suit under 
that provision either before the District 
Judge or before any: other Court em- 
powered by the State Government to 
entertain such a suit. It does not concern 
or disposal of 
the suit: once it has been instituted, be- 
Court. If the District 
Judge assigns under S. 8 (2) of the Ben- 
gal, Agra and Assam Civil Courts Act, 


_.to an Additional District Judge appoint- 


” 


‘AIR 1914 Cal 616 


ed under S. 8 (1) of that Act, the work 
of trying -cases under S. 92 of thé Civil 
P. C., such Additional District Judge ac- 
quires competence to try and dispose 
of the same within the meaning of Sec- 
tion 24 (1) (a) of the Code and in. ex- 
ercise of powers under that section. the 
District Judge can validly transfer’ such 
a suit for trial and disposal to him. . The 
words “any suit, appeal.or other pro- 
ceeding” used in S. 24 are words of am~ 
plitude and have no limitation. Case law 
discussed. >: (Para 5) 


Anno: .AIR Comm. Civil P. C.. (9th 


Edn), S. 24 N. 2; S. 92 N. 38. 


Cases Referred: Chronological Paras 


(1976) Civil Revn. No. 1135 of 1976, .D/- 
2l- 12-1976, (Al) Triloki Nath v. Sri Tula 
Ram : :- Yd, 3, 4, 18 

AIR 1975, Pat 131 12 

1974 Cri LJ 945: 1974 All LJ 418. (FB) 5 

AIR 1972 All 355: 1972 All LJ 344 10 


AIR 1967 Pat -41 5 
AIR 1965 Punj 472 (FB) - po “Vy 
AIR 1960 Cal 565 - 9 
AIR 1935 Bom: 172 4 
AIR 1919 Oudh 311 ` 8 11 
AIR 1916:Cal 561 (FB) _ 9. 11, 12 

; 4 


S. S. Chandwatia for Appellants; S. P. 
Srivastava for Respondents. | 


YASHODA NANDAN J.:— These two 
connected appeals have béen referred to 
a larger Bench by a learned single Judge 
because he found himself unable to agree 
with the decision of one of us in Civil 
Revn. No. 1135 of 1976. (Triloki Nath v. 


- Sri Tula Ram deéided on 21st December, 


1976). In both these appeals identical 
question of law arises for consideration. 


2. The material facts giving rise to 
these appeals are that the plaintiff re- 
spondents after obtaining -requisite sanc- 
tion of the Advocate General of the 
State filed a suit under Section 92 of the 


` 
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stage to “transfer any suit, 


the. principal Civil Court., 
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Code: of Civil Procedure — hereinafter 
referred to as the Code—against the ap- 
pellants’ in the court of the Dist. J udge,; 
Bareilly.’ The suit was transferred for 
decision to the Third Additional District 
Judge, Bareilly, who decided it ex parte 
on the iith February, 1976. The appel- 
lants; applied for setting aside of the ex 
parte decree but the application was 
dismissed. Against the dismissal of the 
application for the setting. aside of the 
decree, the ` appellants have preferred 
First. Appeal From Order No. 93 of 1977. 


In the suit certain issues were decided 


by the Additional District Judge as pre- 
liminary issues, The issues having been 
decided against the. defendants, they 
have: preferred First Appeal From Order 
No. 45 of 1976 haleneme the findings 
on those issues. 


3. |'When the appeals came up for 
hearing before a learned single Judge: 
it was urged before him that a suit 
under S. 92 of the Code could be insti- 
tuted: before and decided only by the 
District Judge who- constituted the prin- 
cipal: Civil Court of original jurisdiction 
and the- Additional District Judge conse- - 
quently acted without jurisdiction in 
passing the ex parte decree and deciding 
the preliminary issues. Learned counsel 
for the plaintiff-opposite parties appears 
to have countered’. the - cdntention by 
placing - reliance on the decision of this 
Court in Triloki: Nath v. Sri Tula Ram, 


2 (Civil: Revn. No. 1135 of. 1976, D/- 21-12- 
J976)! (supra). If the view taken in the 


above-mentioned decision is correct, the 
contention raised on. penat of the appel- 
lants: must prevail. 


4. "In Triloki Nath’s case it was ob- 
served that S, 92 required: the insti- . 
tution of a suit under that _ provision in 
of original 
jurisdiction or in the alternative: in any 


' other Court empowered in that behalf by 


the State Government, It was held that, 


"This reservation’ of the power of 
specifically empowering- another Court 
would be set at naught if the District 
Judge transfers under S. 24, C. PC. a 
case instituted in his Court ‘under S. 92, 
C. P!C. The reservation in favour of 
the State Government to specifically: ems. 
power another ‘Court. to receive suits 
under -S. 92 does, in my opinion, imply 
a restriction on the power of transfer 
possessed by the District J nage under 
S. 24, C. P. C? 


In support of the view, valianee was 
a on the eens of the: Bombay 


Mann 
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High Court in Dhoribhai Dadabhai v. 
Pragdasji Bhagwandasji, (AIR 1935 Bem 
172) and the Calcutta High Court in 
Muhammad Musa v. Abdul Massan Khan, 
(AIR 1914 Cal 616). 


5. According to S: 4 (12). of the 
General Clauses Act, “District Judge” is 
“the Judge of the principal Civil Court 
of original jurisdiction.” Section 8 of the 
Bengal, Agra and Assam Civil Coucts 
Act, 1887 (Act XII of 1887) provides :— 
_ “Additional Judges — (1) When the 

business pending before any Distr-ct 
Judge requires the aid of Additioral 
Judges for its speedy disposal, the Stzte 
Government may, having consulted the 
High Court appoint such Additioral 
Judges as may be requisite. 


(2) Additional Judges so appointed 
shall discharge any of the functions of a 
District Judge which the District Judge 
may assign to them, and in the discharge 
of those functions they shall exercise the 
same powers as the District Judge.” 
Under $. 24 (1) (a) of the Code, the D.s- 
trict Court is empowered at any stage to 
“transfer any suit, appeal or other pro- 
ceedings pending before it for trial or 
disposal to any Court subordinate to it 
and competent to try and dispose of tne 
same.” For the purposes of S. 24 sy 
virtue of sub-s, (3) thereof, Courts of 
Additional: District J udges ` are subordi- 
nate-to the District Court. 
the Code. merely requires the institution 
of a suit under that provision either ke- 
fore _the District Judge’ or te- 
fore any other Court empowered by tie 
State Government to entertain such a 
suit. It does not concern itself with tne 
further trial or disposal of the suit orce 
it has been instituted before a proper 
Court. If the District Judge assigns 
under 5. 8 (2) of the Bengal, Agra aad 
Assam Civil Courts Act to an, Additional 
District Judge appointed under S, 8 (1) 
of that Act the work of trying cases 
under S. 92 of the Code, such, Additional 
District Judge acquires competence to 
try and dispose of the same within the 
meaning of S. 24 (1) (a) of the Cade 
and in exercise of powers under tkat 
section. the District Judge can’ valicly 
transfer such a suit for trial and disposal 
to him. The words “any suit, appeal 
or other proceeding” used in S. 24 ere 
words of amplitude and have no lirai- 
tations (See P. C. Gupta v. State, 1¢74 
All LJ 418: (1974. Cri LJ 945) (#E)). 
“The word any is a word which excluces 
‘limitation. ‘or qualification, It connotes 
‘wide generality. Its use points to distzi- 


Section 92 of ` 
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butive construction.” | (Vide Stroud’s 
<udicial Dictionary), A Division Bench 
cf the Patna High Court in Chandi 


Prasad v. Rameshwar Prasad Agarwal, 
LAIR 1967 Pat 41) observed that, “it is 
no doubt true that the word ‘any’ may, 
in certain context, imply ‘all’. The mere 
tact that S. 92 of the Code authorises 
the State Government to invest Courts 
other than ‘the District Courts with 
power to entertain suits under that sec- 
tion does not, in our judgment, warrant 
fhe conclusion’ that there is an implied - 
curtailment of the power of the District 
Court to transfer such suits instituted 
before it to Additional District Judges in 
exercise of powers under S. 24, 


6. There is a considerable judicial 
@pinion in accord with the view we are 
taking. 


7. A Full Bench of five J udges of the 
Calcutta High Court in Rup Keshwar 
Lal v. Jaijai Bibi, (AIR 1916 Cal 561) 


' repelled the contention that under S. 51 


of the Probate and Administration Act, 
1881 the District Judge alone had juris- 
diction to grant Letters of Administra- 
tion in all cases within his district and 
could not transfer proceedings instituted 
before him to an Additional District 
dudge. It was held that in exercise of 
powers under S. 8 (2) of Act No. XII of 
1887 it was open to the District Judge to 
essign to an ‘Additional District Judge for 
Cisposal-a’ petition for grant of Letters of 
administration. It may be mentioned 
here that under S. 51 of the Probate and 
Administration Act it was provided that, 


"The District Judge shall: have juris- 
ciction in granting and revoking pro- 
bates ‘and letters of Administration in 
¿ll cases within his district.” 

8. Kanhaiya Lal, J. C. held in Gauri 
Nath v. Ram Narain, (AIR 1919 Oudh 
£11) that a District Judge has power to 
transfer a suit under S. 92 of the Code 
to an Additional District Judge, provid- 
ed the assignment of such suits had been 
ganctioned in the manner required by 
S. 7 of the Oudh Civil Courts Act. Sec- 
tion 7 of the Oudh Civil Courts Act to 
which the learned Judicial Commissioner 
has referred in the above-mentioned 
case is analogous in terms to S. 8 of Act 
No. XII of 1887. 


9. Section 19 of the Hindu Marriage 
Act, 1955, provides that, 

“Every petition under this Act shall be 
presented to the District Court within 
the local limits of whose ordinary origi- 


t 


284 All. [Prs. 9-15] 


nal civil jurisdiction the marriage was 
solemnized or the husband and. wife re- 
side or last resided together.” 


A Division Bench of the Calcutta High 
Court in Ajit Kumar Bhunia v, Smt. 
Kanan Bala Deyi, (AIR 1960 Cal 565) held 
that where an application under 5S. 13, 
Hindu Marriage Act, 1955, for dissolution 
of a marriage is duly filed before the 
District Judge as required by S. 19 read 
with S. 3 (b) of the Act and the Dis- 
trict Judge transferred it for disposal to 
the Additional District Judge under 
S. 8 (2) of Act- No. XII of 1887, the 
latter had jurisdiction ‘in the matter and 
can dispose of the’ same. 

10. Section 2 of the Religious Endow- 
ments Act, 1863, provides that. 

“The words, ‘Civil Court’ and ‘Court’ 
SNall evcsseei mean the principal Court of 
original civil jurisdiction in the dis- 


trict in which, or any other Court èm- 


powered in that behalf by the State 
Government within the local limits of 
the jurisdiction of which the mosque, 
temple or religious - establishmént is 
situate relating to which, or to the en- 
dowment whereof, any’ suit ‘shall , be 
instituted or application made under' the 
provisions of this Act.” 


A learned single Judge of this. Court has 
in Gangadin v. Kanhaiya Lal, (AIR 1972 


All 355) held that an application under ° 


S. 18 of the above-mentioned ‘Act could 
be made to the District Judge: as provid- 
ed in S. 2 of the Act and under S. 8 (2) 
of Act No, XII of 1887 the District 
Judge could delegate his powers to an 
‘Additional District Judge to hear and 
dispose of such : an application. Though 
. in this judgment no reference has been 
made to S. 24 of the Code, the principle 
that an application which could be enter- 
tained only by the District Judge could 
be validly trarisferred to an Additional 
District Judge was applied. 


11. The controversy that arose for 
consideration before a Full Bench of the 
Punjab High Court in Gangagir Chela v. 
Rasal Singh, (AIR 1965 Punj 472) was as 
to whether the Court of an Additional 
Dist. Judge to whom a case is transfer- 
red by the District Judge under S., 76 of 
the Patiala and East Punjab States 
Union Judicature Ordinance and §. 21 of 
the Punjab Courts Act. 1918 has juris- 
diction to try a suit which according to 
S. 92 of the Code could be instituted 
only in the principal Civil Court of origi- 
nal jurisdction or in any other Court em- 
oe in that behalf by the State 


Ram Kishore v: Gopi Nath (Yashoda Nandan. J.) 


- No. 1135 of 1976, 
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Government. It was held by the Full 
Bench that a suit under S. 92 .of tha 
Code instituted in the Court of the Dis- 
trict Judge became a part of the busi- | 
ness pending before him and it could be 
validly assigned by him to the Addi- 
tional, District Judge under S. 21 (2) of 
the Punjab Courts Act, 1918 and upon 
such assignment the latter will be fully 
competent to dispose of the suit in the 
same ‘manner as the District J udge. The 
language of the relevant: provision of the 
Ordinance and the Punjab Courts Act, 
1918 was very similar to that employed 
in S.'8 of Act No. XII of 1887 and the 
power of the District Judge to. trans- 


fer suits and proceedings pending before 


him similar to that as in S. 24 of the 
Code.: In the above-mentioned case_ 
the decision of the Calcutta High Court. 
in Rup Keshwar Lal v. Jaijai Bibi, (AIR 
1916 Cal 561) (FB) (supra) and of Kan- 
haiya Lal, J. C. in Gauri Nath v. Ram 
Narain, (AIR 1919 Oudh 311) (supra) 
were cited: and followed with approval. 


12. A learned Judge of the Patna 
High Court in Bijan Kumar Bose v, 
Gouri: Bose, (AIR 1975 Pat 131) has held 
that .a petition for judicial separation 
under. S. 23 of the Special Marriage Act, 
1954 once properly filed in the Court of 
the Judicial Commissioner who is the 
principal Civil Court of original jurisdic- 
tion and as such the’ District Cour? 
within the meaning of S. 2 (2) of ‘the 
Act if transferred by him for disposal to 
the Additional Judicial Commissioner by 


- virtue of S. 8 of Act No. XII of 1887, is 


triable by him, Reliance was placed by 
the learned Judge on the Full Bench. 
decision of the Calcutta High Court in 
Rup Keshwar Lal’s case (AIR 1916 Cal 
561) (supra). 


13. : Having carefully “considered the 
submissions made by the learned coun= 
sel for the parties and the decisions cited 
before us, we are of the opinion that 
Triloki Nath v. Tula Ram, (Civil Revn. 
D/- 21-12-1976) (All 
(supra) has not been correctly decided, 

14... We consequently hold that the 
learned District Judge, Bareilly, was 
competent to transfer the suit instituted 
before him and giving rise to these ap- 
peals, for decision to the Third -` Addi- 
tional District Judge. Bareilly, who as a 
result of the transfer acquired jurisdic 
tion to try and dispose of the same. 


15. Our opinion shall be placed before 
the learned- single Judge who has made 


1979 


this reference for deciding the oter 
points raised in the appeals, 


‘Order accordingly. 
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Smt. Leelawati, Appellant v, 
Sewak, Respondent, 


First Appeal No. 169 of 1978, D/- 20-3- 
1979.* 


(A) Hindu Marriage Act (25 of 1955), 
Ss. 13 (1-A) (ii), 23 (ii) — Decree for dis- 
solution in suit based on‘ failure of spose 
to comply with decree for restitution of 
conjugal rights — Not illegal for want vf 
endeavour to bring about reconciliatiar., 


A decree for dissolution of marriaze 
passed in a suit filed on the ground tat 
the other spouse failed to obey zje 
decree for restitution of conjugal rigtts 
could not be said to ‘be illegal only æ- 
cause the Court did not make any enm 
deavour to bring about a reconciliatien 
between the parties, (Para 7) 


The provisions of S. 23 (ii) are -ot 
absolute, While imposing a duty on =e 
Court to make every endeavour to briag 
about reconciliation between the part-es, 
a discretion is left to the Court. The 
duty of the Court is qualified and conci- 
tional by the phrase “in every case... .. 
with the nature and circumstances of he 
case.” A decree for restitution of conja- 
gal rights is a command issued by -be 
Court which imposes an obligation en 
the respondent spouse to the case in 
which the decree is passed, to go cmd 
live with the other spouse and perform 
marital obligation and when a pary 
bound by such a decree chooses not żo 
perform his or her part of the obligation, 
it gives either party a right to apply for 
dissolution of marriage, In a situat_on 
dike this it would be a rare case wh2-76 
any reconciliation between the parfiss 
can be brought about by the Comt 
where a petition for divorce is pending. 

(Para 7) 

Anno: AIR Manual (3rd Edn.) Hircu 
Marriage Act, S. 13 N. 6; S. 23 N. 7. 

(B) Hindu Marriage Act (25 of 1955), 
S. 13 (1-A) (ii) — Period of one year 


*(Against judgment and decree of R. 3. 
Khandelwal, Dist, J., Jalaun at Orai, 
D/- 10-4-1978). 
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prescribed by S. 13 (1-A) (ii) — Com- 
mencement of, 

Period of one year prescribed by Sec- 
tion 13 (1-A) (ii) for filing suit for dis- 
solution of marriage should be deemed 
to commence from the date on which 
decree for restitution of conjugal rights 
is passed and not from the date of know- 
ledge of the decree. (Para 8) 


A decree is said to be passed on the 
date on which the judgment is pronounc- 
ed. Every person who is a party to a 
proceeding in which a decree is 
passed is presumed to know of pas- 
sing of decree, on the- date on 
which the judgment is pronounc- 
ed. A decree of restitution of conjugal 
rights is passed in accordance with the 
procedure prescribed by Civil Procedure 


-Code and the date on which decree is 


passed is ascertainable accordingly irres- 
pective of the question whether the 
party had knowledge of the proceeding 
or of the decree passed. AIR 1961 SC 
1500, Dist. (Para 8) 


Anno: AIR Manual (8rd Edn.) Hindu 
Marriage Act. S. 13, N. 6. 


Cases Referred : ¢ Chronological Paras 
AIR 1961 SC 1500 : 1961 All LJ 650 8 


S. K. Sharma, for Appellant; B. N. 
Agrawal and R. K. Srivastava, for Res- 
pondent. 


JUDGMENT: —— This is a wife’s first 
appeal in a suit for divorce. The hus- 
band-respondent was the petitioner in 
the District Court. The ground on which 
the decree of divorce was claimed was 
that there was no restitution of conjugal 
rights between the parties for a period 
of one year and more, after passing of a 
decree for restitution of conjugal rigbts 
on 19th May, 1976, by the Court of Dis- 
trict Judge, Jalaun at Orai. 


2. In her defence, the appellant did 
not deny the factum of the passing of 
the said decree of restitution of conjugal 
rights on 19th May, 1976, but she pleaded 
that the decree was passed ex parte 
against her and she had no know- 
ledge of it until the service of the sum- 
mons of the present suit for divorce. She 
further pleaded. that she was ever ready 
and willing to go and live with her hus- 
band and it was he who had failed to 
take her with him. | à 


3. The only substantial issue raised 
by the District Court in the present case 
was: Wheher the respondent had no 
knowledge of the ex parte decree 
dated 19th May, 1976, passed against her 


f 


286 All. [Prs. 3-7]: 


for restitution of conjugal. ae 2-H 80, 
its effect ? 


4. On appraisal of the A on’ re- 
‘cord, the: District Court. has found. that 
the appellant-wife did have knowledge 
of the passing of the decree of restitution 
of conjugal rights. This finding of the 
_ district court is’ based ‘on. two facts. 
Firstly, that the 
‘with the notice of the earlier proceeding 
for restitution of conjugal rights. ‘but 
despite that, she did not contest the samé 


and allowed it to be decreed ex . parte; 


, and did not apply for setting aside of 
that decree; and secondly, that a notice 
dated 31st ‘August, 1976,, was served: by 
the husband on the wife, by registered 
post acknowledgment due, informing. the 
wife of the passing of the decree of re- 
stitution of conjugal rights dated ` 19th 
May, 1976, and asking her to come and 
live with him within seven a a of the 
receipt of that notice.. . ; 


5. Postal acknowledgment due card 
and the post-office receipt have been pro- 
duced to prove the service of the said 
‘notice dated 31st August, 1976. Against 
this evidence, there is only a bare denial 
of the wife. in her statement. or oath, of 
‘knowledge of the passing of the decree 
of restitution of. conjugal: rights and of 
having been served: with the notice dated 
31st August, 1976. The fact that the’wife 
did not apply for. setting aside of the 
ex parte. decree for restitution of con- 
-jugal rights on any such ground as want 
‘of service of the summons. of that suit, 
leads to the inférence that she had know- 
ledge of that suit -and’ she deliberately 
chose not to contest the’ proceeding, - In 
consequence, she must be presumed to 
' have had due notice of the date of hear- 
ing of that. suit 
also be presumed to have the notice of 
the passing of the ex parte decree dated 
19th May, 1976. Her bare. denial.is not 
‘sufficient to rebut the presumption,’ par- 
ticularly, in view: of the evidence: of 
service of notice dated 3lst August, 1976. 


6. `- Learned counsel for the- appellant, 
however, contended that. the ` appellant 
having, made. it clear as ‘the first thing 
in her written statement `. and in 
the suit, giving rise to the present appeal, 
that she was ready and willing to go 
with her husbaħd as soon as she had 
knowledge of the decree; it cannot be 
said: that there has been'no restitution 
of conjugal rights on account of any 
fault on her’ part, If theré has been no 
restitution of conjugal rights, the‘ fault 


is? not hers, and -the husband cannot: be 


y 
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wife was duly served - 


. cree of restitution ‘of conjugal 


d, if that is so, she can 
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allowed: to take advantage of the decree 
for. restitution’ of conjugal rights as -he 
is only trying to. use the decree of re- 
stitution of conjugal rights as a stepping 
Stone to divorce when no ground for 
divorce exists. Léarned counsel for the 
appellant urged that it. was the duty of 
the district court to “have made all ef- 
forts to bring about a reconciliation be- 
tween the parties and this not having 
been done ‘by the district- court, the de- 
cree for divorce suffers from a material 
illegality in the exercise of its jurisdic- 
tion by the district Court, 


7. Proceeding on the Secumption that 
the appellant must be deemed to have 
had knowledge of the passing of the de- 
rights, 
and even on the footing of her own state- 
ment that she was ever willing to go and 
live with her husband, there is nothing 
from the side of the appellant-wife that 
she ever made any attempt to go to her 
husband’s place and live with him. A 
decree for restitution of conjugal rights 
is a: command issued by the court which 
imposes. an’ obligation on the respondent 
to the! case in which the décree is passed, 
to go. and live with the other spouse and 
perform the ` marital obligations. It is 
only when the obligation imposed by the 
decree- is not complied with that any 
party 'to the -proceeding can apply for 
divorce, and the only manner in which 
the decree could- be executed is by at- 
tachment of the property and. if she had 


‘no property, the decree could be execut- 


ed in anyother manner. In this view of 
the matter, it is the abligation imposed ` 
by the decree for restitution. of conjugal 
rights; which is the most material part 
of it and where the party bound by such 
a decree chooses not to perform his or 
her. part:of the. obligation for a'\period 
of one year or upwards Section 13 (1-A) 
(ii) of the Hindu Marriage Act gives 
either; party a right to . apply ¿for dis- 
solution of the marriage by a decree of 
divorce. . In a situation like this, it would | 
be a rare. case’ where- any reconciliation 
between the. parties could be. brought 
about! iby a court where a petition for 
divorce , on such a ground is pending... 
The provisions of Section 23 (ii) of the 
Hindu Marriage Act are not absolute. 
While! imposing a'duty on the court to 
make '! every: endeavour - to -bring `- about 
reconciliation between the parties, a dis- 
cretion is left to the court by the use 
of the qualifying phrase: “in every case 
where it is possible to do“ consistently 


with the nature and. ‘circumstances. -of the 


5i 
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case”, The- duty of the court is qu:E- 
fied and conditioned by this phrase. “As 
seen above, in a proceeding for divorce 
on the ground. prescribed by `S. :3 
(1-A) (ii), possibility of reconciliat-cn 
is extremely rare and I am unable <o 
hold that the district court commit-ed 
any illegality, in the nature and the cdz- 


cumstances of the’ present case, in not. 


making an endeavour to bring about a 
reconciliation between the parties b2- 
fore proceeding to grant the decree af 
divorce. 


8. Learned counsel for the appellant 
then contended that the period of cae 
year prescribed by Section 13 (1-A) (í 
should be deemed to commence from -Be 
date of knowledge of the decree and not 
‘from the date on which the decree Zor 
restitution of conjugal rights was pas- 
sed. On the plain language of the pzo-~ 
vision of Section 13 (1-A) (ii), it 
is clear that right to apply for divozce 
arises to the spouses under the said s2:- 
tion, on the expiry of the period of.cne 
year or more: “after passing of a decree 
for restitution of conjugal ` rights in a 
proceeding to which they were parties”, 
A decree is said to be ‘passed on the dase 
on which the.judgment is pronounc2i. 
Moreover, the right to apply for divorce 
on any such ground, as prescribed ly 
S.13 (1-A) (ii), would become wm- 
certain if any other date is taken to be 
the date of passing of the decree for ike 
purposes of ascertaining the date of the 
completion of period of one year. Eveiy 
person who is a party to a proceeding -n 
which a decree is passed.is presumed -0 
know of the passing of the decree on the. 
date on which the judgment. is pronoun:- 
ed. Learned counsel for the appellart, 
however, relied on certain cases on Lard 
Acquisition Act, such as Raja Harsh 
Chandra Raj Singh v, The Deputy Lad 
Acquisition Officer AIR 1961 SC 15)); 
and submitted that as in a case of an 
award under the Land Acquisition Act, 
the date of the decree should also he 
deemed to be the date of its commu- 
cation. The basis of the decision of fhe 
Supreme Court in that case was that zn 
award is in the nature of an offer ard 
was ineffective unless communicated. A 
decree for restitution of conjugal rigis 
is, on the other hand, passed by a district 
court in accordance with the procedure 
prescribed by the Code of Civil Proca- 
dure and the date on which a decree can 
be said to have been passed is ascerta_n- 
able in accordance with the provisions of 
the Code of Civil Procedure, irrespect-re 
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ef the question whether the party to the 
proceeding had, in fact; knowledge of the 
proceeding or of the decree passed there- 
in. 

9. No other point was pressed before 
me. The appeal fails and is dismissed. 
The decree of the district court dated 
-Oth April, 1978, dissolving tke respon- 
dent, Ram Sewak’s marriage with the 
appellant Leelawati alias Bitti is con- 
firmed, The parties shall bear their own 
eosts throughout, 


i 
Union of India 


Appeal dismissed. 
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Smt. Yashoda Devi and others. Ap- 
>ellants .v. Union of India and others, 


. Respondents. 

F.A.F.O, No. 307 of 1975, D/- 16-5- 
1979,* 

Railways Act (9 of 1890), S. 82A (As 


mtroduced by Amendment Act 3 of 
1943) — Term ‘passenger’ in S. 82A — 
Does not include person travelling with- 
out” ticket —- Person travelling, not 
Jona fide passenger —- No compensation 
Zor his death can be claimed. 


Where the Claims Tribunal recorded 
she: finding that the persons who were 
xilled in the railway accident were not 
dona fide passengers in the sense that 
“hey were not travelling on the basis of 
a railway ticket or -railway pass issued 
2y the railway administration, then. the 
,3ersons claiming compensation for the 
death of such passengers were. not en- 
sitled to receive. compensation under 
3. 82-A. l (Para 14) 


It cannot be said that the word ‘pas- 
senger’ as used in S. 82A includes with- 
‘n its ambit any person travelling by 
“rain from one ‘place to another either 
with or without ticket ‘or some other 
authority. The intention of legislature 
-n introducing S. 82A was only to enable 
zhe class of persons who according to 
„aw as it stood at that time were. en- 
zitled to receive compensation on the 
Jeath of a passenger after proving 
-wrongful act; neglect or default on the 
part of the railway administration, to 
receive such compensation even with- 





"(Against judgment of P. Chandra Ad 
Hoc Claims Commr., North Riy., Mo- 
radabad, D/- 15-3-1975.) 
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out proving any wrongful act, neglect 
or default on the part of railway ad- 
ministration. The object of the legisla- 
ture was not to create a new class of 
persons who were to become entitled 
to receive compensation for the death 
or injury caused to a passenger or his 
/ property. 1905 Pun Re (Cri) (No. 31) 

p. 66; (1909) 5 Nag LR 151, Ref. to. 

- (Para 12) 

Anno: AIR Manual (8rd Edn), Rail- 
ways Act, S. 82A N.L . 
Cases Referred: Chronological Paras 
(1909) 5 Nag LR 151 10 
1905 Pun Re (Cri) (No. 31) P 66 10 

J. N. Tewari, for Appellants; Lalji 
Sinha, for Respondents, 
H. N. SETH, J:— This appeal under 
Section 82-F of the Indian Railways Act 
by Smt. Yasoda Devi, Suni Kumar and 
Oudesh Kumar is directed against an 
order dated 15-3-75, passed by Claims 
Commissioner, Moradabad dismissing 
their claim for compensation, 


2. The claimants Smt, Yashoda Devi, 
Sunil Kumar and Oudesh Kumar are 
the widow and minor sons of late Sri 
Ram, Boiler Loco rumning shed, Luck~ 
now who along with his: daughter Ku- 
mari Kunwari Devi, lost his life in a 
railway accident that took place on the 


night intervening 20/21-2-74 at Kathghar 


near Moradabad Junction, 


3. According to the claimants, on 
16-2-74, Sri Ram and his daughter Km. 
Kunwari Devi, aged about 164 years had 
gone to Haridwar to have a dip in 
Ganges on the occasion of Maha Shiv- 
ratri which fell om 19-2-74, both of 
them were returning by 66 DN. Vara- 
nasi Janta Express train which' collided 
with a stationary goods train at Kath« 
ghar near, Moradabad. As a result of 
this accident, both Sri Ram and Km, 
Kunwari Devi were killed. The claim-« 
ants urged that apart from Sri Ram, 


Km, Kunwari Devi was also earning a. 


sum of Rs. 150 p., m. by tailoring, em- 
broidery and knitting etc, and that they 
were dependants not only on Sri Ram 
but also on Km. Kunwari Devi; they 
therefore claimed compensation amount- 
ing of Rs. 1 lakh ie. Rs, 50,000 for each 
of the two deaths, l i 


4. The claim was contested by Union 
of India, which admitted that Sri Ram 
-died in the accident, . but denied that 
any person by the name of Km. Kun- 
wari Devi had died in that accident, It 
pleaded that as at the time of the acci- 
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dent the two deceased were ‘mot bona 
fide , passengers, it was not liable to 
compensate the claimants for their 
deaths, It also claimed that as in any 
case the claimants could not be the de- 
pendants on Km. Kunwari Devi who 
was merely a minor aged about 164 years 
they are not entitled to recover any 
compensation im respect.of her death. 
Various other pleas were also taken 
but then it is not necessary to mention 
them: here at this stage. 


5. ‘After going through the evidenca 
produced in the case, the Claims Com- 
missioner found that Km. Kunwari Devi 
was also travelling and that she also 
died |as a result of the railway acci- 
dent.: He also found that Km. Kunwari 
Devi: was earning Rs. 150 p, m. and 
she along with her father had been 
supporting the claimants who were de- 
pendant upon her’as well, However, 
the Claims Commissioner after taking 
into consideration various circumstances 
mentioned by him, came to the con- 
clusion that as it had not been shown 
that at the time of the accident, Sri 
Ram and Km. Kunwari Devi were tra- 
velling with ticket, they did not fall in 
the category of bona fide passengers 
and as such, no compensation under 
Section 82-A of the Indian Railways 
Act was payable to the claimants in 
respect of their deaths. Being aggrieved, 
the claimants have come up in appeal 
before this Court, — on 

6. |Sri Sushil Harkauli, learned coun= 
sel appearing for the claimants who 
argued this appeal with ability and fair- 
hess,: impugned the order passed by 
Claims Commissioner on following twa 
grounds:— 


1, The ` Claims Commissioner was 
wrong in proceeding on the basis that 
the liability of the railway to pay com- 
pensation under Section 82-A was con= 
fined. only in respect of death of a bona 
fide passenger. ; 

2, The finding of the Claims Com=« 
missioner that Sri Ram and his daughter 
Km, ‘Kunwari Devi were not bona fide 
passengers, is wrong and is not borne 
out by evidence on the record, - 


So far as the first submission. made by 
Sri Harkaulj is concerned, he very 
fairly brought it to our notice that the 
view taken by claims tribunal that the 
passenger for whose death compensa- 
tion becomes payable under Sec. 82-A - 
of the Indian Railways Act must be a4 
bona fide passenger in- the sense that 


' that the expression passenger 
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he should; at the time of accident, hava 
been travelling in. the train either Will 
ticket or under some authority, amd 
ag used 


in Sectioh 82-A does not cover within 


its ambit, a pagsanger who travels wit 


out ticket; is in consonance with a view 
expressed by Punjab and Patna Hig 
Courts in this regard; he urged that. t 
claims tribunal and Punjab and Patna 
High Courts did not interpret the prr- 


‘visions of Section 82-A of the Act co- 


rectly. According to him the word, ‘pes 
senger’ as used in Section 82-A inclut- 
es within its ambit any person trave} 
ling by train from one place to another 
either with or without ticket or sore 
other authority. 


T. Prior to insertion of Section 82-A 
in the Indian Railways Act in the yer 
1943, the liability to pay compensation 
for the loss of life or injuries sustainad 
by a person, while travelling in a 
train flowed from the law of Torts, At 
that time, true position under the lew 
was that lability of the Railway Conw- 
pany to. pay compensation for the deatn 
or injury sustained by a person trave- 
ling by a passenger train accrued orly 
when it was shown that injury to cr 
death of the passenger was caused 7y 
some negligent or rash act of the rai- 
way administration or its employee axd 
that the person who died or sustained 
injuries was a person who was not 4 
trespasser i.e, he was a person who et 
that time was travelling as a passenger 
on the authority of a Railway ticket cr 
otherwise with the consent of the Rai- 
way administration, It was, howev2:, 
realised that the liability of the rai- 
way, to pay compensation in respect cf 
injury or death suffered by passengers 
travelling by railways should be libe- 
ralized, and accordingly a bill for tre 
insertion of a new Section 82-A in tre 
Indian Railways Act ,was introduced 


‘with the following objects and reasons: 


-amongst the poorer classes, 


- “Under the existing provisions of the 
law, no compensation is payable to 
those injured or to the dependants of 
those killed in a train accident that -s 
not due to negligence on the part of 
the railway administration or its ser 
vants. Considerable hardship has been 
caused in consequence particulary 
as deper- 
dents of those killed or injured in acc.- 
dent due to sabotage for example, were 
unable to obtain any compensation “or 
the loss they have sustained. The tall 
seeks to remedy this state of affairs ky 
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rendering railways liable to pay compen- 
sation in all train accidents whether due’ 
te negligence or not, but to limit the 
liability in all such cases to a fixed sum 
in the case of any individual passenger.” 
(Published in the Gazette of India, dated 
19th September, 1942 page 139). Even- 
tually, the Legislatur2, passed Indian 
Eailways Amendment Act III of 1943 
and introduced:a new Section 82-A in 
tae Indian Railways . Act which runs 
taus:— 


"82-A (1) When in the course of work- 
iag a railway an accident occurs, being 
ether a collision between trains of 
which one is a train carrying passen- 


gers or the derailment of or other ac- 


cident to a train or any part of a 
train carrying ‘passengers, then whe- 
tner or not there has been any wrong- 
ful act, neglect or default on the part 
ci the railway administration such as 
would entitle a person who has been 
injured or has suffered loss to maintain 
én action and recover damages in re- 
spect thereof, the railway admin- 
istration shall, notwithstanding any 
other provision of law to the contrary, 
ke liable to pay compensation to the 
extent set out in sub-section (2) and 
t>-that extent only for loss occasioned 
ky the death of a passenger dying as 
es direct result of such accident and 
for personal injury and loss, destruc- 
tion or deterioration of animals or 
goods owned by the passenger and ac- 
companying the passenger in his com- 
partment or on the train, sustained as 
Cirect result óf such. accident. 


t $ ‘ 
(2) The liability. of a railway admin- 
istration under this s2ction shall in no 


case exceed fifty thousand rupees in 
respect of any- one person,” 
8. According to this section, the ` 


Railway Administration has been not- 
withstanding any other provision of 
Iaw to the contrary, made liable to 
pay compensation to the extent set out 
in sub-section (2) and to that extent 
cnly, for loss occasioned by the death 
of a passenger as a result of an acci- 
cent taking place in the circumstances 
mentioned therein. It provides that 
the liability so incurred by the railway 
administration would be there irrespec- 
tive of whether there has been any 
cuch wrongful act, neglect ar default 
cn the part of the railway administra- 
fion as would entitle a person who 
has been injured or has suffered «loss, 


y 
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:to maintain an action and to recover 
damages therefor, clearly the liability 
of the railway administration incurred 
under this section is by way of ampli- 
fication of a liability to pay compensa- 
tion arising in similar circumstances 
under. any other law including that 
accruing under the law of Torts, 


9. Sri Harkauli, argued ‘that the 
word ‘passenger’ occurring in S. 82-A 
has not been .defined in the Indian Rail- 
ways Act. The word ‘passenger’ 
mean a person who boards a train 
with a view to travel from one station 
to another, 
tion 82-A of the Act to restrict the 
meaning of the expression only to such 
passengers who travel by train after 
either purchasing ticket or under some 
express or implied authority from the 
railway administration, He invited our 
attention to a number of sections in 
the Indian Railways Act, wherein a 
provision concerning passenger has 
been made, . 

10. Im particular he invited our 
attention to Section 113, relevant por- 
tion of which runs thus:— 


“If a passenger ` travels: in a train 
without having a proper pass or proper 
ticket with him he shall be liable to 
‘pay on demand of any railway servant 
appointed by -railway administration in 
this behalf, the excess charge herein- 
after in this section mentioned in ad- 
dition to the ordinary single fare for 
the distance which he has travelled 
OF...... s > 


He urged that this Section clearly pos- 
tulates that a person can travel as 
a passenger even though he is travel- 
ling without a proper pass or ticket. 
Likewise, Section 118 provides as fol- 
lows:— 


“(1) If a passenger enters or leaves, 
or attempts to enter or leave, any 
carriage while the train’ is in motion, 
or elsewhere than at the side of the 
carriage adjoining the platform or 
other place appointed by the railway 
administration for passengers to enter 
or leave the carriage, or open the side 
door of- any carriage while the train is 
‘in motion,, he shall be punished’ with 
fine which may extend to twenty ru- 
pees, 


(2) If a passenger after being warn- 
ed by a railway servant to desist, per- 


sists in travelling on the roof, steps or / 


footboard of any carriage or on an 


evigine, or in any other part of train 
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would . 


There is nothing in Sec- 


5 z į A. ER., «es 
not intended for the use of: passenger 
he shall be punished with fine which 
may extend to fifty rupees and may be 
removed from the,,railway by. i rail- . 
way servant,” 

He 'invited attention to' the case of 
Nur. Muhammad v. Emperor’ 1905 Pun 
Re (Cri) (No. 31), p. 66, and Emperor 
v. Bulakhi, (1909) 5 ‘Nag LR 151 wherein 
it had been held that under this Sec- 
tion the word ‘passenger’ includes with- 
in its ambit a trespassing passenger 
as well, Learned counsel urged that if 
in this section the meaning of the 
word ‘passenger’ is confined only to. 
person travelling with ticket or 
under some express or implied 
authority of the railway admin- 
istration, it will lead to an absurdity 
viz, whereas for the contravention 
of the provision of this section it will 
be possible to deal with the bona fide 
passenger it would, in similar cireum- 
stances, not be possible to take action 
against persons travelling without au- 
thority. In this context it is not possi- 
ble to attribute any such intention to the 
legislature. He also referred us to 
Section 68.of the Indian Railways Act 
relevant portion of which runs thus:— 

“(1) No person shall without the 
permission of railway servant em- - 
powered in this behalf by the railway 
administration enter or remain in any 
carriage on a railway for the purpose 
of travelling therein as a passenger, 
unless he has with him a proper pass 
or ticket, 

(2): A railway servant when granting 
the permission referred to in sub-sec~ 
tion (1) shall ordinarily grant to the 
passenger a certificate that the passen- 
ger has been permitted to travel in 
such carriage upon condition that he 
subsequently pays the fare payable for « 
the distance to be travelled.” 


This ‘according to him clearly shows 
that the Railways Act contemplates any 
person travelling by train, whether he 
travels with or without ticket or autho- 
rity to be a passenger. He also urged 
that likewise in Sections 108 and 109 
of the Indian Railways Act if the word 
‘passenger’ is not interpreted as includ- 
ing persons travelling without a valid 
pass or ticket, it would lead to absur- 
dity. Learned counsel also invited our 
attention to some other provisions like . 
Sections 60 to 65 of the Indian Rail-’ 
ways ‘Act, and contended that are ‘sume’ 
of | aforementioned provisions of the 
Indian Railways Act clearly shows that 


‘for the purpose of those sections even 


such persons who; do not hold a vad 
ticket or ,pass but who travel from are 
station to another are also considered 
to be, passengers. He then went 
fo rely upon:the principle that unless 
there is something compelling in tke 
context the words appearing in dif=- 
rent sections of an enactmert show d 
be given the same meaning, and urged 
that as there is nothing in the context 
to justify giving to the words ‘passea~ 
ger’ as used in Section 82-A a mesa- 
ing different from that which can 38 
given to it under various sections mea~ 
tioned above, it must be interpre«d 
in the same way., So interpreted it 
will mean that even persons travelling 
by train without the authority of a 
ticket or a pass issued by the railway 
administration were also to be corsi- 
dered to be passengers within =e 
meaning of the expression as used 
Section 82-A, 


11. So far as the general princicle 
of interpretation mentioned above is 
concerned, Sri Harkauli cited a nim- 
ber of cases before us and it may 39 
accepted that unless there is something 
in the context, in which a word zag 
been used in a particular section, tha 
words used in various Sections of fine 
statute should be given the same memm- 
ing.. It. may also be accepted that in 
a number of sections of the Incan 
Railways Act, the word ‘passenger’ tas 
been used in a wider sense, namely as 
also including within its ambit per- 
sons travelling by a train without pas- 
sessing a valid ticket or a railway pē58S, 
The question, however, that arises ‘or 
consideration is as to whether ther= is 
something in the context cf Secz.on 
82-A to show that the passenger ‘or 
whose death liability is being fastered 
on the Railways Administration is n= 
tended by the legislature to be a p2r 
son travelling in a train in a bona fde 
manner i.e. under the authority of a 
ticket or pass issued by the Railay 
Administration, , 


12. What Section 82-A (1) lays dzwn 
is that whenever a railway accident of 
the nature specified therein, takes piece, 
the railway administration is liabl= to 
pay compensation, to the extent set >ut 
in sub-section (2), for loss occasicaed 
by death of or injury to a passemger 
whether or not the accident took pice 


as a result of such wrongful act neg7ect ` 


or default on the part of the railway 


m 
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administration as would have entitled 
the person who had been injured or 
had suffered loss, to maintain an action 
and recover damage in respect thereof. 
The provision in the section that the 
Eability of the railway administration 
to pay compensation for the loss or 
damages suffered in a railway accident 
would be there, whether or not the 
accident took place as a result of some 
ect, neglect or default on the part of 
zhe railway administration as would 
Have entitled a -person who has been 
injured or had suffered loss, to main- 
zain an action to recover damages in 
respect thereof, shows that what the 
~egislature intended to do was to ex- 
send the liability cf the railway ad- 
ministration to pay compensation for 
zhe loss or damages suffered by a per- 
son who would normally have been 
entitled to recover the same if the ac- 
zident had taken place because of some 
wrongful act, neglect or default on the 


part of railway administration, also 
in cases where there was no such 
wrongful act, neglect or default on ifs 
part. 


The section while extending the liabi- 
lity of the railway administration to 
pay compensation even without proof 
of wrongful act, neglect or defaut on 
jts part to those who would have been 
entitled to it in case they could prove 
some wrongful act, default or neglect 
on the part of the railway administra- 
tion indicates that the Legislature did 
not intend: to create a new class of 
persons who were being made entitled 
to receive compensation, This becomes 
evident from the statement of objects 
and reasons for enacting the Section 
82-A as published in the Gazette of 
India dated 19th September 1942 Part V 
page 139 wherein it was mentioned 
that ‘under the existing. provisions of 
the law no compensation is payable to 
those injured: or to the dependents of 
those killed in train accident that is 
not due to negilgence on the part of 
the railway administration or its ser- 
vants. Considerable hardship has been 
caused in consequence, particularly 
amongst the poorer classes, as depen- 
dents of those killed or injured in acs 
cident due to sabotage for example, 
were unable to obtain any compensation 


for the loss they have sustained. The’ 


bill seeks to remedy this state of af- 
fairs by rendering railways liable to 
pay compensation in all train accidents 
whether due to negligence or not, but 


~i 
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to limit the liability in all such cases to` 
a fixed sum in the case of-any indivi- 
dual passenger.’ Statement of ‘this ob- 
ject and reason for introducing Section 
{82-A of the Indian Railways Act clear- 
ly indicates that the intention of the 
‘| Legislature in introducing Section 82-A 
was to enable the class of persons 
who according to the law as it stood 
at that time were entitled to receive 
compensation , on the death of a pas- 
senger after*’ proving wrongful act, 
neglect or default on the part of the 
railway administration, to receive such 
compensation even without proving any 
‘wrongful act, neglect, or default on 
the. part of railway administration. The 
‘object of the legislature 
create a new class of .persons who 
were to become entitled to receive 
compensation for the death or injury 
,caused to a passenger or his property. 


18. We are ` accordingly, of ‘opinion 
-that under Section 82-A (1), a railway. 
company. has been made liable to pay 
compensation for the death, personal 
injury or loss suffered by only such a 
_person in respect of whose death, 
‘jury, or loss an action could have been 
entertained prior to insertion of S. 82-A 
in the Indian Railways Act, and that 
compensation in respect of death of 
such a person, can be . claimed even 
without producing evidence to show 
that the accident had taken place þe- 
cause of some wrongful act, neglect or 
default on the ea of the ‘railway ad- 
ministration. 


14. Waving regard to the state of 
law as it prevailed before insertion of 
Section 82-A in the Indian Railways 
Act, .it is not disputed that liability of 
the railway company.to pay compensa- 
tion for the death or loss of the nature 
specified in Section 82-A was enforce- 
able in accordance with the law `of 
Torts whereunder the. railway company 
could have been ‘made liable for the 
{death of or injury to a bona fide pas- 
senger travelling on the basis of a 
pass or ticket or some other express 
or implied authority of railway admin- 
istration. We accordingly, find no 
merit im the submission, that the ap- 
pellants were entitled to receive com- 
pensation under Section 82-A of the 
Railways Act even if the finding record- 
ed by the claims tribunal, that Sri 
Ram and Km, Kunwari Devi were not 
bona fide passengers in the sense that 
they were not travelling on the basis 
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was not to. 


in- 


“A. I. R.. 
of a railway ticket or | railway pass 
issued by .the railway administration, 
is allowed -to stand. l 

15.: We now come to the second 


submission made by the learned coun- 
sel, namely, that the Claims Commis- 
sioner was not justified in holding. that 
in the circumstances it had been shown 
that Sri Ram and Km. Kunwari Devi 
were (travelling without ticket and that 
they noe not bona fide passengers, 


16. ‘The reason: given by Claims 
Commissioner for holding that Sri Ram 
and his daughter Km. Kunwari Devi 
were ‘not bona fide passengers at the 
time of tke accident was that they did 
not possess a valid ticket or pass, 
Briefly stated the fact was that Sri 
Ram was getting Rs. 250/- p.m. only 
as railway servant. and was posted at 
Lucknow. He was entitled to get. cer- 
tain number of free passes and P.T.Os 
' from the railway administration on the 
basis of which he and members of his 
family could’ travel. All passes and 
P.T.O,: s which had been issued to 
Sri Ram in the year 1973 and prior to 
the accident had been fully utilised by 
him, and were not available for his 
and his daughter’s journey on 21-2-1974 
when !the accident in question took 
place.’ Sri Ram did not- obtain any 
pass or P. T. O, for travelling in the 
year 1974. Distance between Lucknow 
and Hardwar was about 540. Km, and 
the railway fare for journey between 
the two stations come. to Rs, .20/- Sri 
Ram therefore had to spend a sum of 
Rs. 80/- on his and his daughter’s rail- 
Way fare. It was rather unusual for a 
railway servant drawing salary of 
Rs, 250/- p.m. only to spend a sum. 
of Rs,' 80/- on railway fare specially 
when all his passes and P. T. Os were 
available to him on  ‘17-2-1974 when 
according to the claimant Sri Ram 
had ‘decided to go to Hardwar for 
having? a dip in river Ganga. The ex- 
planation that it would have taken 
Sri Ram some time .before he could - 
procure the passes for travelling to 
Hardwar, and that is why he- decided 
to go to Hardwar after purchasing rail- 
way ticket did not appeal to the Claims - 
Commissioner who held that in the 
circumstances it was difficult to believe 
that Sri Ram and his daughter were 
at the time of the’ accident travelling 
with ticket. The Claims Commissioner 
recorded his conclusion in this regard 
in following words:— l 


— 
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=~ “If he was a very religious minted 
man he in the ordinary course of 
‘human. conduct would have pland 
-and ` waited for this Maha  Shivracri 
Parva for having a dip in the kdy 
‘Ganges at Hardwar from long bescre 
and could have arranged the issue of 
pass and even if the daughters pro- 
gramme was made at the nick of the 
time her journey would have aso 
been covered by the set of passes ne 
would have got issued for his cwm 
self. His own pay was insufficient ‘to 
meet the expenses of the family and 
that is why his daughter was also earn- 
ing. Under such tight financial cordi- 
tions it is difficult to. accept that a ral- 
way servant entitled to passes and 
P. T. Os would spend a consideratle 
sum of Rs. 80/- on railway fare.” 


17. Having given our careful em- 
‘sideration to the observations made 3y 
‘the Claims Commissioner we-are of 
opinion that the’ conclusion. arrived at 
by him in this regard cannot be œs- 
tained, It is well known chat each 
year only limited number of passes 
‘and P. T. Os are issued to . railway 
servants, The journey in the instant 
case is said to have beer performed in 
the month of February 1974 ie. in tne 
very beginning of the year, Sri Kem 
was mot performing the journey with 


his entire family. It is net unccm- 
mon for the railway servants -zo 
avail their passes or P. T. Os in ze 


beginning of the year, so that the same 
may become available to them at <38 
time when they need them most. n 
these circumstances it cannot be said 
that conduct of Sri Ram in und 
‘taking the journey from Lucknow to 
Hardwar, after. purchasing tickets an 
16th of February 1974 was a condæt 
which was unnatural -or improbable. 
Further, we do not agree with -he 
Claims Commissioner . when. he states 
that sudden decision taken by Sri Ram 
to go to .Hardwar to have koly Jip 
was unnatural imasmuch as being a 
religious minded person he must have 
made plans to go to Hardwar well :n 
advance and that in case he wanted <o 
perform the journey to Hardwar in a 
bona fide manner he would have taken 
steps to procure the railway’ passes well 
in time. We see no reason to think that 
merely because Sri Ram was said to be 
religious minded person, he must neces- 
sarily have, as has been presumed ty 
Claims Commissioner, made a program- 
me to visit Hardwar for having. hoy 


. ratri every year. His being a 
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dip in river Ganga on’ the occasion -of 
Maha Shivratri Parv from long before. 
There is nothing on the record to show 
Dr even to suggest that though Sri Ram © 
was a religious minded person he used to 
30 to Hardwar on tke occasion of Shiv- 
religious. 
person did not mean that he nad neces- 
sarily to go to Hardwar on the occa- 
sion of Shivratri. In the circumstances 
a sudden decision by Sri Ram to go to 
alardwar is, to our mind not inconsist- 
ent with his being a religious minded 


person. In the circumstances there is 
nothing surprising if, when Sri Ram 
decided to go to Hardwar, he was not 


in a position to obtain any pass or PTOs 
for the journey to be. performed by 
him and his daughter. 


18. ‘Only asum of Rs. 80 was requir- 
ed by Sri Ram for paying his and his 
daughter’s fare, This amount is not so 
exorbitant that it was not possible for 
Sri Ram to have spent it from out of 
his: salary amounting to Rs. 250 which 
he had received on 6-2-1974. Moreover, 
while travelling from Lucknow. to Har- 
dwar, Sri Ram’ was going from a divi- 
sion in which he was posted ‘to a place 
in another division where the railway 
officials ‘may mot be knowing him. In 
zase he was caught travelling without 
cicket, he was likely to lose his job. In 
Our opinion, he was unlikely to take 
such a great risk. We find from the list 
prepared by the railway administration 
showing the articles found on the per- 
zon of Sri Ram, that he did possess. a 
cicket for travelling between Rishikesh 
and Hardwar, This shows that after 
visiting Hardwar, Sri Ram had also 
gone to Rishikesh and that he had done 
so after purchasing a ticket. This fact 
ES not consistent with the suggestion 
made by learned counsel for the Rail- 
ways that Sri Ram being a railway ser- 
vant was unlikely to purchase a rail- 
way ticket for performing a railway 
Journey. In the circumstances there is 
a0 reason to think that Sri Ram did not 
>urchase a ticket for travelling between 
Sardwar and Lucknow, merely because 
after the accident no ticket was found 
either on his person or on the person. 
ef his daughter. It is quite likely that 
during the accident the ticket purchas- 
ed by'Sri Ram might have fallen away. 
Such a likelihood becomes all the more 
greater in -the instamt case in view of 
zhe fact. that no money or cash which 
Sri Ram . must have been carrying, is 
said to. have béen recovered either from — 
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the person of Sri Ram or from that of 
his daughter. 


19. In the result, we. do not accept 
the reasons given by the Claims Com- 
“missioner for holding that it was un- 
likely that Sri Ram was not a bona fide 
passenger at’ the time of the accident. 
The evidence on the record indicates 
that on 16-2-1974 before proceeding to 
Hardwar along with his daughter, Sri 
Ram had received his pay amounting to 
Rs, 250. There was nothing surprising 
if he carried the amount as mentioned 
by the witnesses that Sri Ram had after 
giving some money to his wife, taken 
the balance for performing the journey 
to Hardwar. Evidence produced in the 
case discloses that Sri Ram had in fact 
purchased ticket for performing a part 
of the journey between Rishikesh and 
Hardwar, In these circumstances, there 
is no reason to think that he did not 
purchase a ticket for , performing the 
„journey between Hardwar to Rishikesh, 
“merely because he was a railway ser- 
vant and the railway fare for him and 
his daughter came to Rs. 80. 

20. In the result, we are unable to 
agree with the Claims Commissioner 
that it had been shown that Sri Ram 
and his daughter were not bona fide 
passengers and that no compensation 
was payable in respect of. their death. 


21. Learned counsel 
the railways has not been able to ad- 
vance any argument for criticising the 
finding of the Claims Commisisoner 
that at the time of -accident Km, Kun- 
wari Devi was also travelling in the 
train- along with her father, Sri Ram. 
He conceded that if, it is found that Sri 
Ram and Km. Kunwari Devi were bona 
fide passengers, the claimants would 
be entitled to recover compensation 
amounting to Rs. 50,000 for the death 
of each one of them. The total compen- 
sation will thus come to Rs. 1 lac. 


22. The appeal, therefore succeeds 
and is allowed. The order of the claims 
tribunal is set aside. The claim made by 
the appellants is accepted for 1 lac, 
‘ie. Rs. 50,000 for the death of Sri Ram 
.and a like amount for the death of Km. 
Kunwari Devi. : 


D/- May 16, 1979. 

Sri Lalji. Sinha appearing for the re- 
spondents requested .for a certificate 
under Art. 133 of the Constitution of 
India, The decision in the appeal has 
gone against the Union on ‘a question of 
fact, viz. whether Sri Ram- and Km. 
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appearing for: 


A.I. R. 


Kunwari Devi were bona fide passen- 
gers or not. The proposed appeal does 
not, in our opinion involve any sub= 
satntial question of law of general im- 
portance which needs to be decided by 
‘the Supreme Court. The prayer made 
by a Sinha is rejected, 

Order accordingly. 
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SATISH CHANDRA C. J. AND 
-, YASHODA NANDAN J. 
Union of India, Applicant v. Firm 
Chhitarmal Ram Dayal and another, Re~ 
spondents. 


Civil Revn. 
28-2-1979.* 

Railways Act (9 of 1890), S. 77-C — 
Burden of proof — Consignment in de- 
fective packing — No evidence led to 
show negligence by railway — Consig- 
nor must prove that loss was not due to 


No. 1629 of 1975, D/- 


defective packing. 1974 All LJ 912, 
Overruled. 
Both the courts below - concurrently 


found that the oil despatched in the in- 
stant case was not packed in accordance 
with the prescribed rules on this sub- 
ject. :No evidence was lead by the plain-~ 
tiff-consignor to show that Railway 
or its' servant had negligently dealt with 
the consignment or that there was any 
misconduct on the part of Railway Em- 
ployees. In these circumstances, the 
burden of proof lay on the plaintiff to 
show that the loss could not have occa- 
sioned as a consequence of defective 
packing of the consignment. 1970 All -LJ 
28 Followed, Second Appeal No. 4202 of 
1965 D/- 24-10-1973 (All), Dist.; 1974 All 
LJ 912 Overruled, (Para 5) 
Cases Referred: Paras 
1974 All LJ 912 1, 5 
(1973) S.A. No. 4202 of 1965, D/- 24-10- 
1973 (All) Kanpur Leather Corpn. v. 
Union of India 
1970 All LJ 28 


Vinod Swarup, for Applicant. 
YASHODA NANDAN J.:— This revi- 


Chronological 


bd 


1, 5 
i, 3, 5 


‘sion by the defendant has been referred 


to a larger Bench by a learned. single 
Judge. because he entertained doubt on 
the question as to whether the decision 
rendered in Prabhu Lal v. Union of 
India (1970 All, LJ 28) has- been rightly 


*(Against judgment and decree of K. K, 
Birla 3rd Addl. Dist J., Agra, Dj/-. 19-5- 
1975.) 


Sw nw conn WNC 


1979 


distinguished by learned Single Judges 
in Babu Ram Kanhaiya Lal v. Union af 
India (1974 All LJ 912) and Kanpur 


Leather Corpn, v. Union of India, im. 


Second Appeal No. 4202 of 1965, deciced 
on October 24, 1973 (AlL). 


2. The relevant facts giving rise io 
this revision are that the  plaintiff-re- 
spondent consigned a wagon load of 675 
tins of mustard oil from Belanganj o 
Cuttack at railway risk. The packirg 
undisputedly was defective and at the 
destination some of the tins | dəs- 
patched were found to be damaged ard 
partly empty „while some ‘others were 
` found to be entirely empty. There Be- 
ing a short delivery of the consignmert, 
the plaintiff instituted a suit for recovery 
of Rs, 1,000/- against the defendant ap- 
plicant, 
ground that there was defective pack=rg 
of the goods consigned and consequenz y 
the railway was not responsible or 
the loss, if any. The trial court Cis- 
missed the suit on the ‘ground that 
under S. 77-C (2) of the Indian Railways 
Act the burden lay on the _ plain:c-ff 
to -prove misconduct and  negligemze 
on the part of the defendant and simze 
the plaintiff had failed to lead any esi- 
dence on this question, the suit coad 
not 
District Judge allowed the revision smd 
‘decreed the claim holding that-since zhe 
railway had led no evidence show-ag 
how the consignment had been dealt wizh 
it had failed to discharge its burden as a 
bailee and hence the plaintiffs claim was 
liable to be decreed. In the'view of zhe 
learned District Judge,. the railway ad- 
ministration should have led ‘evidenze 
establishing careful handling of the c31- 
signment and lack of negligence on treir 
part. The revision, as already stated, 
has been referred to a larger Bench 2- 
cause of the apparent conflict of opinion 
between a Division Bench decision of 
this Court and Single Judge decisions. 


3. The Division Bench consisting of 
W. Broome and G. C. Mathur, JJ., in 
Prabhu Lal v. Union of India (1970 All 
LJ 28), held referring to S. 74-A of 


the Indian Railways Act, 1961 and Sec- 


tion 77-C of the amended Act, that to 
attract these provisions the following 
three conditions must be satisfied :— 


“(1) that the goods, which are tender- 
‘ed to a railway administration for boxk- 
ing, are either in a defective condifion 
or are defectively packed or packed in a 
manner not in accordance with the gere- 


` 


Union of India v. Firm Ckkitarmal Ram Dayal 


The claim was resisted on the 


succeed. On revision, the learned, 
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ral or special order prescribing the man- 
Ler of packing : 
(2) that the fact of such defective con- 


‘dition or defective or improper packing 


has been recorded by the consignor or 
his agent in the forwarding note; and 


(3) that, as a consequence of the de- 
fective condition or defective or impro- 
per packing, the goocs -are liable to de- 
terioration, leakage, wastage or damage.” 


4. In the opinion of the Bench which 
decided the case it was not necessary for 
fhe railway administration for invoking 
the protection of the abovementioned 
ections to establish that the loss or 
shortage was the direct result of the 
defective packing. If the railway ad-- 
ministration successfully established that 
the three conditions set out above were 
satisfied, then those- provisions would 
apply and the plaintiff could not succeed 
except upon proving negligence or mis- 
conduct of the railway administration or 
its servants. It was further observed 
shat “of course if it is shown that the 
Toss, wastage or leakage, etc. could not 
have arisen from defective packing, ete. 
but was due to some extraneous cause, 
anconnected with the defective packing 
ete., Section 74-A or Section 77-C will 
not protect the railway administration. 
All that the railway administration has 
=o show is that the loss, wastage or lea- 
xage, etc. was liable to occur cn account 
of the defective condition or packing. 
The protection would not be available. if 
she plaintiff shows that the loss.ete. was 
not relatable to the defective packing, 
ate., but was due to some outside cause”. 


5. M. P. Mehrotra, J. in Babu Ram 
Xanhaiyalal v. Union of India (1974 All 
LJ 912) (supra) considered the scope of 
she abovementioned decision and seems 
zo have been of the opinion that even if 
the railway aministration established 
ihat the consignment was defectively 
packed, under Section 74-A of the 1961 
Act, it must further give evidence to 
show how the consignment had been 
dealt with during the transit as the 
said fact was within its special know- 
ledge and under Section 106 of the Evi- 
dence Act, it was required to disclose 
initially the manner in which it had 
handled the consignment and in the 
event of. its failure to disclose this spe- 
zial fact within its special knowledge, the 
court would draw an’ inference against 
the railways. A positive -finding was re- 
corded by the learned single Judge that 
the packing of the consignment was de- 
fective, The test provided in Prabhu Lal 
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v. Union of India (1970 All LJ 28) (supra) 
was consequently satisfied and' accord- 
ing to the Division Bench view of this 
Court it was for the consignee to estab- 
lish that the loss could not have been 


relatable to the defective consignment. - 


On the finding recorded that the consign- 
ment was defectively packed, the obser- 
vations made by M. P. Mehrotra, J. are 
clearly in conflict with the Division 
Bench decision in Prabhu Lal v. Union 
of India which was binding on the learn-. 
ed Single Judge. The decision by 
A. Banerji, J. in Kanpur Leather Corpn. 
v. Union of India, Second Appeal No. 4202 
of 1965 (All) is clearly distinguishable. 
The learned Judge recorded a finding 
that one of the three conditions, 
according to the decision in Prabhu Lal 
v. Union of India was liable to be estab- 
lished by the railway administration, had 
not been established in the case before 
him. The decision in the abovemention- 
ed case cannot. be consequently con- 
sidered as running counter to the - views 
expressed in Prabhu Lal v. Union of 
India. In the instant case, there. is a 
concurrent finding by both the courts be- 
low that the mustard oil despatched by 
the plaintiff-opposite party had been 
consigned in tins which were not packed 
in accordance with the prescribed rules 
on the subject. 
fever, relying on Babu Ram Kanhaiya Lal 
v. Union of India, held that since the 
applicant had failed to lead any evidence 
to: show how the consignment had been 


handied during transit the claim of the. 


opposite party must: be decreed. We 
have already noted that the decision re- 
lied on by the court below is in con- 
flict with the opinion of a Division Bench 
of this Court. The court below has notic- 
ed that the plaintiff has led no evidence 
to establish the negligence or miscon- 
duct of the railway or its servants. 
Under the circumstances, it was for the 
plaintiff-opposite party to have establish- 
ed by positive evidence that the loss in 
the consignment could not have been 
occasioned as a consequence of the de- 
fective packing of the congignement of 
oi]. The plaintiff-opposite: party led’ no 
evidence whatsoever. 


6. This revision must consequently 
succeed and is hereby allowed. The 
judgment and decree of the court below 
are set aside and that of the trial court 
restored. The applicant will be entitled 
to its costs from the opposite party. 

Revision allowed, 
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DEOKI NANDAN J, , 
Ratan Lal, Appellant v, Ramesh 


Chandra, and others Respondents. 


Second Appeal No. 319 of 1976, D/- 
10-1-1979.* 


Hindu Law — Gift — - Gift by paternal 
ancestor of grand paternal property — 
Property whether ancestral or separate 
property of donee, (Hindu el Act 
(30 of 1956), Ss. 6 and 8.) 


Where a female paternal ancestor of 
the denee had come in possession of the 
grand, paternal property of. the donee and 
in turn, she made a gift thereof to the 
donee. and thereby wanted to eonfer on 
the donee the same rights in the property 
and to impose upon him ‘the same obliga- 
tions which would have arisen if. the 
property had been inherited by the donee 
from ‘his grand parent-in due course of 
according to the Mitakshara 
law, the property received by the donee 
under the deed of gift would be ancestral 
and not his separate: property qua his 
male issues. Consequently, on the death 


of the donee, the succession to the pro- - 
pety in question, would be governed by 


S. 6 and not S. 8 of the Succession’ Act. 
(Paras 3, 7) 
Cases | Referred: Chronological Paras 


AIR 1953 SC 495: 1954 All LJ 25 5 


.B..N. Agarwal and A. N. Bhargava, for 
Appellant; K. N, Saxena, for Respon< 
dents. i i 


JUDGMENT :— This is a plaintiff's 


second appeal from the preliminary de- `“ 
-eree in a suit for partition. - The plaintiff 


had claimed his share in the property to 
be 9/40. By its preliminary decree dated 
dist July, 1967 the trial court decreed 
the plaintiff’s share to be 9/40 as claimed 
by him, but on appeal by some of the de- 
fendants, the lower appellate court held 
that the plaintiffs share was only 1/8 
and that he was liable to pay Rs. 1062.50 
p. to the defendant-appellants before it, 
as his share towards the consideration 
payable for the re-purchase of immov- 
able properties, ‘which could be adjusted 
against the value of the properties to be 
allotted against his share at the partition: 
The plaintiff-appellant has prayed for 
restoration of -the trial court’s ‘decree 
declaring his share to be 9/40. 


“(Against judgment and decree of L. N. 
Rai'2nd Addl. Dist. and S. J., er 
: _ Dj- '20-10- -1975.) 
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2. ‘The property in suit belonged to 
one Ram Chandra and has been found to 
have been his self acquired property. 
That finding -has not been cueStioned 
before me. Ram Chandra had a brother 
Chiman Lal and a sister Janki. Chiman 
Lal. had a son Raghubar. Arku Ram was 
Raghubar’s son. The plaintiff Ratan Lal 
is one of the sons of Arku Ram. Smt. 
Daropadi Bai, defendant-respondent Ne. 3 
is the widow `of.. Arku Ram. Raməsh 
“Chandra and Mahesh Chandra ‘defendant 
respondents 1 and 2 respectively, are zhe 


other sons of Arku Ram; and Smt. Karla- 


Bai, Smt, Mithla Bai, Smt. Vimla 3ai 


and Smt. Sukriti Bai, defendants Nos. 4, 


5, 6 and 7 respectively are the daughters 
of Arku Ram. After the death of Ram 
Chandra, his widow Parma Bai made an 
absolute gift of the property in question 
_by deed dated 28th April, 1905 (Ex. 14) 
to Ram Chandra’s sister Smt. Janki. 
Smt. Padma Bai died in 1906. Smt. Janki 
continued to possess the property until 
15th May, 1915 when she made a gift of 
the same by deed of that date (Ex. A-1) 
to Raghubar’s son Arku Ram, and there- 
after died in the year 1916. 


3. Arku Ram died on 21st Februery, 
1962 and the answer to the question 
_ whether the plaintiff’s share is 9/40 or 
‘1/8, turns on the answer to the question 
whether the property so received by 
Arku Ram from his paternal grand atnt, 
Smt. Janki, by the medium of the sift 
deed dated 15th May, 1915 (Ex. A-1) was 
his separate property, or ancestral qua 
his male issue. If it was the .separate 
property of Arku Ram, the plaintiffs 
share therein, would be that taken by 
succession, on Arku Ram’s death in che 
year 1961, under 5. 8 of the Hindu Sac- 
cession Act read with Class I of zhe 
schedule and Ss. 9, 10 and 19 thereof, 
which works out to 1/8,-as pleaded by 
the defendant-respondents; but in, case 
the property was ancestral in the hands 
of Arku Ram qua his male issue, he 
plaintiff's share would be that taken by 
deemed partition immediately before zhe 
death of his father, under’ S. 6 of che 
Act ie. 1/Sth plus 
1/5th “share, total 9/40 of the whole. 


4. The first significant fact to: be 
noticed is that the property came to 
Arku Ram from a paternal ancestor, 
and it cannot be dispited that if it had 
been inherited by Arku Ram's father 
Raghubar on the death of Ram Chandza’s 
widow Smt, Parma Bai, and by Arku 
Rem on Raghubar’s death, the property 
would have been ancestral in his- hards. 
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Dn Ram Chandra’s death the property 
vested in his widow Smt. Parma Bai as 
widow’s estate. She could not have made 
an absolute gift of the property to Ram 
‘handra’s sister Smt. Janki, Neverthe- 
-ess -she did make the gift. Smt. Janki 
‘vas accordingly liable to be divested of 
zhe property at the instance of the 
seversioners. The presumptive rever- 
sioner could even obtain a declaration 
during the lifetime of Smt. Parma Bai 
shat the gift made by her in Smt. Janki's 
favour was invalid and could not enure 
Jeyond the lifetime of Smt. Parma Bai, 


_and such a declaration could have been 


anforced by the actual reversioner on 
zhe death of Smt. Parma Bai when the 
Succession opened. Nevertheless, the 
reversioner, who in this case, was 
Raghubar, could also shave filed a suit 
for possession against Smt, Janki at any 
zime within 12 years from the date of 
she death of Smt. Parma Bai. He did 
not do so, but according to the finding 
of the lower appellate court in the 


-2ourse. of discussion under point No. 6, 


ne acquired the property by gift in 
favour of his son Arku Ram. He had no 
need to file a suit for possession as 
Smt. Janki. Bai voluntarily gave posses- 
sion over the property to his son Arku 
Ram. The evidence of the subsequent 
dealings with the property by Raghu- 
zar himself, as Arku Ram was a minor, 
[vide Ex, 5 dated 25th April, 1920 and 
ather documents), shows that Raghubar 
created the property as family property 
and not as the separate property of Arku 
Ram minor, of whom he was the natural 
Zuardian. \ a 


5. Both the courts below have held 
ihe two gifts to be invalid, but the 
ower appellate court had held that they 
were not avoided by the  reversioners 
2ntitled to do so, at whose instance 
alone they were voidable; and instead of 
avoiding them, Raghubar acquiesced in 
she gifts in favour of his son Arku Ram. 
The gift deeds were binding- on him, and 
Arku Ram acquired a valid title under 
zhe same. At any rate, the lower appel- 
ate court also held, the defendants who 
vere the appellants before it had no 
tight to avoid the gift deeds because of 
zhe bar of limitation. The fact, however, 
zemains that the gift in Arku Ram’s 
“avour was made by a paternai ancestor, 
Smt. Janki and was of grand paternal 
Se a In C. N. Arunachala Mudaliar 

C. A. Murugnatha, (AIR 1953 SC 495) 
Supreme Court held as, follows (at 
Sage 500): 
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“As the law is accepted and well set- 
tled that a Mitakshara father has com- 


plete powers of disposition over his self- 
acquired property, it must follow as a 
necessary consequence that’ the father 
is quite competent to provide expressly, 
when he makes ja gift, either that the 
donee would take it exclusively for him- 
self or that the’ gift would be for the 
benefit of his branch of the family. If 
there are express provisions to that 
effect either in the deed of gift or a will, 
ro difficulty is likely to arise and the 
interest which the son would take in 
such property would depend upon the 
terms of the grant. If, however, there are 
no clear words describing the kind of 
interest which the donee is to take, the 
question would! be one of construction 
and the court would have to collect the 
intention of the donor from the language 
of the document taken along with the 
surrounding circumstances in accordance 
with the well-known canons of con- 
SUCUCHION: ubasi. SEEREN EE á 


6. Let me look at the gift deed (Ext. 
A-1) dated 14th. May, 1915, and construe 
its language in the context of the sur- 
rounding circumstances and find out 
whether the property received by Arku 
Ram by the medium of the said gift was 
the separate property or ancestral in his 
hands qua his male issue. The gift-deed 
recites ; 


a far aan aaa WAHT TTA HIRST 
afe afgaat qatar Ye Hossa AIG aa 


gata at qia, lox Sad? tared gar aða 


CAS aT ATH garna TT Aar WATT 
asd ara afaa aarcarer afra agt ata, 
aw aa Mg afaa at et, ale aria 
HAET È WUT ATHE Te Å arfaa ar arfa 
aay aA 2 aa qA sat wis g, ate da 
fra er woariagl g afen HAR HISA 
gar fa are A? aA H A arg wade HANA 
sq aam gafes? art $ de Fat aay 
wea Fate mE wade HT aT arava 
waa $ faa amaaa apt ary cH fnar 
WEA ATTY Ol gegar gear FAT gar a 
garda fear 3 ami 92, AT 92 aT ey 
agat al gat ‘uw at sar aay ggeST 
afas ala ids aidt wegag JS qara 
dae BIST aI Ft Bray Yoo qia at 
RIT HSC HsH acy qar Aad) afar 
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‘from Ram Chandra, in due 


amas afer wet atdl at ga aca qz 
qafa ac & fe asm wane ad dt gE 
WAM ARB T TC agar aqar afg- 
HAT HST CE, alt gard yaar F way 
HATE RART BT ATTA ATA Tat BT He 
at ars wade wi ATH TAHT F2T ATAT AT 
ATA ataa Ta | aaa Ay anaa Bl aah 
feat aaa arg oor aah ari) asa uan? aT 
yaaa ahi fe ara ae awe AL ara 


fan ate wt 23 1 ga area ag afeaaaarar 
HS WAN NIRU TTY HAFST AL FENT 


Tas HoH say aA arguedla faar 
fadt cara $ agde az faa fa aaa TW, dT 
TE ARCA FTA ATT | 


7. The intention of the donor is clear 
that she wanted to confer on the donea 
the same rights in the property and to 
impose upon him the same obligations 
which. would have arisen if the. property 
would have been inherited by, Arku Ram 
course of 
inheritance according to the Mitakshara 
Hindu Law. She did not confer rights of 
an absolute owner. On the other hand, 
what she conferred by the gift deed was 
the right to remain in proprietary 
possession of the property and to enjoy 
its income. The estate conveyed by this 
document, in the property, was the 
estate. ordinarily enjoyed by the Karta 
of a Hindu joint family in coparcenary. 
property. 


8. On a true-construction of the said 
gift deed Ex. A-1, the irresistible conclu- 
sions ‘that. the property received by 
Arku Ram was ancestral in his hands. 
The result is that the plaintiff’s share in 
the property is 9/40 and not merely 1/8, 


9. With regard to the finding of the 
lower appellate court on points Nos. 13 
and 14 imposing the liability for pay- 
ment iof Rs. 1,062.50 P. on the plaintiff 
to be adjusted from his share, no ground 
of objection has been raised in the 
memorandum of appeal, nor did. the 
defendant-respondents’ counsel address 
any arguments before me on the cross- 
objection filed by them with regard to 
the amounts of cash, ornaments and clo- 
thes left by Arku Ram, or the loan of 
Rs. 1,500/- owed by him at his death, 
obviously because these findings relate 


to the realm of facts and no error could 
be pointed out therein. 


A. TL. R. i 
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10. In the result, the appeal succeeds 
and is allowed, The judgment and decr23 
of the lower appellate court in so far as 
it declares the share of the - 
appellant in the movable and immovakla | 
properties to be 1/8 instead of 9/40, arə 
set aside, and it is declared that th2 
share of the plaintiff-appellant in all tha 
properties in suit was 9/40 of the whoke, 
as decreed by the trial court. However, 
the decree of the lower appellate court 
declaring the plaintiff-appellant liable I> 
pay Rs. 1,062.50 P. by adjustment of th3 
Same against the value of his share, is 
maintained. The plaintiff-appellant shell 
be entitled to his costs throughout amd 
the preliminary decree passed by ths 
trial court shall stand modified accord- 
ingly, 

Order accordingk.. 
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_Ghasita, Applicant v. Smt.’ Brahma 
Wati and another, Opposite Parties. 


Civil Revn. No. 70 of 1976, D/- 27-1} 
1978.* 
(A) Civil P. C. (5 of 1908), S. 18% 


O. 21, Rr. 98, 99, 100, 103 (prior to 
amendment in 1976) — Order under cÈ- 
ther of Rr. 98 to 110 — Filing of separat2 
suit under R. 103 is not only remedy ~ 
Revision under S. 115 maintainable. | 


Rule 103 uses the words “may insti- 
tute a suit” and not the words “shall 
institute a suit”. Thus in every cas3 
where an order is passed under Rr, 98, 39 
or 101, filing of suit is not the only 
remedy available to the aggrieved party 
and he can take recourse of S. 115 of t= 
Code. (Paras 3, £) 


Where the conditions for exercise cf 
revisional jurisdiction exist, the order 
under O. 21, R. 100 can certainly be in 
terfered with, notwithstanding that thera 
is a provision for filing a separate sw-t 
under R. 103 of O. 21, C. P. C. The reri- 
sional Court will not, however, interfere 
where substantial justice is done. 

(Paras 3, 5) 

(B) Civil P. C. (5 of 1908), S. 115 — 
Scope — Any order not appealable — 
Revisable if conditions of S. 115 are ful- 
filled. 


*(Against Judgment and Order of D. D, 


Srivastava, 2nd Addl. Dist. and Sessicr.s 
Judge, Bijnor, D/- 8-11-1975). 


LV/LV/F141/78/JDD/DVT 


Ghasita v. Brahma Weti (Banerji J.) 


plaintiff- 
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Any order passed under the Code, 
which is not amenable to appeal, is revis- 
adle under S. 115, provided the require- 
ments of the said section are fulfilled. 
Ii the order is without jurisdiction or if 
the order has been passed as a result of 
failure to exercise jurisdiction or where 
tke order has been passed with material 
irregularity in exercise of jurisdiction, 
the court can certainly interfere in the 
exercise of its revisional jurisdiction. The 
revisional jurisdiction has been given to 
“a superior court for the purpose of seeing 
that the lower courts keep within bounds 
o: their jurisdiction and do not in the 
course of proceedings pass orders, which 
are palpably erroneous because of wrong 
exercise of jurisdiction. AIR 1964 All 302, 


Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1964 All 302 3 


Rishi Ram and Virendra Singh, for 
Applicant; V. K. aii for Opposite 
Farties. . 


ORDER :— Two contentions have been, 
raised by the learned counsel for the 
aplicant: Firstly, that the lower Couri 
had no jurisdiction to entertain or allow 
a revision against an order passed under 
C. 21, R. 100 of the Civil P. C. and, 
secondly, that even on the merits the 
v-der was without jurisdiction, as the 
Court below misread and misconstrued . 
the evidence on record and thereby 
e7roneously ‘set aside the order of the 
execution Court. 


2 To appreciate the contentions, it 
will be relevant to set down a few facts. 
amt. Brahma Wati filed a suit for reco-. 
very of a sum of Rs, 2,090/- and for 
possession over two shops. This suit was 
fled against one Om Prakash. The suit 
was decreed on the 29th Sept., 1969 and 
tre appeal filed by Om Prakash was dis- 
missd by the District Judge, Bijnor, by 
kis order dated 22nd Oct., 1970. The 
decree was put in execution and Smt. 
Erahma Wati got possession over the 
Eroperty in question, The present appli- 


cant, Ghasita moved an application 
under Order 21, Rule 100 of the 
Code claiming that he had been 


ilegally dispossessed and prayed for 
keing put back in possession of the 
snops in question. This application was 
allowed by the execution Court. Smt. 
Brahma Wati filed a revision, which was 
allowed by the II Additional District 
Judge, Bijnor by his order dated 8-11- 
1975, holding that Gkasita had failed to 
establish his rights in the shops and the 
cbjection ought to have been dismissed 


A 
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by the execution Court. This revision is 
directed against the above order, 


3. In support of his contention that 
the revision was not maintainable, learn- 
ed counsel for|the applicant referred to 
the provisions of O. 21, R. 103 of the 
Code before its amendment by the 1976 
Amending Act, | which provided for the 
filing of a suit to establish -the right 
and the words|“subject to the result of 
such suit, if any, the order shall be con- 
clusive.” It is true that-a. party other 
than the judgment-debtor aggrieved by 
an order made: under Rr. 98, 99 or 101 
may institute a suit to establish - the 
right which he! claims. to the present 
possession of the property. The execu- 
tion court in the present case had passed 


an order under, R. 101 ordering Ghasita 


to be restored ito possession. Therefore, 
a suit could ‘be instituted by “Smt. 
Brahma Wati, but it will be noticed that 
`R. 103 uses the words “may institute a 
suit” and not the words “shall institute 
ja- suit. ” The question arises whether in 
every case where an. order is passed 
under Rr. 98, 99 or 101 the only remedy 
of the aggrieved party is to file a suit or 


can he take recourse of S. 115 of the | 


Code. In my opinion, it will not be cor- 
rect to hold that the suit is the one and 
ithe only remedy in such a case. 


Any order ‘passed under, the Code, 
which is not amenable to appeal, is revis- 


able under S. 115 of the Code, provided. 


the requirements of the said section are 
fulfilled. If the| order is without jurisdic- 
tion or if the order has been passed as a 
result of failure to exercise jurisdiction 
or where the order has been passed with 
material irregularity in exercise of juris- 
diction, the Court can certainly interfere 
with the exercise of its revisional juris- 
diction. The revisional jurisdiction has 
been given to a superior Court for the 
purpose of seeing that the lower Courts 
keep within bounds of their jurisdiction 


and do not in the course of proceedings 





pass orders, which are palpably erro- 
neous because| of wrong exercise of 
jurisdiction. Why should a party be 


relegated to a long drawn process of a 
suit when the’ error can be corrected by 
the superior Court in exercise of its revi- 
sional jurisdiction? If an order is patently 
erroneous because of an illegal exercise 
of jurisdiction, i it ought to be corrected 
at the first opportunity. Why should the 
matter be left to be corrected in the suit 
or in the appeal therefrom. Of course,. it 
goes without saying. that the order can 
be revised, provided it comes within the 


i 
F 
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\ 


. A. I. R. 
four corners of S. 115-of the Code. Where 
the case is. decided without considering 
the material placed or in disregard of the 
evidence or where the Court takes a 
patently mistaken view or omits to 
-decide relevant points or decides points 
which do not properly arise or where 
the Court pursues a procedure which 
results in failure of justice or in an 
erroneous exercise `of jurisdiction, the 
order, can certainly be interfered- in a 
revision, notwithstanding that there is a| - 
provision for the filing of a suit under 


(Banerji J.) 


R. 103 of O. 21 of the Code. I am sup- 
ported in this view by the decision of 
K. B. Asthana, J. (as he then was) in 


Hira | Lal v. Hari Narain, (AIR 1964 All 
302). lit was observed (at p. 307): 


“As I have found above that in the 
present case the Court below’has not at 
all properly approached the case and- 
has in arriving at the result in favour 
of the objector Hari Narain omitted to 
take ‘into consideration several pieces of 
evidence filed -on behalf of the auction 
purchasers applicants or at any rate has 
not given sufficient and proper conside- 
ration to the same and has taken into 
consideration materials which could not 
be legally taken into’ consideration in 
arriving at a finding in favour of the ob- 
' jector Hari Narain it does appear to 
me that in exercise of this. jurisdiction 
the Court below has acted with material 


illegality and irregularity vitiating . the 
result. > — 

Theré was an interference in the 
revisional: jurisdiction by the Court in 


the above case notwithstanding the provi- 
sioris!of R. 103 of O. 21 of the Code. 


4, In the present case also the 


ap- 
proach by the execution Court has not 
been; proper and material pieces. of 


evidence have not been considered by. 
the execution Court. That Court had not 
considered the fact that Jai Prakash was 
the own brother of Om Prakash and 
Ghasita claimed to be a tenant of Jai 
Prakash, The execution Court failed ‘to 
consider that the lease deed on which 
reliance was placed by Ghasita was not 
the deed . which was mentioned-in his 
objection. The description of the shops. 
was patently wrong. Further, the execu- 
tion Court had not compared the boun- 
daries of the premises to see whether 
they tallied. The execution Court has 
not considered the matter which has 
been ‘traversed in the judgment ‘in -sujt 
holding that Jai Prakash had absolute- - 
ly no rights in the property. It was not 
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„held that Jai Prakash was in possessicm 
or had any rights in the same. Ghasica 
claimed his rights through Jai Prakas, 
but Jai Prakash was not shown to hare 
any rights in-the property. The failure 
of the execution Court: to consider these 
matters certainly vitiated its conclusio 
It certainly - had placed heavy reliance 
on the date of taking possession. Thet, 
in my opinion, would not be very matz- 
rial, An execution Court considering the 
application under-O. 21, R. 100 of the 
Code must consider the matter careful-r 
and properly and not casually. Valuab_e 
rights of the parties are involved in tha 
adjudication and it is, therefore, neces- 
sary that the relevant material is com- 
sidered before a decision is given. In the 


present case, it appears that the execu~. 


tion Court had not applied its mind as 
was required and failed to consider 
material pieces of evidence pointed ow: 
above. Consequently, its order could ke 
revised. Even on the merits, the order «= 
the execution Court was 
revised and corrected. 


5. Section 115 of the -Code is discre- ' 


tionary. It is not necessary: for the rev- 
sional Court to exercise its jurisdiction ir 
each and every case where it finds a 
illegality in exercise of jurisdiction. -z 
the Court comes to the conclusion thai 
substantial justice has been done, it maş 
decline to interfere. Having considerec 
the orders passed by the Courts below 
and the contentions raised at- thə Bar,- 
am satisfied that even otherwise this is 
not a fit case in which the powers of this 
Court under:S, 115 of the Code should te 
exercised. 
done. The decree-holder ought not to be 
deprived of the fruits of his decree, arc 
particularly by a person, who does ne 
appear to have any right in the vroperty 
in dispute. In the circumstances of the 
case, I would decline to interfere with 
the order passed by the Court below. 


6. In the result, therefore, the revi- 
sion fails and is dismissed, but withow: 
any order as to costs, 


Revision dismisseL 


‘Ravenue, 


interest got vested in 


liable to tke. 


Substantial justice has beer- 
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l SPECIAL BENCH 
SATISH CHANDRA C. J, 
K. C. AGRAWAL AND 

= oe R. R. RASTOGI JJ. 

Sita Ram, Applicant v. Board of 
Respondent. 

Stamp Act Reference 
1971, D/- 4-7-1979. l 

(A) Stamp Act {2 of 1899), Sec- 
tions 2 (24) (c) 6, Sch. IB (U. P.) 
Arts. 58-A and 64A — “Settlement,” 
weaning of — Document creating a 
trust — Executants entrusted the pro- 
perty to a new body of trustees creat- 
ed, under the document — Disposition 
oi property was for charitable purpose 
— Property no longer belonged 
absolutely , to settlors — Beneficial 
beneficiaries — 
Held the document was a ‘settlement 
ckargeable with duty under Art, 58A 
amd not a declaration of trust charge- 
able under Art. 64A — Even if a 
decument is covered by both Articles 
it would he chargeable, in view of 
Section 6, under Article 58 as duty 
chargeable thereunder is higher than 
duty chargeable under Article 64. : 

_ (Paras 6, 12, 13, 15, 17, 20, 21) 

(B) Deed — Construction — Whole 
of the document must be read for 
finding true meaning of the instru- 


No. 411 of 


_ment — Picking of a sentence and to 


censtrue document on its. basis is not 
permitted. (Para 18) 
Cases Referred Chronological Paras. 
A-R 1977 SC 500 19 
A-R 1970 SC 1722 P 14 
AIR 1967 Bom 369 (7B) 12 
IR 1964 All 537 : 1964 All LJ 301 : 
(SB) . 16,-17 
1960 AC 1 : (1959) 3 All ER 603, 
Grey v. Inland Revenue Commr. 1i 
(1955) 28 ITR 110 (All) 8 
AIR 1947 All 141 : 1946 All LJ 450 ` 
(SB) 16 


(1872) 7 Ex 211: 41 LJ Ex 106, Limmer - 
Asphalte Paving Co. v. Commrs. of In- 
land Revenue . 18 
Ram Oudh Misra, for Applicant; 

Si anding Counsel, for Respondent. 
K.C. AGRAWAL, J.:— The question 

involved in this Reference made by 

the Board of ` Revenue under Sec- 
tion 57 of the Stamp Act is as under: 

“Whether the document under refer- 
erce (Annexure I) comes within the 


Gw/Gw/D462/79/LGc 


` 
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definition of a ‘settlement’ as given in 
Section 2° (24); clause (c) of the Stamp 
Act and is chargeable with duty under 
Article 58-A | Schedule I-B thereof or 
is a declaration of trust chargeable 
under Article 64-A Schedule I-B of 
the said Act” l 


2. The facts leading to the above 
reference lie .within a narrow com- 
pass. Sita Ram and Smt. Laxmi Devi 
were the owners of a house situate in 
Mohalla Sahabganj Padreuna, District 
Deoria. On 12-3-1962, the house was 
transferred ito Goswami Tulsidas 
Vidyalaya, 'Padrauna. The donee 
-failed to observe the conditions. Con- 
sequently, Sita’ Ram and Smt, 
Laxmi Devi, | who were the donors, 
took over ‘possession of the said 
house. On 3175-1967, they executed the 
document under reference. The ~ re- 
citals in the aforesaid document show 
that as the donee of the previous gift 
had failed to observe the conditions, 
the gift deed was revoked.-After revok- 
ing the gift .of 1962, they created a 
trust and- entrusted the management of 
the said building in the said body in 
perpetuity. The document further 
showed that possession over the build- 
ing had been | given to the trustees and 
it was stated that the trust was 
irrevocable, ` 


3. The document was presented for. 


registration before the Sub-Registrar of 
Padrauna, who forwarded it to the 
Collector under Section 38 (2) of the 
Stamp Act. i The Collector had the 
market value of the property deter- 
mined, which was reported -to be 
Rs. 25,000/-. He was of the view that 
the document. being revocation of the 
previous settlement, the fresh settle- 
ment was chargeable’ separately to 
stamp duty ‘under Articles 58-B and 
58-A of Schedule I-B of the Stamp 
Act. However, being unable to come 
to a definite ‘conclusion, he referred the 
document to' the Board of Revenue 
under Sec. 56! (2) of the said Act, 


4. After hearing counsel for the 
parties, the | Board referred the case 
under Section 57 of the Stamp Aci 
to the High Court, 


5. While the executants’ contention 
was that the deed was a declaration 
of Trust and,| as such, chargeable only 
to a comparatively small duty and not 
maximum fixed under Article 64 of 
- Schedule I-B of the Stamp Act, the 


Revenue (SB) (K. C. Agrawal J.) 


A.I. R. 


that the 
stamp duty 
settlement under 
said Schedule, the 


Revenue’s contention was 
deed was chargeable with 
as an instrument of 
Article 58 of the 


-duty being the same as chargeable on 


a Bond. 


6. For a proper appreciation of the 
points involved, it would be relevant 
to refer to the provisions of Sec- 
tion 2 (24) of the Stamp Act, which 
defines the expression “settlement”, 
An analysis of the aforesaid provision 
would show that in order to bea 
‘settlement’ within the meaning of 
Section 2 (24), there must be: 


(i) a non-testamentary disposition off 
of property, movable or immovable, 

(ii) an instrument in writing in res- 
pect of such disposition, and 


(iii) the disposition must be in 
consideration of marriage, or for dis- 
tribution of property amongst the 


settlor’s family or his dependents or 
those for whom the settlor desires to 
provide, or for religious or charitable 


purpose. 
7. In this case, we are concerned 
with Clause (c) of Section 2 (24), 


Before we come to Clause (c), it may 
be pointed out that in order to be a 
‘settlement’, it is necessary that it 
must be anon-testamentary disposition. 
The word ‘disposition’ has not been 
defined in the Act. However, before 
we deal with the meaning of the ex- 
pression “Disposition”, it appears 
necessary to consider the scope of 
‘religious or charitable purposes’, In- 
asmuch as it is clear that if there is 
a disposition for any religious or chari- 
table purpose, the requirement of the 
definition of the expression “Settle- 
ment” may be satisfied. Religious and 
chariable purposes have nowhere been 


defined. The expression “charitable 
purpose”, however, does not admit of 
a rigid definition. Mukherjea in his 
book on “Hindu Law of ce and 
Charitable Endowments”’:, 1970 edition, 


at page 38, says: 

- “For the purpose of conveying its 
legal sense one can at the most enume- 
rate its various aspects and characteri-< 
stics, as they have been recognised by, 
the law of a particular country.” 


8. It was pointed out in J. K: 
Charitable Trust v. Commr, of Income 
Tax (1955-28 ITR 110) (Al), that al- 
though the Indian. Trust Act does not 


had 
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apply to charitable trusts, it Was- clea 
that three requirements -for such a 


charitable trust ‘are: i 

(i) Declaration an „inust binding 21 
the settlor, 

(ii) setting apart 
income, and . 

(iii) a statement of the object icr 
which the property is to be held. 


9. Applying the aforesaid tests in 
our case, there is little doubt that tre 
trust created fulfilled the aforesaid 
three requirements. 


10. The next thing, however, to te 
seen is as to whether the document wes 
a disposition. The word “disposition’, 
since it has not been defined, we have to 
80 by its dictionary meaning. While dog 
so, the context will also have to be 
borne in mind. This word is defined 
in the Chambers’s _ Dictionary aS 
“arrangement; 
property”. In Stroud's Judicial Diz- 
tionary, the term ‘disposition’ has 
been defined as “a device intended <o 
comprehend a mode by which a pzJ- 
perty can pass, whether by act of 
parties or by an act of the lew.” 


11. Counsel appearing for the ez- 
ecutants contended that as in order 
to constitute a ‘disposition’, owners p 
of the property has to pass or to be 
transferred, the mere execution of “he 
trust deed would not amount to a cis- 
position unless the ownership was also 
transferred.In the first place, the words 
used in Section 2 (24) are ‘disposit.on 
of property’ and not ‘transfer. A 
transaction may amount to a ‘dispoasi- 
tion of property’, though it may not >e 

a ‘transfer’. Disposition is a word of 
anh wider connotation than a tras- 
fer. When a man creates a trust, 3e 
undoubtedly disposes of his property, 
though he may not be transferring it. 
Such a transaction results in effectivaly 
passing on the property from the donor 
to the trustees. On a disposition being 
made, the trustees become entitled to 
manage the property . and to use tne 
same for the beneficiaries. The use of 
the word ‘disposition’ must kave bæn 
intended to comprehend: every concefv- 
able mode by which a property zan 
pass. As- stated above, the word “D.s- 
position” is apt to include an act by an 
owner of property, the legal effect of 
which is that he ceases to be the owrer 
of any kind of interest in that gro- 
perty. Looking at its context, fis 


f 


” definite asset or 


plan for ‘disposing one’s - 
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ordinary meaning is not. cut down.- In 
tnese circumstances, it “appears .to us 
tnat a direction given by-an owner 
whereby the beneficial interest vested 
in him becomes vested in others, is 
a ‘disposition’. It is not possible to give 
iz a narrower meaning and to read as 
if it were synonym of sale, gift, or 
essignments, (See Grey v. Inland Re- 
venue Commr., 1960 A. C. 1 (HL)): Ir. 
cur view, it appears that there is no 
justification for giving the word “Dis- 
fosition” a narrower meaning than 
what it bears. 


12. Looking at the controversy from 
the above angle, it would be found 
that when the donors or the executants 
entrusted the property to a new body 
cf trustees created under the docu- 
ment under reference, they disposed of 
the property. This act amounted to a 
disposition. In Superintendent of 
stamps and Chief Controlling Revenue 
Authority v. Govind Parmeshwar Nair 
‘AIR 1967 Bom 369), a Full Bench of 
the Bombay High Court ruled: 


“When a man creates a trust and 
constitutes himself a trustee, he un- 
doubtedly disposes of his property 
though he is not transferring it.” 


13. As the dispcsition was for a 
charitable purpose, the same would 
amount to a settlement under S. 2 (24) 
of the Act. Since this was a settlement, 
“he same was chargeable with duty 
ander Article 58-A of Schedule I-B of 
the Stamp Act. As a result of the 
arrangement, which was given effect to 
the legal position was that the pro- 
gerty no longer belonged absolutely to 
the settlors and the beneficial interest 
n the property got vested in the bene- 
“iciaries. 


14. In Goli Eswariah v. Commr., of 
Gift Tax (AIR 1970 SC 1722), the Supreme 
Court considered the meaning of the 
word “Disposition” used in Sec. 2 (24) 
of the Gift Tax Act, 1958. It observed: 


“The word ‘disposition’ is not a term 
of law. Further, it has no precise mean- 
ing. Its meaning has to be gathered 
from the context in which it is used.” 


15. There is yet another reason 
‘which impels us to hold that the instru- 
ment in question did not attract Arti- 
cle 64. It may be noted here that the 
word ‘Trust’ is not definedin the Stamp 
Act. It may, therefore, be taken to 
have been used in the -same sense as 


? 
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in the Indiani Trusts Act, 1882. Sec- 
tion 1 of ithe Mndian Trusts Act provides 
that “Noghing hereinafter contained 
applies to public ‘or private religious 
or charitable endowments”. 
be clear that ' religious. or charitable 
endowments, whether, public or pri- 
vate, do not fall within the purview of 
the Trusts Act. Article 64 of Schedule 
I-B of the Stamp Act provides for the 
levy of stamp | duty on. trust. Accord- 
ingly, Article 64 of Schedule I-B can- 
‘not be pressed into service in a case 
like the present which deals with 
charitable trusts. l . 


16. Strong E was placed ona 
decision of a| Special Bench of this 
Court in Narendra Singh v. Board of 
Revenue (AIR) 1947 All 141). In this 
case, the High! Court considered a deed 
where the owner of the property 
transferred a part of it to three trustees 
who were to [manage the same on his. 
behalf during |his lifetime and. were 
to make ‘some arrangement in the 


event of his death. ‘The Special Bench. 


held that the document was not a 
‘settlement’? within the meaning of Sec- 
tion 2 (24) and could only be treated 
as a declaration of trust and stamped 
accordingly. This case, however, was 
not approved | ‘by a larger Bench in 
Board of Revenue v. Sridhar 
(AIR °1964 (|All: 537). It > was 
held in this case that the reasons given 
in Narendra 'Singh’s case were not 
sufficient to take an instrument outof 
the’ category of a settlement con- 
templated by Section 2 (24). Narendra 
Singh’s case | (supra) is, therefore, of 
no assistance to us. 


17. Section of the Stamp Act pro- 
vides that when an. instrument falls 
within two or |more of the descriptions 
given in Schedule I-A the instrument 
shall be chargeable with the higher of 
such duties. Even, therefore, when an 
instrument ‘is covered ‘by both Articles 
58 and 64 of the Stamp Act, it would 
be chargeable under Article 58, as the 
duty chargeable thereunder is higher 
than the duty | 
cle 64. In Sridhar’s case (supra) the 
Full Bench decision of this court in 
a similar situation, it was held that 
Article 58 would be applicable. The 
Full Bench observed: ` 


“The definition of the word ‘settle~ 
‘ment’ itself makes it ‘clear that even 


| ; 
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‘It will thus. 


chargeable under Arti- . 
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instruments’ which are executed con- 
taining a declaration of, trust can be 
settlements provided the conditions laid 
down earlier in that ` definition are ‘ 
satisfied. The ‘question, in these’ circum- 
stances, that -falls™for our opinion is 
whether a particular instrument, to 
which this: reference relates, is a settle- 
ment' or not, éven though it may, on 
the face of it, be. a deed of Trust. 
Under Section 6 of the Stamp Act, if 
a deed of Trust also amounts to a 
settlement, - the stamp. duty- will - be 
chargeable on it as an instrument of 
settlement under Article 58 of the 
Schedule I-B of the Act, and not as an 
instrument of Trust under Article 64 
of Schedule I-B of the Act.” 

18.: It was next contended that as 
the trust was made only for the 
management of the property, no dis- 
position of the property had been done. 


In this context,’ counsel laid emphasis 
on the fact that the: trustees had 
neither been given any right of 


transferring the property nor the right 
of ownership. The submission is devoid 
of substance. In this context, it is 
matérial to note the rule of construc- 
tion : applicable to such a document, 
The rule is that the whole of the docu- 
ment. must be read for finding the true 
meaning of the instrument. The rule 
does | not permit the picking of a 
sentence and to construe a document 
on its basis. In Limmer Asphalte Paving 
Co. vl Commrs. of Inland Revenue ((1872) 
7 Ex. 211}, it was stated: 


“In, order to determine, whether any, 
and if any, what stamp duty is charge- 
able upon an instrument the legal rule 
is, that the real and true meaning of 
the instrument is to be ascertained; 
that the description -of it given in the 
instrument itself by the parties is im- 
material, even although they may have 
believed that its effect and operation ¢ 
was to create a security mentioned in 


the Stamp Act, and they so declare.” 


19. - This case was. approved by the 
Supreme Court as laying down the 
correct law in Madras Refineries v, 
Board of Revenue (AIR 1977 SC 500) 

20, A reading of the' whole of the 
document would show that the conten- 
tion ‘of the executants has no force. 
Through this document, the property 
was given to the trust absolutely, and 
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that the donors ceased to have. amy 
leconcern with the same.- 


21. The result is that the. document 
in question is liable to stamp duty. as 
an instrument of settlement und=r 
Article 58 of Schedule I-B of the Stamp 
Act. Let this opinion be ‘returned to 
the Chief Controlling Revenue Autho- 
rity. In the circumstances, we direct 
the parties to bear their own costs.. 


Answered accordingly. 
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State of U. P., Applicant v. Smt, 
Shanti and others, Opposite Parties. 


Stamp Act Reference No. 991 of 1976, 
D/- 4-7-1979. 

(A) Stamp Act (2 of 1899), Sch. I-B 
(U. P.), Arts. 33, 55 (b) Document 
whether gift or release-deed — Determi- 
nation of — Heirs succeeding to property 
under S. 15, Hindu Succession Act — 
Are tenants-in-common — Relinquish- 
ment of shares by them in favour of oze 
tenant-in-common — Amounts to gift — 
Document is covered by Art. 33 and not 
by Art. 55 — Parties calling it as release 
deed — Not a decisive factor —. Court 
entitled, on interpretation of recitals, to 
treat it as gift. (T. P. Act (4 of 1883}, 
S. 123). (Paras 6, 7, 8) 

(B) Stamp Act (2 of 1899), S. 5 — Ap- 
plicability — Instrument comprising opr 
relating to several distinct matters 
Tenants-in-common — Relinquishment of 
their shares in property im favour nf 
one — Document not a multifarious i1- 
trument relating to several distinct met- 


ters — S. 5 is not applicable. (Para 3) 
Cases Referred : Chronological Paras 
AIR 1967 SC 1395 8 
AIR 1960 Mad 33 i 8 
AIR 1954 Mad § 8 


Standing Counsel, for Applicant; R. 3. 
K. Trivedi, for Opposite Parties. 


K. C. AGRAWAL, J.:— This is a ra- 
ference made by the Board of Revenue, 
under Section 57 of the Indian Stamp 
Act. The questions referred: are: . 


1. “Whether the instruments under 
consideration (Annexure 1 to the refer- 
ence) embodies substance of a transa2- 
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t.on which is a gift covered by Art. 33 
cf Schedule I-B of the Act or is only a 
Eelease covered by Art. 55 of Sch. I-B 
cf the Act? l 

2. Keeping in view the provisions of 
Section 5 of the Act and the distinct in- 
terests of each and every executant de- 
marcated with clear precision in the 
Eody of the instrument does the instru- 
ment under consideration, relate to such 
s2veral distinct matters as are, under the 
said section, chargeable with the aggre- 
pate amount of duties with which sepa- 


‘rate instruments, each comprising or re- 


lating to one of such matters, would be 
Chargeable under the said Act? 


2. One Shrimati Thagia widow of 
Malangilal was the owner of a house, 
kaving received the same from her 
father through a registered will dated 
5-9-38. Shrimati Thagia had four daught- 
ers and one son. One of the daughters 
=mt. Kaushi pre-deceased her mother 
=mt. Thagia. Shrimavi Thagia died on 
$-8-1971, leaving behind the following 
heirs :— 


. Sri Krishna 

. Smt. Shanti } 

. Smt. Damyanti All daughters 
Smt. Annapurna j 

. Sri Jagdish Prasad 

. Sri Ramesh Chandra \ sons 

Sri Dinesh Chandra J 

. Smt. Kishori, daughter of one of 
predeceased daughter Smt. Kaushi. 


. After her death, the house devolv- 


son 


On OU mo Ne 


Q 


ed on her son, daughter and grandsons. 


Cn 6-9-1971 the three daughters of Smt. 
Thagia and four children of the pre-de- 
c2ased daughter jointly executed a re- 
lease deed renouncing all their claims 
against the house in favour of Shri 
Erishna and declaring him to be the ex- 
c.usive owner of the property. The 
valuation of the house was as shown in 
the deed Rs. 8050/- and the deed was 
written on a stamp sheet of Rs. 50/-, as 
provided in Art. 55 (b) of Sch. I-B of 
the Indian Stamp Act. 

4. When this document was presented 
fer registration, the Sub-Registrar im- 
pounded the same treating it as a con- 
vəyance and sent the same under Sec. 39 
to the Collector for realiastion of duty 
and penalty. The Collector referred the 
matter to the Chief Controlling Revenue 
Authority. Having found that the inter- 
pretation of the document involves sub- 
stantial question of law, the Chief Con- 
trolling Revenue Authority referred the 
Case to the High Court, 
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5. The main controversy in the pre- 
sent case is whether the document is a 
release of a gift. It is not disputed that 
Shrimati Thagia had received the house 
from her father under a will executed 
in the year 1938. She was the exclusive 
and full owner of this property. As 
Srimati Thagiaj died intestate, the pro- 
perty devolved according to the rules cf 
successions laid: down in Sections 15 and 
16 of the Hindu Succession Act. Sec. 19 
of the said Act provides:— . 


“If two or more heirs succeed together 
to the property of an intestate, 
shall take the property: — 


(a) Save as otherwise expressly pro- 
vided in this Act, per capita and not per 


stirpes; and | 
(b) as tenants-in-commen and not as 


joint tenants.” 


It would be found that the heirs suc- 
ceeding to the property under Sec. 15 are 
the tenants~in- -common. Tenancy-in-com- 
mon means that the share of each owner 
is specified and on his death it devolves 
on his heirs. A tenant-in-common is as 
to his own share, precisely in the same 
Position as an owner of a separate pro- 
perty. He can! transfer his share during 
his lifetime or by a Will. In a case where 
"a number of persons - ‘inherit as tenants- 
in-common, the share of each one of 
them is separate and distinct and has 
to be dealt with by the owner of. that 
share. 


6. In the sean case, on the death 
of Shrimati Tha gia all the-heirs succeed- 
ed together and each has equal share in 
his or her right. Shri Krishan, the: son 
of the deceased Thagia had only 1/5th 
share in the house. The remaining 4/5th 
share belonged to the daughters and’ to 
the children of pre-deceased daughter 
Shrimati Kaushi. Shri Krishan could 
claim right or title only over 1/5th share 
which he got from his mother. He could 
get right over the remaining 4/5th 
share if the same was transferred to 
him either by gift or by sale. In the in- 
stant case, the: document although was 
described as release deed but the label 
given by the executant to the document 
is not determinative of its character. 
The instrument, under consideration, re- 
cords the specified share of each of the 
seven executants and none of the sharers 
had any interest in the share of others. 
The document; was thus a gift and was 
covered by Art. 33 Sch. 1-B of the Act, 
and the duty was liable to be paid under 
this Article, 
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they’ 


SC 1395). 


A. I. È. 


7. Counsel for the applicant, however, 
contended that since the parties had de- 
scribed the instrument as release deed, 
the court has no power to go behind it 
and to treat it as a gift. The submission 
made is untenable. In order to interpret 
a document, the recitals in the said docu- 
ment are the safe and sole guide for 
such interpretation. It is not correct 
that what name, the parties chose to 
give to an instrument, could be decisive 
or even indicative of the true nature of 
the instrument for the purpose of stamp 
duty. Court is required to find out the 
true nature of the document and has not 
to surrender its judgment to the label 
or the name given by the parties. 


8.:'In Hutchi Gowder v. Bheema 
Gowder (AIR 1960 Mad 33), the Madras 
High Court held:— 


“A release deed can only feed title but 
cannot transfer title.” 


In S. P. Chinnathambiar v. V. R. P. 
Chinnathambiar (AIR 1954 Mad 5), the ob- 
servations were: — 

"Renunciation must be in favour of a 
person who had already title to the 
estate, the effect of which is only to en- 
large. ‘the right. Renunciation does not 
vest in a person a title where it did not 


exist.” 


These cases were approved by the Sup- 


reme Court in Kuppuswami Chettiar v. 


S. P: A. Arumugam Chettiar (AIR 1967 
In the present case, the re- 
lease was without any consideration but 
Since property may be transferred with- 
out consideration, such a transfer is a 
gift. Under S. 123-of the Transfer of 
Property Act, gift may be effected by a 
registered instrument signed by or on 
behalf of the donor and attested by at 
least two witnesses, Consequently, regis- 
tered instrument releasing the right, 
title and interest of the releasor without 


consideration may operate as a gift. In 


the present case, there was a clear m- 
tention to effect the transfer. It had been 
signed by all the releasors and had alsof. 
been attested. That being so, the docu- 
ment had to be treated as a gift. 


§ The second question is about the 
applicability of Section 5 of the Stamp 
Act. In the case of the Board of Re- 
venue, the aforesaid section was appli- 
cable. Under this section, an instrument 
comprising or relating. to several distinct 
matters is to be charged with the aggre- 
gate, amount of the duties with which 
separate instruments, each comprising or 
relating to one of such matters, would 
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be chargeable under this Act. In ox 
opinion, as the instrument does not deel 
with distinct matters, Section 5 did nct 
apply. The duty was not chargeakl2 
under this section. The document 
question was not a multifarious instr} 
ment relating to several distinct met- 
ters. Therefore, as the essentials whit 
could attract Section 5 were missing in 
the instant case, we are unable to s22 
how this instrument could fall: under tn2 
aforesaid provision. 

10. For all these reasons, our answ2f 
to the first question is that the instr- 
ment is a gift covered by Article 33 zf 
Schedule I-B of the Act. Our answer [9 
the second question is in the negative by 
holding that S. 5 of the Act would met 
apply to the present case. 

11. Let the papers be returned wia 
the above answers. No costs. 

Reference answered according. 
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Jagdish Lala and another, Applicants 
v. The Collector, Budait and othe:s, 
Respondents. i 


Stamp Act Reference No. 422 .of 1978, 
D/- 4-7-1979. 


Stamp Act (2 of 1899), s. 2 (14) ard 
(16), Sch. 1-B (U.P.), Art. 35 (6) — Lease 
— Auction of right to hold market kr 
Municipal Board —— Bid accepted ard 
bid sheets signed by President, Municipa: 
Board — Agreement became comple-e 
and was chargeable to stamp duty as er. 
agreement to let under Art. 35 (b) — Ac 
agreement to let need not be a [ease. 
(Paras 19, 13, 
Chronological Paras 
1976 All LJ 738 (FB 


Cases Referred: 
AIR 1977 All 93: 


tz 
AIR 1973 All 473 : 1973 All LJ 556 (SB_ 
TE 
AIR 1972. All 519 : 1972 All LJ 632 (SEY 
1=. 
AIR 1968 Andh Pra 213 (FB) 13 


Mohd. Moonis, for Applicants; Stand- 
ing Counsel, for Respondents. 


K. C. AGRAWAL, J.: — This is a 
reference made under S. 57 of the Stama 
Act by the Board of Revenue, U. P. The 
questions referred are: 


GW/GW/D471/79/MVI 


“— 


18, 23; 


Jagdish Lala v. Collector, Buctaun(35B) (K. C. Agrawal J.)-[Prs. 1-5] All. 307 


“i. Whether on the facts and circum- 
stances stated above, the - document 
Annexure ‘A’ was an agreement to let in 
consideration of Rs. 50,000/- and as such 
caargeable to duty as a lease under Arti- 
cle 35 (b) Sch. 1-B of the Stamp Act as 
amended from time to time in its appli- 
tation to Uttar Pradesh? 


2. In case the document in question 
is not held to fall under Art. 35 (b) of 
Sch. I-B, what stamp duty, if y was 
cnargeable on it?” 


2. The Municipal Board, Budaun, was 
the owner of certain market known as 
Sabzi Mandi. The right to hold the mar- 
kət for the period 1-4-1968 to 31-3-1969 
was auctioned on 8-3-1968. Four bids 
were offered. The highest bid for 
Rs. 50,000/- was of Ram Swarup, Jagdish 
Lal, Jiwan Lal and Kishan Lal jointly. 
They signed the bid sheet in token of 
acceptance of their offer. The highest bid 
was. accepted by the President of the 
Municipal Board, Budaun. The contrac- 
tors also recorded their acceptance of the 
terms and conditions of the auction. The 
terms and conditions incorporated in the 
b.d sheet were as under: 


1. The market was to be let out for 
one year, Le., 1-4-1968 to 31-3-1969. 


2. The total bid money was to be paid 
on the completion of the auction. 


3. Within a week of the acceptance 
o: the aurnets an agreement. was to be 
executed. 


4. The Chairman, Municipal Board, 
was authorised to cancel the Theka for 
fzilure of the highest- bidder to abide 
b7 any of the terms and conditions and 
the bidder was liable to pay any loss ` 
ircurred by the Board by re-auctioning 
the said market. 


3. The Inspector of Stamps and Re- 
gistration, Bareilly Circle, who had been 
appointed as Collector for the purposes 
of Ss. 33 and 40 of the Stamp Act, 
examined the said document in the office 
of the Municipal Board, Budaun, and 
treating it to be an agreement to let, 
impounded it and imposed duty of 
Rs. -2,250/- and an equal amount of 
penalty. under S. 40 of the said Act. 


A, Aggrieved by the aforesaid impo- 
sition, the contractors filed an applica- 
ticn before the Board of Revenue under 
S. 56 (1) of the Stamp Act. 

3, The case of the contraciors was 
that the document in question was not 
an agreement, hence was not dutiable 
under Art. 35 (b) of Sch. I-B. On the 


| 
t 
| 
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contrary, the view of the Board was that 
since the document contained all the 
essential conditions necessary for an 
agreement to let, as such, Art. 35 (b) was 
clearly attracted. 


i 

6. The question, therefore, that needs 
determination by us is whether the docu- 
ment in question could be held to be an 
agreement to let and, as such, was duti- 
able under Art: 35 (b) of Sch. I-B. . For 
deciding this question, it may be neces- 
sary to refer to some of the relevant 
provisions of law. The relevant portions 
of Art. 35 of Sch. I-B read as under: 


“35. Lease, including an under-lease or 
sub-lease and any agreement to let or 


sublet — 
(a) * $ * * 


f , 
(b) where the lease is granted for a 
fine or premium or for money advanced 
and where: no rent is reserved.” 


7. Section 2| (16) of the Indian Stamp 
Act defines “lease”. In so far as mate- 
rial for the purpose of the present case, 


it reads: l 


{ 
t 


t Lease’ = lease means a lease of 
immovable property, and includes also —-: 
(a) & (b) ia f . 


(c) any instrument Ey sien tolls o 


any description are let: 
(d) * * * * * 5 


8. The ve *Instrument” has also 
been defined in S. 2 (14) of the Stamp 
Act. It provides: 


“Instrument includes every document by 
which any right or liability is, or pur- 
ports to be, created, transferred, limited, 


extended, extinguished or recorded.” 


9. Article 35 of Sch. II-B would indi- 
cate that it is not only a lease which is 
covered by this Article, but also “any 
agreement to let”. An agreement to let 
' need not be a j|lease. In order to deter- 
mine whether in any given case, it is 
reasonable to | infer the existence of 
an agreement, one has to see if one party 
has made an “offer? and the other party 
has “accepted”! the same. To constitute 
an agreement, it is necessary that the 
intention of the parties must be definite 
and common to both. This can be achiev- 
ed if the terms and conditions are ex- 
pressly arrived at or could impliedly be 
_ found. 


10. The next question that arises in 
the present case is whether the bid sheet 
fulfilled the. requirements of an agree- 
` ment so as tobe covered by Art. 35 (b) 
of Sch. I-B. We have extracted the terms 
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and conditions of the agréement at ‘the 
very threshold. These terms: leave no 
room for doubt that. the parties had 
agreed to give and take the lease. It was, 
however, argued that since the holding 
of the auction was not in itself an offer 
to sell but only an “invitation to treat”, 
the contractors’ bid. was not an accept- 
ance and did not constitute an agreement. 
The submission even if be assumed to 
be correct, it does not justify the view 
that an agreement had not been arrived 
at inasmuch as when the contractors 
participated in the auction and offered 
the highest bid, they would be deemed 
to have made the offer and by the sub- 
sequent conduct of accepting the bid 
made by the contractors, the offer would 
be deemed to have been accepted by the 
Municipal Board. The terms of the 
agreement having been specifically 
stated, and the same were enforceable, 
the bid sheet was, therefore, an agree- 
ment. 


11. Relying on a decision of this Court 
in Trilok Chand v. Chief Controlling 
Revenue Authority (AIR 1973 All 473) 
(SB), learned counsel for the contractors 
contended that the bid sheet itself did 
not create any right or liability since it 
was not enforceable on the ground of 
vagueness. The submission made is not 
correct. In Trilok Chand’s case (supra), 
the Bench found that since any terms or 
conditions relating to (i) maximum rate 
of tolls chargeable by the applicant, (ii) 
the operation of the lease, (iii) the mode, 
manner and time of the payment of auc- 
tion money, and (iv) the consequences of 
any breach on the part of the applicant 
of the terms of the agreement, had not 
been mentioned, the agreement was not 
enforceable. The position in the instant 


‘case is, however, different. All the terms 


and conditions on which the lease had 
been given were stated in the bid sheet 
itself. It did not suffer from the vice of 
vagueness. It evidences an enforceable 
agreement. Accordingly, the aforesaid 
case of the Full Bench is not helpful to 
the contractors’ counsel. 


12. The next case relied upon was 
Mohd. Yaqoob Khan v. Chief Controlling 
Revenue Authority (AIR 1977 All 93) 
(FB). It is no doubt true that in this 
case the view taken was that the bid 
sheet neither created nor’ purported to 
create any right or liability, hence was 
not a document falling under Art. 35 (b) 
of Sch. 1-B of the Stamp Act. It may not 
be disputed that a bid sheet simpliciter 
may not amount. to an agreement SO as 
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to attract Art. 35. As already stated 
above, an agreement is the result cf 
mutual assent of two parties to certain 
terms, As in Mohd. Yaqub’s case (supra) 
the bid sheet did not incorporate the sc- 
ceptance of the offer made by the highest 
bidder, this Court held that the subse- 
quent acceptance by the Board of the 
offer made in the bid sheet would net 
make the bid sheet an agreement. 


13. In the instant case, it would te 
found that the offer was made imme- 
diately after the conclusion of the awe- 
tion by the contractors and the same was 
followed by the acceptance by the Boerd 
of this offer. In this view of the matter, 
the agreement became complete, and, as 
such, was chargeable to stamp duty as 
an agreement to let, under Art. 35 (b) of 
Sch. I-B of the Stamp Act. 


14. Counsel for the contractors, hcw- 
ever, contended that as one of the terms 
stated in the bid sheet itself contemplat- 
ed for the execution of a formal leese, 
the bid sheet could not be construed to 
be an agreement. He urged that Art. 35 
of Sch. [-B could apply only to a case 
where there was a present demise end 
as no actual demise took place under it, 
the bid sheet could not be considered to 
be an agreement attracting Art. 35. The 
submission made is not correct. 


15. In Darbari Singh v. Board. of 
Revenue (AIR 1972 All 519) (SB), the hn- 
provement Trust entered into an agr==- 
ment agreeing to execute a deed of lesse 
in favour of the applicant of. that case or 
his nominee. The question was wheter 
this document was. an agreement to Jet 
immovable property for the purpose of 
stamp duty. The High Court held trat 


the terms of the instrument made it. 


clear that the Improvement Trust Aad 
underaken to grant in future a lease. in 
favour of the applicant and the applicant 
for the purpose of obtaining the lesse 
paid certain amounts by way of premiwn. 
In these circumstances, the document was 
an agreement to let and, as. such, was 
liable to be stamped with the duty pre- 
scribed under Art. 35 of Sch. 
Stamp Act. The view taken further wss: 


“The Proviso added by the U.P.— 


(Amendment) Act of 1962 to Art. 35 œ) 
in Sch. I-B of the Stamp Act also makes 
it clear that the agreement to lease may 
be something different from the lese 
itself.” 

16. An agreement to lease can, there- 
fore, be an agreement which even thouzh 
`- binds the parties to execute.in future a 


I-B of tne . 
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lsase; may not effect demise by its own 
Drce. a R 


17. The view -taken in the above case 


: completely demolishes the submission 


made by the learned counsel for the con- 
tractors before us. It follows that mere- 
ly because that the actual demise had 
not taken place on the date of execution 
cf the agreement, and that a formal lease 
kad to follow, that would not affect the 
character of the document. 


"18. Counsel next contended that as the 
Chairman of the Municipal Board had no 
authority to accept the offer, the accept- 
ance made by him could not be consider- 
ed to be an agreement. Reference was 
made to Ss. 96 and 97 of the U. P. Muni- 
cipalities Act, which provide the manner 
in accordance with which a contract has 
to take place. The submission made is 
not correct. The President, in his official 
eapacity, accepted the offer of the con- 
sractors to take the Mandi for one year 
“or consideration of Rs. 50,000/- and on 
account of acceptance by the President 
she agreement to let became complete. In - 
dur view, the provisions of ithe U. P. 
Municipalities Act cannot be read in 
determining the Stamp Duty due on a 
document when the Stamp Act ` itself 
2ontains a definition of ‘lease’. Reading 
the definition of the word “lease” along 
with that of “Instrument”, it would be 
found that even if a document purports 
zo create or transfer a right, the same 
would attract the provisions of the Stamp 
Act. In the instant case, the document 
had been. signed by the President of the 
Municipal Board in his official capacity. 
It purported to create a right in favour 
>f the contractors. That being so, Arti- 
ale 35 (b) of Sch. I-B of the Stamp Act 
would be clearly attracted. 


19. In Hazrami Gangaram v. Kamla 
Bai (AIR 1968 Andh Pra 213), a Full 
Bench of the Andhra Pradesh High Court 
repelled the argument that a mortgage 
deed in order to bə covered by the 
Stamp Act should be a valid transfer in 
law. It held :— 


“In our opinion, there is no warrant 
for the importation of the requirements 
either of the Transfer of Property Act or 
the Registration Act to construe the 
documents or instruments under the 
Stamp Act, as the latter Act specifically 
defines the terms used therein.” 

Since we are,. however, not called upon 
to express any concluded opinion on the 
said controversy, it is not necessary for 
us to do so. It would suffice to mention 
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that there is nothing on the record of 
the present case to show that the Presi- 
dent of the Municipal Board had not 
been authorised: by the Board for enter- 
ing into the contract on its behalf or 
that a resolution, as was required by 
S. 96 of the U. P. Municipalities Act, 
had not been passed. Two things cannot 
be disputed. Firstly, Stamp duty is pay- 
able on instruments and not on transac- 
tions, and, secondly, the liability of an 
instrument to stamp duty depends on 
the circumstances which exist when the 


instrument is' executed. However, 
there is no doubt that the 
Court can have regard to what 


is said and done thereafter in order to 
discover the true position when the 
instrument was executed. In the instant 
case, nothing was pleaded on behalf of 
the applicant to'show that the Municipal 
Board concerned had not passed the reso- 
lution affirming: the agreement in ques- 
tion. The agreement was genuine agree- 
ment. 


20. For the reasons given above, we 
answer the first! question in the affirma- 
tive and hold that the document Annex- 
ure ‘A’ was an agreement to let and, as 
such, was chargeable to duty as a lease 
under Art. 35 (b) of Sch. I-B of the 
Stamp Act. 


21. As we have answered the first 
question in the | affirmative, the second 
question does not arise. 

22. The Revenue will be entitled to 
get costs of this reference which we 
assess at Rs. 300/-; 

| Answer accordingly. 
| 


i 
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Stamp Act (2 of 1899), S. 2 (16), Sche- 
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property — Benefits to arise out of land 
-- Agreement for three years granting 
right to take out by digging of manure 
and rubbish accumulated in trenches and 
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D/- 





drains within municipal area and selling 
it — Such a right amounts to a benefit 
arising out of land and as such it is im- 
movable property — Agreement is 
chargeable to Stamp duty under Arti- 
cle 35 (a) (ii) of Sch. I-B (U.P.) — (Traas- 
fer of Property Act (4 of 1882), S. 3). 
(Paras 5, 6, 7) 
Cases: Referred: Chronological . Paras 
(1968) Writ Petn. No. 1417 of 1967, D/- 
4-5-1968 (All), H. Sukhan Beg y. Board 
of Revenue, U. P. 5 
AIR 1956 SC 17 ) 5 


Standing Counsel, for Opposite Party. 


R. R. RASTOGI, J.:— This is a re- 
ference under Section 57 of the Indian 
Stamp Act (hereinafter referred to as ‘the 
Act’); the main question being whether 
the document under consideration is or is 
not liable to stamp duty under Article 35 
(a) (ii) of Schedule I-B of the U. P. 
Stamp (Amendment) Act, 1962, as an 
agreement of lease. 


2 The Municipal Board of Bareilly 
collects rubbish, manures ete. in trenches 
and pits at Nawab Nadi and Newada 
Sheikhan and after the rubbish and 
manures etc. get decomposed into 
manure the right of digging out and sel- 
ling the same is granted to contractor in 
lieu of periodical payments. By means 
of an agreement entered on September, 
6, 1963 between the Board on the one 
hand and Haji Sukhan Beg on the other, 
the right to take out by digging of 
manure and rubbish accumulated in tren- 
ches and drains within the municipal 
area of Bareilly was granted for a period 
of three years ending on June 30, 1965 on 
payment of Rs. 60,501.00 annually. On 
taking possession of the trenches and 
drains the contractor found that in a 
number of trenches and drains there was 
mud -instead of manure and that was of 
mo use to the agriculturists. Hence in 
order to compensate him for that loss the 
period of the Theka was extended up to 
September 30, 1966 by an amendment 
made ‘on 10th August, 1964; the terms 
and conditions were to remain the same 
and the contractor was to pay the same 
amount annually for the period from 
July 1, 1965 to September, 30, 1965 and 
the contract was to expire on 30th June, 
1967. 


3. That agreement was brought before 
the Collector, Bareilly for adjudication of 
stamp duty under Section 31 of the Act. 
The Collector made a reference to the 
Board of Revenue under Section 56 (2) 
of the Act, l 
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4. The Board of Revenue after hær- 
ing the contractor passed an order >n 
2-3-1967 holding that the instrummt 
under consideration was a lease for eae 
year and three months on payment of 
reserved rent of Rs. 60,501.00 and was 
chargeable, under Article 35 (a) (ii) of 
Schedule I-B of the U. P. Stamp (Amerm- 
ment) Act, 1962, with a duty of Rs. 2,747 -. 
The view taken by the Board of Rez- 
nue was that the instrument under emn- 
sideration was an agreement of leze. 
In view of the definition, of lease gian 
in Section 2 (16),.of the Act, a lease coAd 
only be of an immovable property. "ne 
expression ‘immovable property’ is zot 
defined in the Act and relying on the =- 
finition given in Section 3 (26) of me 
General Clauses Act, which definition 5n- 
cludes benefits to arise out of land, aad 
things attached thereto, the Board h=id 
that the right to dig and remove man=re 
from the trenches and drains is a beœ- 
fit arising out of land and consequerndy 
it would be an immovable propery. 
Thus, it‘ held that all the ingredients of 
a lease weré present in the case of ñ- 
strument under consideration and heze 
it was an agreement of lease. 


5 Haji Sukhan Beg filed a writ pei- 
tion under Article 226 of the Constitution 
of India, being W. P. No. 1417 of 1967 Œ. 
Sukhan Beg v. Board of Revenue, U. >.) 
challenging that order. That writ pei- 
tion came up for hearing before a lean- 
ed single Judge of this Court who €s- 
missed it on 4-5-1968. A Special Apreal 
was preferred from that decision whieh 
as well was. dismissed by a Divison 
Bench on 24-2-1969. The Bench deciding 
the Special Appeal, however, took mcte 
of the fact that though the Board of F=- 
venue had disposed of the Referee 
under Section 56 of the Act, there was 20 
attempt to take up the matter before me 
High Court under Section 57 of the Zat. 
Since the appellant had an alternative 
remedy, the Court did not think it necss- 
sary to interfere in the matter in ex=r- 
cise of its extraordinary jurisdiction un=r 
Article 226 of the Constitution. Acco- 
ingly, the contractor filed an ‘application 
on 1-7-1969 before the Board of Revenze 
with a prayer for making a reference to 
this Court under S. 57 of the Act. Thou=h, 


in the opinion of the Board the applicmt 
was not entitled to agitate the matt r, 
since this Court had expressed the view 
that an alternative remedy under S. 57 
of the Act was open to the contractez, 
the Board has referred the instrum=nt 
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Zor decision of the following points of 
“aw i— 

‘1 In view of the fact that no prayer 
was made to the Board of Revenue for 
making a reference. u/s 57, when they 
heard the . reference u/s 56 (2) of the 
Stamp Act, and that the Board not having 
ound that an intricate or important point 
3f law was involved in the case, whether 
“he Board is still under an obligation to 
make a reference to the Hon’ble Court 
als 57 (1) of the Act. 

2. If the answer to the above question 
s in the affirmative whether the docu- 
ment Annex. J is an agreement of lease of 
mmovable property as defined in Sec- 
tion 2 (16) of the Stamp Act for a period 
DÍ one year 3 months on an annual rent 
of Rs. 60,501/- and is chargeable under 
Article 35 (a) (ii) of Schedule IB of U. P. 
Stamp (Amendment) Act, 1962 with a 
Juty of Rs. 2,745/-. 


3. In case the document is not held to 
De a lease what would be its nature for 
purposes of Stamp Act and what stamp 
duty, if any, is payable on it”. 


After hearing the learned Chief Stand- 
mg Counsel we are. of the opinion that 
n regard to the nature of the instrument 
ander consideration the view taken by 
zhe Board of Revenue is absolutely cor- 
rect. There is no dispute about the facts 
DË the casé and the same we have nar- 
tated above. The question for considera- 
tion is as to whether the right given to 
sake out by digging manure, rubbish etc. 
trom trenches and drains is a benefit aris- 
-mg out of land and is as such an immov- 
able property. Section 2 (16) of- the Act 
defines lease as under :— i 

“ ‘lease’ means a lease of immovable 
property and also includes : 

(a) a patta 

(b) a kabuliyat or other undertaking 
n writing, not being a counterpart of a 
lease, to cultivate: occupy or pay or de- 
liver rent for, immovable property. 

(c) any instrument by which tolls of 
any description are let: 

(d) any writing on an application for 
a lease intending to signify that the ap- 
Dlieation is granted”. 
The expression ‘immovable property’ has 
not been defined in the Act. As defined 
n Section 3 (26) of the General 
lauses Act ‘immovable property’ in- 
nludes benefits that arise out of the land. 
The nature of right to.catch and carry 
away fish from specific portion of a lake 
eame up for consideration before the 
Supreme Court in Ananda Behera v. 
State of Orissa (AIR 1956 SC 17) and the 
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and carry away fish in specific portions 
of the lake over a specified future 
period amounts to a licence to enter on 
the land coupled with a grant to catch 
and carry away! the fish, that is to say, 
it is a profit a prendre, which is regard- 
ed in India as a benefit that arises out 
of the land and as such is immoveable 
property and for that reliance was placed 
on li Halsbury’ s Laws of England, 
page 387 (Hailsham Edition) (pp. 382 and 
383). As regards. the law in India it was 
observed :— ; 


“In India it is regarded as a benefit 
that arises out of the land and as such 
is immoveable property.” 

Reference was also made to S. 3(26) of the 
General Clauses Act for this purpose. 
The Transfer of Property Act does not 
define the term except to say that immov- 
eable property does not include standing 
timber, growing! crops or grass. As fish 
do not come in that category, the defini- 
tien in the General Clauses Act applies 
and as a ‘profit a prendre’ is regarded as 
benefit arising out of land, it follows 
that it is immoveable property within 
the meaning of the Transfer of PEPEN 
Act. 

~ 6 It sould be seen, therefore, that a 
right to take out by digging manure and 
rubbish accumulated in specific trenches 
and drains and icarrying away the same 
and sell it amounts to a benefit arising 
out of land andias such it is immoveable 
property within ithe meaning of Transfer 
of Property Act. The instrument under 
consideration, therefore, is an agreement 
of lease chargeable to stamp duty under 
Art. 35 (a) (ii) of Sch. I-B of the U. P. 
Stamp (Amendment) Act, 1962 as held by 
the Board of Revenue. 


T. Hence Pa answer to question 
No. 2 is that the instrument under con- 
sideration is an agreement of lease 
chargeable to stamp duty under Arti- 
cle 35 (a) (ii) of Sch. IB of U.P. Stamp 
(Amendment) Act, 1962. 


8. In the circumstances of the case, 
question No. 1 need not be answered and 
question No. 3 does not arise. 

9. The reference is thus accordingly 
answered with costs. Counsel’s fee is 
assessed at Rs. 250/-. 

' “Answered accordingly. 


i 
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Stamp Act Reference No. 157 of 1976, 
D/- 4-7-1979. 

Stamp Act (2 of 1899), S. 2(10) and 
Sch, 1-B (U. P.) Art. 23 — Partnership 
Act (9 of 1932), Ss. 14, 15 — Deed of 
conveyance — Partnership firm — Re- 
tirement of partner — His share deter- 
mined and properties given to him in 
lieu of share — Deed executed — Held 
that there was no transfer of property 
and hence the deed was not conveyance 
within S. 2(10) — There is no difference 
between a case of retirement and that 
of dissolution. AIR 1966 Mys 323 (FB), 
Dissented from. (Paras 18, 19, 23, 24) 


Cases: Referred : Chronological Paras 
AIR 1972 All 1: 1971 All LJ 974 (SB) 
20 

AIR 1971 SC 2270: 1971 Tax LR 1547 
17, 18 

1971 All LJ 847: ATR 1971 All 540 (SB) 
20 

(1971) 80 ITR 291 (Guj) (FB) 12 
AIR 1968 SC 676 - - 45, 17 
AIR 1967 SC 1395. . 22 
AIR 1966 SC 1300 ' 0, 21 
AIR 1966 Mys 323 (FB) 21 
AIR 1959 Andh Pra 380 (FB) ` 14 


Standing Counsel, for Applicant; S. C. 
Srivastava, for Opposite Party. 


K. C. AGRAWAL, J.:— This is a re- 
ference under Section 57 of the Indian 
Stamp Act. The questions referred are: 

1. Whether on the facts and circum- 
stances stated above, the document An- 
nexure 'A‘' is a conveyance of property, 
as defined in Section 2 (10) of the Stamp 
Act? 

' 2, If the answer to the above question 
is in the affirmative then, whether stamp 
duty will be payable on the amount of 
Rs, 2,14,420/~ or the market yalue which- 
ever is higher in terms of provisions of 
Art. 23 Sch. I-B of the Stamp Act, as 
amended in U. P.? 


2. The relevant facts, which led to 
the making of the present reference by 
the Chief Controlling Revenue Authority 
to the High Court are these. M/s. Auto 
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Sales was a partnership firm. It pur 
chased certain lands in village Rangpura 
in 1964 under two separate sale deeds in 
the names of Chandra Mohan and Man 
Mohan. These were described as Ee- 
nami transactions. The two  ostensitle 
owners relinquished their rights, ti-e 
and interest’ in favour of M/s. Avto 
Sales. After relinquishment, M/s. Avto 
Sales made constructions. Gunjan Gupza, 
who was also a partner of M/s. Artto 
Sales withdrew from the partnership m 
Nov., 1969. .Thereupon, the firm wes 
reconstituted. At the time of withdre- 
wal of Gunjan Gupta, accounts were 
taken and his share was determined. 
Gunjan Gupta was given the propert-es 
in lieu of his share, to which he wes 
found entitled. In pursuance of tis 
agreement, a deed purporting to ke 
“Deed of Release” dated 25-4-1971 wës 
executed. It is stated in this documert 
that Gunjan Gupta would be the seie 
and full owner of the properties descrit- 
ed at its foot. This included agricult- 
ral. plots as well as constructions made 
thereon. 


3. Having felt doubtful that the afore- 
said document could be a release deed, 
the Collector Allahabad, drew up .a 
statement of the case and referred it tcr 
the decision of the Chief Controlling Fe- 
venue Authority, which is the Board ef 
Revenue in the instant case. According 
to the view of the Collector, the docu- 
ment was a conveyance hence the dtty 
paid thereon was not sufficient. There- 
upon, the Board submitted the two ques- 
tions, mentioned above, for decision of 
the High Court. 


4. Before we proceed to consicer 
the points urged, it would be re- 
levant to note some of the clauses ef 
the deed on which the interpretation ef 
the document depends. These are: 


i. That the first party do hereby re- 
lease and relinquish in favour of fhe 
second party all their right, title and =:- 
terest in ALL THAT premises, includirg 
the land, . building fixtures and fittirgs 
ete., described in the schedule herein bte- 
low, TO HAVE AND HOLD the sawe 
absolutely as Bhumidhar of the lard 
and owners of all the buildings and fx- 
tures and fittings standing thereon, ard 
the FIRST PARTY do hereby declare 
that the said premises are and have been 
with effect from Nov. 28, 1968 the excit- 
sive property of the SECOND PARTY 
who is since that date absolutely entit.- 
ed thereto; y Ae 
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3. That the valuation of the property 


released was Rs. -2,14,420/- as per books 


cf the FIRST PARTY firm which amount 
kas been received from the SECOND 
PARTY by book. adjustment in the ac- 
counts of the FIRST PARTY Firm. 

5. The firm’s argument was that since 
Gunjan Gupta was a co-owner in the 
Eroperties of the partnership firm, there- 
fore, the release of the properties made 
by the firm in his favour could not 
¿mount to a sale and hence the docu- 
ment was not a conveyance. The case 
cf the Revenue, however, was that as 
the properties were transferred to Gun- 
jan Gupta in lieu of Rs. 2,14,420/-, 
which was payable to him by the firm, 
the document was’a conveyance of the 
properties by sale. 


6. At this place, it would be appro- 
priate to notice the law on the nature of 
the rights of a partner qua partnership 
property. A partner of a firm is in the 
same position as a co-owner of the joint 
property in relation to other co-owners. 
The concept of partnership is to embark 
upon a joint venture and for that pur- 
pose to bring in a capital money or 
€ven property, including immovable pro- 
perty. Once a partner brings his proper- 
ties to the common hotch-potch of a 
partnership, _ whatever is brought. in 
would cease to be the exclusive pro- 
perty of that partner. It would be the 
trading asset of the partnership in which 
all the partners would have their shares. 
As a practical matter, now the partner- 
ship, rather the partners, owns the 
firm’s property. A partner, subject to 
any agreement between the partners, has 
an equal right with his partners to pos- 
sess specific partnership property for 
partnership purposes, but has no right to 
possess such property for any other pur- 
pose. Hence, in the absence of a special 
egreement, neither a partner separately 
owns or has the exclusive right of pos- 
session of, any particular article of part- 
mership property, nor does either part- 
mer own any proportional part of any 
partnership property, but each has domi- 
Rion over the whole article and over 
the entire partnership property. 


7. Lindley on` Partnership, Twelfth 
Edition, at p. 375 described the nature of 
the share of a partner in a partnership, 
és under:-— 

“What is meant by the share of a 
partner in his proportion of the partner- 
ship assets after they have been all rea- 
sed and converted into money, and all 
the partnership debts and liabilities have 
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been paid and discharged. This it is 
and. this only,' which on the death of a 
partner passes;to his representatives, or 
to a legatee of his share; and which .on 
his bankruptcy, passes to his trustee.” 


8 The law jin India is not different, 
Ss. 14 and 15 of the Indian Partnership 
Act speak about what would constitute 
the property of a firm and lay down that 
such property shall be held for the pur- 
pose of the partnership, thereby indicat- 
‘ng that so long as the partnership con- 
tinues, no part of the assets of the 
partnership could be regarded as be- 
longing to any, individual partner. No 
individual partner can predicate his 
Share in a particular property belonging 
to the firm. He can get his share in the 
properties of the partnership only after 
the assets have been converted into 
money, and that too after the debts and 
Niabilities have: been’ paid and discharg- 
ed. It is after ‘the discharge that the re- 
sidue is liable ito be partitioned. Ss. 46, 
48 and 49 of the Partnership Act ‘enjoin 
this process being gone through before a 
partner can get his share n the assets 
of a partnership. 


9. The Supreme Court had occasion 
to consider this question in Narayanappa 
v. Bhaskara Krishnappa . (AIR 1966 SC 
1300), and after referring to the relevant 
provisions of the Partnership. Act, the 
Supreme Court; laid down the law to 
the following effect : 


“From a ‘perusal of these provisions, 
it would be abundantly clear that what- 
ever may be the character of the pro- 
perty which is ‘brought in by the part- 
ners when the ‘partnership is formed ‘or 
which may be acquired in the course of 
the business of. the partnership it be- 
comes the property of the firm and what 
a partner is entitled to is his share of 
profits, if any, accruing to the partner- 
ship from the realisation of this property 
and upon dissolution of the partnership 
to a share in the money representing 
the value of the property. No doubt, 
Since a firm has no legal existence, the 
partnership, property will vest in all 
the partners and in that sense every 
partner has an interest in the property 
of the partnership. During the subsis- 
tence of the partnership, however, no 
partner can deal with any portion of 
the property as his own. Nor can he as- 
sign his interest in a specific item of the 
partnership property to anyone. His 
right is to obtain such profits, if any, as 
fall to his share from time to time and 
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upon the dissolution of the firm toa 
share in the assets of th2 firm which re- 
main after satisfying the liabilities set 
out in clause (a) and sub-clauses (i), (ii) 
and (iii) of clause (b). oi S. 48.” 

10. Then again, at arother place’ in 
the same judgment, the Supreme. Court 
reiterated this position by saying in 
clear. and specific terms ; 

A his right during the subsistence 
of the partnership is to get his share of 
profits. from time to tire as may be 
agreed upon among the partners and 
after, the dissolution of the partnership 
or with his retirement trom partnership 
of the value of his share in the net part- 
nership assets as on the date of dissolu- 
tion or retirement afte? deduction of 
liabilities and prior charges.” 


11. The law laid down above would 
show that the interest cf a partner in 
the partnership is not an interest in a 
specific item of the partrership property. 
But, as pointed out above by the Sup- 
reme: Court itself, a parcner has a right 
only to get his share of profits during 
the period that a partrership subsists 
and on its dissolution to get the value of 
his share in the assets of the partnership 
firm.: The law in regard to dissolution 
of partnership would equally apply in 
the case of retirement. There is no difs 
ference in principle on the basis of which 
the position of a partner may be.. diffe- 
rent in case of his retirement. He stands 
in the same position qua the properties 
of partnership when he is retiring from 
the firm as his position becomes on dis- 
solution. 

12. In Velo Industrias v. Collector, 
Bhavnagar. ((1971). 80 ITR 291), a Full 
Bench of the Gujarat High Court was 
called upon to consider this controversy, 
It held:— 

“When, therefore a partner retires 
from the partnership anc the amount of 
his share in the net pertnership assets 
after ‘deduction of liabilities and- prior 
charges is determined on taking accounts 
on the footing of a notional sale of the 
partnership assets and given to him, 
what he receives is his stare in the part- 
nership and ‘not any price for sale of 
his interest in the partnership. His share 
in the partnership is worked out by tak- 
ing accounts in the menner prescribed 
by relevant provisions of the partner- 
ship law and it is this and this only, 
namely, his share in the partnership, 
which he receives in terms, of money. 
There is in this transaction no element 
ef sale; the retiring pertner does not 
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sell his interest in the partnership to th: 
continuing partners. He on the contrar3, 
carves out his interest and takes it awe” 
by evaluating it. This is exactly wha 
happened in the present case.” 

13. In this case, it would be noticed 
that the view. taken by the Full Benea 
was that a retiring partner does not sed 
his interest in the partnership to tke 
continuing partners. He only gets F5 
interest carved out. 

14. In A. Narayanappa v. B. Kris= 
nappa (AIR 1959 Andh Pra 380), a Ful 
Bench of the aforesaid court was r=- 
quired to consider whether transfer zf 
shares of partnership, which held ir> 
movable property among other assem, 
required registration. After considering 
the various provisions, the Full Benm 
held that a document evidencing reli: 
quishment by a partner of his interest 
in partnership assets does not requir 
registration, the reason being that t= 
properties of partnership belong jointly b 
all the partners, and that no partner 
could predicate his definite share in t- 
immovable property which he ‘cour 
transfer or give up. 


15. Dealing with the settlement cf 
accounts of a partnership firm on its dis- 
solution, the Supreme Court in Comm, 
of Income Tax, M. P. v:-Devas Cine Cae~ 
poration (AIR 1968°SC 676 (678)) held :— 

‘"The distribution of surplus is for 
the purpose of adjustment of the rigk:s 
of the partners in the assets of the par= 
ship, it does not amount to transfer cf 
assets.” 


16.. In this case, two partners hzi 
brought a theatre each into the par- 
nership. On - dissolution, each theat 
was returned to its original. owner fh 
Satisfaction of his claim. eas Suprer2 
Court held :— 
` “But thereby the Beras were not i 
law sold by the partnership to the inc 
vidual partners in consideration of res- 


pective shares in the residue ...... ‘Sale’ 
according to its ordinary meaning, is a 
transfer of property for a price....... Fa 


the purpose of dividing the residue amog 
the partners, if properties are allotted 
to the partners in satisfaction of their 
claims, the transactions must be deemed 
in law to take the form of a notion] 
Sale of the property to the partner ia 
Consideration of the money value of ks 
share.” 

16A. The Supreme Court observed : 

“The property so allotted to him cam- 
not be deemed in law to be sold to him,’. 
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17. This view was re-affirmed in 
Commr. of Income-tax U. P. v. Bankey 
Lal Vaidya (AIR 1971 SC 2270). While 
reaffirming the law laid down in Com- 
missioner -of Income-tax M. P. v. Devas 
Cine Corporation (Supra), the Supreme 
Court held that where on dissolution of 
partnership the assets of the firm are 
valued and a partner is paid a certain 
amount in lieu of his share of the assets, 
the transaction is not sale, exchange or 
transfer, and the amount received by the 
partner cannot be taxed as capital gains. 


18. It is true that the controversy in- 
volved in Bankey Lal’s case was not in 
ralation to the Stamp Act, but the law 
laid down therein decides the true nat- 
ure of the share which a partner re- 
c2ives on dissolution. Since there is no 
difference between a case of ratirement 
and that of dissolution, the law laid down 
im regard to dissolution will apply wit 
egual force in the case of retirement. 


19. For what has been said above, 
two things are clear. One is that a part- 
per stands on the same footing in rela- 
tion to partnership as a co-owner. Se- 
condly,'on retirement, there is no trans- 
far of interest either from the side of 
the retiring partnership in favour of the 
continuing partners or from the side of 
tne continuing partners in favour of the 
ratiring partners, 


20. In Govind Das y. Board of Re- 
venue (1971 All LJ 847), a Special Bench 
of this Court was called upon to consi- 
der the question whether the deed of 
retirement, on account of the payment 
of Rs. 55,000/- from the firm to the re- 
tiring partner be termed as a convey- 
ance, as defined in S. 2 (10) of the Stamp 
Act so as to attract duty under Art. 23 
of Schedule I-B or a deed of release. 
The Bench held that the document was 
mot a conveyance but a release. The 
reasons given for coming to the afore- 
said conclusion appear to be the same 
which have led us to hold that the docu- 
ment in question did not amount to a 
conveyance. Similar view was taken by 
another Special Bench of this Court in 
Narendra Bahadur Singh v. Chief Ins- 
pector of Stamps (AIR 1972 All 1). 

21. Strong reliance was placed by 
the learned counsel appearing for the 
revenue on a Full Bench decision of the 
Mysore High Court in. Venkatachalapathi 
v State (AIR 1966 Mys 323), in support 
o- his argument that the present 
instrument was a conveyance of sale 
Since the partnership transferred the 
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properties detailed in the document in 
favour of the retiring partner for a sum 
of money which was payable to him. It 
is no doubt true that the aforesaid deci- 
- Sion supports the contention of the Re- 
venue, but, with respect, we find oursel- 
ves unable to share the view taken in 
the aforesaid case. It appears that the 
true nature of the transaction and the 
relationship amongst the- partners had 
not been placed before the Bench decid- 
ing the aforesaid case. Moreover, as not- 
ed above, the Supreme Court’s decision 
given in Narayanappa’s case (supra) ap- 
pears to be directly on the point. Thus, 
we do not feel' persuaded to agree with 
the view taken by the Mysore High 
Court. 


22. References may also be made to 
the essential difference between a con- 
veyance and a release. In the case of a 
conveyance, there is a transfer, whereas 
in the case of a release there is no trans- 
fer’of an interest or right to another. A 
release can be ‘made only in favour of a 
person who has a pre-existing right or 
claim and by reason of the release the 
right is enlarged. In Kuppuswami_v. 
Arumugam (AIR 1967 SC 1395) the Sup- 
reme Court accepted the proposition as 
Correct, that ai release can only feed 
title but cannot transfer title or that 
renunciation must be in favour of a per- 
son who had already title to the estate, 
the effect of which is only to enlarge 
the right. Renunciation. does not vest in 
a person a title where it did not exist. 


23. In the present case, Gunjan Gupta 
was a partner of the firm and, therefore 
the document executed by the firm re- 
linquishing the rights in favour of the 
{former could only be a release. It was 
- inot a transfer,‘ having not been made in 
favour of a partner who had no interest 
in the property. The document executed 
does not transfer property, hence it was 
not a conveyance. 

24. We, accordingly, answer the first 
question in the negative by holding that 
the document Annexure ‘A’ is not a con- 
veyance, as defined in S. 2 (10) of the 
Stamp Act. 

25. Since the above question has been 
answered in the negative, the second 
question does not arise for our decision. 

26. The opposite party will ‘be entitl- 
ed to get costs from the Revenue, which 
We assess at Rs. 300/-. 

. Answer accordingly. 
a 
| 
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Gopal Krishan Sharma, Appellant v, - 


Dr. Mithilesh Kumari Sharma, Respon- 
dent. : 


Second Appeal No. 2282 of 1976, D/- 
26-4-1979.* 


(A) Hindu Marriage Act | (25 of 1955), 
S. 13 (1) (ia) — Divorce — Sacramental 
marriage — ‘Cruelty,’ meaning of — 
Word ‘treated’ used in the expression 


“has treated the other with cruelty,” 
connotation of — Wife aggrieved with 
the conduct of mother-in-law — Na 


complicity or interest of husband found 
involved in it — What was resented was 
that he witnessed it as a helpless obser- 
ver —- Held that the conduct of husband 
after taking into account the entire matri- 
monial relationship, surrounding circum- 
stances, character and personality of 
husband with all his limitations could 
not be characterised as one of cruelty 
towards his wife and no decree of divorce 
could be passed against him on that 
account — Distinction between sacra- 
mental marriage and contractual marri- 
age, pointed out. (Paras 18, 

i 19, 21, 22, 24, 25, 26, 30) 


(B) Hindu Marriage Act (1955), S. 13 
(1) (ia) — Divorce — 'Desertion’ — Proof 
of — Failure to establish animus deser- 
andi -— No charge of desertion can be 


sustained. (Para 32) 
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den 18 
(1790) 1 Hag Con 35: 161 ER 466, Evans 
v. Evans 23 


Sri Kant Sharma and P. S. Misra, for 
Appellant; R. N. Bhatta, for Respondent. 


JUDGMENT :— This is a  husband’s 
appeal from the judgment and decree of 
the District Judge Meerut, dated 28-40- 
1976 allowing the wife’s appeal in a p=4i- 
tion for divorce and decreeing the same. 
The petition was filed on the grounds of 
cruelty and desertion. 


2. Parties are Brahmins by caste. 
They were married according to Hindu 
rites on 24-11-1962. The appellant was 
26 and the respondent 22 years of sge 
at the time of marriage. Their fathers 
were high placed officers in the Educa- 
tion Department. The .appellant’s father 
was the Principal of the Government 
College at Nainital while the respondert’s 
father was an officer posted. at Luckncw. 
Their traditional faith in religion and its 
“Yituals is not in doubt. The appellart’s 
parents were conservative in views and 
had an orthodox way of living. The zp- 
pellant at the time of marriage, was an 
Assistant Conservator of Forest. wile 
the respondent was a student of ‘he 


M. B. B. S. When the respondent’s father 


approached the appellant’s father for the 
marriage -of his daughter with his son, 
` the appellants father, an educatiacist 
with views very set in domestic living, 
made it plain to the respondent’s father 
that the advanced studies of his datgh- 
ter in medicine would not be permi-ied 
‘to be utilized by her for a professior. or 
service career ‘in medicine. The resccn- 
dent’s father consulted his family =nd 
again approached the appellant’s fa-ker 
with his proposal for marriage. It was 
accepted and the marriage was perform- 
ed according to Hindu rites on 24-11-1382. 
The parties bound themselves intc a 
sacred wedlock and promised to remain 
united. None of them could then imag-ne 
that one would get sick of the other =nd 
seek for a release. But living, as we io, 
in an era of disintegration and growing 
disillusionment this marriage -could not 
last long. The fault does not appear to 
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‘thereafter lived with his son. 
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de much with the parties. The case un- 


Folds a story of unhealthy relations be- 


iween the mother-in-law and the daugh- . 
7er-in-law, a feature not . uncommon in 
families in this country. The respondent’s 
zomplaint is that she was ill-treated by 
her mother-in-law and the husband did 
not intervene, hence she could not live 
with him. 

3. To resume the narration of events, 
the respondent, after her marriage, went 
to Nainital with her husband where they 
lived in the Government accommodation 
provided to the husband’s father who 
was the Principal of the Government 
College. The husband and wife lived to- 
gether from 26-11-1962 to 30-11-1962. 
The respondent then returned to her 
parents. She wrote to her husband on 
17-12-1962 referring to the consumma- 
tion of marriage besides many other nice 
things. Her next visit to her husband was 


_ around 18th May of 1963. She lived with 


him till 23rd August, 1963. They were at 
Nainital from 18th May, 1963 to the Ist 
week of July, 1963 and thereafter at 
Delhi where the appellant’s father had a 
house. The respondent then left for her 
parents. She went to her husband on 
22nd November, 1963. They lived toge- 
ther from 22nd November, 1963 to 7th 
October, 1964 at different places where the 
appellant had to go on tour. During 
this period, the appellant’s father died on 
29th May, 1964. The appellant’s mother 
The res- 
pondent returned to her parents after 7th 
October, 1964. She joined the M. D. 
Course at Kanpur ir January 1965 and 
also took up a job aS a Demonstrator in 
the Medical College. This was not liked 
by her husband. He belonged to a con- 
servative family. The respondent appear- 
ed to be forward in views. The relations 
between the mother-in-law and the 
daughter-in-law did not appear to he 
happy. The mother-in-law often criticis- 
ed the respondent akout her living habits 
and sometimes rebuked ‘her as well. This 
is indicated in the respondent’s letter 
dated 19th May, 1964 (Ext. A-1) to her 
husband in which she said that the re- 
proaches of her mother-in-law were in- 
structive but what she did not like was 
his indifference to them. The respondent 
came to her husband in July, 1965 and 
lived with him at Meerut till 29th of 
November, 1965. She finally went back 
to her parents on 30th of November, 1965, 
never to return to her marital home. 


4. The respondent’s case was that her 
mother-in-law was greatly dissatisfied 
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with the dowry given by her parents and 
she was so annoyed that she never allow-' 
ed the appellant to meet the respondent 
or permitted them to live as husband and 
wife.. She had a complete hold on ‘her 
son and it was alleged that even in her 
first visit to her, marital home the res- 
pondent was not allowed to meet her 
husband and live with him with the 
result that the marriage was never con- 
summated. The, subsequent visits also 
ended in the same fashion, and the par- 
ties never enjoyed a marital life. The 
respondent was ,treated as an out-caste 
and was required to cook meals for the 
family, clean the utensils, wash the 
clothes, dust the floors and work like a 
maid servant, and the mother-in-law was 
all the time nagging at her and calling 
her names. During the lifetime of her 
father-in-law it was alleged that there 
was some restraint on the mother-in-law 
but after his death she became unbearable. 
This ruined her health. She made com- 
plaints to her husband but he showed 
his inability to intervene as he could not 
offend his mother. Lack of dffection for 
the wife is not pleaded. What is com- 
plained of his weakness to stand up 
against his mother. It was alleged that 
She had been impressing upon the appel- 
lant that she was a full-fledged ‘doctor 
and to what use was her education if she 
was to live like a house-maid. Her com- 
plaint was that her husband had neither 
the will nor the mind to change things. 
and she had to go back to her parents 
many times. Even after her visit to. the 
matrimonial home in July, 1965 and till 
she went back to her parents in November, 
1965 she did not find any change in the 
behaviour of her mother-in-law or the 
attitude of her husband. She had thus 
been treated with cruelty by them since 
her marriage till her final departure to 
her parents. Her further complaint was 
that after she had left on 30th November, 
1965, the appellant never called on her 
to bring her back. It is stated that in 
March, 1966 he went to Kanpur and con- 
tacted her, on telephone. He asked her to 
leave the M..D. Course and return to him, 
but, on a request to have a face-to-face 
talk at her father’s place, he did not go 
to meet her. It is further stated that the 
appellant did not attend the marriage of 
the respondent’s younger sister in 1966 
and avoided meeting her or her parents. 
Efforts for reconciliation made on her 
behalf failed. The respondent, according- 
ly, was driven to the filing of this peti- 
tion for divorce on grounds of cruelty and 
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desertion — cruelty consisting of the ill- 
treatment meted out to her by her mother- 
in-law and the appellant’s apathy to in- 
tervene, and the desertion consisting of 
the appellant’s living’ away from the res- 
pondent and severing his connections 
from her since November, 1965. 


5. The appellant denied the charges 
and controverted the allegations. His 
case was that the parties were married 
according to Hindu rites and their mar- 
riage was indissoluble, that the appellant 
had always discharged his marital ob- 
ligations towards his wife, and was deeply 


attached to her, that he had 
never withheld his affection or 
sympathy from her. His parents 


also treated her with care and affection. 
It was alleged that after their marriage, 
the parties went to Nainital, where they 
lived as husband and wife in the Govern- 
ment accommodation allotted to the ap- 
pellant’s father. The respondent was pro- 
vided with all the amenities and facili- 
ties for a comfortable living as could be 
made available according to the status 
and position of the appellant’s father. 
The respondent had a separate room, and 
the parties had a free and full marital 
life. The respondent was fully satisfied 
and had written to him nicely referring 
to the’ consummation of the marriage. 
She had no complaint to make about 
either anything or anybody. In her sub- 
sequent visits also, she was treated cor- 
dially and the appellant’s mother had 
never given her any ill-treatment; nor 
had she ever interfered in the conjugal 
life of the parties. The accusations made 
against her were false and were so made 
only for the purposes of the petition. It 
was alleged that the respondent was 
always keen to pursue her studies in 
medicine. The appellant and his parents. 
were opposed to it. The views of the ap- 
pellant’s family did not suit the respon- 
dent. She did not give vent.to her feel- 
ings during the lifetime of the appel- 
lant’s father but after his death, she 
found it convenient to pursue her plans 
for a career in medicine. She joined the 
M. D. course in the Medical College at 
Kanpur and also took up a job there. 
The appellant greatly resented the res- 
pondent’s move and asked her to come 
back and look after her home. She, how- 
ever, had no regard or respect for his 
views or sentiments and declined to al- 
ter her plans. The appellant visited Kan- 
pur around Holi in March 1966, talked to 
her on telephone and tried to persuade 
her to come.back te her marital home 
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but with no success. He did not go to his 
father-in-law as his relations with kim 
were strained and he felt’ embarrassed 
in going to him. He had not even cared 
to invite the appellant in the marriage 
of hiş second daughter. According to he 
appellant, he had always been-very af- 
fectionate to the respondent and -had 
never uttered even an unkind word te 
her. He had produced in court a numer 
of letters written by her to him, which 
he had preserved, in token of his. leve 
and affection for her. The appellant al- 
leged that he had been making constant 
efforts to bring back the respond=nt 
since Nov. 1965 but she declined to re- 
turn to the marital home. It was plead- 
ed that the petition was belated and-was 
also otherwise not maintainable. 


6. During the course of the trial be- 
fore the learned Civil Judge, the appel- 
lant made an offer to the respondent that 
he would separate his mother from him 
so that her grievances, if any, may be 
alleviated and she may come back to ner 
marital home but the respondent refused 
the offer and declined to come back. The 
trial court also made attempts for a re- 
conciliation but the same failed as ‘the 
respondent. was adamant not to go back 
to the appellant. The court then decided 
the petition on merits and dismissed the 
same holding that no case of either 
cruelty or desertion was made out against 
the appellant. It found that the par-ies 
were married according to Hindu rices; 
that they had.-lived as husband and wife 
without any interference by the appel- 
lant’s mother in their conjugal life, which 
they had enjoyed freely; that the mar- 
riage had been consummated in the first 
visit of the respondent to the marital 
home, that the mother-in-law had. not 
treated the respondent -with cruelty, 
that the accusations made against her as 
regards the cleaning of the utensils, the 
washing of the clothes and being trested 
as a house-maid were wholly wrong. It 
appeared to the trial court that the 
mother-in-law had required the respon- 
dent to discharge her household duties in 
the manner, the old school people do and 
she had also tried to train her Įm that 
direction, thinking she could do so being 
a mother-in-law, but the respondent re- 
sented the same. She was highly educat- 
ed and modern in views. The differerces 
appeared to the learned Judge were part 
| of life and a mere wear and tear for which 
no marriage could be broken particular- 
ly when no serious allegation had b2en 
made against the appellant except that 
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ke was too weak to stand up against his 
mother. Learned- Judge observed that if 
the respondent was aggrieved with the 
sonduct of the mother-in-law, the appel- 
tant could not be accused of treating her 
“vith cruelty. The trial court further 
zound justification in the conduct of the 
appellant. Traditions according to him 
did not permit the attitude the respon- 
dent expected of him in the matter. They 
~equire a son to be obedient, respectful 
and uninterfering in such controversies. 
The trial court found that the appellant 
was quite affectionate and attached to 
che respondent and was not guilty of any 
misconduct, towards her. It held that the 
~espondent herself had decided to leave 
-he husband and join the medical college. 
Ambition or dissatisfaction may have 
Deen the reason but what the learned 
Judge found was that when the husband 
asked her to come back and look after 
ner matrimonial home, she declined 
saying that she was drawing Rs. 1700/- 
per month while the appellant was get- 
cing only Rs. 1000/-. The trial court fur- 
cher held that the offer made by the ap- 
>ellant during the proceedings of the 
3uit to separate his mother for the plea- 
sure of his wife was a sincere one and the 
refusal of the respondent to accept the 
same and go back to him was a clear 
roof of the fact that the wife had herself 
Jeserted: the husband. She had made up 
ner mind to leave him and the charge 
/evelled against the appellant was wholly 
infounded. The court,- accordingly, held 
shat neither the charge of cruelty nor of 
desertion was proved against the appel- 
lant. The petition was further found to 
de highly belated, having been filed 
nearly nine years after the separation of 
the wife from the husband. The petition, 
nn these circumstances, was dismissed. 


7. On.- appeal, the lower appellate 
zourt reversed the decree and has allow- 
2d the petition. It did not reverse the 
“indings of the trial court regarding the 
snjoyment of conjugal life by the par- 
zies and the attachment of the appellant 
with the respondent. It also did not re- 
verse the finding that the respondent was 
never subjected to any undignified treat- 
ment by the mother-in-law such as of 
cleaning the utensils or washing the 
zlothes. It further found that the appel- 
lant had gone to Kanpur and had tried 
20 persuade the respondent to come back 
30 him but, only on phone. The charges 
Df cruelty and desertion were found pro- 
ved against. the appellant on the findings 
zhat. he had not pratested against the con- 
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stant nagging of his mother at the res- 
pondent and had not called on the res- 
pondent at her.father’s place when he 


had visited Kanpur in March, 1966. 
These findings were as follows: 
“The accusation that cruel treatment 


was meted out to the applicant is main- 
ly against respondent’s mother. It is said 
that the mother-in-law of the petitioner 
was constantly hagging at her. She eri- 
ticised the petitioner in everything she 
did. She was called Manhoos. Her looks 
and her dress were also criticised 


This treatment given to the petitioner 
was cruel because the mother of the res- 
pondent was always nagging at the peti- 
tioner, criticising her in everything and 
using abusive language while the res- 
pondent himself was indifferent to what 


was happening and refused to inter- 
vene”, 
8. It would be seen that what had 


been found against the appellant was 
that he did not intervene in the matter 
as he probably did not want to offend 
his mother. The court below then obser- 
ved:— 


Had ,the petitioner been an 
illiterate wife of the respondent then 
perhaps the treatment meted out to her 
would not have been construed to be 
cruel and some nagging or criticism of 
the mother-in-law would have been ex- 
cusable but at the time of the marriage 
the petitioner was in her final year of 
M. B. B. S. and was from a good family. 
She was entitled to a treatment in keep- 
ing with the social status of the parties 
and the education of the petitioner ...... it 
must have been.very difficult for her to 
endure the agonising ordeal of staying 
with the respondents mother and be- 
Cause the respondent refused to inter- 
vene, therefore, this treatment was 
cruel.” 
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The respondent’s stay with the mother- 
in-law, and not the husband, was thus 
found agonising to her. If the husband 
could keep her away from the mother- 
in-law and live ' with her, there could 
then possibly be no objection to her liv- 
ing with him. As regards desertion, the 
court below observed :— 


“On 30-11-1965 the petitioner went to 
her father and after that the respondeni 
never went to bring her ......... the res- 
pondent should ‘have brought her. This 
was, however, never done. Since the re- 
spondent deserted the petitioner after 
30-11-1965 and the desertion continued 


A.LR. 


for almost nine years, therefore, on this 
ground also a decree of -divorce should: 
have been granted.” 

9. The question thus arising for de- 
termination is whether on the facts and 
in the circumstances of the case the ap- 
pellant could be held guilty of the char- 
ges of cruelty and desertion against his 
wife. This would depend upon the nature 
of the marriage, the marital relations of 
the spouses, their respective tempera- 
ments, the appellant’s attitude in regard 
to the conduct of his mother towards his 
wife and his liability for the same on a 
true construction of the provisions of the 
Hindu Marriage Act and the scope there- 
of. l 

10.. The marriage was performed ac- 
cording to Shastric rites. The institution 
of matrimony under the Hindu law is a 
sacrament, and not a mere  socio-legal 
contract. It is not performed for mere 
emotional gratification and is not a mere 
betrothal. Its content is religious. It is 
regarded as part of the life of the soul. 


It is holy spiritual union corresponding to 


the consortium omnium vitae of Rome, 
a process by which the husband and 
wife become one. The bride, on the 
seventh step of the Saptapadi, loses her 
original Gotra and acquires the Gotra of 
the bridegroom, and a kinship is created 
which is not a mere friendship for plea- ` 
sure or gain. A Hindu marriage thus per- 
formed in one of the four forms, namely 
(i) Brahma, (ii) Prajapatya, (ii) Arsa and 
(iv) Daiva, is regarded as _ indissoluble 
(see Manu: IX, 101, IX, 46; Kane: ‘His- 
tory of Dharma Shastra’ volume 2, part 
1, page 427: Mayne: “Hindu Law” 10th 
Edition, page 108.) 


11-13. The Shastra regards marriage 
as a rite of conservation (Sanskar) too 
holy to be undone. As the wife is half 
her husband’s body so as to continue his 
personality even after his death she is 
never free and available for a remarri- 
age. But ideologies and notions change 
when a change sets in the’ social struct- 
ure. The Hindu Society is not the same 
which it was in the time of Manu, Narad 
and Yajnavalkya. <A: relaxation accord- 
ingly was sought in the rigours of the 
traditional law of matrimony. Piecemeal 
legislations followed in certain parts of 
the country. The Parliament ultimately 
passed the Hindu Marriage Act in 1955 
(Act 25 of 1955), hereinafter referred to 
as the Act to amend and modify the law 
relating to marriage among Hindus. 
Some of the basic features: of the Act 
are :— 
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(1) The removal of restrictions on mar- 
riages between Hindus belonging to cif- 
ferent castes; 


(2) The prevention of TERR mar- 
riages; 

(3) the’ introduction of divorce end 
fudicial separation; and 


(4) Statutory recognition of the relef 
of restitution of conjugal rights. 


14. The liberal attitudes introduced, 
however do not alter its basic structure 
or its true content. It continues to be a 
religious institution and a sacrament. 
The spiritual kinship of the spouses cen- 
tinues an abiding faith in them in its 
life-long continuance. Its sacred charac- 
ter is still preserved and its traditional 
value has not lost its:importance. Religi- 
ous and social taboos and a spirit of de- 
dication and devotion to motherhood end 
_ fatherhood still condition the Hirdu 
mind to consider marriage a lifelong 
union. The Act insists on maintenance of 
family cohesion and strongly disfavo.rs 
a disruption. It enjoins that every n- 
deavour should be made to preserve end 
maintain marital ties. The Hindu mar- 
riage thus continues to be an institution, 
sacred in character, religious in content, 
traditional in value and its basic concept 
has undergone no change. The social 
attitudes introduced cannot be regarded 
as having made it a mere socio-legal con- 
tract. The Supreme Court in Swarajya 
Lakshmi v. Dr. G. G. Padma Rao (AIR 
- 1974 SC 165) observed that ‘divorce end 
dissolution of marriage were foreign to 
Hindu Law before the statute stepped in 
to modify the traditional law and in con- 
struing the provisions of the Act “ene 
has to remember that divorce is aot 
generally favoured or encouraged by 
courts and is permitted only for very 
Serious and grave reasons”. 


15. The parties lived as husband ina 
wife for nearly three years before they 
parted for a civil action. Their relations 
but for a difference on the question of 
the mother-in-law’s attitude, could not 
be regarded as uncordial or inharmani- 
ous. The letters produced show that zhe 
wife had been addressing the husband. in 
affectionate terms and writing nicely on 
topics of common interest. ‘She, of course, 
complained of his passive attitude in re- 
gard to his mother’s attitude towards 
her, which though she called instructive, 
she did not like. ‘She appeared to be 
occidental while the husband was orien- 
tal in views. An emotional. reaction set 
in the wife, who felt aggrieved at he 
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fimidness or indifference of the husband 
in the matter of his mother’s attitude 
towards her. She found life not worth 
Hiving with him, and she walked out. 


16. The question is whether the hus- 
band’s undemonstrable reaction in the 
mother and wife controversy amounted 
to treating the wife with cruelty for 
which he could be punished by a decree 
ef divorce passed against him. 


17. Section 13 of the Act provides 
“or a dissolution of marriage by a de- 
eree of divorce on the grounds mention- 
ed therein. The material part of it as it 
stood prior to its amendment by the 
State legislature or the Parliament was 
as follows :— 

“13. divorce, (1) Any marriage solem- 
nized,- whether before or after the com- 
mencement of this Act, may, on a peti- 
sion presented by either the husband or 
the wife, be dissolved by a decree of di- 
vorce on the ground that the other 
party— 


(i) is living in adultery; or 

(ii) has ceased to be a Hindy by con- 
version to another religion; or 

(iii) has been incurably of unsound 
mind for a continuous period of not less 
shan three years immediately preceding 
the presentation of the petition; or 


(iv) has, for a period of not less than 
shree years immediately preceding the 
resentation of petition, been suffering 
from a virulent and incurable form of 
-eprosy; or 

(v) has, for a period of not less than 
shree years immediately preceding the 
presentation of the petition, been suffer- 
ng from venereal disease in a commu- 
nicable form; or i 

(vi) has renounced the world by en- 
zering any religious order: or 
' (vii) has not been. heard of as being 
alive for a period of seven years or more 
2y those persons who would naturally 
aave heard of it, had that party been 
alive; or 


(viii) has not resumed cohabitation for 
a space of two years or upwards after 
zhe passing of a decree for judicial sepa- 
zation against that party; or 

(ix) has failed to comply with a de- 
cree for restitution of conjugal rights for 
a.period of two years or upwards after 
zhe passing of the decree”. 
This section did not include cruelty as 
a ground for divorce though the same 
existed for a judicial separation under 
Section 10. By an Uttar Pradesh Amend- 
ment in 1964 (Amending Act 44 of 1964) 
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in S..13 which read.as follows: 
“(G-1) has persistently ‘or 


as to cause a reasonable apprehension in 


the mind of the’ ‘petitioner that it will be 


harmful or injurious for the 
to live with the other party; 


The Parliament ' then passed. -The Mar- 


petitioner 


riage Laws (Amendment) Act, 1976 (Act. 


No. 68 of 1976) to further amend _ the 
Hindu Marriage Act 1955.. In Sec. 13 of 
the Act, for Cl. (i), the following clauses 
were substituted: 

“(iy has, after. the solemnization of 
the marriage, ‘voluntary sexual inter- 
course with any:person other than his or 
her spouse; or |. 

(ia) has, after the solemnization of the 
marriage, treated the petitioner with 
cruelty, or , 


(ib) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the pe 
tation of the petition;. or”. 


The amendment: was given a- retrospec- 
tive effect. Cruelty thus became a 
ground for divorce, and we have to see 
whether the husband ‘has treated the wife 
with cruelty, so,as to entitle her to ‘ob- 
tain a decree of divorce under S. 13 (1) 
(ia) of the Act.. - 

18. Cruelty is not defined in the Act. 
It is generally described as “conduct of. 
such a character as to have caused dan- 
ger fo life, limb, or health (bodily or. 
mental), or as to give rise to a reason- 
jable apprehension of such danger.” (Hal 
sbury’s Law of England, 4th Edn. Vol. 13 
Para. 1269).. This judicially accepted le- 
gal concept of cruelty had for its basis 
the principles „adopted by the ecclesias- 
tical courts in England and it found fav- 
our in the House of Lords with five law 
lords in the leading case of Russell v. 
Russell (1897 AC 395). This case in short 
laid down the test of legal eruelty as 
any conduct which would make marital 
life physically or otherwise (but not only 
morally) impossible. There are two tests 
of cruelty— 

(i) Whether the conduct in question is 
sufficiently grave and weighty to war- 
rant the description of being cruel, and 

(ii) whether it’ caused injury to health 
or reasonable epErenension of injury to 
health. 


In judging ! the conduct the en- 
tire matrimonial relationship, the 
surrounding circumstances, physical or 


mental condition or susceptibilities of 
the spouses and the probable effect of the 
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treated the. petitioner: with such cruelty 
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ill-treatment, have to be taken into ac- 
count. Lord Penzance in Plowden. v. 
Plowden, (1870) 23 LT 266, said: 

- “It was not every act of cruelty in: the 
ordinary and popular sense of that word 
which amounted to saevitia entitling the 
party .aggrieved to a divorce, that there 
might’ be many wilful and unjustifiable 
acts inflicting pain and misery. in respect 
of which that relief could not be obtain- 
ed. 73 ' 


Harman L. J. in Le Broeq v. Le Brocq, 
(1964). 3 All ER 464, said that the “conduct 
complained of must be. something which 
an ordinary man or jury would describe 
as cruel if the story were fully told.” 
Sir Jocelyn Sumon P in Mulhouse v. 
Mulhouse, (1964), 2 All ER 50 at pp. 56 & 
57, said: that it must be proved beyond 
reasonable doubt that it is the. miscon- 
duct of the respondent which has. caus- 
ed the injury to health of the complain- 
ant and the whole of the conduct: of. the 
respondent must be looked into.to see 
whether it can properly be described: as 
cruel in the ordinary sense of the term. 
In Paten v. Paten, 1964 Australian LR 
240, Selby J. at p.. 243. said that in order 
to prove cruelty which includes. mental 
cruelty. as well, it must be shown that 
the petitioner has suffered an injury to 
health, bodily or- mental or a reasonable. 
apprehension. of danger of such injury. 
This involves a two-fold element for not 
only must the effect of the conduct be 
proved but ex-hypothesi the conduct must 
be such as is capable of having that ef- 
fect. In King v. King, (1953 AC 124), it 
was observed that the conduct must be. 
inexcusable,. which means unpardonable, 
unforgiveable or grossly excessive. Some 
cases: took the view that the conduct 
must be ‘aimed at? the injured. spouse 
and must consist of an intention to. in- 
jure. „See Kaslefsky v. Kaslefsky, (1950) 
2. All ER 398. But this view was: not ap- 
proved by the House of Lords in Gollins 
v. Gollins (1964 AC 644) and Williams 
v. Williams (1964 AC 698). We shall 
deal with these two cases later. It ‘must 
at once be. pointed out that a conduct. has 
to be distinguished froma mere state of 
affairs or a psychological condition. See 
Katz v. Katz ((1972) 1 WLR 955). In 
Livingstone, Stallard v. Livingstone 
Stallard  ((1974) 3 WLR. 302) it was laid 
down ‘that "in judging ` a. behaviour the 
correct approach is: to ask whether any. 
right. thinking person would come to the 
conclusion that the husband had so 
behaved. taking into account the 
whole: of circumstances: and the cha- 
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racters and the personalities of the per- 
ties that the wife could not reasonatly 
be expected to live with him’. It-may 
however, ‘be. pointed out’ that the Eg- 
lish Law as to 'marriage being irretriav- 


ably broken’ is not to, be „applied in 


India -and a decree of divorce can “oxtly 
be awarded if the grounds mentioned in 
Section 13 of the Act are satisfied. In 
“Rayden on Divorce” 10th Ed. at. p. 1+8, 
it is stated: ` 


“there are two sides-to be considered 
in case of cruelty, from the. petitioner's 
side, ought this petitioner to be called on 
to endure the conduct, from the respi- 
dent’s side was this ‘conduct excusab]=’? 


19. Cruelty is frequently a term of 
relative meaning. It includəs ` “evary 
wilful act, omission or negligence’ wher2- 
by unjustifiable physical pain, -suffering 
or death is caused or permitted.” Sse 
Words and Phrases (Permanent Editim) 
Vol. 10 p. 615. Aat page 618.1t is staced 
that 

“mere want. ‘of sympathy, digsereeaae 
manners, delusions of ill temper; haki- 
tual disregard of the wife’s feelings, r2- 
fusal to protect her from the insults of 
others etc. do not constitute cruelty fw- 
hishing ground for divorce.” 
in Halsbury’s Laws of England, 4th Ein. 
Vol. 13, Para. 1269, it is stated that — 


“if the court finds. that one spouse les, 
by reprehensible conduct. or departare 
from the normal: standards of conjuzl 
Kindness caused injury to- health o: a 
reasonable apprehension of it on the ‘rert 
of other spouse then ‘it is cruelty if a 
reasonable person after taking due æ- 
count of all the circumstances of <-he 
cases would consider that the . 
‘complained of is of so grave and weigizy 
‘nature that the complainant should mot 
be called upon to endure it. The cóuz?’s 
principal ‘motive in intervening in cae 
parties’ affairs is not to punish ene 
spouse for his or her past conduct but to 
‘protect the other’ for’ ‘the future”.  : 7 


20. The ‘statements extracted and sae 
authorities cited yield the following pon; 
ciples regarding matrimonial ‘cruelty in 
‘respect of a marriage which is contras- 
tual in nature: 


(i) That the offending spouse must pex- 
form a conduct euhe of commission 3I 
omission; s 

(ii) that ‘the. sonnet must ‘be of sucka 
-character as to have caused--danger io 
life, limb or -health (bodily or .menrel) 
‘or as ‘to give rise ‘to’ a: reasonable APDO 
hension of such danger; ' 
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. (iii) that a conduct has. to be distingu- 
-shed from a- mere state- of affairs or 
Dsychological condition; ` 

-{iv) that: the conduct’ must -be of the of- 
Zending spouse, i @- his - ‘or: her ‘own con- 
duct; . 

(v) that the ‘hole of the’ conduct’ has 
20 be taken into account; - 

- (vi) that the nature of the conduct is 
z0 be judged on a consideration of the 
anire matrimonial relationship, the sur- 
tounding circumstances and the persona- 
ities and character of the spouses; 

(vii). that the conduct has to be of a 
Zrave and weighty nature; 

. (viii) that the grave and weighty na- 
zure of the conduct has to he judged 
“rom a reasonable man’s point of view; 

(ix) that the protection of the injured 
spouse is the object -of the relief. 

:21. A- sacramental marriage, to our 
mind, stands on a higher and stronger 
žooting than a contractual one in the 
tense that though made dissoluble by 
aw, it is intrinsically indissoluble by 
ts nature while the contractual mar- 
‘lage is -dissoluble basically. Hence they 
do not stand at par so far as the nature 


_3f kinship. is concerned. Spiritual unity 


eing the true content of sacramental 
Marriage, disruption at that level may 
aave to be found while assessing a. con- 
duct complained of. A contractual mar- 
mage may or may not require going that 

That, however, is not a question we 
are called upon to decide in the instant 
zase. We are only indicating an ap- . 
roach in regard to a sacramental mar- 
viage. 


22. We shall now examine the PA a 
tions of S.-13 (1) (ia) of the Act and the 
sonduct -of the appellant. Section 13 (1) 
ia) provides that -if ohe spouse ‘has treat- 
sd’ the other ‘with cruelty” the other 
-pouse may seek a -decree of divorce 
against the offending spouse. The word 
treated’ denotes a conscious action and 
mneludes- an omission which hes to be 
sruel in-order to call-for a decree of di- 
verce: Thus`a conscious act cruel in na- 
“uré is thé requirement of the provision. 


23. Sir William Scott (Lord Stowell) 
n Evans v. Evans (1790) 1 Hag Con 35, 
it p. 37, said . 
ens It is the duty of courts ............ 
O KOOP. .cescescase (the definition of cruelty) 
~xtremely strict’. 

Russell v. Russell, 1897 AC 395, express- 
-zy required that the conduct must be 
“inexcusable’. King v.: King, 1953 AC 124 
approved of the test and ruled that that 
was the best word to. describe cruelty. 
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Lord Reed in Gollins v. Gollins (supra) 
said ‘I do not intend to try to define 
cruelty ......But.......... the conduct must 
at least be inexcusable after taking 
everything into consideration”. Thus a 
conscious act, inexcusable in any sense 
of that term is the requirement of the 
Statute. We have now to see whether the 
will, the intention or the motive of the 
doer has any place in it. 


24, All actions whether righteous or 
unrighteous are preceded by an activity 
of the mind and the person affected nor- 
mally takes into account the reason, the 
desire, the intention or the motive of 
the doer for an, assessment of the con- 
iduct. A wife who knows that her hus- 
iband is treating her harshly only for 
show may never accuse him of cruelty 
even though the external effect may 
ipoint to that result. A conduct thus is 
generally not judged by its external ef- 
fect but by the: reason, the desire, the 
motive or the intention of the doer. To 
what extent is this rule approved or dis- 
approved by the law, relating to matri- 
monial cruelty may now be examined. 
Intention of the charged spouse accord- 
ing to the learned counsel for the 
spondent has no: relevance in the field of 
matrimonial cruelty and the complained 
conduct has to ,be judged only by the 
impact produced on the injured spouse. 
Two questions are involved in this issue 
— one whether’ the impact has a refer- 
ence to the state of the mind of the doer, 
and the other whether the nature of the 
act whose impact is judged, can have a 
reference to the state of mind of the 
doer. A distinction can be drawn be- 
tween intention’ as a necessary ingredi- 
ent of cruelty and intention as a factor 
to be considered in that regard. It is 
one thing to require a petitioner to 
prove an intention to injure on the part 
of the offending spouse in a charge of 
cruelty and another to permit a defen- 
dant to set up a righteous or beneficial 
intention or an intention which negatives 
cruelty, or lack’ of such a motive or in- 
tention in defence. A distinction may 
further be drawn between cases involv- 
ing “unequivocal” conduct which con- 
duct clearly constitutes cruelty and 
those involving ‘equivocal’ conduct which 
may in certain circumstances amount to 
cruelty and in other may not. In Corpus 
Juris Secundum, Vol. 27A, S. 25, p. 69, 
it is stated: 


“ordinarily, intention, wilfulness or 
malice is a necessary element of the 
cruel treatment which the law recogniz 
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es as-a ground for divorce. and according 
to some authorities this is true notwith- 
standing the act complained of injurious- 
ly affected the health of the other 
spouse.” 


Then follows a EE E 


“It is not always necessary that a 
course of conduct be deliberately under- 
taken for the purpose of causing mental 
pain and suffering in order to constitute 
such cruelty as is a ground for divorce, 
and acts of alleged cruelty may be judged 
by the effect produced and not by the 
motive prompting the act. ............ How- 


ever, motive may be the factor that de= 
termines whether conduct or acts were or 


were not “cruelty as that term is used in 
the law of divorce.” (emphasis supplied) 


In Jamieson v. Jamieson, 1952 A. C. 525, 
Lord Normand said, “I am of opinion that 
actual intention to hurt may have in a 
doubtful case a` decisive importance”. 
See also Lang v. Lang, 1955 A. C. 402. 
Lord Evershed in Williams v. Williams 
(supra) observed; 


“It is no doubt true that in some cases 
applying the ordinary standards of sense 
and language, proof of a deliberate in- 
tention on the part of the actor to hurt 
may be highly relevant in deciding whe- 
ther the conduct amounts to cruelty. 
But, save in such borderline cases, my 


view is that the problems whether the 
conduct challenged was ‘aimed at’ the 
person: affected or was (or should be 


treated as) ‘intentional’ do not properly 
arise in the jurisdiction we are concern- 
#3 


It follows that the reason, the will, the 
intention or the motive of the doer can- 
not completely be ruled out of conside-]. 
ration ‘and in appropriate cases they 
May have an important bearing. A wil- 
ful act implying a conscious action 
grave: and weighty in nature and inex- 
cusable in any sénse of that term may 
be an ordinary working formula for de- 
termining the culpability of the conduct. 
It was suggested that the action must 
be judged only by the impact produced 
or alleged to be produced on the com- 
plaining spouse. This may open the 
doors ;too wide, and petitions may follow 
not for relief but for mere release. It 
seems, to us that the nature of the act 
must first objectively be determined and 
then its impact subjectively assessed. 
The culpability of the conduct must ac- 
cordingly be judged from a reasonable 
man’s point of view. 
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25. The respondent’s case, as found 
proved by the court below, was that tke 
mother-in-law had been generally cr- 


ticising and nagging at her, and often 


Calling her names also. No complicity 
or interest of the appellant was found 
involved in it. The allegation made wes 
that he was completely disinterested im 
the matter, and that was the exact griev- 
ance. What was resented was that le 
witnessed it as a helpless observer.: Tke 
wife expected a demonstrable reaction 
on his part. The complaint was about 
his disinclination to intervene in tte 
matter and restrain his mother from be- 
having in the fashion she did towards hs 
wife. The appellant: thus was found 
morally guilty of not acting in the mar- 
ner expected of him by his wife. The 
question is whether this amounted ʻo 
treating the wife with cruelty by tke 
husband. There may be high moral oi- 
fences in the marriage state which mey 
surely not be innocent in any state of 
life but still the question has to be seen 
whether they amount.to cruelty against 
which the law can give relief by a de- 
cree of divorce, The respondent’s -oun 
case was that the husband was too weck 
to stand up against his mother. It can, 
therefore, be assumed that if he had been 
accorded the same treatment by Kis 
mother, he would not have--reacted <n 
any different manner and would hare 
meekly submitted to it. Unfortunate may 
be the state of affairs but did that satis- 
fy the requirement of the law? We hawe 
already observed that a mere state 2! 
affairs is not the same thing as a con- 
duct. So far as the liability of the a2- 
pellant in refraining to’ intervene and 
restraining his mother was concerned we 
may usefully quote a passage from Cor- 
pus Juris Secundum, Vol. 2TA, Sec. £5, 
at page 71. It states: 


aka Failure of a husband to restrain 
a third person from committing an æ- 
sault on his wife in his presence doas 
not constitute cruelty...... unless he is 
shown to make the act his own either by 
procurement or prior assent.” 


No procurement or prior assent was even 
whispered in the instant case. The 
mother’s act consequently was not the 
act of the appellant. A distinction here 
may be made between an act and oms- 
sion. Acts are generally associated wich 
causing harm while omissions perrrit 
harm to occur. ‘Liability is not quite 30 
automatic in the case of an omission” 
says Dias in his Jurisprudence, Fourth 
Edition, Page 426, “since ..i:.ccccceaceccecnes 
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there has to be a duty to act which de- 
pends upon the circumstances includ- 
ing among other things, the relationship 
between the. parties.” The appellant, it 
seems to us, tried to -keep himself 
away. from the controversy bearing in 
mind his family traditions and his 
duties towards his mother. He avoided 
giving her an offence particularly when 
his father was dead, he may further 
have avoided giving her an impression 
that the wife occupied a better position. 
H2 might have thought that differences 
between the mother-in-law and_ the 
daughter-in-law, a feature common in 
domestic life, shall in due course of time 
get patched up particularly when the 
wife in her letters had written to him 
that she was picking up things. The 
fether of the appellant had died and his 
obligations: towards his mother had in- 
creased. Keeping in mind the social sta- 
tis and the reputation of the family, he 
may not have thought it proper to create 
a situation which might bring the fami- 
ly into disrepute or compel him to sepa- 
rate from his mother.- He may further 
have thought that the respondent, with 
all her education and equipments may 
bring round his mother and the differ- 
ences if any may disappear and things 
may settle down. The appellant, in the 
c-rcumstances, to our mind, could not be 
held to have acted in a manner which 
ceuld be said to be inexcusable in any 
Sense of that term. The matter, in our 
oDinion, did not go beyond a mere state 
o? affairs, in which no vileness of the 
a>pellant’s mind, no selfish interest or 
d=light in the respondent’s pain was in- 
volved. The omission complained of was 
not of such a grave and weighty nature 
as to constitute cruelty within the mean- 
ing of Section 13 (1) (ia). It was a part 
of life which not only the wife but the 
husband had also to suffer if he was at- 
tached to her. ° 


26. Tt. may further þe pointed out 
that the respondent’s main grievance was 
azainst the mother-in-law whom she 
could easily avoid if she had persuaded 
her husband to keep the two away from 
each other. The respondent .- wanted a 
relief against the mother-in-law and not 
against the husband. Divorce is grant- 
eJ for the protection of an injurad spouse 
f-om injury apprehended from a mis- 
conduct and not for the. punishment of 
a spouse. The appellant in tthe trial 
court, the first appellate. court end in this 
court made an offer to the respondent 
that he would now separate his mother 
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from him for the convenience and com~ 
fort of the respondent ‘and would ‘thus 
alleviate her «grievances, if any, on- that 
account and she.may.come back to. him. 
But the respondent refused: the same. 
Before the hearing of the case started 
in this court we made. efforts for a. re- 
Conciliation and the appellant came for- 
ward with the offer. mentioned above. 
But the respondent declined the same 
and was not prepared to go back to him, 


27. Learned counsel for the respon- 
dent submitted that the matter must be 
judged as between this husband and 
this wife .or this ..man and this 
woman and a case of matrimonial cruelty 
was fully proved -against him, and 
his intentions were wholly immaterial 
in the matter. Strong reliance was pla- 
ced on Gollins. v. Gollins (supra) and it 
was urged that the decision in that case 
fully covered the instant case. Reliance 
was further placed on Williams v. Wil- 
liams (supra) on the question that inten- 
tion to injure is not a necessary ingre- 
dient of cruelty. Both the cases, in our 
opinion are wholly distinguishable, 
cannot govern the decision in the. in- 
stant case. Ini Gollins v. Gollins, the 
husband was incorrigibly and inexcus- 
ably lazy. He: was considerably. in debt 
and was constantly dunned by his cre- 
ditors. The wife who ran a guest house, 
which was the ‘sole support of the fami- 
ly, was also constantly pestered by the 
creditors for the debts of the. husband. 
She wrote to him that she could not 
bear the strainiany longer and that if he 
did not get work, she would have. to 
take proceedings for divorce. Thé hus- 
band did. not.. mend his. ways, and the. 
wife’s health was considerably -reduced 
by the inexcusable conduct- of. the hus- 
band,. and although he knew the damage 
he. was doing, he closed his eyes. to. the 
consequences, Such conduct, it..was held, 
amounted to cruelty and an intention to 
injure on the part of the spouse charg- 
ed or proof. that the conduct was ‘aimed 
at the other spouse was held not an 
essential requisite for cruelty. The case 
is only an authority for the proposition 
that if a course of conduct injuring the 
health of a spouse is pursued by the 
other spouse with an attitude to persist 
in the conduct: without any adequate 
flustification, and with a mind closed to 
the consequences, cruelty may be infer- 
. Ted without proof of an intention to in- 
jure. Mrs. Gollins could not avoid the 
situation except; by obtaining a decree of 
divorce, since ‘the incorrigible nature 
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and ithe inexcusable conduct of the hus- 
band were a part of his personality 
from which there was- no escape except 
Gollins’s case thus was 
of : inherent and incorrigible defects in 
the husband which had-.brought the`suf- 
feririgs to his wife, and the husband 
could furnish no reasonable -justification ` 
for his blameworthy conduct. In the in- 
stant case the sufferings of the . respon- 
dent: are not due to any misconduct of 
the. husband or any inherent defects in 
his nature, character or personality. She 
is aggrieved by the misconduct of the 
mother-in-law over which the husband 
had ino control and parting with the 
mother-in-law could have afforded her 
adequate relief without a severance of 
ties with the husband. The case. is further 
distinguishable on the ground that the 
nature of marriage in Gollins’s case wag 
different from the one in the instant case. 
Gollins marriage was not a sacramental 
one, :Conditions widely differ in the two 
countries as regards matrimonial rela- 
tionships. As to intention all that was 
Said in the Gollins’s case was that that 
was not a necessary element of cruelty. 
To say that intention on the part of one 
spouse to injure the other.is not a neces- 
sary element of cruelty, is.not to‘say that 
it is not a factor to be considered. In 
Gollins’s case, the conduct was found in- 
excusable. We have not reached that 
conclusion in the instant case. The cir- 
cumstances differ, the character and per- 
sonalities differ, so also the nature of res- 
ponsibility, Gollins being directly res- 
ponsible, the appellant only indirectly, 


28.: Williams v. Williams was concern- 
ed with the question whether insanity was 
an ahswer to a charge of cruelty. The 
husband persecuted his wife by unjustly 
alleging her of misbehavior with other 
men. He was suffering from. paranoid . 
schizophrenia. He, however, knew what 
he was doing, and ‘it was held’ that proof ` 
of insanity, was no answer to the charge 
in view of the character and the gravity 
of the act which were intentionally pur- 
sued though with no intention to injure, 
The case has no application in the instant 
case. 


29.: We may further observe that de- 
cisions of English Courts have to be 
understood in the context of the social 
conditions in that country, and may be 
useful only for the basic principles en- 
unciated and: no further. Generaliza< 
tions ,drawn.from the facts of judicial 
precedents in different conditions can- 
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not, in our opinion, be applied to matri- 
monial relationship in. . this.: country: 
where marriages’ are -made not: in -tke 
form they are made in the - West, anc 
the social conditions are also -widely : diz 
ferent. See Sint. Umri- Bai v.. Chitter 
(AIR .1966.Madh Pra 205) and.. Subbar- 

ama Reddiar v. Sarswathi Ammal ((1965, 
2 Mad LJ 263). 


30. The conduct of the ait 
after taking into account the entire matri- 
monial relationship, the surrounding cit 
cumstances, the character and” persona- 
lity of the appellant with all‘ his limita- 
tions could, in our opinion not be cha- 
racterised as one of cruelty towards his 
wife and no‘de¢ree of divorce could be 
passed against him on that ground. 


` 31. Learned counsel for the appa- 
lant submitted that even if any miscom- 
duct on the part of the appellant. be. as- 
sumed that stood condoned. by the ræ 
spondent going back to him and the par- 
ties living as husband and wife fron 
July, 1965 to-Nov., 1965. Condonation 
consists of the factum of -` reinstatement 
and animus remittendi. That is more >¢ 
less a question of fact, and the sam2 
having not been canvassed in, the courts 
below, it cannot properly be considered 
at this stage. Further we have already 
held that the charge of cruelty ‘has not 
been established against the’ appellaat 
and the question oe becomes 
only academic, ` 


32. The next: ia is o PRAET A 
The trial court held. that the respondert 
herself had deserted the appellant. Tiet 
finding has not beén reversed by’ tæ 
lower appellate court. The trial court 
further held-that proper allegations cf 
desertion were lacking in the petition. Tue 
finding is as: follows:, “I find that : tas 
petitioner has herself not: alleged deser- 
tion. by the respondent. in this ‘petitior.” 
This part of the case has also not bexi 
considered by the lower appellate cour, 
As to the appellant’s conduct both tæ 
courts below found that he went to Kar~ 
pur around Holi in March, 1966 and t= 
ed to ‘persuade the respondent to 
come back to him. The lower appellzta 
court found him guilty because he cid 
not go to the respondent’s father’ axi 
ask her there to come back to him. The 
appellant furnished an explanation ` that 


his relations with the father-in-law were _ 


strained and he felt embarrassed in going 
to him and hence: he had talked to tre 
respondent on telephone and- ‘tried to 
persuade her the best he could to come 
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back to: her marital home. ` Both the 
ccurts below have found that the re- 
s-rondent was free to go back to the hus- 
band and he would -have received her 
well, The.-lower;appellate court how- 
ever, observed that “Indian womanhood 
has its passiveness and it could never be 
expected ‘that the petitioner should have 
gene to the respondent of her own free 
volition and the only: course available 
fcr reconciliation was that the respon- 
dent should have gone ‘to the petitioner’s 
house and ‘should-‘have- brought her. “This 
was, however, never done’... We have 
already pointed out the appellants em- 
barrassment in visting his father-in-law. 
On the findings recorded by the lower 
appellate ‘court itself it is apparent that 
there was no intention on the part of 
the appellant to’ abandon the respondent. 
Without proof of animus deserendi no, 
charge of desertion can be established.| 
To prove’ that charge, (i) Intention’ of 
desertion, (ii) factum of separation (iii) 
want of consent and (iv) want of reason- 
able cause must be clearly alleged and! 
proved. -The plaint allegations fall far 
teo short of them. The trial court re- 
corded a finding to that effect. The lower 
appellate court did not consider that as- 
pect, On the findings recorded by the 
lewer appellate court no animus deser- 


- enadi is established. . The mere fact of 


s2parate _ living when the appellant had 
been making efforts. for reccnciliation 
and he had gone to bring back the re- 
spondent, was by itself wholly insuffici- 
ent. to establish the charge. The charge 
cf desertion also accordingly fails. 


` 33. Learned counsel for the appel- 
lant submitted that the pétition had to 
fail on the ground of delay also as the 
cause of action had accruéd in 1963 and 
the petition was filed in 1974. The court 
kelow has found that since efforts for 
reconciliation were beirig made till 1973 
tne petition as filed in 1974 was not be- 
lated: The appellants own case is that 
efforts . for. reconciliation were being 
made and the court below found_ that 
they lasted. till 1973. The petition filed 
in 1974 accordingly could not be held to 
ke belated, 


34. The charges having failed the pe- 
tition for divorce deserves to be dis- 
missed. 


35. The appeal, accordingly, succeeds 
end is hereby allowed. The decree pass- 
ed by-the court below-is set aside and 
that of the trial court is restored, But, 
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in the circumstances of the case, the par- 
ties shall bear their own costs. 
Appeal allowed, 
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Desraj and others, Applicants v. Ram 
Narain and others, Respondents. 


FLA. F.O. No. 195 of 1974, D/- 18-4- 
1979.* 

(A) Motor Vehicles Act (4 of 1939), 
Secs. 95 (2) (before amendment of 1969), 
96 (2) and 110-C — Liability of insur- 
rance company. vis-a-vis third party — 
Extent of — Accident — Death of pas- 
senger — Insurance company made a 
party to claim proceedings. — Policy not 
filed by insurer — Insurer not defending 
action on any ground mentioned in Sec- 
tion 96 (2) — , Insurer could not file 
policy — He cannot be saddled with 
liability in excess of maximum of Rupees 
2000/- prescribed by S. 95. 


Position of an Insurance Company with 
regard to the claims arising out of an 
accident involving a motor vehicle be 
that of a person who has contracted ` 
indemnify the insured, to the in 
mentioned in the policy, as against claim 
made by third. parties. Of course S. 95 
contemplates that where an Insurance 
Company entered into a contract for 
such indemnity it will not undertake to 
indemnify the insured to an extent be- 
low that prescribed in the section. Prior 
to the enactment of $S. 96 of the Motor 
Vehicles Act the legal position was that 
the third parties could not directly en- 
force its claim. against the Insurance 
Company. They had to proceed and en- 
force their claim against the insured and 
the insured could in his turn proceed to 
enforce the aforesaid contract of indem- 
nity against the Insurance Company. 
However the Legislature intervened and 
enacted S. 96 by which it enabled the 
third parties to enforce such contract of 
indemnity directly as against the Insur- 
ance Company ,provided notice of the 
proceedings had been given to the Mm- 
surance Company through’ Court. 

(Para 18) 

However where the notice of claim 
proceedings is given to the Insurance 
Company it does not became a party to 
the proceedings for any purpose other 


*(Against judgment and Order of R. P. 
Jain, Motor Accident Claims Tribunal, 
Jhansi (Dist. J. Jhansi), D/- 8-4-1974). 
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than that specified in S. 96 (2) and in 
case the Company does not propose to 
defend the action on one of the grounds 
mentioned in that Section it is not bound 
at the stage to file the insurance policy 
indicating the extent of its liability. In 
such: a case, absence of Insurance Policy 
and without perusing the same the Tri- 
bunal ‘cannot fix any liability higher 
than; that mentioned in S. 95 i. e. rupees 
2000/-. . (Para 16) 

(B) Motor Vehicles Act (4 of 1939) 
S. 95 (2) (as amended in 1969) — Liabi- 
lity of Insurer — Extent — Policy issued 
before amendment — Death of passenger 
—- Liability of insurer is not automati- 
cally: raised to Rs. 5000/- in consequence 
of amendment. _ (Para 18) 
Cases Referred: - Chronological Paras 
1978 Acc CJ 430 (All) il 

B. C. Dey, for Applicants; L. P. Nai- 
thani and K. P. Agarwal, for Respon- 
dents. 


H.-N. SETH J.:— These two first ap- 
peals under S. 110-D of the Motor Vehi- 
cles Act are directed against a common 
award made by the Motor Accidents 
Claims Tribunal Jhansi, in two claim 
petition Nos. 57 of 1970 and 70 of 1970 
on 8-4-1974, and they can conveniently 
be disposed of by a common judgment. 


2.:On 18-4-1970 at about 5.30 or 
6 p. m. bus No. USG. 4587 which -was 
being driven by Mohan met with serious 
accident ‘near village Bachkaoli. In that 
accident two passengers viz. Sita Ram 
and Radhey ‘sustained fatal injuries. It 
was claimed that in that accident Smt. 
Muliya.wife of Sita Ram and Smt. Chitiya 
daughter-in-law and Hira Lal grandson 
of Radhey who had been travelling in 
the bus also received injuries. 

3. : Whereas claim petition No. 57 of 
1970 was filed by Smt. Muliya, Kumari 
Kesar, Ashok Kumar and Pappu claim- 
ing Rs. 20,000/- as compensation on ac- 
count of the death of Sita Ram and 
Rs. 5000/- as compensation for the inju- 
ries sustained by Smt. Muliya, the claim- 
mants in claim. petition No. 70 of 1970 
were Des Raj, Punna, Smt. Chitiya and 
Hira :Lal who claimed Rs. 20,000/- as 
compensation on account of Radhey’s 
death and Rs. 5000/- each for injuries 
sustained by Smt. Chitiya and Hira Lal. 

4. In both the petitions apart -from 
Mohan Lal driver of the bus, Ram Narain 
Lal owner of the bus and New India In- 
surance Co. which had insured the bus 
were impleaded as opposite parties. 

5. :According to the claimants both 
the fatal accidents in question took place 
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because of rash and negligent driving ty 
Mohan Lal and therefore. the three ep- 
posite parties were lable to compensace 
them to the extent. mentioned in their 
claim petitions. 


6. The opposite parties however cen- 
tested the claim and alleged -that at -me 
relevant time the bus was being driven 
at a moderate speed of 35 km. per hour 
with due care and caution. Suddenly a 
few bullocks got astray and ran acræs 
the road. In order to save the bulloess 
the driver turned the vehicle towards His 
right and unfortunately the accident, in 
which Sita Ram and Radhey Lal bost 
their lives took place. According to then 
as there was no rashness or negligemte 
on the part of the driver they were not 
liable to compensate the claimants. They 
also did not accept the nature and ex- 
tent of injuries that were said to have 
been sustained by Smt. Muliya, Smt. 
Chitiya and Hira Lal. 


7. The Claims Tribunal found that zke 
accident in question: had taken place b2- 
cause the bus was being driven by the cri- 
ver rashly and negligently. So far as zħe 
injuries claimed to have been sustained 
by Smt. Muliya, Smt. Chitiya and Hiza- 
lal were concerned, the Claims Tribunal 
held that the claimants had failed to pz- 
duce any evidence with regard to their 
nature and extent. In the circumstan=ss 
their claim in respect of such injurias 
could not be accepted. 


8 So far as Sita Ram was concerred 
the Tribunal. found that at the time of Hs 
death he was 45 years old and that <ke 
dependency on him of claimants in cleim 
petition No. 57 of 1970 was to the extent 
of Rs. 80/-. p. m. After giving allowanze 
for the period during which «ke 
claimants would have remained depen- 
‘dants on the deceased as also for lump 
sum receipt of the amount, the Tribunal 
ruled that claimants would be entitled zo 
Rs. 9600/~ as compensation ‘for the læs 
suffered by them on account of the deach 
of Sita Ram. As, however, the bus n 
question had been comprehensively in- 
sured for a sum of Rs. 50,000/- the entire 
liability was to be met by . New Intia 
Insurance Company. 

9 While dealing with claim for com- 
pensation suffered by the claimants -n 
claim . petition No. 70-of 1970, on account 
of the death of Radhey, the Tribunal 
found that at the relevant time Radley 
was 60 years old and he was not earnirg 
anything. The claimants were not deper- 
dant upon him and they did not suffer 
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any-monetary loss on account of his 
death. It, therefore, held that the clai- 
mants were not ct to any compen- 
sation. 


10. In the result in claim petition 
No. 57. of 1970 the Tribunal awarded a 
sum of Rs. 9600/- to the claimants and 
made the New India Insurance Company 
-iable to pay the whole of the amount so 
awarded. It rejected the claim made in 
Detition No. 70 of 1970. 


11. Being aggrieved by the award 
making New India Insurance Company 
Liable for the entire amount awarded in 
zespect of Sita Ram’s death in claim 
Detition No. 57 of 1970, the New India 
-nsurance Company has come up before 
shis Court and has filed F. A. F. O. 
No. 195 of 1974. After notice of the ap- 
Deal was issued to the claimants they 
Žled a cross objection on 28-10-1974 and 
claimed that the Tribunal shculd have 
awarded compensation for the death of 
dita Ram and the injuries sustained by 
Smt. Muliya as. claimed by them. It may 
at this very stage be pointed out that as 
neld by this Court in the case of Viren- 
dra Singh v. Smt. Phoolmati 1978 Acc. 
ZJ 430 (All) the  cross-objection is not 
maintainable and deserves to be acjecien 


‘as such. 


12. FLA. F.O. No. 324 of 1974 is by 
Yesraj and others who are aggrieved by 
the award of the Tribunal rejecting claim 
Detition No. 70 of 1970 for the death of 
Radhey Lal as also for the injuries suf- 
“ered by Smt. Chitiya and Hiralal. 


13. Ram Narain Lal and Mohan Lal 
owner and driver respectively of bus 
No. USG 4587 have submitted to the 
žinding recorded by the ‘Tribunal that 
the accident in question took place be-. 
cause of rash and negligent act- of Mohan 
a) and that. the amount of ‘compensa- 
sion payable in. respect of the death of 
Sita Ram would be Rs. 9600/-. They did 
not challenge those two findings by fil- 
ing an appeal. Before us neither of the 
two learned counsel appearing for Ram 
Narain Lal and the Insurance Company 
addressed any argument in this regard. 
We will, therefore, proceed to deal with 
the case on the footing that the accident 
m question took place because of rash 
and negligent driving by Mohan Lal, and 
{hat the loss suffered by the claimants in 
respect of Sita Ram’ s death was rupees 
&§00/-. 

14. Sri B. C. Dey, learned ined ap- 
pearing for the appellant, New India In- 
surance Co. Lid. in F. A. F. O. No 195 
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of 1974 argued :that S. 95 (2) (b) of the 
Motor Vehicles|Act, as it -stood at: the 
relevant time,.laid down that--a policy of 
insurance was to cover any liability in- 
- curred in. respect of an accident in res- 
pect of a passenger vehicle “upto rupees 
20,000/-, but then that liability was not 
to exceed Rs. 2,000/- in respect of an in- 
dividual passenger. The insured obtained 
an insurance policy whereunder the. vehi- 
cle had been insured for Rs. 50,000/- but 
the third party risk was covered to the 
extent mentioned in’ Section 95 (2) of 
the Act. He also produced the insurance 
policy for our persual. Sri Naithari, 
learned counsel appearing for Ram 
Narain Lal, after looking into the policy 
did not dispute that the third party risk 
in respect of one accident was covered to 
the maximum ‘extent of Rs. 2000/- Sri 
Dey, therefore, argued that the Claims 
Tribunal was not justified in directing 
that the entire | amount of Rs. 9600/- 
awarded by it was to be paid by the In- 
surance Company. From out of the com- 
pensation so. awarded ` ‘the Insurance 
Company was liable to pay Rs: 2000/-. and 
the balance amount had to be paid by 
. the driver and ` owner of bus No. USG 
4587. 


15. Sri Natthant iguenea ‘Sounded ap- 
pearing for Ram Narain Lal, owner | of 
the vehicle, urged that while it 
was true that Section 95 (2) lays 
down the statutory limit to which an 
owner. is bound to cover the risk even 
qua an individual passenger but then it 
does not mean that the Insurance Com- 
pany is precluded from: covering under a 
contract of insurance, ‘a risk to a greater 
extent. S. 110-B' provides that while mak- 
ing the award the Claims Tribunal has to 
specify the amount which is to be paid 
by the insurer or the owner or driver of 
the vehicle involved in the accident or 
- by all or any of them as the case may 
be. The Claims Tribunal in this case spe- 
cified that the entire amount of rupees 
9600/- had to be paid by the insurer. The 
insurer who is a party to the proceeding 
cannot succeed in showing that the direc- 
tion given by the Tribunal on this point 
is erroneous merely on the basis of statu- 
tory limit for covering such risk prescri- 
bed by S. 95 (2). It had to, for this pur- 
pose file the insurance policy: before the 
Tribunal which: it failed to do. As the 
policy is not there on the record it can- 
not be said that the direction given in 
the award is erroneous. (According to 
him this Court should not look into the 
policy produced by the appeallant for 
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our perusal). In the alternative,- the 
learned counsel submitted that after the 
accident in question took place the Legi- 
Slature: intervened and amended S. 95 (2) 
of the Act whereby the minimum amount 
for which the Insurance . Company be- 
came, bound to cover the third party risk 
was raised to Rs. 50,000/- in. respect. of 
one accident and to Rs. 5,000/- in 
in respect of an individual passenger, 
Accordingly, in any case the liability of 
the Insurance Company to pay compensa- 
tion extended upto Rs. 5,000/- and the 
owner of the vehicle is liable ‘to satisfy 
the claim up to 4,600/- only, 


'16. We are’ unable ‘to’ accept either 
of the two submissions made by Sri 
Naithani. So far as the first submission is 
concerned the position of an insurance 
Company with regard to the claims aris- 
ing out of an accident involving a motor 
vehicle is that of a person who has con- 
tracted to indemnify the insured, to the 
extent mentioned in the policy, as against 
claim. made by third parties. Of course 
S. 95. . contemplates that- where an in- 
surance company . enters into a contract 
for such indemnity it will not undertake 
to indemnify the insured to an extent 
below that prescribed in the section. 
Prior: to the enactment of S. 96 of the 
Motor Vehicles Act the legal position was 
that the third parties could not directly 
enforce its claim against the insurance 
company. They had to proceed and en- 
force ‘their claim against the insured and 
the insured could in his turn proceed to 
enforce the aforesaid contract of indem- 
nity ‘against the imsurance company. 
However the Legislature intervened and 
enacted S. 96 of the Motor Vehicles Act 
by which it enabled the third parties to 
enforce such. contract of indemnity 
directly as.against the insurance Com- 
pany .provided notice of the -proceedings 
had been given to the Insurance Company 
through court. Sub-sec. (2) of S. 96 mere- 
ly enables the Insurance Company to 
which notice is -given to, if so advised, 
apply! to the Tribunal for being made a 
party! to the proceedings only for the 
purpose of showing that it has ceased to 
be liable for the claim for any of the 
reasons mentioned in that sub-section, 
and for no other purpose. While becom- 
ing a, party to the proceedings under this 
section, the Insurance Company . cannot 
be allowed to adduce evidence or to file 
decuments for substantiating a case which 
does not fall within its purview. It is not 
disputed that the plea sought to be urged 
by the Insurance Company viz. that under 
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the contract of insurance its Tiability to 
indemnify the- insured did:not extend 
beyond. Rs: 2,000/- did- not-fall in -hbe 
category: of pleas that could be raised 
under S- 96 (2). Accordingly, even -if it 
be assumed that the insurance compeny 
had been impleaded:as a’: party'.td <he 
proceedings under S. 96 (2) of the Motor 
Vehicles Act., it was not. open to it to 
file the insurance. -policy or to. prodace 
any evidence as it.was not seeking to reise 
any of the pleas permitted to it under 
that section. It: is. S. 110-C (2): of the Motor 
Vehicles Act which enables the Tribunal 
to, in cases where there is a fraud or cal- 
lusion between the claimant and. the in- 
sured: or where: the-insured does not con- 
test the claim to permit the insurance 
company to be made a party. to the -pro- 
ceedings and. to defend the claim on all 
the grounds. that may have been open to 
it. It, therefore, follows; that merely: ne- 
cause the notice: of proceedings. is: giren. 
to the insurance company which had been 
shown in the array of parties, it does not. 
become a party to the proceedings for 
any purpose other than that specified in 
S. 96 (2) of the Act and in case the com- 
pany does.not propose to .defend -he 
action on one of the grounds. mentioned: 
in that section, it was not open-to it. to, 
at that stage, file the insurance policy .n-- 
dicating the -extent of its liability. 


. 17. However, where. existence of an 
insurance policy covering the risk to a 
third party is admitted, the Tribunal, 
while determining the amount payasle 
under S. 110C can, in’ view of the provi- 
sion contained in S. 95 (2) of the Act, pze- 
sume that the Insurance Company must 
have in any case covered the risk up to 
the statutory limit mentioned therein and 
in the. absence of' Insurance Policy it can. 
safely direct payment of such an amouit; 
by the Insurance. Company. If,. how 
ever, any person ‘claims that uncer 
the contract of insurance, “the 
rance Company had ‘undertaken to 
indemnify the insured, for a. larger’ Sum. 
he has ‘to get the policy ‘made available. 
for perusal’ of the Tribunal. ` In abser.ce. 
of Insurance Policy and without . perius- 
ing the same the Tribunal could not ix: 
any liability higher than that mentioned. 
in S. 95 of the Act. As in this case the in- 
surance Policy had not been’ filed, the m- 
surance company could not, under S. 11CC, 
be saddled with. a ‘Tiability in excess. at 
an amount higher than Rs. 2,000/-. 


18.. So far as the second: submission 
of Sri Naithani is concerned, S. 95 of the 
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Vehicles Act -by itself does not 


=nsurance -Company.. All that it lays 
down: is.'the: minimum: risk which an in- 
surance company’..must.cover while en- 
Jering into:a contract of insurance of the 
nature .mentioned therein.. The amend- 
ment. made in: S. 95 is not intended te 
2over:.those contracts which had already 
Deen entered into. The liabilty to in- 
demnify flows from the contract and not 
Trom S. 95. In the circumstances merely 
decause after entering into the contract 
ihe minimum. -extent to. which the in- 
surance company was required to cover 
she risk was raised, it did not mean that 
she liability of the insurance company 
was automatically raised to Rs. 5,000/-. 


“19. In the result the F. A. F. O. No. 194 
of 1974 is to be allowed -and the liability 
Df the Insurance Company has to be 
specified at Rs. 2,000/- only with the liabi- 
‘ity of balance ‘amount: of | Rs. 7,600/- 
zo be borne by. Ram Narain and Mohan 
al, 


20. Coming now to appeal No. 324 of 
-974 filed by Desraj and others we find 
chat .so far as the claim for compensation 
in respect: of injuries said to have been 
sustained by Smt. Chitia’ and Hira -Lal 
is concerried the Claims Tribunal rightly 
pointed out that the claimants did not pro- 


duce any medical evidence on the 
basis -of which. its nature and 
extent could be determined. In absence. 


_ af any such evidence it is. clearly not pos- 


sible to.determine the extent of damage 
suffered by.the claimant and to make an 
award compensating them for such loss. 
We, therefore, agree with the Tribunal. 
that the claimants wére not entitled to 
eny compensation. on this account, 


21. So far as the compensation for the. 
death of. Radhey is concerned, the Tri- 
bunal correctly pointed -out that as dis- 
closed by the:-Post Mortem report, his. 
age at:.the time of his death was about 
€0- years. According. to’ the claimants. he 
was earning an amount of Rs. 200 per 
month from agriculture and by working 
Es. a labourer. The: Tribunal, in our opin- 
ion, correctly. pointed out that inasmuch 
es Radhey did not have any land in his 
rame and all the land-stood recorded in 
the name of his brother it was not pos- 
Sible to accept -that he was deriving any 
income from cultivation. So far as the 
Gaim that he derived income by working’ 
as a, labourer. is concerned,. the. Tribunal 
correctly rejected that claim on the 
ground that Radhey was an old person. 
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and that it was unlikely that he was 
working as a casual labourers. This con- 
clusion is supported by the fact that this 
fact had not been mentioned in the claim. 
In the circumstances the inference drawn 
by the Claims Tribunal that Radhey had 
no source of income and that the. clai- 
mants did not’ suffer any monetary 
loss because of his death appears to be 
reasonable and it rightly rejected the 
Claim in respect ‘of loss of his life. ~ 


22. In the result, F. A. F. O. No. 195 
of 1974 is allowed. It is directed that the 
liability of the Insurance Company under 
the award will be to the extent of 
Rs. 2,000/- only; and the respondents 
Ram Narain Lal and Mohan Lal shall be 
liable to pay the balance amount of 
Rs. 7600/- to the claimants, The cross 
objection filed by Smt. Muliya as also 
F. A. F. O. No. 324 of 1974 are dismissed 
In the circumstances parties are directed 
to bear their own costs in all. these pro- 
ceedings. 

Order accordingly. 
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The Bullion and Agricultural Produce 
Exchange (Pvt.) Ltd, Agra and others, 
Petitioners v. Forward Markets Com- 
mission, Bombay, Respondent. 

Civil Misc. Writ Petn. No. 3954 of 1977, 
D/- 1-3-1979. ! 


(A) Forward Contracts (Regulation) Act 
(74 of 1952), Ss. 14-A, 14-B — Forward 


Markets Commission — Proceeding þe- 
fore — Judicial in nature — No power 
to review — Application for permission 


to conduct business in commodity not 
specified in certificate — Stands on same 
footing as granting new certificate — Re- 
fusal — Prior opportunity of hearing to 
applicant—Exchange —- Necessary. (Gene- 
ral Clauses Act (10 of 1897), S. 21) 
(Paras 4, 6, 8) 
(B) Forward | Contracts (Regulation) 
Act (74 of 1952), S. 14-A — Forward con- 
tracts — Bar as to — Party to party con- 
tract — Not prohibited under the sec- 
tion — Refusal on that ground to permit 
—Association to ‘conduct forward contract 
business — Not proper. 
(Para 10) 
(C) Forward Contracts (Regulation) Act 
(74 of 1952), S. 14-A — Forward contract 
— Permission sought by Association — 
Refusal on ground 1 that “presently there 
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is no need” — Grounds for arriving at 
this tentative conclusion not intimated to 
Association —- Refusal not proper. 


| (Para 10) 
Cases: Referred: Chronological Paras 
AIR 1977 SC 1562 . 7 
AIR 1976 SC 437: 1976 Tax LR 219 12 
AIR 1976 SC 1785 14 
AIR 1975 SC 1218 7, 10 


AIR 1974 SC 87: 1974 Lab IC 338 13 
AIR 1973 All 205: 1972 All LJ 847 


3) 4, 7 
AIR 1973 All 458: 1973 All LJ 282 12 
AIR 1970 SC 1302 ll 
AIR 1967 SC 107 5 
AIR 1962 SC 171 3 


B. Dayal, for Petitioners; J. N. Tewari, 
for Respondent. 


ORDER :— The Bullion and Agricul- 
tural Produce Exchange Private Limited, 
petitioner No. 1, obtained a certificate 
of registration on 15th Dec. 1962 under 
5. 14-A of the Forward Contracts (Regu- 
lation) Act, 1952 (hereinafter referred to 
as “the Act”) from the Forward Markets 
Commission (hereinafter referred to as 
“the .Commission”) established under 
S. 3 of the said Act, This certificate en- 
titled ‘petitioner No. 1 to carry on busi< 
ness in Arhar Ki Chooni. Condition No. 2 
(ii) of the Certificate, a copy where- 
of has been filed as annexure ‘]’ to the 
writ petition, was to the following 
effect: 

(ti): that. the said association shall not 
conduct forward trading in any commo- 
dity other than those specified hereunder 
except with the previous approval of the 
Forward Markets Commission.” 


2. It appears that forward trading in 
Arhar Ki Chooni was banned by a noti- 
fication issued under the Act and there- 
after petitioner No. 1 made an applica- 
tion to the Commission for permission to 
carry on forward trading business in lin- 
seed oilcake. This application had been 
apparently. made in pursuance of Condi- 
tion No. 2 (ii) of the certificate of regis- 
tration issued to petitioner No. 1 as stated. 
above. The Commission by its order dated 
14th July, 1977, a copy whereof has 
been filed as annexure ‘4’ to the writ 
petition, refused permission to petitioner 
No. 1 to organize forward trading in 
linseed Oilcake. It is this order which is 
sought to be quashed in the present writ 


petition. 
3. It was urged by. counsel for the 
petitioners that opportunity of being 


heard in the matter before refusing to 
grant the permission as contemplated by 
S. 14-B of the Act was not given to the 
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petitioners nor does -the order of refusa 
give: reasons for such refusal and tke 
said order being a quasi-judicial one ‘s 
accordingly vitiated. For the respor- 
dent, on-the other hand, it was urga 
that opportunity of being heard in tre 
matter as contemplated by S. 14-B ei 
the Act was to be given only before re 
fusing to grant certificate of registra 
tion under S. 14-A. In the instant cas= 
since a Certificate of registration had ai- 
ready been granted earlier and the ap 
plication which was dismissed by the im- 
pugned order not being an applicatiaa 
for grant of a certificate but for permi= 
sion to conduct forward trading in ame- 
other commodity namely, Linseed OF 
cake in pursuance of Condition No. 2 (3 


of the certificate of registration the prz. 


viso to S. 14-B of the Act was not a= 


plicable. In order to deal with the re= 


pective submissions made by counsel f+r 


the parties, it would be necessary b 


keep in mind the nature of the jurisd& 
tion exercised by the Commission und=r 
S. 14-A of the Act which deals with cer 
tificate of registration to be obtained Sy 
all associations. The said” section, inter 
alia, contemplates that no; associatim 
concerned with the regulation and car 
trol of business relating to Forward Car- 


tracts, shall after the commencemect 
of the Forward Contracts (Regul:- 
lation) Amendment -Act, 1960 carry 


on such business except under azd 
in accordance with the conditions of a 
certificate of registration granted uncer 
this Act by the Commission. The follor- 
ing observations in regard to the righkcs 
of an Association in the matter of carr- 
ing on business made by the Supreme 
Court in A. I. B. E Association v. 
National Industrial Tribunal (AIR 12 
SC 171) will be relevant (at: p. 180):— 

“The resulting position may be illustrx- 
ed thus: If an association were formed 
for the purpose of carrying on business, 
the right to form it would be guaranteed 
by sub-cl. (c) of Cl. (1) of Art. 19 subj=t 
to any law restricting that right confora- 
ing to Cl. (4) of Art. 19. As regards Ès 
business activities, however, and the x- 
hievement of the objects for which it was 
brought into existence its rights would 3e 
those guaranteed by sub-cl. (g) of Cl. d) 
of Art. 19 subject to any relevant law en 
the matter conforming to Cl. (6) of Art. 19; 
- While the property which the associat.an 
acquires or possesses would be protect- 
ed by sub-cl. (f) of Cl. (1) of Art. 19 swo- 


ject to legislation within the limits ld 
down by Cl. (5) of the Art. 19”. 


.B..& A. Produce. Exchange v. Focward Markets Commn. [Prs. 3-5} All. 333 


Tke right of petitioner No. 1 consequently 
to conduct forward trading in Linseed 
Olcake was subject to the restriction 
placed by S. 14-A of the Act. In regard 
ta the nature of jurisdiction exercised by 
tke Commission a Division Bench of this 
Ceurt in Union of India y. Bullion and 
Azricultural Produce Exchange Lid. 
(1972 All LJ 847) : (ATR 1973 All 205) 
held (at p. 210 of AIR): 

“The Commission is a high powered 
bedy of experts. All its proceedings are 
jidicial. It is deemed to be a civil court. 
It is obvious that it is plainly ordained to 
pass order on objective considerattions in 
tke light of various other provisions of 
tLe Act”. 


4. In regard to the submission made 
by counsel for the respondent that the 
rsquirement of the proviso to S. 14-B of 
tke Act. of giving an oportunity of being 
heard in the matter was not applicable 
t= the facts of the instant case, inasmuch 
as the application which had been dis- 
missed by the impugned order was not an 
application for certificate of registration, 
i was urged by counsel for the petitioners 
tat the said requirement would still 
ke applicable in view of S. 21 of the 
General Clauses Act, 1897. In our opin- 
ton, S. 21-of the General Clauses Act may 
rot apply inasmuch as that section does 
rot obviously confer a power of review 
œ an authority exercising judicial or 
Cuasi-judicial power. Judicial or quasi- 
Judicial authorities can review their 
crder only if such power is specifically 
Erovided: for. These authorities in cer- 
tain contingencies have ‘inherent power 
Elso to review their decision. It is on 
fnis principle that Sec. 21 of the Gene- 
mal Clauses Act may not apply to the 
facts of the instant case in view of the 
cecision of this Court in Union of India 
F. Bullion and Agricultural Produce Ex- 
Change Ltd. (supra) where it . was. held 
ès already pointed out above that the 
proceedings of the Forward Markets 
Commission are judicial and it is deem- 
ed to -be a civil court. 


5. The question as to whether S. 21 
ef the General Clauses Act applied in 
Respect of a registration certificate grant- 
ed under the Citizénship Act came up 
ar consideration before .the Supreme 

tourt in Ghaurul Hasan v. State of Ra- 
zasthan (AIR 1967 SC 107) and it was 
eld that the orders mentioned in S. 21 
af the General Clauses Act are not orders 
»f the kind contemplated under S. 5 of 
“he Citizenship Act. 


334 All. [Prs. 6-10] B. & A. Produce. Exchange v. Forward. Markets Commn. 


6.. Notwithstanding the fact that. Sec- 
tion 21 of the General Clauses Act. may 


not apply, we ‘however are of opinion 


that keeping in. view that the bar, creat- 
ed by S. 14-A of the Act. disentitles an 
Association to conduct 
in any .commodity other-than the com- 
modity in respect of which certificate of 


registration may have been granted and 


that the proceedings. before the Commis- 
sion are judicial in nature the applica- 
tion made for permission to conduct for- 


ward trading in Linseed Oilcake by pe- 


titioner No. 1 in pursuance of Cl. (2).(ii) 
of the certificate of registration would 
necessarily a. of the same judicial 
nature. 

7. At this place we may point out 
that the view taken by this. Court in 
Union of India’ v. Bullion and Agricul- 


tural Exchange’ Ltd.. (AIR 1973 All 205) 


(supra) that the Commission while grant- 
ing certificate of registration is compe- 
tent to specify the commodities in which. 
the persons asking for registration will 
deal in and that condition No. 2 (ii) afore- 
said was valid was approved by the Sup- 
reme. Court. in Union of India v. ` Raj- 
dhani Grains and Jaggery Exchange Ltd. 
(AIR 1975 SC 1218) and upheld in Maha- 
bir Beopar.Mandal Ltd. v: Forward Mar- 
kets Commission (AIR 1977 SC 1562). 


= 8 -In view of what has. been pointed 
out above it is apparent that- granting of 
permission to petitioner No. 1 for con- 
ducting forward trading in Linseed. Oil- 
cake in pursuance of condition No. 2(ii) 
virtually stands on the same footing as. 
granting a certificate: of registration . in 
respect of the said commodity inasmuch 
as without such!permission being granted 
the petitioner No. 1 would in view of the 
bar created by S. 14-A of the Act not be 
entitled to carry on the said activity. 
Consequently even if the requirement of 
the proviso to S. 14-B of giving an, op- 
portunity of being heard in the matter 
May not strictly apply to the disposal of 
an application for permission the prin- 
ciple behind the said -proviso would, in 
our opinion be applicable. Likewise the 
proceedings being of a civil nature com- 
pliance of the requirements of giving 
reasons for refusal of the permission 
would also be necessary. As such if the 
Commission on an application for per- 
mission aś aforesaid being made to it is 
tentatively of the opinion that the per- 
mission is to be’ refused it has to inform 
the applicant the grounds on which it is 
tentatively of the opinion that the per- 
mission is to be refused, For it goes 
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withcut saying that when a tentative de- 
cision is taken to refuse permission ‘it 
must; be based-on some grounds particu- 
larly when-:these matters are to. be . de- 
cided as.seen above on objective: consi- 
derations. If reply to a show cause no- 
tice issued in such a manner. is submit- 
ed by the applicant and the same is not 
acceptable to the Commission it should 
record reasons as to why they are not 
acceptable, Even if no reply is submit- 
ted the order refusing permission should 
still indicate reasons for the findings on 
the basis of which permission has’ been 
refused. 


9. 'Now we revert to the facts of the 


.instant case. Annexure “3” to the writ 


petition which is a copy of the show 


“ cause; notice dated 19th April, 1977 serv- 
ed by the Commission on petitioner No. 


I indicates that the said notice was 
given: under S. 14-B of the Act. The 
ground’ on which: permission was sought 
to be’ refused was stated to be: 


“And whereas, on an examination of 
this issue, the Commission considers that 
there ’'is. no. need, presently at any rate, 
for conducting forward trading in 
Linseed oilcake under the auspices of an 
Association, particularly when party to 
party: ‘contracts have not been prohibited”, 

10. | It would-be seen that Section 14-A 
bars. an Association .only to-enter into 
such contracts as. are contemplated by 
the ‘said section and: it does not prohibit 
party, to party contracts. When the sec- 
tion itself does not prohibit party to 
party contracts this circumstance appar- 
ently could not constitute a reason for 
refusing permission. The only other 
ground on which the permission was 
sought to be refused was that “there is 
no. need, presently at: any rate, for: con- 
ducting forward trading in linseed oil- 
cake under the auspices of an Associa- 
tion. E The same has been shown to be 
the reason for refusing permission in the 
impugned order dated 14th J uly,, 1977, 
The whole question, therefore, is whe-. 
ther it fulfils the requirement of being 
heard! in the matter as well as of re- 
cording reasons for refusal of the ` per- 
mission... It is. true as pointed out by the 
Supreme Court in Union of India v. Raj- 
dhani. Grains and Jaggery Exchange Ltd. 
(AIR. 1975 SC 1218) (supra) that the con- 
ditions in the market dealing with for- 
ward ‘contract do not remain static, They 
change. It is also true that in view of 
S. 4 (b) of the Act the Commission is to 
keep forward markets under observation 
and to take such action in relation to 


'. states so. 
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that as it . may “consider ‘necessary 3 
exercise of the power assigned to it by 
or under this Act. The question whict, 
however, remains “to be considered . +s 
whether ‘a bald assertion that there. +s 
no need, presently at any rate, for com- 
ducting forward trading in linseed oZ- 
cake under the auspices of an Associ=- 
tion is sufficient compliance of the re- 
quirement of law or -not.. In so far £s 
giving -an opportunity. is concerned we 
are of opinion that the question has: +o 
be answered in the context of each cese 
keeping: in view the principle of natural 
justice. Consequently the show cause tra- 
‘tice in -the instant .case ‘should have can- 
veyed so much information as was re- 
cessary to enable the petitioner No. 1 =o 
meet the facts on the basis of which pe> 
mission ‘was. ‘Sought to be refused by tie 
Commission. As such merely saying that 
the Commission considered’ .tnat ~ there 
‘was no need, presently at any rate, “or 
conducting forward: trading in linseed 
oilcake under the auspices of an Assoc3- 
tion was not enough. How from this bad 
assertion the petitioner No. 1 could kn=w 
as to what was. the basis for this tenza- 
tive opinion of the Commission and what 
reply could the petitioner No. 1 give in 
respect of this assertion? The ground on 
the basis of which this tentative opinion 
had been formed . by .-.the...Commiss-on 
should have been . disclosed .to the pei- 
tioner No. 1 and it. is only. then that it 
could furnish material in reply if it was 
possible to do so. -In the abserce of such 
ground being indicated in the notice it 
cannot be said that. any real pportunity 
was given to petitioner. No. 1-to show 
cause why.the permission prayed kor 
may not be refused. be 


11. Since the same infirmity : oca rs 
in’ the impugned order dated 14th Juy, 
1977 the said order cannot ‘be’ constrred 
to contain reasons as are necessary þor 
a judicial or quasi-judicial order. What 
has been stated in the impugned order, 


namely, that the Commission “has came - 


to the conclusion that- presently there is 
no need for organising forward trading 
in linseed oilcake under the euspices of 
an association at Agra” is realy thé em- 
_ clusion or finding of the Commission: In- 
deed the impugned order “specifica ly 
It cannot be doubted that 
there is apparently a distinction betw=en 
a finding or conclusion and the reasons 
for the said finding or -conclusion. In 
Mahabir Prasad v. State of -U. P. (AIR 
1970 SC 1302) it was held (at p. 130¢.: 


Challenging the order inter alia, 
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“It must appear not: merely that the 
authority .eritrusted with; quasi-judicial 
authority hds reached a.conclusion on 
the problem before him; it must appear 
that he has:reached <.conclusion, which 
is according to law and. just, and for en- 
suring that end he must record the ulti- 
mate mental process leading from the 
dispute. to its solution. - Satisfactory de- 
cision of a disputed claim may be reach- 
ed only if it. be supported by the most 
cogent reasons that appeal. to the autho- 
rity. Recording of reasons in support of 
a decision on a disputed claim by a 
quasi-judicial authority ensures that the’ 
decision is reached according tc law and 
is-not the result of caprice, whim or 
fancy or reached on grounds of policy 
or expediency. A party to the dispute is 
ordinarily entitled to know the grounds 
on which the authority has rej jected his 
claim, If the order is subject to appeal, 
the necessity to record reasons is great- 
er, for without’ recorded reasons the ap- 
pellate ‘authority has no material on 
Which it may determine whether the 
facts were properly ascertained, the re- 
levant law was correctly applied and the 
decision. was just.” 


12. -Even if no appeal lies. against the 
order. recording of reason would still be 
necessary. if such order is amenable to 
the writ: jurisdiction of this. Court. In 
State of U. P. v.. Managing Committee 
(1973 AH LJ 282) : (ATR 1973 All 458) a 
Division ‘Bench of this.Court held that 
for want of reason, this Court is also dis- 
abled from satisfactorily exercising its 
supervisory power under Arts. 226 and 
227 of the Constitution. In Ajantha In- 
dustries y. Central Board of Direct Taxes 
(AIR, 1976 SC 437) dealing with a case 
of income-tax, it was held (at p. 440): 

“The . reason for recording of reasons 
in the order and meking thes? reasons 
known to the assessee is to enable an 
opportunity to the assessee to approach 
the High Court under its writ jurisdic- 
tion under Art. 226 oz the Constitution, or 
even this, Court under Art. 136.of the 
Constitution in an appropriate case for 
either 
on the ground. that it is mala fide or 
arbitrary. or that it is based on irrelev- 


ant and extraneous -considerations.” . 


13. While considering the question as 
to what ‘are the requirements ‘of reasons, 
it was held by the Supreme Court in 
Union of India v. M. L. Kapoor (AIR 
1974 SC 87) (at p. 98): 

“Reasons are.the links between the 
materials on which certain conclusions 
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are based and the actual  conclusiors. 
They disclose how the mind is applied 
to the subject-matter for a decision whe- 
ther it is purely administrative or quasi- 
judicial. They should reveal a rational 
nexus between the facts considered and 
the conclusions reached. Only in this 
Way can opinions or decisions recorded 
be shown to be manifestly just and rea- 
sonable.” 


¥4. In Siemens Engineering and Manu- 
facturing Company v. Union of India 
(AIR 1976 SC 1785), it was held (at page 
. 1789): 

“If courts of law are to be replaced by 
administrative authorities and tribunals, 
as indeed, in some kinds of cases, with 
‘the proliferation of administrative law, 
they may have to be so replaced, it is 
essential that administrative authorities 
and tribunals should accord fair and pro- 
per hearing to the persons sought to be 
affected by their orders and give suffici-~ 
ently clear and, explicit reasons in sup- 
port of the orders made by them. Then 
alone administrative authorities and tri- 
bunals exercising quasi-judicial function 
will be able to justify their existence 
and carry credibility with the people by 
inspiring confidence in the adjudicatory 
process. The rule requiring reasons to 
be given in support of an order is, like 
the principle of audi alteram partem, a 
basic principle of natural justice which 
must inform every quasi-judicial process 
and this rule must be observed in its 
proper spirit and mere pretence of com- 
pliance with it would not satisfy the re- 
quirement of law.” 


I 
15. In view of the law laid down in 
the aforesaid cases it is apparent that the 
impugned order! does not conform with 
the requirement of giving reasons. It 
just contains the conclusion of the Com- 
mission with no reason supporting the 

said conclusion, | 


16. In the result the writ petition 


succeeds and is allowed and the impugn- - 


ed order dated 14th July, 1977 is quash- 
ed and the respondent Forward Markets 
Commission is directed to dispose of the 
application made by the petitioners on 
which the impugned order’ was passed 
afresh in accordance with law keeping 
in mind the observations made above. 
There will be no order as to costs. 
Petition allowed. 


A.LR. 
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| K. C. AGRAWAL, J. 
Ishwari Prasad, Applicant v. Smt. 
Rajni Devi and others, Opposite Parties. 


Civil Revn. No. 1034 of 1975, D/- 9-2- 
1979.* 

Civil P. C. (5 of 1908), O. 15, R. 5 
(U. P.) — Striking off defence — Non- 
deposit of rent — Representation for 
condonation of delay or extension of 
time cannot be dismissed merely because 
security was not furnished simultaneous- 
ly with or was not accompanying the 
application filed for representation — 
Security is a condition precedent for 
availing of the time extended by court for 
depositing the amount — It is not a con- 
dition precedent or pre-requisite for fil- 
ing application or representation — 
Court has discretion to condone delay if 
sufficient cause for entire delay is shown 
to its; satisfaction. (Paras 7, 8, 9, 10, 12) 


Cases Referred : Chronological Paras 
1977 All WC 225 9 
1977 (UP) RCC 437 - 19 
AIR 1965 SC 1909 l i 11 


G. P. Bhargava and A. N. Bhargava, 
for Applicant; Bharatji Agarwal, for Op- 
posite Parties. 


ORDER:— Shrimati Rajni Devi, the 
plaintiff filed Suit No. 739 of 1968 for 
ejectment, recovery of arrears of rent 
and damages for use and occupation 
against Ishwari Prasad and Ghanshyam 
defendants 1 and 2. On the enforcement — 
of U. P. Act No. 13 of 1972 the suit was 
transferred to the Judge Small Cause 
Court side on 25-1-1973. It, however, 
appears that as Ghanshyam Das was 
dead a substitution application had been 
filed by the plaintif for bringing his 
heirs on record. On 9th April, 1974 the 
substitution application was allowed and 
1-8-1974 was fixed for final hearing. No 
date for hearing of the suit was fixed be- 
tween 15-7-1972 and 1-8-1974. On 1-8- 
1974 the suit was adjourned to 19-9-1974. 
On 19-9-1974 an application was moved 
by the plaintiff praying that since the 
defendants had not deposited admitted 
rent and damages as required under 
O. XV R. 5. Civil P. C., the defence was 
liable to be struck out. The defendants 
filed their objection stating that the ar- 
rears had already been paid under. 


*(Against judgment and order of B. D. 
Maurya, 2nd Addl. Dist. J. Mathura, 
D/- 9-5-1975). 
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tion 7-C of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947 un- 


der the orders of Court up-to-date and 


therefore, the defence could not be struck 
off. 

2. The Judge, Small Cause Court held 
that the deposit made under Section 7-C 
for the period till 30th Sept., 1972 was 
justified but found that- after the en- 
forcement of Uj P. Act No. 37 of 1972, 
the deposit should have been made im 
the present suit and, as such, the ren: 
deposited in the proceedings under Sec- 
tion 7-C could not save the consequence 
of O. XV R. 5,|C. P. C. In the revision 
the order of the Judge, Small Cause 
Court, was mairitained. Hence this revi- 
sion. 

. 3. Before dealing with the points 
urged, it will be helpful to bifurcate th2 
various periods for which the rent and 
damages had to, be paid by the defen- 
dants. It may be noted here that unde: 
O. XV, R. 5 @ P.C. a defendant is 
liable to deposit the entire amount due. 
The periods can be divided as follows:— 


From 1967 to — deposited u/s, 
7-C 


fst Oct. 72 to April, 1974— deposited u/s. 
7-C 
ist May, 74 to July, 1974— deposited in 
the present 
suit on 1-& 
1974, 
deposited o3 
§-9-74 and on 
1-10-1974 re 
spectively in 
the presert 
suit. 


4, It may be pecai here that 
the defence had been struck off on the 
ground of non-deposit of damages fror 
Ist Oct., 1972 to April, 1974. For the 
period before 30th Sept., 1972, the find- 
ing of the Judge Small Causes Court was 
that the defendants were justified in 
depositing the rent under S. -C and, as 
such, they could not be called upon t 
deposit the same in the present sui. 
The period from Ist Oct., 1972 to Apri, 
1974, if excluded for the time being, the 
period left is from May, 1974 to Sept, 
1974, The rent! for the months of ‘Aug. 
and Sept., 1974 
‘time. So far as|the rent ior the montks 
May to July, 1974 is concerned, the 
deposit was made on 1-10-1974. While 
making the deposit on 1-10-1974 the de- 
fendants had made a representation fcr 
condonation of jdefault: or’ delay on the’ 
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‘had been deposited n 
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grcund that since they had made’ the 

deposits in the proceedings under Sec“ 
tion 7-C under a legal advice, the bona 
fid: -mistake could be condoned. This 
had been accepted by the Judge Small 
Causes. He held that the defendants: had’ 
rezsonable cause: for not having deposit- 
ed the rent/damages for the months May, 
19°4 to July, 1974. To this extent | the 
representation was accepted. 


£, The Judge, Small Causes, how- 
ev-r, did not accept the representa- 
ticn for the period from 30th Sept., 1972 
to April, 1974. The ground given was 
that as the rent for this period had not 
bæn deposited in the present suit de- 
spte moving of an application by the 
plzintiff for striking off the defence, the 
deay could not be condoned. 


3. The question, therefore, is only 
wLether the court committed an error in 
noc accepting the representation of the 
defendants also for the period for 30th 
Set., 1972, to April, 1974. Negativing 
the arguments of the defendant’s learned 
coinsel the Additional District Judge 
found that as the representation had not 
accompanied the security, the represen- 
taion could not be accepted. The point, 
therefore, that remains to be examined 
is whether the representation could be 
dizmissed because the security was not - 
furnished simultaneously with or was 
nct accompanying the application: filed 
fo- representation. 


7. For the said purpose it may be 

useful to notice here the relevant provi- 
sicn. The same is:— 
PART: the Court may, unless after con- 
sicering any representation made by him 
in that behalf it allows him further time — 
or security being furnished for the 
amount, refuse to entertain any defence 
or as the case may be strike of his de- 
fence.” 


THis empowers a ‘court i give nthe 


time on security being furnished for the 
araount. The word relevant for inter- 
pretation is ‘on’. This word ‘on’ has seve- 
ra. meanings. Amongst others, meanings, 
ar] ‘upon’, ‘as soon as’, ‘near to’, ‘along’, 
‘ecntiguous to.’ 


: 3, The submission . of the learned 
Saanel for the plaintiff was that time 
ccuid be granted by the court only when 
th= security had been given simultane- 
oisly with the filing of the representa- 
ticn. and as this had not been done, the 
representation was liable to be dismiss- 
ec. I am unable to accept the submis- 


. si, The. security is given for comply-| . 
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ing with the order of the Court to depo- 
sit the rent. .O. XV R. 5 does not re- 
quire the depositing of security for mak- 
ing a representation. The security is 
a condition precedent for availing of the 
time extended by the Court for deposit- 
ing the amount. It is not a condition 
precedent or pre-requisite for filing the 
application or, representation. It cannot 
thus here mean simultaneous. If that 
was accepted | inconvenient consequences 
will follow. It may be true that one of 
the meanings! of the word ‘on’ is ‘upon’ 


or adjacent to, but it is settled law that, 


in order to construe a word it is neces- 
sary to have 'a reference to the context 
of the -subject-matter of the enactment, 
Taking these ‘two matters into account, 
it appears to me that the proper: conside- 
ration to be placed would be that a 
court has power to extend time. The ex- 
tension of time should, however, be de- 
pendent on the deposit of security. The 
requirement, however, is not that the 
security must ‘be deposited simultaneous- 
ly with the filing- of the application for 
condonation. The purpose of demanding 
the security is that since a tenant ‘has 
already defaulted no further time should 
be given to him unless he demonstrates 
his sincerity by giving security. The 
security furnished would sécure the inter- 
est of the rae = 


9. In the instant case,. the sdefenants 
ywere prepared to furnish security. The 
Judge Small Causes, however, did not 
accept the prayer of the defendants . on 
the ground that since an application for 
Striking off the defence had been made 
earlier, there was no justification for the 
extension of time. . While making this 
order, the Judge forgot that the defen- 
idant had deposited the rent/damages in 
proceedings under S. -7-C. They were not 
withholding the amount. Hence, if under 
a wrong legal; advice tendered to them, 
instead of depositing the rent in the 
present proceedings, they deposited the 
same in the proceedings under Sec. 7-C, 
the Judge, Small Causes, should have 
held that the defendants were entitled 
for extension of time for depositing the 
amount of this period in the court. It 
was not a case, of wilful default or negli- 
gence. In Bal Mukund: v. District Judge 
. (1977 All WC 225) Hon’ble M. N. Shukla 
J. held that even this concession of ex- 
tension of time was hedged in by a con- 
dition, namely! that he must furnish a 
security to the Court. In this case, how- 
ever, brother Shukla did not lay down 
that the deposit of the: security should 
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be 'simultaneous with the filing of the 
representation. 

10. The Judge Small Causes has a 
discretion to condone the default in not 
complying with the condition mentioned 


in ©. XV'R. 5, C. P. C. provided sufficient 
cause for the entire delay was shown to 


- its satisfaction. This discretion, like other 


must be exercised 
circumspection, according 
to justice, common sense and sound judg- 
ment, The discretion is to know through 
law: what is just (See: Keighley’s case 
(1609) 10 Co Rep 139). In the instant case 
I am fully satisfied that neither negli- 
gence nor inaction nor want of bon: 

fide! is imputable to the defendants. As 
such, the refusal to exercise the discre- 
tion in favour of the defendants resulted 
in the refusal to exercise the jurisdiction 
vested in the Judge Small Causes. In 
similar circumstances this Court inter- 
fered in a revision filed under Sec.’ 115, 

Civil P. C. The said case is reported in 
Vichitra Singh v. Jagdish Singh 
(U. P.) RCC 437). 


judicial discretion, 








tion of the Legislature is to secure the 
interest of the plaintiff and to discourage 
a frivolous litigation, but at the ‘same 
time this provision is not in terrorem. 
The Court must always bear in mind 
that to strike off the defence is an ex- 
treme action. The Court should strik 
off the defence when there is a ground 
for ;doing so but not where, as here, a 
case for condonation had been made out, 


IL The decision reported in Kaluram 
Onkarmal v. - Baidyanath Gorain (AIR 
1965 SC 1909) relied upon by Sri Raja 
Ram Agarwal, is distinguishable. In that 
case the controversy was different than 
that arises for decision in the present 
case. The said case is‘of no assistance 
to him for the proposition that the secu- 
rity should have been furnished along 
with the filing of the mepresentction for 
extension of time. 


12. For what I have- said above, i 
leads me to hold that the representation 
was! wrongly rejected by the Judge, 
Smail Causes, and that he should have 
accepted the representation of the defen- 
dants and should have granted them 
time for furnishing security. 


13. In the result, the revision suc- 
‘ceeds and is allowed. The judgments and 
orders of the 2nd Additional, District 
Judge, Mathura dated 9-5-1975 and that 
of the Judge, Small Causes dated 7-10- 
1974; are set aside. The Judge, - Small 
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Causes is directed to accept the repre- 
sentation of the defendants and to give 
them one month’s time from the date of 
the receipt of a copy of this judgment 
for furnishing security, -and further to 
grant them time for depositing she rent 
as he may think proper. There shall þ2 
no order as to costs. The suit may P 
decided within three months. 


‘Revision allowec. 
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P. N. GOEL, J. 
Ramesh Chandra and another, Appel- 
Iants v. Ram Rakshpal, Respond=nt. 


Second Appeal No. 108 of 1969, 
9-2-1979.* 

Civil P. C. (5 of 1908), Ss. 10): 100-a 
and 101 — Second Appeal — Findings cf 
fact when not binding. 


It is true that if the lower appellate 
Court recorded definite findings in th= 
light of oral evidence and surrounding 
Circumstances, the High Court cannct 
interfere in second appeal and cannot at- 
tempt to reappreciate the evidence. But 
where the appellate Court discarded the 
entire oral and ‘documentary evidence 
and based his finding simply on one cir- 
cumstance appearing in thé case withotct 
negativing the facts found by the trial 
court it could not be said that the fine 
ing of fact recorded by the appellate 
Court could not be interfered by the 
High Court in second appeal. AIR 1961 
` SC 1097 and AIR 1961 SC 1720, Ref. 
(Pares 15, 18) 


DH- 


‘Cases Referred : Chronological Parzs 
AIR 1961 SC 1097 - 13$ 
AIR 1961 SC 1720 l 14 


Rishi Ram and Girdhar Malviya, fcr 
Appellants; Kumar Tiwari and J. N. 
Misra, for Respondent. 


JUDGMENT:— This is a defendants 
appeal against the judgment and decree 
dated 3-12-1968 passed by the Civil 
Judge, Bijnor reversing the -udgmert 
and decree dated 23-11-1967 passed by 
Munsif, Nagina, in Original. Suit. ‘No. 5L 
of 1966. 


2. Parties have their shops in mohalle 
Kalluganj in the town of Najibabac. 
Their shops adjoin each other. The shoz 
of the plaintiff-respondent is towarcé 
north and the shop of the appellants #& 


*(Against judgment and decree of P. S. 
Jain, Civil J. Bijnor, D/- 3-1£-1968). 


‘CW/CW/B67/79/SNV 





Ramesh Chandra v. Ram Raszshpa_ (Goel J.) 


[Prs. 1-7] AH. 339 


just to its south. Both the shops face 
towards west. A wall 9” in width is 
besween -the two shops. The shop of 
ths respondent is a double storeyed one. 
Or. the third storey of the respondent’s 
shop there is a wall. The assertion of 
th= respondent was that the intervening 
wall on the first floor as well as on the 
sezond and third floors belonged to him 
exclusively. The appellants pulled down 


. thair shop and in its place constructed a 


new, shop. In doing sc they constructed 
ar almirah towards their side in the dis- 
puted wall on the ground floor and plac- 
ed a beam. They alsa rested their lin- 
te. on the ‘said wall. On the third storey/ 
flaòr the defendants raised a wall and 
then placed a lintel. On these allega- 
ticns the respondent claimed injunction. 


3. Defence of the appellants was that 
it was a joint wall of the parties and 
that they had raised constructions only 
or half of the wall on their side. 


4, The plaintiff-respondent filed two 
pertition deeds — one dated 10-8-1946 Ex. 
I and another dated 14-5-1949 Ex. 2. 
These partition deeds relate to the fami- 
ly of the plaintiff-respondent. The re- 
spondent also filed a will Ex. 3 which 
was executed in favour of Smt. Nirmala 
Devi, appellant No. 2, wife of appellant 
Na. i, The parse examined. same wit- 


c nesses in the case. 


5. The suit was filed on 45-10-1965 
just after the filing of the suit, the re- 
srondent got a commission issued to Sri 
V.rendra Kumar, Vakil. The Commis- 
sioner inspected the spot on 7-10-1956 
ard then submitted his report 15 C along 
wth a map. The learned Munsif also 
inspected the site and recorded an in- 
spection note dated 16-10-1957 55 C. 


6. On an appraisal of the entire 


material before. him, the learned Munsif 


found that the wall on the ground floor 
was joint of the parties, that the wall on 
the second and third floors (stories) was_ 
ecmstructed by the  plaintiff-respondent 
or joint wall and the defendants-appel- 
laats had made constructions on these 
tvo stories on the wall constructed by 
the plaintiff-respondent. . On these find- 
ings he did not consider reasonable to 
grant injunction to the plaintiff-respon- 
dent. As the appellanis had made con- . 
structions on the second and third stories 
or the wall of the’ plaintiff-respondent, 
he allowed Rs. 200/- as compensation to 
the respondent. 


J. Against this decree, the plaintiff- 
respondent filed -appeal and the defen- 
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dants-appellants filed cross-objection be- 
‘fore the District. Judge. 
heard by the Civil Judge. The Civil 
Judge dismissed the cross-objection and 
allowed the appeal. filed by the plaintiff- 
respondent and decreed the suit for in- 
junction. 


8. The learned counsel for the appel- 


lants contended that as the learned civil - 


Judge did not place reliance on the oral 
and documentary evidence led in the 
case, he was not justified in reversing 
the decree of the trial court simply on 
the circumstance that on the second and 
third stories the plaintiff had built wall 
on the’ southern half of the wall leaving 
4/2” width towards north i.e. towards 
his side. 


9. The Civil Judge observed: “It is 
an accepted principle of law that an 
intervening wall is generally joint of 
the parties unless contrary is established 
but in this case the position is a little 
different.” He has then referred to the 
contentions made in the written state- 
ment. Then he observed: "In order to 
establish the ownership of the wall ex- 
clusively the plaintiff has relied on the 
partition deeds which contain admission 
of the plaintiff and not of the defendant 
and so they are not of much help even 


if the deed in favour of-the defendants | 


does not recite about the ownership in 
the wall. The oral evidence of the plain- 
tiff consisting of the depositions of Ram 
Rakshpal, Chunni Lal and Bhagwan Swa- 
rup also do not give much assistance in 
order to set at rest the controversy aris- 
ing out between the parties. Likewise 
the oral evidence of the defendants con- 
sisting of the depositions of Andul Aziz, 
Abdul Latif, Ashok Kumar, Khajan 
Singh, Ram Saran and Ramesh Chand 
also cannot be availed of and I have 
only to stick to the circumstances cover- 
ing the case”. 


10. It is evident from the above that 
the learned Civil Judge did not find the 
oral and documentary evidence in the 
case helpful for the determination. of the 
point involved. He proposed to decide 
the appeal/case on the circumstances. At 
this stage it shall not be out of place to 
mention that the trial. court recorded 
finding to the effect that the wall in 
question on the ground floor was joint 
on certain pieces of evidence appearing 
on the record: These pieces of evidence 
are: (1) The shop of the plaintiff-respon- 
dent is in occupation of Chunni Lal as 
- tenant. -Chunni Lal stated : that there 


These were. 
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was only one Parnala of the two shops 
in dispute: and that, the said Parnala 
flowed on the asar of the wall in suit: 
(2) The shops: in: suit were inspected by 
the: Commissioner Sri Virendra Kumar 
just two days after the filing of the suit. 
Later on the shops were inspected by 
the learned Munsif in Oct. 1967. The 
Commissioner found a Niche in the wall 
in the ground floor towards the side of 
the ' appellants’ shop. The learned Munsif 
also found signs of the closing of a 
Niche. It means that there was a Niche 
in the disputed wall in the ground floor 
towards the side of the appellant’s shop. 


1i. The learned Civil Judge did not 
take into consideration these two facts. 
The learned Civil Judge based his judg- 
ment only on one circumstance, name- 
ly, the wall on the second and third 
stories was built on the southern half 
width of the wall by the plaintiff-re- 
spondent leaving half of the wall to- 
wards the respondent’s shop, 


12. The learned counsel for the ap- 
pellants contended that the Civil Judge 
was not correct in observing that the 
wall on the second and third stories was 
built on the southern half width of the 
disputed wall by the plaintiff-respondent 
and. that record does not bear out this 
observation. The Civil Judge inspected 
the site and recorded inspection note 
dated 31-10-1968 (18A). In this inspection 
note, he wrote: “The only thing which 
was shown to me on behalf of the ap- 
pellants is that the wall in the second 
and third stories is built on the side of 
the .respondent after leaving portion to- 
wards the appellant and the respondent 
has built his wall over the said wail.” 


- 13. It may be indicated here that the 
appellant before the Civil Judge was the - 
plaintiff-respondent. A perusal of the 
trial Court’s Judgment clearly shows 
that the wall on the second and third 
stories was constructed by the plaintiff. 
Therefore, the Civil Judge was justified 
in saying that the wall on the second 
and third stories was built by the plain- 
tiff on the southern half width of the 
disputed wall leaving 44” width to- 
wards the north. 


14. The learned counsel for the re- 
spondent contended that the finding ar- 
rived at by the learned Civil Judge was 
finding of fact and even if it,was erro- 
neous it could not. be interfered with by 
this court in second appeal. Reliance was 
placed on.-two cases: Raruha . Singh. V, 
Achal Singh, AIR 1961- SC- '1097 : and 


"1979 - 


. stances. 


_ ‘a consideration -of the entire 


Sinha Ramanuja’ Jeer y. Ranga Rarma-: 


nuja Jeer, AIR 1961- SC 1720. - 


In the first case it was observed (at page 
1099) : 

“This Court has 
out that in 


second appeal the High 


` Court’s jurisdiction is confined to ques- 


tions of law. In this particular case the 
District Court had pointed out that the 
trial court had made an obvious mistake 
in regard to the date of the construction 
of the Panbharan. After all. the qtes- 
tions at issue had to be tried in the light 
of oral evidence and surrounding circum- 
In such a case, if the appel-ate 
court recorded definite findings it ‘was 
not open to the High Court to attempt 
to reappreciate that evidence.” | 


15. The position that follows from 
the above observation is that if the 
lower appellate Court recorded definite 
findings in the light of oral evidence and 
surrounding circumstances, the High. 
Court cannot interfere in second ap veal 
and cannot attempt to reappreciate the 


` 


evidence. ti 


16. -In the second:case the relevant 


- observation reads as follows (at pp. T729, 


1730): 


‘In. the second appeal, the learned 
Judge of the High Court, on a review of 
the evidence, disagreed with the learned 
District Judge and accepted the finding 
of the learned Subordinate Judge, and 
held, for similar reasons, that the plain- 
tiff was virtually an office-holder in. the 
main temple; he further held that the 
plaintiff could also be considered to be 
the holder of the office of- arulipad and, 
in that capacity also he was entitled to 
the first theertham ~and other honours. 
The first question is one of fact. The 


‘learned District Judge, though he difer- 


ed from the Subordinate Judge, helc, on 
evidence 
that the plaintiff was not ‘an office-hol- 
der in the Athinathalwar temple. It has 
now been well settled that the Sigh 


Court has no jurisdiction to entertain a 


second appeal on the ground of errone-- 


- ous finding of fact, howsoever gross the 


error may seem to be. The judgment of 
the learned Judge does not disclose that 
there are any permissible grounds for 
interference with the finding of the Dis- 


~ trict Judge.” 


"U7 I7. It will be noticed from the above 


that the District Judge reversed the find-. 
ing of the Civil Judge on a consideration, 


"= of the entire evidence, 


repeatedly pointed 
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18. In the instant case the learned. 


Zivil Judge disagreed with the trial court 


only for one reason which has been stat- 
ad above. The learned Civil Judge did 
not at all analyse and ‘discuss the points 
apon which~the trial court came to the 
zonclusion that the wall on the ground 
Zloor was joint of the parties. It is thus 
avident that the learned Civil Judge did 
aot arrive at the finding on a considera- 
sion of the entire material. The Civil 
Judge discarded the entire oral and docu- 
mentary evidence and based his finding 
simply on one circumstance appearing in 
the case. In these circumstances, it can- 
mot be said that the Civil Judge record- 
ed a finding of fact which cannot be in- 
terfered by this Court in second appeal. 
Precisely speaking the finding recorded 
by the Civil Judge is simply an inference 
‘from a circumstance. The Civil _ Judge 
did not at all examine the oral evidence 
of the witnesses. He did not negative the 
facts found by the trial court in coming 
to the conclusion that the wail on the 
ground floor was joint of the parties. 


19. The learned counsel 


pellants contended that as the learned 


. Civil Judge did not place reliance on the 


oral and documentary evidence of the 
plaintiff-respondent, he should have bet- 
ter dismissed the suit. This contention is 
not correct because the trial court found 
that the wall on the ground floor was 
joint of the parties and that the wall on 
the second and third stories was built by 
plaintiff-respondent upon which the de- 
fendants-appellants had made encroach- 
ments. Even in the written statement the 
defendants-appellants alleged that the 
wall in question was joint of the parties. 
If the appellants encroached upon the 
joint wall, the suit could not be dismis- 
sed in toto and appropriate relief should 
ay been given to the plaintiff-respon- 
ent. 


20. There are certain salient features 
in the case. They are (1) The shop of the 
plaintiff-respondent was a double store- 
yed one from before the year 1946 as is 
evidenced from the partition deed dated 
10-8-1946 (Ex. 1). (2) The walls on the 
second and third stories were construct- 
ed by the plaintiff-respondent. (3) Pre- 
viously the shop of the defendants-ap- 
pellants was single: storeyed. The defen- 
dants-appellants pulled down their shop 
shortly before the filing of the’ present 
suit and then they; reconstructed the 


- shop. (4) There was only one Parnala of 


both the shops on the Asar of the..dis- 
puted wall as stated by Chunni -Lal 


for the ap- 


~ 
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(P. W. 2) tenant of the respondent’s shop. 
(5) There was a Niche in the wall on the 
fround floor towards the appellants’ shop. 
(6) There is nothing on record to show 
that previously the two shops belonged 
to two different persons. The possibility 
of both the shops being owned by one 
person is not ruled out. 


, 21. The learned Civil Judge did not 
take into consideration these salient facts. 
These facts were taken into consideration 
by the trial court. In this circumstance 
the Civil Judge was not at all justified 
in reversing the finding of the trial court 
that the wall on the ground floor was 
foint of the parties. Correctly speaking 
the trial Court assigned good reasons for 
concluding that the wall on the ground 
floor was joint of the parties. In these 
circumstances, the judgment and decree 
of the learned Civil Judge cannot be sus- 
tained and has to be set aside. 


22. The learned counsel for the ap- 
pellants could not assail the decree pass- 
ed by the trial court. There is no cross- 
objection by the plaintiffi-respondent. 


23. In view of the above, the appeal 
is allowed and the judgment and decree 
dated 3-12-1968 passed by the Civil Judge 
are set aside and the judgment and dec- 
ree dated 23-11-1967 passed by Munsif, 
Nagina are restored. In the circumstan- 
ces of the case parties. shall bear their 
own costs incurred in this court. 

Appeal allowed, 
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Union of India and another, Applicants 
v. S. Mohinder Singh and others, Respon- 
dents. 


F. A. E. O. (converted in civil revision) 
No. 29 of 1974, D/- 18-5-1979.* 


(A) Arbitration Act (1940), Ss. 39 
and 5 — Arbitration agreement — Order 
under Section 5 granting leave to party 
to revoke authority of appointed Arbi- 
trator — Order is not appealable under 
Section 39 — Even order. appointing 

another Arbitrator is not appealable. 
i (Para 3) 

(B) Arbitration Act (1940), S. 5 
— Arbitration agreement — Arbitrator 
appointed by. nominee of parties — Par- 


“(Against order and judgment of D. S. 
Ram, Civil J. Roorkee at Saharanpur, 
D/- 6-12-1973.) 
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/ 
fies or any of them can apply for leave 
of Court under Section 5 to revoke au- 
thority of appointed Arbitrator. 

(Para 6) 


(C) Arbitration Act (1940), Sections 5 
and 12 — Arbitration agreement — 
Order under Section 5 granting leave to 
party to revoke authority of appointed 
Arbitrator passed — Simultaneous order 
appointing another Arbitrator is errone- 
ous — Another Arbitrator can be ap- 
pointed only when separate application 
under Section 12 (2) is made by party 
concerned after actually revoking au- 
thority. of appointed Arbitrator and in- 
timating him about revocation of his au- 
thority. (Paras 9, 19) 


(D) Civil P. C. (1908), Section 115 — 
Arbitration Act (1940), Section 5 — Arbi- 
tration agreement — Order under Sec- 
tion 5 granting leave to party to revoke 
authority of appointed Arbitrator — Re- 
vision against — Point of law striking 
at very root of jurisdiction of trial Court 


can be raised for first time. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 J & K 130 lt 


Brij Narain Sapru, for Applicants. 


MITHAL J.:— This is a Civil Re- 
vision converted from an appeal directed 
against the order of the Civil Judge, 
Roorkee at Saharanpur by which he al- 
lowed ‘the application by the respondent- 
applicant moved under Sections 5, 8, 
12 and 13 of the Indian Arbitration Act 
under Section 5 and has appointed one 
Sri Hukum Singh, retired’ Chief Engi- 
neer of the Punjab P.W.D. as an Arbi- 
trator in his place. The Union of India 
has come up in appeal. 


2. A preliminary objection was taken 
on behalf of the respondent applicant 
that an appeal does not lie against the 
order purporting to be under Section 5 
of the Arbitration Act. Section 5 of the 
Arbitration Act reads as- under: 


“The authority of an appointed arbi- 
trator or umpire shall not be revocable 
except with the leave of the court, un- 
less a contrary intention is expressed in 


the arbitration agreement.” 


3. Section 39 of the Act provides for 
appeals and it reads as under: 


Section 39 (1). An appeal shall lie from 
the following orders passed under this 
Act (and from no others) to the court 
authorised by law to hear appeals from 
original decrees of the Court passing 
the order :— 


1875 


An order :— 


- (i) superseding an abitati: 

(ii) on an award stated in the form. of 
& special case; 

(iii) modifying or correcting an wack 


(iv) filing or refusing to file an arti- 
tration agreement; 

(v) staying or refusing to: stay legal 
proceedings where there is an arbitra- 
tion agreement; 

(vi) setting aside or refusing to set 
aside an award; = 


Provided that provisions of this sec- 
tion shall not apply to any order pes- 
sed by a Small Cause Court. 


(2) No second appeal shall le from 
an order passed in appeal under fhis 
section, but nothing in this section shall 
affect or take away any right to appeal 
to the Supreme Court”. 


The order which is appealed against is 
one for granting leave to the responder.t- 
applicant to revoke the authority of tme 
appointed Arbitrator and for appoinñag 
another Arbitrator in his place. The 
nature of none of these orders is covered 
under sub-cls.. (i) to (vi) of Section 39 
set out above. It is quite obvious that an 
order granting leave to party to revnake 
the authority of an appointed Arbitrator 
is not appealable. Even the order p- 
pointing another Arbitrator is not €p- 
pealable. In our. opinion, therefore, the 
preliminary objection is correctly tasen 
and no appeal lies from the onder uncer 
consideration. 


4. At this stage the deuned counsel 
for the appellant moved an applicazion 
for permission to convert the -‘app2al 
into a revision. After having heard fhe 
learned counsel for the parties at ler.gth 
and ‘also taking into account the matters 
of importance involved in the case, we 
deem it proper to allow this applicat:on 
and permit the appellant to convert his 
appeal into a revision. It is needless to 
say that the scope in the revision weald 
be much narrower than in the appeal end 
we will confine ourselves to the juriscic- 
tional error, if any, committed by -he 
trial court. 


. § The learned counsel for the Revi- 
sionist firstly argued that the respond=nt- 
applicant had no right to revoke vhe 
authority of the ‘appointed Arbitrstor 
‘because the Arbitrator had not been ap- 
pointed by the parties. On the oatner 
hand he contended the Arbitrator had 
been appointed by the Additional Chief 
Engineer C. P. W. D. as provided in 
CL 25 of the Contract, The contertion 
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cf the learned’ counsel for the petitioner 
& that the right under S. 5 to revoke an 
zuthority of an Arbitrator has been given 
enly to the parties and to no one else. 
wince in the instant. case the Arbitrator 
had been appointed not by the parties 
“hemselves but by the Additional Engi- 
meer C. P. W. D.. as their nominee, the 
>arties as such have no right to revoke 
“he -authority of the Arbitrator. The 
earned counsel for the respondent, 
owever, has urged before us that par- 
“les contemplated in Section 5 means. the 
rarties to the arbitration agreement. 
ur attention has been drawn to Sec- 
‘ion 4 of the Arbitration Act! which 
seads. as under: : . 
“The parties to an arbitration agree- 


ment may agree that any reference 
-hereunder shall be to an` arbitrator or 
arbitrators to be appointed by a person 


designated in the agreement either by 
lame or as the holder for the time be- 
ng of. any office or appointment” 


6. It'is argued that the word ‘parties’ 
ased in the section contemplates only 
zhe parties to the arbitration agreement 
and has not been used in respect of the 
‘person’ who is authorised by them to 
appoint an Arbitrator .on their behalf. 
For .such a ‘person’ the word ‘person’ 
nas been used in this section. On the 
analogy of Section 4 it has been argued 
that it is the parties who appoint the 
Arbitrator either by themselves. or 
through the employment of some other 
agency agreed to by them. Nonetheless 
the appointment of the Arbitrator is 
solely done ` by the parties themselves. 
After careful consideration of the provi- 
sions of the Ss. 4 and 5 of the Arbitra- 
tion Act we are of the view that the con- 
tention of the learned counsel for the 
respondent is correct. The person who 
has the authority to appoint has always 
got the authority to withdraw or to re- 
voke the appointment. The parties can- 
not be left without remedy in such a 
case. We are, therefore, of the view that 
the parties or any cf them were fully 
competent. to apply for leave of the Court 
under S. 5 to revoke the authority of the 
appointed Arbitrator. 

7. It is next argued by the learned 
counsel for the petitioner that the trial 
Court was in error in appointing an 
Arbitrator simultaneously with the pas- 
sing of an order granting leave to the 
applicant to revoke the authority. Ac- 
cording to the scheme of S. 12 of the 
Arbitration Act it clearly contemplates 
distinct stages in which steps have to be 


” 
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taken by the parties. We have .seen 
under.S. § an authority of an appointed 
Arbitrator can indeed be revoked: but 
only after seeking leave of the. Court: 
This contemplates a petition to the Court 
for obtaining leave and only when ‘such 
leave is granted by the Court then only 
a right to revoke the authority of ap- 
pointed Arbitrator can arise. It is not 
possible, as vainly argued by the learned 
counsel for the respondent, that a party 
may revoke the authority of the appoint- 
ed Arbitrator and then come to the 
Court for seeking the leave. This would 
neither be in accordance with the lang- 
uage of S, 5 or 12 of the Act nor it ap- 
pears reasonable in the context of the 
scheme of the Act. A party who is seek- 
ing revocation of the authority has to 
satisfy the Court first of the grounds and 
reasons on which it is necessary that the 
authority of an appointed Arbitrator 
should be revoked and if the party fails 
to do so it would be the end of the 
matter. However, in case the party is able 
to satisfy the Court that the authority 
of the appointed Arbitrator - should be 
revoked for any of the reasons given by 
it then the question arises whether the 
Court can simultaneously appoint another 
Arbitrator without the earlier Arbitrator 


even knowing that his authority has Dern 


revoked, 


8 It will be profitable here to have 
the provisions of S. 12 also before us. 
Clause (1) of S. 12 provides only the 
Alling of the vacancy of an umpire .or 


an Arbitrator on an application being. 


moved by any of the parties of the 
Arbitration Agreement. Sub-cl. (2) of S. 12 
specifically provides for the contingency 
arising when the authority of appointed 
Arbitrator is revoked by Court. Leaving 
the- irrelevant portions apart this sub- 
elause would read as under: 


Where the authority of an Arbitrator 
ferietan is revoked by leave of the Court 
ANE the Court may, on the applica- 
Hion of any party to the arbitration agree- 
ment, either — 


(a) appoint a person to act as sole 


arbitrator in place of the persons dis- 


placed, or 

(b) order that the avbitration agree- 
rnent shall cease to have effect with re- 
spect to the difference referred. 

9. It will appear that after leave to 
revoke the authority of an Arbitrator 
has been granted a party seeking to have 
another person appointed as Arbitrator 
has to make an application before the 
‘Court. Naturally before he moves the 
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application under S. 12 (2) he has to` 
intimate the original Arbitrator whose 
authority has been revoked. The manner 
of intimating the revocation of the au- 
thority of the appointed Arbitrator is no- 
where provided for in the Act, and can: 
be done in any manner desired by the- 
party but it must in some way or the 
other convey to the arbitrator that leave 
has been granted by the Court and that: 
his authority to act as an arbitrator has 
been revoked by the parties and his ser- 
vices. as an Arbitrator are no longer 
required. After this stage has been 


‘reached the parties have to make an 


application as contemplated under Sec-.: 
tion 12. (2) of the Act. In the instant case ` 
what we find is that the respondent-ap- ' 
plicant made an application under S. 5 
along ¡with Ss. 8, 12 and 13. It is clear 
that S. 8 does not apply in this case. 
Section 12, as we have said above, con- 
templates revocation of authority of the 
Arbitrator before an application for ap-. 
pointment of a new Arbitrator can be 
made. 


In ithis case there is nothing on 
the record to -show that after the leave 
of the Court had been granted any step 
had been taken by the respondent-~appli- 
cant to intimate: the appointed Arbitra- 
tor about the revocation of his authority 
after leave of the Court has been obtain-- 
ed. In fact from the way in which the 
application had been moved jointly urider 
Ss. 8 and 12 of the Act and the way in 
which simultaneous orders for leave. to 
revoke the authority of the appointed 
arbitrator and the one appointing a new 
arbitrator has been passed clearly go to 
show that the respondent never intimated 
the appointed Arbitrator about the revo- 
cation of his authority after he had ap- 
plied for leave under S. 5 of the Act. In 
our opinion, this was not a correct pro- 
cedure: and the Court also exceeded its 
authority in making the appointment of’ 
a new Arbitrator. In fact this application 
under 5. 5 could not have been combin-|. 
ed with the application under S. 12 oft 
the Act. 


10. The learned counsel for the re- 
spondent-applicant then vainly tried to.. 
argue that the above ground now being 
raised by the petitioner was never taken 
by him in his objections in the trial 
Court nor in his grounds of appeal. We ` 
have gone through the objections filed 
by the petitioner in the trial Court and 


we find that in para,15 thereof it has very. 


specifically questioned the authority of. 
the Court to appoint another Arbitrator — 


1979 


as per cl. (25) of the arbitration agree- 
ment. In any case even if no such spec? 

fic ground has been taken the point rais=J 
is purely a question of law and it gces 
to strike at the very root of the jurisd:c- 
tion of the Court and such an objection 


cannot be refused even at this stage. In - 


view of what has been stated above we 
are of the opinion that the trial Court 
was in error in exercising jurisdiction 
under S. 12 at the stage of proceedirgs 
under S. 5 which could be done orły 

when the concerned party to the arbitre- 
tion agreement had actually revoked the 
authority of the. appointed Arbitracr 
and thereafter by means of a separa’e 
application had sought appointment ef 
arbitrator by the Court and after such 
revocation had been intimated to fke 
appointed arbitrator. 


11. The learned counsel for the peti- 
tioner lastly argued that in view of 
el. (25) a new arbitrator has to be zp- 
pointed by the Addl. Chief Engineer, 
P. W. D., and cannot be appointed by fhe 
Court. However, the respondent’s learn- 
ed counsel had referred to a ruling -e 
ported in AIR 1971 J & K 130 in wh:ch 
the same agreement between the same 
parties was the subject-matter of consi- 
deration. On the basis of the decision of 
their Lordships of Jammu & Kashrur 
High Court it was argued that the &p- 
pointment of an Arbitrator under S. 12{2) 
has to be made by the Court irrespect-re 
of the terms of cl. (25) of the agreement. 
We have had the advantage of goirg 


through the said ruling and we are n> 


respectful disagreement with. the sarn=. 
We are not prepared to go to the extent 
to which. the learned. Judges of {the 
J. & K. High Court have goné. In cur 
view a plain reading of S. 12 (2) shows 
that this section does not contemplace 
that an arbitration. agreement like cl. (25) 
of the agreement in the instant cate 


would be abrogated in. any manner or.ce’ 


the authority of appointed arbitrator has 
been allowed to be revoked under S. 5 ef 
the Arbitration Act, which will depend 
on the terms of the arbitration agree- 
ment. We, however, do not propose to 
express any opinion in this regard in tte 
present appeal. 

12. In view of all the above discur- 
sions the result should be that the orcer 
passed by the Court below merely 
amounts to an order permitting the. per- 
ties to revoke the authority of the arb:- 
trator. The party may, either acting m 
the basis of the permission granted 3y 
the. Court revoke the authority of the 
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‘arbitrator. or it may in changed: context 


Gecide not to revoke such authority. If it 
revokes the authority of the arbitrator 
& vacancy will come into existence and 
the situation may be dealt with in one of 
the following two ways: 


(1) The vacancy be filled up in. the 
manner contemplated by cl. (25) of the 
agreement, or 


(2) On an application being moved 

under S. 12 of the Act in this behalf, 
the Court may in its discretion either 
Eppoint a person to act as an arbitrator 
in place of the person displaced or to 
crder that the arbitration agreement 
shall cease to have effect. 


However, while adopting second of the 
eforementioned two courses and in exer- 
cising its discretion, the Court will al- 
ways keep in mind the real nature of the 
egreement and that type of person by 
whom the parties intended to get their 
Cispute decided. It may in a suitable case 
refuse to appoint an arbitrator and order 
that the arbitration agreement itself will 
ke in operation. We are certain that if 
end when an application under S. 12 is 
moved the Court will decide the same in 
eccordance with law. 


13. In this view of the matter the revi- ` 
sion succeeds and merits to be allowed 
in part: 


14. The revision is accordingly allow- 
ed in part and the order of the trial 
Court making a reference of the dispute - 
to arbitration is set aside. The parties 
sre directed to bear their own costs. 


Revision partly allowed. 
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Krishan Sharma, Appellant v. Shital 
Frasad, Opposite Party. 

Second Appeal No. 
D/- 9-5-1979." 

Civil P. C. (1908), S. 2 (11); O. 22, 
Er. 3, 10 — Suit for ejectment — Trans- 
f2r of property and death of transferor- 
plaintiff during pendency of suit — 


2222 of 1970, 


.Fransferee cannot be brought on record’ ` 


as legal representative of transferor — 
C. 22, R. 3 applies and not R. 16. 


Where the landlord died during the 
pendency of the suit for ejectment and 


*‘Against judgment and decree of Ram 
Autar Rastogi, 2nd Addl. Dist. Ja aR 
D/- 31-8-1970). 
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arrears of rent-after transferring the suit 
property, the transferee could not be 
brought on record as the legal represen- 
tative of the deceased transferor-plain- 
tiff. Under S. 2 (11) a person can be said 
to be a legal representative who repre- 
sents the estate of a deceased. 
Transferee did not represent the estate 
of the deceased -inasmuch as_ the 
right which the transferee had, did 
not accrue on the death of transferor 
but on a transfer made to him by the 
latter in his lifetime. Therefore he. could 
not come in as a man entitled to have 
his name substituted in consequence of 
the death of the original plaintiff. . In 
such a case O. 22, R. 3 would apply and 
not O. 22, R. 10. When there is death 
of a party to the suit, the party ‘is re- 
quired to file an application for substi- 
tution of the heirs under R. 3 or R. 4 as 
the case may be. Rule 10 is meant for 
a different purpose ie. to cases of an 
assignee, creation or devolution of any 
interest. AIR 1956 SC 593, cote 


(Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1956 SC 593 E 9 


D. Sanyal, for ‘Appellant; B. D. i 
wal, for- Opposite Party.. 


JUDGMENT: — This is an eee 
arising out of a suit filed by Shital 
Prasad, the , plaintiff, . for -recovery of 
arrears of rent and for. ejectment of the 
defendant Shri Krishan. During the 
pendency of the suit, Shital Prasad sold 
the house to Babu Lal Jain. An applica- 
tion was filed . for the -impleadment of 
Babu Lal. Jain. 


2 An objection was raised to the 
maintainability of the suit on behalf of 
the defendant on the ground: that as the 
plaintiff had sold the property to Babu 
Lal Jain on 14-1-1969, he was not enti- 
tled to get the decree. The objection was 
overruled on the ground that by the 
transfer of the house Shital Prasad, the 
plaintiff, did not lose interest in the pro- 
perty. The suit was decreed for the reco- 
very of arrears of rent, but was dismis- 
sed for the relief of ejectment. Shital 
Prasad filed an appeal. His appeal was 
accepted, and the decree for ejectment 
was also granted in his favour. Aggriev- 
ed, Sri Krishan, the defendant, filed ‘the 
present Second Appeal. 


= 3. After filing the appeal, an applica- 
tion was filed on behalf of the defendant 
Sri Krishan for impleadment of Babu 
Lal' Jain. On 23-11-1971, the application 


was rejected'on the ground that the im- 


1974. 


- affidavit 


i 
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pleadment of Babu Lal Jain was not 
necessary. ‘This Court held that the defen- 
dant Shri Krishan shall have the benefit 


of the decision as against the transferee 
as well. 


4, ‘During the pendency of the appeal, 
the defendant Sri Krishan died on 12-11- 
1972 .and an application for substitution 
of his heirs was made on 9-1-1973. Mean- 
while, .Shital Prasad also died on 25-5- 
‘On 28-7-1975, an application was | 
filed on behalf of the heirs of the deceas- 
ed Sri Krishan for impleadment of the 
heirs iof the deceased Shital Prasad. In 
para 6 of the affidavit, the assertion made 
was that the applicants learnt about the 
death of Shital Prasad on 13-7-1975. The 
applicants claimed that they were out of 
touch! With the family of the deceased 
Shital Prasad and had no knowledge 
about: the death of Shital Prasad. Two 
counter-affidavits were filed on behalf 
of the heirs of ‘the deceased Shital 
Prasad disputing that the applicants 
(heirs of the deceased Sri Krishan) had 
no knowledge of the death of Shital 
Prasad. It was asserted in the counter-. 
that the Yatindra Mohan 
Sharma, one of the heirs of the deceased 
Sri Krishan, attended the 13th day 
ceremony on 7-6-1974. In the rejoinder, 
the reply given was evasive, 


5, The first thing that is required to be 
considered -is about the delay in moving 
the application, for impleadment of the 
heirs of Shital Prasad. This application 
was, admittedly, barred by time, having 
not been filed within 90 days of ‘the 
death! After having perused the affida- 
vits filed by the parties. and hearing 
their counsel, J. find that the applicants 
took a false case that they had no know- 
ledge, about the death of Shital Prasad. 
From: the counter-affidavit of the heirs — 
of the deceased Shital Prasad, it is esta- 
blished that Yatindra Mohan Sharma 
attended the ‘Tervi ceremony (last rites), - 
and that he had knowledge of death of 
the deceased Shital Prasad. The rejoinder 
affidavit does not give any satisfactory 
reply: to the counter. To me, the affidavit 
filed on behalf of the heirs of the deceas- 


ed Shital Prasad appears to be more ræ -~ 


liable. The applicants had taken ‘a false 
case of the lack of knowledge about the 
death of Shital Prasad, to cover up the 
delay; as the applicants knew about the 
death and gave an incorrect explanation 
for the delay in filing the substitution 
application, the application is liable to be 
rejected. That being . so, the delay is 


+ 
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filing the. aes is not Tang to ite 
condoned. 


6. Counsel for the - applicants there- 
after, fell back upon the argument that 


since the applicants did not know abow-. 


the requirement of filing the’ substitutic 
application, the delay should be condor- 
ed. The argument is fallacious inasmuch 
as on the death of Sri Krishan these 
very applicants had filed a substituticc 
application within 90 days. The argu- 
ment therefore, 
for the applicants is not convincing. 


7. Counsel for the applicants, hov- 


ever, urged that as Shital Prasad hed: 


transferred the property, the omission -7e 
bring his personal heirs on record woud 
not result in the abatement of the ap- 
peal. For this purpose, it would be neces- 
sary to state that Babu Lal Jain, the 
transferee, had died even before the 
death of Shital Prasad. The applicanés 
did not file any application. for tmplead- 
ment of the heirs of the deceased Bake 
Lal Jain, before 30-10-1978. Babu Lal 
Jain, according to the admission of th= 
applicants themselves, died on 23-7-1972. 
Even if it be assumed that Babu Lal Jam 
was the legal representative of the 
deceased Shital Prasad, the applicatica 
for impleadment of the heirs of Babu 
Lal having been filed much after’ .ths 


period of limitation prescribed, the same ' 


is liable to’ be rejected. The applicants 
gave no explanation for having not filed 
the application within time. 


8. It may, however, be pointed out 
that on the death of Shital Prasad, th= 
applicants, should. have. impleaded a= 
personal heirs on record. The expres- 
sion ‘legal representative’ has. been. defiz- 
ed in- Section 2:(11) of the: Civil P. 2 
as follows: 


“legal representative’? means a person 
who in law represents. the estate of a 
deceased person, and includes. any per- 
son. who intermeddles. with the estate cf 
the deceased and where a party. sues or 5 
sued in a representative character t 


person on whom the estate devolves 23 


the death of the party so suing or suec.” 


9. A reading of the above definitiva 
would show that a person can be said to 


‘ibe a legal representative who represer-ts_ 


the estate of a deceased: Babu Lal Jain 
did not represent the estate of tne 
deceased: Shital Prasad’ inasmuch , as. the 
right, which Babu Lal Jain: had, did rct 
accrue on the death of Shital: Prasad, kat 
on: a transfer made: to him by the: latter 
in. his lifetime, Therefore, he could ret 


have. filed 


of the learned couns2: 


o R. 4 of O. 22,.C. P. C. as the 
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come in as a man entitled to have his 
name substituted in consequence of the 
death of the original plaintiff. Babu Lal 
Jein could not be a legal representative 
of the deceased Shital Prasad during the 
lifetime of. the latter. Hence, it was in- 
cumbent on the heirs of the appellant to , 
-the substitution application 
within time. 

10. Reliance was next placed on O. 22, 
R 10 of the Civil P. C. for the argument 
that as interest had devolved on Babu 
Lal Jain, the provisions of R. 4 of O. 22 
did not apply. The’ submission made is 


‘mot tenable. Order 22, R. 10 applies to 


cases of an assignee, creation or devolu- 
tion of any interest, whereas R. 4 deals 
with the requirement of substitution on 
the death of one of the defen-|- 
dants or : the sole defendant. The 
present was a case cavered squarely by 
R. 4 of O. 22. R. 10 of O. 22 did not 
amply to a case like the present. When 
there is death .of a party to a suit, the 
party is required to file an application 
for substitution of the heirs under R. 3 
case 
may be. Rule 10 is meant for a different 
parpose. ; 

11. Sri D. Sanyal, counsel for the 
a>plicants, next. placed reliance on a 
dacision of the Supreme Court in Nagu- 
bai v. B. Shama Rao (AIR 1956 SC 593). 


“This case, does not ‘support his argu- 


ment. In. this case, the Supreme Court 
was called upon to consider the scope of 
S:.52 of the Transfer of Property Act. 
The Supreme Court held that the effect 
o? S. 52 was not to wipe out a sale pen- 
dente lite altogether but to subordinate 
if to the rights based on the decree in 
the suit. This controversy does not arise 
for decision in the present case. To me, 
if appears that the aforesaid case relied 
upon by the learned counsel for the ap- 
Fiicants instead of supporting his con- 
tention, goes against him. 


12. The inescapable result is that the 
applications filed by the applicants for 
impleadment of the heirs of the deceas- 
ej Shital Prasad as well Babu Lal Jain 
awe liable to be rejected. 

13. Consequently, the application Tot 
substitution filed by the applicants on 
28-7-1978 for -bringing on record the heirs 
cf Shital Prasad as well as the applica- . 
fon for substituting the heirs of Babu 
Lal Jain are rejected. As a result there- 


‘cf, the Second Appeal has abated and is 


Cismissed ‘as such. There shall be no 
crder as. to costs. The application for 
Eringing on record the heirs of the 
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deceased appellant Sri Krishan is, how-- 


ever, allowed. 
l Appeal dismissed, 
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Smt. Dhanwanti, Appellant v. Ramai, 
Respondent. 

Second Appeal. No. 
D/- 8-5-1979.* ; 

Specific Relief Act (1877), S. 42, Pro- 
viso — Suit for injunction without claim- 


288 of 1976, 


ing relief of possession -- Maintain- 


ability. 

Where in a suit only for injunction, 
the Court clearly found that the plain- 
tiff was not only the owner of the suit 
property but also found that in the pro- 
ceedings that were started under S. 145, 
Cr, P. C. in relation to the property, the 
Magistrate was not justified in holding 
that the defendant was in possession on 
the date of passing of the preliminary 
order and the plaintiff was in possession 


till the property was attached in the pro-- 


ceedings under S. 145, it could not: be 
said that the suit only for injunction 
without claiming relief of possession was 
-hit by the proviso and was not maintain- 
able. The Civil Courts were not bound by 
finding of possession on the date of the 
passing of the preliminary order record- 
ed by the Criminal Court. The Civil 
Courts had a right to independently 
come to a finding as to which of the 
parties was actually in possession on the 
date of passing of preliminary order 
under S. 145 of the Cr. P. C. 1960 All 
LJ 145, Foll. and AIR 1964 All 383; AIR 
1971 SC 761, Disting. (Paras 9, 10) 


Cases Referred: Chronological . Paras 
- AIR 1971 SC 761 7 
AIR 1964 All 383 7 
1960 All LJ 145 9 


R. N. Singh, for Appellant; V. K. 
Misra, for Respondent. 


JUDGMENT :— This is a’ defendant’s 
appeal against judgment and decree 
dated 28-11-1969 passed by Civil Judge, 
Azamgarh in Civil Appeal No. 483 of 
1966. a 

2, The subject-matter of dispute is 
some bamboo clumps and a few trees. 
The case of the respondent was that 


these trees and- bamboo clumps were - 


"(Against judgment and decree of R. K. 
Saxena, Civil J., Azamgarh; D/- 28-11- 
1969). . 
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‘Dhanwanti v. Ramai (P. N. ‘Goel J.) - 


pellat 


planted by -his. ancestor, that he was the 
owner of the said bamboo clumps and 
trees, that the appellant created trouble 
in his possession, that there .took place 


‘proceedings under S. 145, Cr. P. C. be- 


tween the parties which ended in favour 
of the appellant, and that, therefore, he 
was compelled to file a suit for perma- 
nent; injunction restraining . the appel- 
lant from interfering with his posses- 
sion. The respondent claimed decree for 
permanent injunction only. The appel- 
lant contested the suit that she was 
owner of the bamboo clumps and the 
trees, that the respondent had no con- 
cern. with them and that relief claimed 
was hit by S. 42 of the Specific Relief 
Act. 


3. The Munsif, Azamgarh, who tried 
original Suit No. 320 of 1963 | clearly 
held that the respondent’s ancestor had 
planted the bamboo clumps and the 
trees, that the respondent was the owner 
of the trees etc., that the appellant had 


’ no concern with the same, that the re- 


spondent ceased to be in possession from 
the date of the decision of the case under 
Section 145 Cr. P. C. that the Sub-Divi- 
sional Magistrate had not given cogent 
reasons to come to the conclusion that 
the appellant’s ancestor was in posses- 
sion of the trees and the bamboo clumps 
on 27-2-1963, the date of the preliminary 
order, that he was unable to place re- 
liance on the judgment of the - Magis- 
trate on the point of possession of the 
appellant and that as the respondent was 
forbidden by order dated 30-9-1963 pas- 
sed under Section 145 Cr. P. Œ. case 
from interfering with the appellant’s 
possession, the respondent was not en- 
titled to the relief of injunction in view 
of the provisions of Section 42 of the 
Specific Relief Act. mie S 


4, The lower appellate Court agreed 
with the trial Court on the question of 
title and possession of the respondent. 
He clearly concluded that the respon- 
dent was in possession up to the date of 
the passing of the preliminary order 
under Section 145 Cr. P. C. The lower 
appellate Court then considered the legal 
position with regard to the applicability 
of Section 42 of the Specific Relief Act 
and came to the conclusion that the suit 
for permanent injunction only was main- 
tainable. Consequently the lower ap- 
Court restrained the appellant 
from interfering with the possession of 
the respondent. e 
-§. The learned counsel for the ap- 
pellant firstly urged that-as the respon- 


. the dismissal 


-- 1978. 


- dent. had not claimed possession in ‘the. 


suit, the mere suit for injunction was- mot 
maintainable. 


6. As the present suit was filed in 
‘October, 1963, the provision of old Spe- 
cific Relief Act, 1877, will be applicatle. 

Section 42 of the old Act provided -hat 
anv person entitled to any legal chazac- 
ter or to any right as to any prop=:ty 
_ May institute a suit and the court may 
in its discretion make therein a deda- 
ration that he is so entitled and the plain- 
tiff need not file any such suit asxng 
for any further relief. This general 
provision is subject to a proviso tha: no 
court shall make any such declaration 
Where the plaintiff being able to seek 
further relief than a mere declaration of 
title omits to do so. 

7 In the background of this legal 
- proposition the two cases relied on, by 
the learned counsel for the appellant 
may be examined. 


> (1) Lachhimi Nath Pathak v. Brola 
Nath Pathak, AIR 1964 All 383. ‘The 
dispute in this case related to a piece of 


land upon which there was an Akkara.. 


The plaintiff claimed declaration and in- 
_ Junction on the ground that he was in 
adverse possession of the land for rore 
than 12 years. There took place fro- 
- ceedings under Section 145 Cr. P. C. be- 
. tween the parties and in the said pro- 
ceedings the defendants obtained delivery 
of ‘possession from the Magistrate Court. 
- It was held that the plaintiff had absclu- 
. tely no adverse proprietary possession 
. Of the land. This finding was enough for 
of the plaintiffs suit It 
was then added that the reliefs claimed 
.. in the plaint were defective because the 
:, Plaintiff was not in possession of the 
suit land and the Magistrate had Jeli- 


. Vered possession to the defendants It - 


will thus be seen that in this suit it was 

‘incumbent upon the plaintiff to daim 
‘relief of possession. As he did not claim 

_ the relief of possession, he was not en- 

`” titled to get declaration and injunction in 

view of the proviso to Section 42 of the 
Specific Relief Act. 


(2) Jugraj Singh v. Jaswant S_sgh, 
AIR 1971 SC 761. In this case the ven- 
dee of the equity of redemption brought 
an action for redemption. The Coll=:tor 
ordered the redemption. The sons o= the 

mortgagee filed suit. They did not ckaim 
z cancellation of the order of the CcBec- 
tor. They did not claim any injunction. 
.», They. simply claimed a declaration. The 
„main question involved in’ the case was 


¿=Y Dhanwanti-v. Famai (P. N. Goel J.) - 


will 
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whether there: was a proper transfer of 
equity of redemption. This point was 
decided against the sons of the mortga- 
gee. In these circumstances it was ob- 
served. 

“It will be noticed- that they neither 
asked for the cancellation of the order 


. of the. Collector nor for any injunction, 


two of the reliefs which they were en- 
titled to ask in the case in addition to — 
the declaration: such a suit would be 
hit by S. 42 of the Specific Relief Act 
and we would be quite in a position to 
deny them the declaration without these 
specific reliefs”. 

8. It will be noticed that both the 
cases relied on by the learned counsel 
for the appellant are based on the statu- 
tory provisions contained in Section 42 
of the Specific Relief Act. 


9. In the present case both the courts]. 
below clearly found that the respondent 
was the owner of the bamboo clumps 
and the trees. The maxim possession 
follows title is clearly applicable to the 
case of the respondent. The courts. be- 
low further found that the Magistrate 
was not justified in holding the appellant 
in possession on the date of the prelimi- 
nary order. What happened is that after 
the passing of the preliminary order the! . 
suit property was attached. Thus it 
came in custodia legis. Thereafter the 
Magistrate passed the final order prohi- 
biting the respondent from interfering in 
the possession of the’ appellant. The 
civil courts were not bound by the find- 
ing of possession on the date of the pas- 
sing of the preliminary order recorded 
by the criminal court. The Civil Courts 
had a right to independently come to a 
finding as to which of the parties was ac- 
tually in possession on the date of the 
passing of the preliminary order under 
Section 145 Cr. P. C. This view was ex- 
pressly laid down in the case of Mukh- 


-ram v. Puran, 1960 All LJ 145. 


10. Another feature of the case is 
that in pursuance of the final order 
under Section 145 Cr. P. C. the Magis- 
trate did not deliver possession to the 
appellant. The civil suit was filed with- 
in a fortnight of the passing of the final 
order by the Magistrate. The subject 
matter of dispute is bambcdo clumps and 
some trees. At the most the appellant 
may be committing some acts of trespass 
by taking away a few bamboo or some 
timber or some fruits. These acts 
would not confer possession of possessory 
right upon the appellant, These - acts 
become complete as soon as _ the 
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bamboos or timber or fruits have been 
paken away. These are just acts of tres- 
[pass and not acts of. possession. The 
possession would vest throughout in the 
rightful owner. 


11. For all what has been stated above 
and in view of the clear findings record- 
ed by both the courts, there is no force 
in the contention that the relief of in- 
Junction cannot be granted to the res- 
pondent because the respondent has not 
zlaimed possession. 


12. The learned counsel for the appel- 
lant next urged that the lower appellate 
Court has not recorded a clear finding on 
“he question of possession. This is not 
eorrect, Bare perusal of the judgment 
of the lower appellate Court shows 
*hat it concluded that the respondent was 
un possession of the disputed property as 
owner till its attachment effected in 
criminal proceeding under Section 145 
Cr; P: G. 


13. No other point was urged. 


14. For the findings arrived at above, 
there is no merit in this appeal which is 
dismissed with costs. 

Appeal dismissed. 
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R. R. RASTOGI, J. 

Bhagwan Das, Appellant v. Smt. Chan- 
dra Kali, Respondent. 

Second Appeal No. 2738 of 1969, 
4-4-1979. 

(A) T. P. Act (1882), Section 43 — 
Scope — Not limited to transfer of pro- 
gerty — Applies to contract of sale also. 

The benefit of Section 42 is available 
not only in cases of transfers of im- 
moveable property but also in cases of 
contracts for sale. AIR 1964 SC 1789 
Rel. on. (Para 10) 


(B) T. P. Act (4 of 1882), Section 43 
— Contract to transfer must be valid — 
Contract by Sirdar to acquire Bhumidari 
right and then execute sale — Held 
valid though Sirdari rights are not trans- 
ferable —— (Specific Relief Act (1963), 
Section 13 (a) — fii) U. P. Zamindari 
Abolition and. Land Reforms Act {1 of 
1951), S. 153). 

Under the agreement to sell some 
Sirdari land the seller agreed that he 
would obtain the Bhoomidari rights as 
Sa cai He DON EST DTI NP a A 


Dy- 


"(Against judgment and decree of Civil 
J., Bareilly, D/- 28-8-1969). 
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well as the permission of the consolida- 
tion authorities and execute a sale-deed 
within six months. On the seller not 


-executing the deed a suit for the speci- 


fic performance of the contract was filed. 
The seller transferred the property 
pendente lite. The ouestion was whether 
the suit was maintainable. 


Held that in order that Section 43 mav 
apply the contract must be a valid one 
and enforceable at Yaw. In this case, 
though the Sirdari rights were not trans- 
ferable the contract by the seller was to 
acquire Bhoomidari rights and then to 
transfer them. It was hence enforceable 
at law and the purchaser was entitled to 
the specific performance thereof. AIR 
1967 All 484 Rel. on. (Para 14) 


Cases Referred: Chronological Paras 


1967 All LJ 88: ATR 1967 All 484 12, 14 
AIR 1965 All 504:1965 All LJ 255 11 
AIR 1964 SC 1789 10 
AIR 1962 SC 847 . 8 

Ashoke Gupta, for Appellant; Rajeshji 
Verma,. for Respondent. ` 


JUDGMENT :— This is a plaintiffs 
second appeal arising out of a suit filed 
by him for specific performance of a 
contract and in the alternative for re- 
covery of Rs. 750/- paid in advance and | 
Rs. 800/- by way of damages.. 


2. The case taken in the plaint was 
that defendant No. 1. Smt. Chandra Kali 
had executed an agreement to sell her 
Sirdari land situated in village Rampuria 
Taluqa Lakhora, Tehsil Faridpur, dis- 
trict Bareilly in favour of the plaintiff 
for. a sum of Rs. 1,550/- on 23-9-1964. A 
sum of! Rs. 750/~ was paid to her in ad- 
vance and the sale deed was to be ex- 
ecuted within six months. An agree- 
ment to sell was executed by her on that 
date. It was also agreed that she would 
obtain Bhumidhari rights and permis- 
sion from consolidation authorities. It 
was alleged that because of increase in 
the prices of land, the defendant No. i 
did not execute the sale deed and hence 
the instant suit was filed. During the 
pendency of the suit defendant No. 1 
transferred the disputed property in 
favour of defendants 2 and 3. According 
to the plaintiff those defendants had full 
knowledge of the agreement which had 
been made by defendant No. 1 in his 
favour and hence the transfer in their 
favour was of no avail. 


3. Defendant No. 1 denied the execu- 


. tion of any agreement to sell and plead- 


ed that' her thumb impression had been 
obtained by exercise of fraud and mis- 


” 
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rèpresentation. She also denied the re- 
ceipt of any money as advance. Defen- 
dants 2 and 3 asserted that they were 
bona fide purchasers for value withcut 
notice. 


4. A number of issues were framed 


by the trial court. After considering the 
evidence on record it held that rat. 
Chandra Kali had entered into an agree- 
ment to sell disputed land with the plain- 
tiff and had received Rs. 75C/- as~ ed- 
vance but since the contract was akcut 
the sale ‘of sirdari land, it was illegal 
and not enforceable. It also found -Mat 
the sale deed made in favour of deten- 
dants 2 and 3 could not be canceled. 
The plaintiff was found entitled to ze- 
cover Rs. 750/- which had been paic as 
advance and the suit was decreed - “or 
recovery of the same. 

5. An appeal was preferred from chat 
judgment and decree by the  plaint-fi- 
appellant and before the lower apæl- 


late court the following submissions vere 


made; Firstly; that even ‘though -~he 
agreement to sell was in respect of sir- 
dari land it could be enforced as sub- 
sequently the transferor acquired Bhumi- 
dhari rights therein; secondly tha: in 
view of Section 43 of the Transfer of 
Property Act the plaintiff was entit_ed 
to claim enforcement of the disputed een- 
tract; thirdly that the trial court tad 
erred in holding that the plaintiff-aprel- 
lant could not give evidence to sow 
that it was a part of the agreement -nat 
defendant No. 1 would acquire Bhumi- 
dhari rights and then execute the sale 
deed and lastly that the transfer made 
in favour of defendants 2 and 3 was col- 
lusive and was made to defeat the in- 
terest of the - plaintiff. None of thase 
submissions found favour with the lcwer 
appellate court and it dismissed the ap- 
peal and confirmed the decree of -he 
trial court. Aggrieved, the present ap- 
peal had been filed by the plaintiff. 


6 The main submission made bere 
me on behalf of the  plaintiff-appeMant 
by Sri Ashoke Gupta is that the seller 
having acquired Bhumidhari rights in 
the disputed property subsequent to -he 
agreement to sell, the benefit of Sec- 
tion 43 of the Transfer of Property Act 
was clearly available to him. It was 
urged that in the instant case the agree- 
ment for sale was not of the sirtari 
plots as such. It was within the krew- 
ledge of the parties that the seller was 
only sirdar of the disputed plots, but it 
was in their contemplation as als> a 
part of the agreement that she wld 
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acquire Bhumidhari rights and then ex- 
ecute ‘the sale deed and hence’ the 
case was-fully covered by Section 43 
aforesaid as also by Section 13 of the 
Specific Relief Act, 1963.- 


7. On the other hand according to 
the learned counsel for the respondents 
the disputed agreement being against 
the provisions, of law was prima facie a 
void agreement under Section 23 of the 
Contract Act and could not be enforced 
and further that Section 43, Transfer of 
Property Act which embodies the prin- 
ciple of feeding the estoppel would as 
well on that ground not be attracted. 
It was also contended ‘that Section 43 - 
speaks of transfer of immoveable pro- 
perty and could not be extended to a 
contract for sale. 


TA. After hearing learned counsel 
for the parties, I find that there is con- 
siderable - substance in the submission 
made on behalf of the appellant. Sec- 
tion 43 of the Transfer of Property Act 
lays down :— 


“Where a person fraudulently or dis- 
honestly represents that he is authoris- 
ed to transfer certain immovable pro- 
perty, and professes to transfer such 
property for consideration, such trans- 
fer shall, at the option of the transferee, 
operate on any interest which the trans- 
feror may acquire in such property at 
any time during which the contract of 
transfer subsists. 
tion shall impair the right of transferee 
in good faith for consideration with 
notice of the existence of the said 
option: 

8.. It would be seen that this Sec- 
tion applies whenever a person transfers 
a property to which he has no title, on 
a representation that he has a present 
and transferable interest therein’ and 
acting on that representation the trans- 
feree takes a transfer for considera- 
tion. It, of course, pre-supposes that 
the contract must be a valid one and 
enforceable by law. As observed in 
Jumma Masjid, Mercare v. Kodimanian- 
dra Deviah (AIR 1962 SC 847): 


“Section 43 embodies a rule of estop- 
pel and enacts that a person who makes 
a representation shall not be heard to 
allege the contrary as against a person 
who acts on that representation. It is 
immaterial whether the transferor acts 
bona ‘fide or fraudulently in making the 
representation. It is only material to 
find out whether in fact the transferee 
has been misled. For the purpose of 
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the section 
transferor: acted fraudulently or m- 
nocently: in making the representation, 
and fhat what is material is that he did 
make a representation and the trans- 
feree has acted on it. Where the trans- 
feree knows as a fact that the transferor 
does not possess the title which he re- 
presents he has, then he cannot be said 
to have acted on it when taking a trans- 
fer. Section 43 would then have no appli- 
cation, and the transfer will fail under 
Section 6 (a). But where the transferee 
does act on the representation, there is 
no reason why he should not have the 
benefit of the equitable doctrine embo- 
died in Section 43, however, fraudulent 
i act of the transferor might have 
een”, 


9. In short this provision is based on 
the principle of equity as was Section 18 
of the Specific Relief Act 1877, corres- 
ponding provision being Section 13 of the 
Specific Relief Act, 1963. S. 13 says:— 


“Where a person contracts to sell or 
let certain property, having only an im- 
perfect title thereto, the purchaser or 
lessee (except as otherwise provided by 
this Chapter) has the following rights :— 


(a) if the vendor or lessor has sub- 
sequent to the sale or lease acquired any 
interest- in the property, the purchaser 
or lessee may compel him to make good 
the contract out of such interest”. 

{it is not necessary for the present pur- 
pose to mention clauses (b), (c) and 
{d) of this Section). 


10. This section corresponds to Sec- 
tion 18 of the old Act with certain 
amendments. The expression “subse- 
quent to the sale or lease” came up for 
zonsideration before the Supreme Court 
in Silla Chandra v. Ram Chandra Sahu 
(AIR 1964 SC 1789) and it was held 
that it means ‘subsequently to the con- 
tract to sell or to let’ and not ‘subse- 
quently to the execution of the sale 
deed or lease deed by the vendor or the 
lessor as the case may be’ in pursuance 
of the contract to sell or let. In other 
words, this provision has been held ap- 
plicable to a contract to sell or let also. 
Since the provision contained in Sec- 
tion 18 (a) old and Section 13 (a) new 
of the Specific Relief Act is in pari mate- 
ria with the provisions of Section 43 of 
she Transfer of Property Act it would 
2e taken that this benefit would be avail- 
able in the case of a contract of ‘sale 
also. er 

1i. My attention has been invited to 
a decision of a learned single Judge of 


[Prs. 8-12]: Bhagwan Das v. Chandra Kali (Rastogi J.) ..... +g . 
it matters not whether the - 


A.I. R. 
this Court rendered in Jagat Narain- v. 


l Laljee, (ATR 1965 All..504). the facts: and 
circumstances of which were completely : 


similar to. the present case. . There a suit 
had been filed for possession ‘over cer- 
tain plots of agricultural land. One 


Mahadeo was occupier tenant of those . 


plots end he mortgaged them 
tuarily 


usufruc- 
about 15 years prior to the. in- 


stitution of the suit and the mortgagees . 


continued in possession since then. 


During that .period Mahadeo acquired — 
‘the rights of a Bhumidhar and then he 


sold those plots to the plaintiffs. The 
plaintiffs thus claimed to be entitled to re- 
cover possession of the land on payment 
of the, mortgage money and such other 
Sum as may be found due under the 


mortgage. On these facts the benefit of © 
Section 43 was held available to the 
plaintiffs. It was held :— 


“That the expression property in Sec- | 


PES 43 of the Transfer of Property Act 
oes 
necessarily mean, the physical object 
which in popular language regarded as 


property but connotes interest in pro- 
perty, and if this is borne in mind there 
is no room for the argument that Sec- 
tion 43 applies only when the transferor ` 


has no interest in the property at all 


and not when he.had an interest but it ; 


was not transferable.” 


12. It would be seen that the incom- 
petence to transfer the property at the 
time of its professed transfer was on 
account of statutory prohibition and 
when subsequently transferable’ interest 
was acquired by the transferor the be- 
nefit of the same was found available to 
the transferee under Section 43 of the 
Transfer of Property: Act. In the in- 
stant case there was no transfer actual- 
ly made but there was an agreement, for 
sale of certain property which because 
of statutory prohibition could not have 
been 
as to whether such an agreement 
sale could have been made. [In 


for 


‘not mean, or at least: does not | 


transferred. The question arises . 


Moti -- 


Ram v. Khyali Ram (1967 All LJ 88) the. 


view taken was that sirdari rights are 
not transferable, but an agreement by a 
sirdari undertaking to acquire Bhumi- 


dhari rights and then transfer is not hit . 
U. P. Zamindari. 


by Section 166 of the 
Abolition - and Land Reforms Act . be- 
cause it is not an agreement transferring 


sirdari right but one of transfer-of Bhu- . 


midhari rights to be acquired in the 
future.. The agreement may have been 


made when the transferor’s rights in the . 
: land were those of sirdar, but its ob- 


oo, 
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ject was fo. transfer: Bhumidhari rights 
at a later date. 


13.. The agreement for sale datzi 
23-9-1964 is Ext. 1 on record. Clause ‘* 
of this agreement when rerdered in 
simple English reads as under :— 


“That the party of the first part hes 
received Rs. 750/- by way of advance 
from the party of the second part whim 
would be given adjustment at the time 
of the registration of the sale deed and 
the party of the first part would exectte 
the sale deed in favour of the party cf 
the second part within the period agre2d 
to after obtaining permission for mak- 
ing the sale”, 


14. It may be that the wordings are 
not very happy but the question arises 
as to what was meant by obtaining per- 
mission. According to the case taken in 
the plaint it was agreed to bezween tæ 
parties that ‘the seller would obtein 
permission from the consolidation av- 
thorities as also acquire Bhaumidheri 
rights and then execute the sale deed. 
This allegation is contained in paragra>a 
2 of the plaint., This paragraph wes 
not admitted by defendant but in her 
written statement there was only a sin 
ple denial and in additional pleas nc- 
thing was said against it. Essentially in 
the additional pleas the very existence cf 
the agreement was denied. The court be- 
low was of the opinion that because cf 
S. 92 of the Evidence Act the plainti3- 
appellant could not be allowed to give 
evidence to vary, add or alter the terms 
of the written contract. As I have note] 
above it was clearly provided in tæ 
agreement itself that the seller would 
obtain the permission for making tæ 
sale. In other words, it was in contem- 
plation of the parties that the seller wes 
to take certain steps with a view to ex- 
ecute the sale deed. It would, there- 
fore, be a case fully covered by the de- 
cision in Moti Ram’s case (suprai. In other 
words, it was an agreement by a sirdar 
to execute the sale deed after acquiring 
Bhumidhari rights. Since the Bhumi- 
dhari rights were actually obtained sut- 
sequently- the benefit of the same would 
be available to the plaintiff-apvellant in 
view of Section 43 of the Transfer cf 
‘IProperty Act read. with Section 13 5) 
of the Specific Relief Act. The. plaintict- 
appellant was thus fully entitlad to t 
specific performance of the contrac. 
However, since. the court below has net 
given any finding as to whether defer- 
dants 2 and 3 were bona. fide purchasers 
for value without notiee of the earli=r 
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contract by defendant No, 1 in favour of 
tne plaintiff for sale of this property, 


‘tais matter would have to be referred 


kack to the court belaw for a fresh find- 
ing according to law. 

15. In view of the above discussion, 
tne appeal is allowed jand the judgment 
and decree of the court below are set 
aide. The appeal is restored to the 
fle of the lower appellate court with a! 
direction to decide as to whether de- 
fendants 2 and 3 were bona fide purcha- 
sers for value without notice of the 
contract for sale of the disputed land by 
cefendant No. 1 in favour of the plaintiff 
dated 23-9-1964. This question will be 
oecided on the basis of the evidence on 
record after giving an opportunity of 
kearing to the parties and on the basis 
of the finding so arrived at the suit 
would be decided. The. costs of this 
Court would abide the ultimate result of 
the suit, 

-Appeal allowed, 
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Kalu Ram, Applicent v. Rammoo Lal 


-and others, Opposite Parties. 


~ Civll Revn, No. 900 of 1977, D/- 19-1- 
p79. 


Civil P. C. (1908), O. 15, R. 5 (U.P) 
(as inserted by U. P. Act 37 of 1972 and 
amended by U. P. Act 57 of 1976) — 
Scope of — Suit for ejectment — Ar- 
r2ars of rent deposited by tenant under 
E. 5 without any reservation — Dismis- 
sal of suit — Subsequent suit after serv- 
ing a fresh notice of demand and eject- 
ment — Tenant not liable to deposit the 
game amount again. 


A deposit made under O. XV R. 5 is 
for the benefit and to the advantage of 
tne plaintiff. This provision nad been 
made by the legislature to discourage the 
reckless and frivolous litigations and to 
sze that the rightful claim of a plaintiff 
is not unnecessarily denied to him for 
leng. (Para 6) 

As a result of amendment of R. 5 by 
U. P. Act 57 of 1976 the plaintiff is en- 
titled to withdraw the amount whatever 
is deposited by the defendant. Although 
when the deposit was made there was no 
sich provision in O. XV R. 5 but the 
fact that the deposit under O. XV R. 5 
was used to be made for the benefit and 


*"Against order of R. B. Lal, Dist. J. 
Bulandshahr, D/- 22-3-1977.) . 
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in the interest of the plaintiff, cannot be 
denied. If the , deposit was made for 


the benefit of the plaintiff or to his ad- 


vantage, the plaintiff cannot make a de- 
fendant defaulter of the.same amount 
and bring a suit for not paying the same 
amount after service of another notice 
of demand. After the deposit was made 
under O. XV R. 5 the amount ceased to 
be payable by the defendant and could 
not thus be a subject matter of a second 
notice of demand (Para 6) 


A person cannot be asked to deposit 
the same amount-twice over and failure 
to deposit the amount which has already 
been deposited cannot be taken as a 
ground of an action against him. 1975 
All LJ 1 Rel. on. (Para 9) 


The deposit made under O. XV R. 5 in 
the earlier. suit was for the benefit, of 
the plaintiffs, and irrespective of. the 
fact that the suit had been dismissed, 
the plaintiffs could withdraw the same. 
The defendant had even written to the 
plaintiffs informing that he was prepar- 
ed to help the plaintiff in withdrawing 
the same. Despite this offer, the plain- 
tiffs did not take the help of the defen- 
dant and filed the suit. for ejectment. 


The plaintiffs were, therefore, not entitl- - 
ed to get a decree against the deféndant- 


(Paras 10, 11) 
Cases Referred: Chronological ` Paras 
1975 AD LJ 1 a > 8 


Sudhir Narain Agarwal, for Applicant, 


ORDER: — This is a defendant’s revi- 
sion filed against a judgment of the Dis- 
trict Judge, Bulandshahr, dated 22-3- 
1977, allowing a revision preferred by the 
plaintiffs urider S. 25 of the Provincial 
Small Cause Courts Act. 


2. The plaintiffs filed a suit for eject- 
ment of the defendant on the ground 
that he did not pay the arrears of rent 
with effect from 1-7-1968 despite the 
service of notice of demand on 11-4-1974, 
and, therefore, he was liable to eject- 
ment. The suit was contested by the 
‘defendant. He claimed that before the 
filing of the present suit, the plaintiffs 
had filed Suit No. 338 of 1971. In the said 
suit, the. defendant had deposited the 
rent for the period from 1-7 -1968 to 
31-8-1973, and that after havirg receiv- 
ed the notice of demand, a reply was 
sent to the plaintiffs informing him of 
the said deposit: The remaining amount 
of rent, which had been claimed through 
the notice of demand, was remitted by 
Money Order, but as the plaintiffs refus- 
ed to accept the same, the defendant 
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could not be treated to be defaulter. 

3. ‘On the controversies, mentioned 
above, the Judge Small Causes framed . 
several issues. One of the issues was:— `’ 

“Whether the rent for the period 1-7- 
1968 ‘to 31-8-1973 was lawfully deposited 
by the defendant ‘under O. 15, R. 5, ` 
C. P. C. in the Court of the J.S.C. C.. 
Bulandshahr, in Suit No: 338/71 and the 
defendant cannot be deemed to be in 
arrears’ of rent for the said period?” 


4. The Judge Small Causes held that 
the deposit of the rent of the aforesaid 
period made in Suit No. 338 of 1971 was 
a lawful deposit, and that the plaintiffs 
were not entitled to treat the defendant 
a defaulter of ‘the rent for the aforesaid 
period. On this finding, the suit was dis- 
missed. The plaintiffs took the matter in 
revision. In- revision, the learned District 
J udge differed with the Judge Small | 
Causes, and holding that since the amount. - 
of rent of the aforesaid period had not 
been! tendered to the plaintiffs after the 
service of notice of demand, the plaintiffs 
were’ entitled to a decree for eject- 
ment. The learned District Judge found 
that even if the deposit had been made 
in Suit No. 338 of 1971, that could not 
enure to the benefit of the defendant | 
inasmuch as after receiving the notice ~ 
it, was incumbent upon the defendant to 
have. tendered the rent for the aforesaid 
period again despite the deposit which 
might have been made earlier under | 
O. 15, R. 5, C. P..C.. On these ‘findings, 
the learned District Judge reversed * the 
finding ‘of the Judge Small’ Causes © 
and ‘decreed the suit. Aggrieved, the 
defendant filed the present revision, 

$ : 


5. ‘The solé question that arises for 
decision in this’ case is about the effect 
of the deposit made in Suit No. 338 of © 
1971. There is no dispute between the 
parties that rent for the “period from 
1-7-1968 to 31-8-1973 had been deposited 
by the defendant in the aforesaid suit. 
That: was also. a suit for ejectment 
brought by the plaintiffs and the deposit 
had been made by the defendant without 
any reservation. The said suit had failed, 
and, ‘thereafter, the present suit had been 
filed | after serving a fresh notice of de- 
mand and ejectment, 


6. . Order: 15, R. 4, c. P. C., as amend- 
ed by U P. Act No. 37 of 1972, made a 
provision of striking off the defence on 
non-deposit of admitted rent under the 
aforesaid provision. Under O. 15, R. 5, a 
defendant was made. liable to deposit the 
arrears of rent as well as future -month- 
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ly damages month by month. In the in- 
stant case, while the suit was pendin3, 
O. 15, R. 5 had come into force. As a re- 
sult of the enactment of O. 15, R. 3, 
C. P. C., the defendant made the deposit. 
The deposit had been made unreservedty 
in favour of the plaintiffs with the ad- 
mission made by the defendant that the 
rent of the aforesaid period had been dre 


to the plaintiffs from the defendant. A 


deposit made under O. 15, R. 5, C. P. ©: 
is for the benefit and to the advantage 
of the plaintiff. This provision had been 
made by the legislature to discourage 
the reckless and frivolous litigations ard 
to see that the rightful claim of a plaia- 
tiff is not unnecessarily denied to him for 
long. A deposit made under the said pro- 
vision is for the benefit and to the adv- 
antage of the plaintiff. 


7. Order 15, R.5, C. P.C. was 
amended by U. P. Civil Laws (Reforms 
„and Amendment), Act, 1976 (Act No. 57 
of 1976). By the amendment made, it has 
now been made clear that the amount 
deposited under this Act may at any 
time be withdrawn by the plaintiffs. as 
a result of this amendment, it is clear 
that the plaintiff is entitled to withdrew 
the amount whatever is deposited by the 
defendant. Although at that time there 
was no such ‘provision in O. 15, R. 5, 
C.P. C., but to me it. appears that the 
fact that the deposit-under O. 15, R. 5 
was used to be made for the benefit and 
in the interest of the plaintiff, cannot 5e 
denied, Tf. the deposit was made for the 
benefit of the plaintiff or to his advantace, 
the plaintiff cannot make a defendant œ- 
faulter of the same amount and bring a 
suit for not paying the same amount 
after service of another notice of œ- 
mand, After the deposit was made und=r 


O. 15, R. 5, C. P. C., the amount ceased 


to be payable by the defendant: and could 
not thus be a subject-matter of a second 
notice of demand. 


8 In R. D. Ramnath & Co. v. GF- 
dhari Lal (1975 All LJ 1),. this Court 
was called upon to decide the scope of 
S. 39 of U. P. Act No. XIII of 1972. in 
that connection, the Court held that if 
any amount contemplated by S. 39 has 
been deposited in a Court either in pursi- 
ance of some statutory provision entit- 
ing the tenant to make such a deposit, or 
in compliance with an order of the Court, 
such amount is not due and will not be 


deposited again in appellate or pave 


Court. 
9. Although the atresia ease is on 
the interpretation of S. 39, but the prim- 


f 
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cinles laid- down therein can be taken 
help of in interpreting O..15, R. 5, C.P.C. 
Tne principle is that a person cannot be 
asked to deposit the same amount twice 
over and failure to deposit the amount 
which has already been deposited can- 
net be taken as a ground of an action 
against him. 

10. As already observed above, the 
deposit made’ under O. 15, R. 5, C. P.C. 
was for the benefit of the plaintiffs, and 
irrespective of the fact that the suit had 
been dismissed, the plaintiffs could with- 
draw the same. 


11. In the instant case, the additional 
fect which may not be lost sight of was 
that the defendant had even written to 
the plaintiffs informing that he was pre- 
pared to help the plaintiff in withdraw- 
irg the same. Despite this offer, the 
p-aintifis did not take the help of the 
defendant and filed the suit. The plain-| — 
tifs were, therefore, not entitled to get 
a. decree against the defendant. 

12. In the result, the revision suc- 
ceeds and is allowed. The judgment of 
tke District Judge dated 22-3-1277 is set 
aside, and that of the Judge Small Cause 
Court is restored. In the circumstances, I 
d-rect the parties to bear their own costs. 

Revision allowed. 
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Chief Controlling Revenue Authority, 
Applicant v. M/s. Anti Biotic Project 
Virbhadra, Rishikesh, Respondent. 


Stamp Act Reference No. 137 of 1973, 
E/- 4-7-1979. 


(A) Stamp Act (1899), S. 57 — Re- 
instrument to High Court 
under —— Collectors determination of 
proper duty ` on similar documents — 
Reference by Board of Revenue on 
question of law is not rendered incom- 
petent — 1972 All LJ 632 (SB) Foll. 
(Para 16) 
(B) Stamp Act (1899), S. 2 (16) — 
By agreement State Government allow- 
ing a Govt. Company to draw water 
from river on certain annual payment 
~- Water is neither land nor a tenement 
-- Instrument not creating any right 
over immovable property — Same can- 
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not be considered as lease under S. 2 (16). 
AIR 1976 SC 1813 Rel. on. (Para 6) 


(C) Stamp Act (1899), Section 2 (10), 
Sch. 1-B Art. 5 (e) — By a deed parties 
agreeing to sell and purchase water in 
future — Transfer of water, not taking 
place — Amount payable, not stated in 
deed — Quantum of liability depending 
on future contingency — Held, the deed 
could at the most be an agreement and 
not “conveyance” —- Sch. 1-B Art. 5 (c) 
attracted. (Paras 9 to 11, 18) 

(D) Transfer of Property Act (1882), 
Section 3 — General Clauses Act (1897), 
Section 3 .(26) — Right conferred under 
a deed on company to take water from a 
river — Company not given any in- 
terest in land — Water, not a product of 
soil — Right conferred was not a “pro- 
fit a prendre” — AIR 1956 SC 17 
AIR 1915 Cal. 199 and AIR 1926 Pat 187 


Foll. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1813 8 


AIR 1972 All 51419:1972 All LJ 632 (SB) 
i 16 


AIR 1968 SC 497 i 16 
AIR 1956 SC 17 -45 
AIR 1926 Pat 187 13 
AIR 1915 Cal 199 13 
(1904) 8 Cal WN 425 12A 
1898 Pun Re 11 7 
(1855) 119 ER 259: 24 LJ QB 153, Race v, 

Ward 13 
234 Mich 66:207 NW 915:61 Cann 185, 

Helen Shooting Club v. Mogle 12 


172 NYS 830:185 App. Div. 74, Mathews 
Slate Co. of New York v, Advance Jn- 


dustrial Supply Co. i 12 
145 Iowa 638: 124 NW. 901, Baker v. 
Kenney 12 


i5 Tex 469:283 SW 754, Munsey v. 
Mill & Garitty 12 


53 Pa 206:91 Am Dec 203, Hue v. Me 

Cauley 12 
48 Mc 83, Hill v. Lord 12 
48 Me 100, Hill v, Lord ` 12 
5 Com 518 Mitchell v. Warner . 6 


Standing Counsel, for Respondent, 


. K. C. AGRAWAL J.:—- This is a re- 
ference made by the Chief Controlling 
Revenue Authority, the Board of Reve- 
nue, Allahabad under Section 57 of the 
Indian Stamp Act. The questions re- 
ferred to us are these :—~ 


1. Whether the Board is competent to 
refer this instrument to the High Court 
under Section 57 of the Stamp Act in 
view of the fact that the Collector, Dehra- 
dun, had already determined Rs. 2.25 as, 
proper duty payable on a similar docu- 
ment ? 


-[Prs, 1-4} Chief Controlling Rev. Authority v. A. B. Project (SB) 
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I 
` 
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2. Whether the document is an instru- 
ment of lease as defined in Section 2 (16). 
of the Stamp Act and is chargeable with 
duty: under Article 35 (a) (v) Schedule 
1-B thereof? 

3. If not, whether it is a conveyance in 
consideration of Rs. 16,50,000/- and iş 
liable to duty under Article 23, Schedule 
I-B, ibid ? 

4, If the document is neither a lease 
nor a conveyance then whether it is a 
mere) agreement chargeable with duty 
B Article § (e) Schedule J-B ibid ? 

5. If the document does not fall in 
any of the categories aforesaid, then, 
what! is the correct nature of the deed 
and what stamp duty is payable thereon ? 


2. ‘The statement of the case submit- 
ted by the Board of Revenue shows that 
the document .under reference was ex- 
ecuted by 1. The Governor of Uttar Pra- 
desh and 2. M/s. Indian Drugs and Phar- 
maceuticals Limited (a Government of 
India Undertaking), By this agreement 
the State Government agreed to allow 
the Company to draw 11 cusecs of 
water from river Ganga at Rishikesh 
annually for a period of 25 years in con- 
sideration of yearly payment of 
Rs. 6,000/- per cusec, i.e, Rs. 66,000/- per 
annum, When this document was submit- 
ted to the Collector, a doubt arose about 
its true nature, Thereupon, the matter 
came up before the Board of Revenue, 
Having found that important . ques- 
tions: of law were involved, the case was 
referred to the High Court under Sec- 
tion 57 of the Stamp Act for decision of, 
the questions already mentioned. 

3. .A look at the agreement reveals, 
the following salient features :— 

1. The Company was entitled to take 


11 cusecs of water per year from river 


Ganga. 

2, The Company had to pay Rs. 6,000/~ 
per cusec per annum, . 

3. This amount was to be paid by the 
Company after giving due credit to the 
water returned by the Company in a 
particular year, 


` 4, The Company had to ake its own 
arrangement for- taking the water sup- 
ply from such place in the Ganga river 
as the Chief Engineer permitted. 

4. ‘Before proceeding to decide the 
questions referred to us, it appears ap~ 
propriate to mention, briefly, the princi- 
ples tapplicable in interpretation of a 
document required to be stamped. In 
order to determine whether a document 
is sufficiently stamped, the Court must 
look :at. the. entire document, For find- 
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ing out the true character of an instr 
ment one has to read the instrumezt 


as a whole and then to find out the če- . 


minant purpose, 

5 Now the first question that aricas 
is whether the agreement is a leas. 
The term lease has been defined in Se=- 
tion 2 (16) of the Indian Stamp Act <s 
“under :— 


“Lease — “Lease” means a lease mË 
immovable property, and includes also — 
(a) a patta; 


(b) a Kabuliyat or other ‘undertakicg 
in writing, not being a counterpart of .a 
lease, to cultivate, occupy or pay or G+ 
liver rent, for immovable property; 

(c) any instrument by which tolls əf 
any description are let; 

(d) any writing on an application ter 

a lease intended to signify that the =» 
plication is granted”. 
It would thus be found that a lease xn 
‘order to be covered by the. definiticn 
given above must be in respect of an im- 
movable property, The expression ‘in- 
movable. property’ has not been defired 
in the Stamp Act. The Transfer of Prs- 
perty Act also does not define it exceot 
to say that immovable property does mot 
include standing timber, growing craps 
or grass. Section 3 of the General Clea- 
ses Act, however, defines ‘immova=ie 
property’ as including benefits that arše 
out of the land. 


6. In the instant case, as we hee 
seen above, the agreement was in z=- 
‘spect of taking off 11 cusecs of water by 
the respondent Company. In order that 
the instrument could be described as 
lease, it was necessary that the wal=r 
was found to be immovable property, 
Black’s Dictionary, Fourth Edition, at 
page 1761 gives the meaning of the wecd 
“water” as under :— 


“Water is neither land nor tenem=t 
nor susceptible of absolute ownersh:p. 
It is a movable thing and must of necss- 
sity continue common by the law of 
nature, It admits only of a transit 
usufructuary property and if it escaz=es 
for a moment, the right to it is gone br 
ever, the qualified owner having no lezal 
power of reclamation. It is not capatle 
of being sued for by the name of ‘warr 
nor by the calculation of its cubical: or 
superficial measure, but the suit must 2e 
brought for the land which lies at ine 
bottom covered with water. As weer 
is not land, neither is it a tenemeat, 
because it is not of a permanent nature, 
nor the subject of absolute property. It 
is not in any. possible sense real estxe, 
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and hence is not embraced in a covenant 
c= general warranty, Mitchell v. Warner 
5 Com 518.” -` 


It could be seen ihat water is nei- 
ther land nor a tenement, Accordingly, 
vater could be considered only as mov- 
@le property. As the instrument does 
rot create any right over any immovable 
property, the same could not be con- 
dered as a lease, 


7. In Alamsher v, Ram Chand (1898 
Fun Re 11) the Court held that “Water 
spoina though it can be made into mov- 


-&ble by severance or removal from the 


earth. Similarly, standing timber, which 
Las to be cut down and removed is mov- 
æble property”, The document in ques- 
ton relates to the right of the Company 
given under it to take water from the 
mver after getting the same pumped 
cut, The Company had not been con- 
Erred any right in the land or the 
sream itself, The right given is only 
© take out 11 cusecs of water. As water 
is not immovable property, clause 2 (16) 
cf the Stamp Act would not be attracted 
© the present case, 


8. In Board of Revenue v. A. M. An- 
sari (AIR 1976 SC 1813), the controversy 
was whether a person acquiring a right 
to pluck fruits, cut, carry away and ap- 
propriate forest produce existing on land 
eould be said to have acquired right over 
<n immovable property. The Supreme 
Court negatived the case of the Revenue 
end held that the acquisition by the re- 
pondent not being an interest in soil 
but merely a right to cut the fructuous 
maturals, the agreement in question pos- 
ressed the characteristics of licence and 
did not amount to lease. 


9. Next comes the question whether the 
instrument could be considered to be a 
“conveyance,” The term “conveyance” 
aas been defined in Section 2 (10) of the 
stamp Act as under :— 


“Conveyance — “Conveyance” in- 
aludes a conveyance on sale and every 
mstrument by which property, whether 
mnovable or immovable is transferred in- 
-er vivos and which is not otherwise spe- 
sifically provided for by Schedule I, 
Schedule I-A or Schedule J-B, as the 
zase may be”, 


This term denotes an instrument in 
writing by which some title or interest 
s transferred from one person to another. 
“t would appear from this. definition that 
an actual transfer of property is an 
assential. feature of a “conveyance”. Con- 
sequently, an agreement to transfer 
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property in the future cannot be treated 
as a conveyance, 


10. The present case appears to be of 
‘that type. Under the instrument in 
question, no rights have been transfer- 
red. In fact, law does not require a do- 
cument in: writing for the purposes of 
transferring movable property. Sale of 
movable property takes place when it is 
delivered. 


11. Emphasis may be laid at this place 
on the words “on sale” and “is transfer- 
red” used in the definition of the word 
‘conveyance’. These words are signifi- 
cant. They denote that the document 
itself should create or vest a complete 
title in the subject matter of the trans- 
fer in the vendee, 
is no transfer, the requirement of con- 
veyance or sale could not be said to be 
satisfied. A perusal of the various clau- 
ses of the instrument would shew that no 
transfer of water took place under it, 
Parties had simply agreed to sell ` and 
’|purchase water in the future, Even the 
amount which was payable by the Com- 
pany was not stated in this document. 
The quantum of the liability depended 
on a future contingency, Clause (1) of 
_ithe Agreement provided :— 


“The Company will pay at the rate of 
Rs. 6,000/- per cusec- per annum clear 
of all deductions for the maximum quan- 
tity of water drawn by them at any ‘time 
during the year -after deduction for 
_ water returned.. 


t 
sceveagece 


This shows that the payment of the 
amount depended on certain circumstan- 
ces which had to take place in the future, 
No transfer was made to a purchaser 
under this document, The fact that 
there was a hope or the expectation or 
the strong probability of a sale serves 
merely to emphasise that there was no 
sale. A complete title in water since 
did not vest under the document, the 
' same could at the most be said to be an 
jagreement, As such, it falls under Arti- 
cle 5 (c) of Schedule I-B, 


. 12. The next argument that is re- 
quired to be considered is whether the 
right conferred on the Company was a 
"profits a prendre’. In Halsbury’s Laws 
of England, Fourth Edition, Paragraph 
~ 240, meaning of the ‘profits a prendre’ has 
been given as under *— 


`- "tA profits a prendre* is a right to 
fake some thing of another person's 
land. It may be more fully defined as 
a right to. enter’ another's. land ‘and to 
_ take some profit of the soil, or a portion 
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If, therefore, there — 
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of the soil itself, for the use of the owner 
of the right.” 

Black’s Dictionary, Fourth Edition, af 
page ‘1476 also gives the meaning of a 
aforesaid expression as under :—- 


“Profits a prendre—called also ‘right of 
common”, A right exercised by one 


` man in the soil of another, accompanied 


with participation in the profits of the 
soil thereof. “A right to take a part of 
the soil or produce of the land........... 
The term includes the right to take soil, 
gravel, minerals and the like from an- 
other’s land. Munsey v. Mill & Garitty, 
115 Tex 469 : 283 SW 754, 759; Mathews 
Slate; Co. of New York v. Advance [n- 
dustrial Supply Co., 172 N.¥.S, 830, 832, 
185 App. Div. 74; the right to take sea- 
weed, Hill v. Lord 48 Me. 100; and to take 
coal or timber, Huff v. Me Cauley,’ 53- Pa, 
206 :'91 Am. Dec. 203; the right to hunt, 
St. Helen Shooting Club v. Mogle, 234 
Mich. 66, 207° N. W. 915 : 61 Cann, 
185, 14 LRA 386: and the right to - cut 
grass, Baker v. Kenney, 145 Iowa 6381 


"424 N: W. 901, 139 An. St. Rep. 456; buf 


not the right to take running - water, 
since ‘it is not a product of the soil, Hill 
. Lord 48 Me, 83,” 


. 12A. In Bhola Nath Nundi v. Midna- 
pore Zamindari Co. Ltd. ( (1904) 8 Cal WN 
425) the Calcutta High Court held :— 


“A iprofits a prendre is an incorporeal 
right clothing the possessor of it with an 
interest in thé land. . ft is a right to enter 
on the land of another and take there- 
from a profit of the soil. It is so called be- 
cause. ithe claimant is entitled to take the 
profit | ‘for himself’. 


13. | Dealing with the question as fo 
whether the water is the produce of the 
soil, it was pointed out by Lord Camp- 
bell C. J. in Race v. Ward = ( (1855) 119 
E. R. 259), that water, as it issues on ex- 
cavation of a well or a tank is not to be 
considered as produce of the soil and 
that a right to enter on land and to take 
such water may be considered as an 
easement, This case- was followed in 
Jibananda Chakrabarti v. Kalidas Mul- 
lick (AIR 1915 Cal 199). Patna High 
Court in Thakurji Shri Jugul Sarkar v. 
Rajmangal Prasad (AIR 1926 Pat. 187) 
held that Section 17 of the Ease- 
ments: Act is intended to apply nof 
to right of- irrigation in natural 
streams but to rights in nature of profits 

a prendre, which did not include a right 
to water. This would show that the Patna 
High Court held that right to take water 
was not a profits a prendre, - 
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_ 14. The discussions made above wod 
show that in order to be a profits a 
prendre two things are necessary, First- 
ly, the person claiming must have inter- 
est in the land and secondly, it must >e 
in respect of a produce or profit of sae 
soil, In the instant case, both the r2- 
quirements are wanting. Under ine 
instrument the Company neither was 
given any interest in the land nor ine 
water is a product of soil. Accordingly, 
the submission of the States coursel 
cannot be accepted. 

15. The controversy involved for deci- 
sion in Ananda Behera v. State of Orissa, 
{AIR 1956 SC 17), was different.. In 
that case, the dispute was about fish2=-ry 
rights. The Supreme Court held that 
the right was in the nature of a profits a 
prendre and as a profits a prendre is an 
immovable property, the same can 38 
acquired only by a document in writirg, 
In that case, therefore, the two require- 
ments necessary for claiming the rizht 
of profits a prendre was satisfied. Such is 
not the position in the present case. 

16. The only other point, which re- 
mains to be considered is about [ne 
maintainability of the reference, This 
question stands concluded by a decision 
of a Special Bench in Darbari Siazh 
Saini v, Board of Revenue (AIR 1372 
All 519). We did not feel persuaded 
to accept that as the Collector, Dekra- 
dun had already declared. Rs. 2.25 as 
proper duty payable on a similar dom- 
ment, the present reference was inccm- 
petent, Counsel could not supply any 
legal basis to substantiate this subra-s- 
sion. As a question of law arose, the 
Board of Revenue was right in reter- 
ring the same to the High Court. In 
Banarasi Dass Ahluwalia v. Chief Cn- 
trolling Revenue Authority, Delhi (aIR 
1968 SC 497) the Supreme Court teld 
that the Chief Revenue Authority is 
bound to state the case in. compliance 
with its obligation, i 

17. Before parting, we may state that 
the Company had also filed an appl:ca- 
tion under S. 58 of the Indian Stenmp 
Act for referring the case back to the 
Revenue Authority on the ground ftat 
in para 3 of the statement of the cas> it 
had wrongly been stated “that under the 
agreement a. right had been given to the 
Company to construct and instal a pump 
house in the bed of the river and to draw 
water therefrom.” We have gone throzh 
the agreement and other relevant dccu- 
ments; Since we find from the agree- 
ment that the above statement was in- 


‘Beni Madhav. 
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-arrect, we did not consider it necessary 
-o refer the case back tothe Board for a 
“resh statement. We have decided the 
oresent reference ignoring the aforesaid 
mis-statement of the fact which had 
seen made by the Board of Revenue in 
ts referring order, 

18. For these reasons, we answer 
question No. 1 in the affirmative and 
questions Nos. 2 and .3 in the negative. 
uestion No. 4 is answered in the affir- 
native by holding that the document 
was an agreement and was chargeable 
vith stamp duty under Art. 5 (c) of 
sch. I-B. Question No. 5 does not arise 
for decision. 

1$. Let the papers be returned to the 


Soard of Revenue with the above 
answers. The parties shall bear their 
awn costs, j 


Answer accordingly. 
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Beni Madhav Mishra and another, Ap- 
Slicants v. Shiv Govind and GERETS, Re- 
spondents. 


Civil Revn, No. 1537 of 1975, D/- 5-1- 
1979. 


Civil P. C. (1908), O. 15, R. 5 (U.P.) 
as inserted by U. P. Act 37 cf 1972) — 
Striking off defence — ‘First hearing’, 
meaning of — Date fixed for final hear- 
ng, which had been adjourned whether 
zan be considered as date of ‘first hear- 
ng.’ ) 

If a date in a suit is adjourned the 
necessary consecuence is that the case 
1s put off or postponed for another date. 
If the hearing is postponed, it cannot be 
zaid that the date fixed earlier was a date 
at which deposit must have been made 
masmuch as under O. 15, R. 5 a deposit 
zan be made on or Lefore the first hear- 
ing of the suit. The adjourned date will 
be as much a date for first hearing of 
the suit as the date fixed prior to it. 
Accordingly, the deposit under O. 15, 
R. 5 can be made on the adjourned date. 
The expression ‘first hearing’ indicates 
that it must have been a date on which 
the Court applied its mind to the case. 
Where a hearing is adjourned and a 
Court has no occasion to apply its mind, 
that cannot be considered to be a date of 


-frst hearing. The aforesaid proposition 


(Against judgment and order of M. 
Wahajuddin, Dist. J,„ Etawah, D/- 18-8- 
1975). 
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would apply only to a case where the 
hearing is adjourned without transacting 
any business. It does not mean that only 
when the evidence has been taken’ that a 
date can be called to be a date of first 
hearing. In fact, if evidence is taken the 
object of O. 15, R. 5 is likely to be defeat- 
ed. (Para 6) 


Therefore where after the enforce- 
ment of the U. P. Act 37 of 1972, the 
suit was fixed for hearing for 28-2-1974 
and thereafter hearing was adjourned 
from time to time and ultimately the 
suit was fixed for hearing on 20-3-1975 
and on that date the defendant deposited 
the entire arrears of rent, the' defence 
was not liable to be struck out. 

(Para 8) 


Cases Referred: Chronological Paras 


1977 All WC 321 : AIR 1977 NOC 253 6 
1975 All WC 602: AIR 1976 All 261 : 
* 1976 All LJ 494 6 


“Ss. P. Srivastava, for Applicants; T. N. 
Purmar, for Respondents. 


_. ORDER:-— This ‘revision is directed 
against the judgment of the District 
Judge, Etawah dated 18th Aug., 1975. 


2. Suit No. 254 of 1972 had been filed 
by the plaintiff-opposite party for evic- 
tion, recovery of arrears of rent and 
damages. After the enforcement of the 
U. P. Civil Laws (Amendment) Act 
No. 37 of 1972, the suit was fixed for 
hearing for the 28th Feb., 1974. On that 
date the hearing was adjourned to 16th 
May, 1974. The case did not proceed and 
was adjourned on the ground of the ill- 
ness of the defendant. Next date fixed 
was 29th Aug., 1974. On this date the 
defendant moved an application No. 55-D 
asking the plaintiff to disclose material 
particulars. The hearing of the case did 
not take place even on that date and was 
adjourned to 26th Sept., 1974, for the 
disposal of the application No. 55-D. On 
26-9-1974 the defendant sought adjourn- 
ment and 19-12-1974, was fixed. As the 
- defendant did not appear on 19-12-1974, 
the application No. 55-D was rejected. 
Thereafter, three other dates were 
fixed for final hearing, but on all these 
three dates the suit was adjourned. Ulti- 
mately, the suit was fixed for hearing on 
the 20th March, 1975. On that date the 
defendant deposited the entire arrears of 
rent and damages for use and occupation. 

3. The plaintiff, however, filed - an 
application for striking off the defence on 
the ground that as the defendant had not 
deposited the rent on the first hearing, 
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. The words 
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the defence was liable to be struck out. 
The application was accepted by the 
Judge Small Cause Court and the defence 
was struck off. While striking off the 
defence, the Judge Small Causes Court 
held that 28th Feb., 1974 was the first 
hearing and that the defendant ought to 
have ‘deposited the rent on that date. 
Aggrieved, the defendant went up in 
revision under S. 25 of the Provincial 
Small Cause Courts Act. The revision 
was dismissed. Hence this second revision, 


4. The question that arises for consi- 
deration is as to whether 28th Feb., 1974 
could. be considered as the date of first 
hearing. It would be remembered that 
on this date the cause had’ been received 
after ' the enforcement of U. P. Act 
No. 37 of 1972 and that the issues had 
been framed before it. This date had 
been fixed for final hearing but the suit 
was adjourned to various dates the de- 
tails of which have already been given 
above: It would be found from those 
details that the Court did not apply its 
mind, to the controversy. Before it could 
apply | its mind, eae deposit had been 
made.. 


5. The EE District Judge had ° 


‘held that as the 28th Feb., 1974 had been 


fixed for final hearing, the compliance of 
O. 15; R. 5, C. P. GC. should have been 
made ,on that date. According to his 
view, 'due to non-compliance of the said 
provision on that date the written state- 
ment was liable to be struck out, 


6 Under 0.15, R56, C.P.C, a 
tenant is entitled to deposit the arrears 
of rent on or before the first hearing, 
as used in O. 15, R. 5 mean 
that it should be prior to the hearing. 
The meaning of the word ‘first hearing’ 
has been a subject-matter of decision in 
various cases. In Ladlay Prasad v. Shri- 
ram Shah Billa (1975 All WC 602) a Divi- 
sion Bench held that “after the framing 
of the issues the case is ready for hear- 
ing. This is the stage when R. 5 of O. 15 
comes into play.” This gave rise to a 
controversy whether the date of filing of 
written statement may also be the date 
of hearing. In Bankey Bihari v. Gopal 
Dass (1977 All WC 321) a Division Bench 
observed :— 

“It is conceivable that the date of © 
filing written statement may also be the . 
date of hearing but that will be so only 
because the summons issued to the defen- 
dant fixing the date for filing written 


-statement discloses that it is also the date 


for hearing. In such a case the date þe- 
comes the date for hearing not because 
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‘ft is the date for filing the written stat2- 
ment but because it is also the daie 
fixed for hearing.”. 


In the instant case, however, we are not 
concerned whether the date fixed Dr 
filing written statement is a date Dr 
hearing inasmuch as the written stei- 
ment had been filed much before the 23- 
forcement of. U. P. Act No. 37 of 1€°2. 
The controversy only was whether Tne 
date fixed for final hearing, which had 
been adjourned, could be considered to 
be the date of first hearing. If a date in 
ja suit is adjourned the necessary corse- 
quence is that the case is put off or past- 
poned for another date. If the hearing is 
postponed, it cannot be said that the 
date fixed earlier was a date at which 
deposit must have been made inasmæh 
as under O. 15, R. 5 a deposit can be 
made on or before the first hearing of 
the suit. The adjourned date will be as 
much a date for first hearing cf the siit 
as the date fixed prior to it. Accordinz_y, 
the deposit under O. 15, R. 5, C. P. C. 
can be made on the adjourned date. The 
expression ‘first hearing’ indicates that it 
must have been a date on which the 
Court applied its mind to the case. Wrere 
a hearing is adjourned and a Court tas 
no occasion to apply its mind, that cen- 
not be considered to be a date of fost 
hearing. It is, however, necessary to 
mention that the aforesaid proposition 
would apply only to a case where ‘the 
hearing is adjourned without transac*ing 
any business. It does not mean that crly 
when the evidence has been taken {kat 
a date can be called to be a dete of facst 
hearing. In fact, if evidence is taken the 
object of O. 15, R. 5 is likely to be 
defeated. ; 


7. It may, however, be mentioned 
that O. 15, R. 5, C. P. C. has now been 
_ amended by U. P. Act No. 57 of 1976. 3y 
the amendment made the Legislature Fas 
made it clear that the expression ‘cst 
hearing’ means the date for filing writ- 
ten statement or for hearing mentioæd 
_ In the summons or where more than me 
of such dates are mentioned the last of 
the date mentioned. However, we are rot 
concerned: with this amended provisicm. 


. 8 For all these reasons, I hold ttat 
since 20th March, 1975 was fixed for fial 
hearing and as on that date the defendant 
deposited the entire rent which had b2=n 
due from him, the defence was not liakle 
jito be struck out. 

9. In the result, the revision succe=Js 
and is allowed. The orders of the District 
Judge, Etawah dated 18-8-1975 and tmt 
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»f the Judge Small Cause Court dated 
'-4-1975 are set aside and the Judge 
Small Causes is directed to decide the ' 
suit in accordance with law. As the suit 
‘aad been filed in the year 1969, it appears 
appropriate that a direction be given to 


-he Judge Small Causes for deciding the 


same expeditiously, In the circum- 


` stances, I direct the parties to bear their 


own costs, 
Revision allowed, 
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Ram Swarup and another, Appellants 
y. Municipal Board, Bulandshahr and - 
another, Respondents, 


Second Appeal No. 547 of 1973, D/- 3-7- 
1979.* 

Civil P. C. (1908), S. $1 (before 
Amendment of 1976) — U. P. Munici- 
palities Act (2 of 1916), Ss. 210, 211 — 
Public street vested in Municipality — 
A’s house abutting on Patri (side land) 
pf street though its door not opening on 
that side — Municipality letting out Patri 
in front of A’s house to B — B construct- 
ing house on Patri — A can sue for 
removal of construction and get it demo- 
lished. 

A’s house abutted on Patri (side land) 
>f the public street which vested in the 
Municipality. The Patri was nazul land 
and formed part of the public 
street. The Municipality let out part 
>f the Patri in front of A’s house 
to B who constructed a two storey- 
2d house on it. In the suit by A 
for removal of the construction it was 
held that (1) as the Patri wes included 
in the public street it was dedicated to 
public for purposes of use as such and 
the Municipality could use it only for the 
purpose of maintaining the public street. 
The letting out of part of Patri by Muni- 
zipality to B therefore was wrongful. (2) 
though no door of A's house opened on 
the side of the Patri he had a right of 
free passage over it as it was part of the 
public street. As that right was infring- 
2d by the construction, A must be taken 
=o have suffered special damage (3) there- 
fore A had a right to sue for removal of 
zhe construction and was entitled to get 
-t demolished and removed in public 
terest, AIR 1965 SC 1147, Rel. on. 

(Paras 7, 8, 9) 


*(Against judgment, order and decree of _ 
Shushil Kumar, 2nd Civil and Sub- 
Judge, Bulandshahr, D/- 14-11-1972). 
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Cases Referred: Chronological Paras 
€965 All LJ 335 : AIR 1965 SC 1147 

r 5, 6, 7, 11 
Appellants; 
C. Saxena, for 


Shambhu Prasad, - for 
B. B. P. Singh and D. 
Respondents. 

JUDGMENT: — This: is a plaintiffs 
second appeal in a suit for removal of a 
construction made on 8 sq. yards of land 
of the ‘patri’ of the road in front of the 
plaintiffs’ house. The. Municipal Board, 
Bulandshahr, is the first defendant and 
the second defendant is the person who 
has raised the constructions sought to be 
removed. The suit has been dismissed 
by both the courts below, Hence, the 
second appeal. : 


2.- The plaintiffs came to court with 
the allegations that they have a single 
storeyed ‘Pacca’ house on plot No. 285 
. abutting on the _ police-line road at 
Bulandshahr; that the second: defendant 
had also filed a suit No. 543 of 1964 in 
the court of Ist Additional Munsif, 
Bulandshahr, against the present plain- 
tiffs in which she had obtained an interim 
injunction against them and under ` the 


cover of that injunction, she had erected - 


the two storeyed house on. some 
8 sq. yards of land belonging to 
the plaintiffs. and some  27.7/9 sq 


yds. of land in front thereof on the road 
patri which the defendant Municipal 
Board had purported to let out to the 
second defendant under a `. resolution 
dated 29th Nov. 1961. It was pleaded 
that the defendant Municipal Board had 
no right to let out the land forming part 
of road patri to the second defendant and 
the second defendant had by raising a 
construction thereon narrowed the road 
by which the plaintiffs were- specially 
aggrieved inasmuch as they had their 
house at that very place abutting on 
the road. It was pleaded that the plain- 
tiffs had suffered special damages, They 
even claimed a decree for damages in 
the sum of Rs, 100/- for the loss suffered 
by them. It appears that the ‘Patta’ 
granted by the © defendant-Municipal 
- Board to the second defendant was later. 
on cancelled. The plaintiffs claimed the 
relief of demolition of the construction 
on the read patri as also“ on the 8 sq. 
yards of land claimed by them to be 
theirs, and for possession over that 8 sq. 


yards of land along with the damages in , 
the sum of Rs. 100. Both the defendants - 


contested the suit. The defendant-Muni- 
cipal Board pleaded that 27.7/9 sq. yards 
of land had: validly been let out to the 
second defendant by a registered ‘Patta’ 
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dated 5th August, 1964, under the Board’s 
resolution dated 29th Nov., 1961, 
the permission of the District Magistrate 
which; was obtained . on 28th April, 1964. 
The second defendant also claimed on the 
basis of the said ‘Patta’ and pleaded that 
no part of the land occupied by her be- 
longed to the plaintiff. and further that 
she did not remove any flooring: 
there was no door of the plaintiffs’ house 
opening on the road in’ question. and it 
was only out of enmity that the plain- 
tiffs had filed the’ suit, 


3. The trial Court framed as many as 
seven issues, On issue No. 2, it held that 
the plaintiffs are not the owners of the 
8 sq. yards of land shown by the letters . 
‘ABLG’ ‘on the plaint map; on issue No. 6 
that the land in suit is ‘nazul’ land;, on 
issues! Nos. 1, 3 and 7 that the defendant- 
Municipal Board had a right to grant 
‘Patta’ of the land; that there was no evi- 
dence'to show’ that the ‘Patta’ had been 
cancelled, and at any rate, the ‘Patta’ 
having been cancelled, aecording to the 
plantiffs, after the completion of the 
constructions, they could not be demo- 
lished; because of the doctrine of factum 
valet; ‘and that the plaintiffs did not 
suffer !any special damage by reason of 
the disputed. constructions and had, 
therefore, no’ right to maintain the suit, 
No arguments were addressed before the 
trial Court on issue No. 4. Even so, the 
trial Court decided the issue which was 
whether the plaintiffs had any cause of., 
action, against the defendants in the 
negative. In the result as already noticed 
above, the trial Court dismissed the suit, - 


4. Before the lower appellate Court, 
the first point which was raised for its 
determination was whether the plaintiffs 
are owners of any part of the land in 
suit, the reference being to the 8 sq: 
yards of land, shown by the letters 
‘ABLG’ on the plaint map, claimed by 
the plaintiffs to be theirs. This point was 
decided against the plaintiffs and that 
finding has not -been challenged before 
me asiit is a finding of fact based on 
appraisal of the evidence on record. The 
second point raised for determination 
before the lower appellate Court was 
whether the plaintiffs can seek demo- 
lition of the construction even if they ara 
not owners of any part of the land in 
dispute. It was contended for the plain- 
tiffs that they had suffered special dam- 
ages and are entitled to an opening on 
the road side and the constructions had 
been raised by a person who had no 


with — 


that . 
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right to do so, The lower appellate Ccurt 
observed that the Municipal Board was 
entrusted with the management of the 
land and had in exercise of that right let 
it out to the second defendant; and that 
it was not a case in which the demolition 
might be sought on the basis that the 
constructions were a public nuisance, It 
observed that if the case would have 
been of construction on a public road by 
a person who had no right then the ques- 
tion would have arisen whether an indi- 
vidual can seek the removal of the niis- 
ance. However, since the constructions 
were raised with the permissian of the 
defendant-Municipal Board, they cculd 
not be regarded a nuisance inasmuch as 
the rights of the defendant-Munic.pal 
Board to use the land lying on the side 
of the road could not be challenged, The 
lower appellate Court then proceeded to 
find that the plaintiffs did not have a-ccor 
opening on the side of the road in ques- 
tion. It was urged for the plaintiffs -hat 
there was no convincing evidence to 
show that the land was ‘nazul'’ land buf 
in the opinion of the lower appellate 
Court, the point was not material be- 
cause the plaintiffs had failed to prove 
their own title and that being- so, the 
title of the defendant was not relevant, 


5. Learned counsel for the plain:iff- 
appellants urged that the defendant- 
Municipal Board had no right to raise the 
constructions on any part of the oad 
which was a public street; that the road 
patris are included within the area of the 
road-and no-part of the road patris could 
be obstructed by the Municipal Board or 
by anyone claiming under it by raising 
constructions thereon. In support of his 
submission, the learned counsel reliecé on 
the decision of the Supreme Court in 
Municipal Board, Mangalore v., Mahedeo 
Ji Maharaj, 1965 All LJ 335. It was also 
urged that the plaintiffs’ house abu:ted 
on the road at the very place where the 
constructions in dispute were raised by 
the second defendant and the plaintiffs 
had, accordingly, suffered special damages 
and were entitled to have the construc- 
tions removed, 


6. In the case of Municipal Board, 
Mangalore (supra) the Supreme Court 
held that inference of dedication of a 


highway to the public may be drawn 
from long user of a highway by the 
public and the width of the highway 


depends upon the extent of the user, the 
side lands being ordinarily includec in 
the road, for they are necessary for the 
proper maintenance of the road, In that 


r 
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zase, the plaintiff owned a plot of land 
and the public road ran through the said 
alot. There was vacant land on both 
she sides of the metalled road, Thera 
were ‘nalies’ at the end of both the sides 
‘of the) land. The Municipal Board was 
seeking to erect a structure on the vacant 
land on the side of the metalled portion 
>£ the road. It intended to instal 
a statue of Mahatma Gandhi and also to 
zonstruct two rooms on either side for a 
‘piyo’ and library, On the facts, tha 


. Supreme Court held that it was not dis- 


puted that the metalled road was dedi- 
zated to the public. The inference that 
the side lands are included in the public 


. way is drawn much more easily as tha 


said lands are between the metalled road 


‘and the drains admittedly maintained by 


the Municipal Board. Such a public path- 
way vests in the Municipality but the 
Municipality does not own the soil, It 
has the exclusive right to manage and 
gontrol the surface of the soil and “so 
such of the soil below and of the space 
above the surface as is necessary to en- 
able it to adequately maintain the streef 
as a street,” It has also a certain pro- 
perty in the soil of the street which would 
enable it -as owner to bring a possessory 
action against trespassers subject to the 
rights of the Municipality and of tha 
public to. pass and re-pass on the highway, 
the owner of the soil in general remains 
occupier of it, and therefore, he could 
maintain an action for trespass against 
any member of the public who acts in 
excess of his right. The Supreme Court 
concluded by holding that the Munici- 
pality cannot put any such structures on 
the public pathway as are not necessary 
for maintenance: or user of it as a path- 
‘way and that the putting up of the 
structures for installing the statue of 
Mahatma Gandhi or for ‘piyo’ or library ` 
‘was not necessary for the maintenance 
or the user of the road as a public high- 
way: and that, therefore, the plaintiff 
-who is the: owner of the ‘soil, would be 
entitled to’ ask for injunction restraining 
the Municipality from acting in-excess of 
its right; although he could not ask for- 
possession of any part of the public path- 
way as it continues to vest in Munici- 


“‘pality, 


7. The distinction between the case of 
Municipal Board, Mangalore fsupra) and 
the present case lies in the fact that the 
plaintiff is not the owner of any part of 
the land of the road Patri on which the 
constructions in dispute have been raised 
by the second defendant under a ‘patta’ 
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granted to her by the defendant-Muni- 
cipal Board. The question is whether that 
fact is sufficient to disentitle the plain- 
tiffs to relief. Now, in that case although 
the plaintiffs were the owners of the 
„land it was held by the Supreme Court 
that they were not entitled to possession} 
that the surface of the land vested in 
the Municipal Board and the plaintiffs 
could restrain the Municipal Board from 
Taising any constructions not warranted 
by the purpose of the use of the land as 
a public pathway for which it was dedi- 
rated to the public and the management 
of which vested in the Municipal Board. 
In the present case, it has been “found 
that the land is ‘nazul’ land, However, 
it is clear that being part of the road 
patri, it was included within the area of 
public street. The Government as owner 
could not have resumed possession over 
any part of- the road patris, nor could 
the Municipal Board do-so, as the person 
entitled to manage the ‘nazul’ land on 
behalf of the Government, Being includ- 
2d in the public street it was dedicated 
to the public for the purposes of use. as 
3uch, and the Municipal Board was bound 
and entitled to use the land only for the 
purposes of maintaining the public street, 
The act of the Municipal Board in letting 
aut a part of the road patri to the second 
Jefendant was, therefore, clearly wrong- 
ful and could be “restrained by injune: 
tion, 


‘8. The question which, however, re- 
mains is whether the plaintiffs had a 
right to sue. The two Courts below have 
held that the plaintiffs could not be said 
to have suffered any special damage inas- 
much as it was found that no door of 
their house opened on. that side. 
may be so. The plaintiffs may, therefore, 
be held to have no right of easement on 
the land but surely they had ee a 

of the 












f the public street, The plaintiffs right 

pass freely over that land was jin- 
ringed. Their house abutted on the 
ublic street at the very place where the 
onstructions in suit were raised. It can- 
ot, therefore, be said that the plain- 
tiffs did not suffer any special damage by 
‘reason of the constructions in suit on 
tthe road patri along the side of their 
house, 


9. The above discussion is sufficient 
to show that the plaintiffs are entitled 
to an injunction restraining the defen- 


‘dants from using the road patri in ‘any 
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such manner as may obstruct their right 
to free passage thereon. The - question, 
which: still remains is whether they are 
entitled to have the constructions in suit 
demolished.. It may be here noticed that 
the constructions in suit were raised by 
the second defendant at her own risk 
under cover of an interim injunction 
granted in the earlier suit. The construc- 
tions could, therefore, be said to have 
been raised lis pendens, Moreover, public 
interest must prevail over private rights, 
If a person deliberately builds a house 
on a public street, the house has to be 
demolished, however valuable it may be 
in order to keep intact the public right 
of free passage over the whole of the 
public, street, Hence, it is a fit case where 
the constructions should be demolished, 


10. ‘In the result, the appeal succeeds 
and is allowed with costs, The judgments 
and décrees of the two Courts below are 
set aside, The plaintiffs’ suit for demolition 
of the' constructions shown by the letters 
‘ABCD’ on the plaint map raised by the 
second defendant on the patri. of the 
police line road at Bulandshahr by tha 
side of the plaintifis’ house is decreed 
with costs throughout. The said construc- 
tions shall be demolished and the ‘malba’ 
thereof removed by the defendants with- — 
in a period of three months, failing 
which the plaintiff shall be entitled to 
have the constructions demolished by the 
process of Court and fo have the ‘malba’ 
sold and removed for meeting the ex- 
penses‘ of demolition and the costs award- 
ed to them hereby, the balance, if any, 


. being payable to the second defendant, 


11. Before this Judgment could be 
pronounced, T, was persuaded by Shri 
B. B. P. Singh the learned counsel for 
the Municipal Board, Bulandshahr, to 
hear him also on behalf of the respon- 
dent Municipal Board on the ground that 
he was not present at the hearing on ac- 
count of reasons beyond his control. 
However, having heard him, I do not find 
any sufficient reason to alter the judg- 
ment already prepared, Mr. B, B.P., 
Singh argued firstly that the land did nof 


_ form part of the road patri and, there- 


fore, the ruling of the Supreme Court in 
the Mangalore Municipality’s case (supra) 
could not be applied to the facts of the 
present case. The argument is. untenable. 
The land does undoubtedly lie between 
the plaintiff's house and the metalled 
portion of the road. It has been found te 
be ‘nazul’ land. In the circumstances, it 
must be presumed to forin- part of the 
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Toad as its patri, The . lower appel-ate 
Court was, in my opinion, not right in 
observing ‘that if vacant land. belonging 
to the Municipal Board is lying on the 
side of' the road, the right of the Munici- 
pality to use it cannot be challenged. Tha 
observation is too wide and cannot be 
applied to the facts of the present case 
inasmuch as the fact that it is nazul lend, 
the area of the land, its situation and the 
alignment of the road, all lead. to the 
inference that the land in suit forms 
part of the road patri and was, thus, a 
part of the road. 

12, Mr. B.B.P. Singh then alleged 
that S. 91 as it stood before the amend- 
ment of the Civil P. C. by the 1376 


Amendment Act, bars the suit. This con- _ 


tention is also not correct inesmuch as 
5. 91 only confers an additional right to 
file a suit or a person who may not have 
suffered special damage by ,the publie 
nuisance complained of. In the present 
case, I have found that the plaint-ff’s 
house abuts on the road at the very pkace 
where the obstruction complained of was 
raised and that, therefore, the plair tiff 
did suffer special damage by the wrongful 
use by the defendants of the land form- 
ing part of the road at that place. 
Appeal allowed, 
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DEOKI NANDAN, J. 


‘Nand Lal, Appellant v, Recti Lal and 
another, Respondents. 


Second Appeal No, 
D/- 15-5-1979.* 

Provincial Insolvency Act (1920), £ 
tion 51 (1) — Sale of insolvent judg- 
ment-debtor’s property in execution of 
decree — Validity — Effect of S. 51 (1). 

The plain effect of S. 51 (1) is that if 
some property is sold or assets realised 
in an execution proceeding against an 
insolvent judgment-debtor,. the decree~ 
holder is not entitled to the benefit of 
the assets realised against the receiver. 
Where the receiver had not objected to 
the sale and had requested the execuzing 
Court to transfer the proceeds of tha 
sale to, the Insolvency Court, the decree- 
holder did not have the benefit of the 
assets realised at all, but the assets 
realised were transferred to “the Insolv- 
ency Court, (Para 3) 


"(Against judgment and order of G. L, 


336 of 1970, 


Tandon, Civil Judge, Mathura, DJ- 20-1- . 


` 1970). 
‘GW/HW/D275/79/MDH/VBB 


Nand Lal .v, Keoti Lat (Deoki. Nandan J.}--. 


G. N. Verma, for Appellant; V. K. 
Burman and Kailash Nath Saxena, for 
Respondents, 


JUDGMENT: — There is no merit in 
this execution second appeal by the 
judgment-debtor. 


2. The only objection raised by the 
judgment-debtor was that he was ad- 
judged an insolvent with effect from 
30th Oct., 1965, but the sale took’ place 
on 8th J: an., 1966, in execution of the 
decree against him without any notice to 
the official receiver, It, however, appears 
from the judgment of the lower appellate 
Court that the official receiver moved an 
application dated 3rd March, 1966, before 
the executing Court, saying that the sale 
had been for a reasonable price, there- 
fore, he had no objection to the same 
and that money realised from the sale 
should be sent to the Insolvency Court 


‘for distribution among the creditors, 


3. Learned counsel contended that the 
sale was wholly null and void. That is 
not so. All that S. 51 (1) of the Provin- 
tial Insolvency Act declares is that 
where execution of a decree is issued 
against the property of judgment-debtor 
no person shall be entitled to the benefit 


: Of the execution against the receiver, 


except in respect of assets realised in 


fhe course of execution by sale or other-. 


wise before the date of the admission of 
the petition. The plain effect is that if 
some property is sold or assets realised 
in an execution proceeding against an 
insolvent judgment-debtor, the decree- 
holder is not entitled to the benefit of 
the assets realised against the receiver. 
Now, in the present case, the receiver had 
not obj ected to the sale, He had request- 
ed the executing Court to transfer the 


+ 


proceeds of the sale to the Insolvencyļ|- 


Court. The decree-holder did not have 
the benefit of the assets realised at all. 
The assets realised were transferred to 
the Insolvency Court. As to the sale, it 
has been noticed by the lower appellate 
Court that under sub-s. (3) of S. 51 of the 
Provincial Insolvency Act, a person, who, 
in good faith, purchases the property of 
a judgment-debtor under a sale in exe- 
cution, shall acquire good title against the 
receiver, It has not been shown that the 
purchaser, in this case, had any know- 


. ledge of the adjudication of the judg- 


ment-debtor as an insolvent. Indeed, the 
finding is that the purchaser had taken 
the property of the judgment-debtor in 
good faith without notice of the insolv- 


-ency of the judgment-debtor, 
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4. In the result, the appeal fails and 
is dismissed with costs.. 
Appeal dismissed. 
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M. N. SHUKLA, J. 
_ Nawabzada Mohd. Ishaq Khan, Appel- 
Jant v. The Delhi Iron & Steel Co. Ltd., 
` Respondent. 
| F.A.F.O. No, 293 of 1972, D/- 1-5- 
1979." - 

(A) Civil P. C. (1908), O. 5, R. 21 and 
0. 9, R. 13 — Summons by registered 
post returned ‘refused’ — Ex parte order 
=— Statement on ‘oath by adversely 
affected .party that summons was not 
tendered — Failure to summon postman 
»— Sufficient ground for setting aside ex 
parte order. (Evidence Act (1872), S. 114, 
Clause (f)). {Para 6) 


(B) Civil P. C. (1908), O. 3, R. 4 (3) — 
Counsel engaged for arguing appeal 
in High Court — Vakalatnama not jn- 
eorporating any obligation on counsel 
to accept notice issued by the transferee 
Court — Held, no irrevocable legal duty 
is cast upon a counsel once engaged in a 
different Court to persue the case in the 
entire hierarchy of Courts. (Para. 9} 


(C) Civil P. C. (1908), O. 20, R. 4—Con- 


tents of judgments—Must be characteris- 
ed by restraint of language and sobriety of 
expression ~— Held, judgment in instant 
case is not only erroneous but also cloth- 
ed in a language inordinately severe and 


intemperate and tendered more in indig- 


nation than in a calm judicial spirit. 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1976 SC 869 ° 6 
AIR 1968 Bom 387 i 6 


S. K. Srivastava, S. D. Pandey, Vishnu 
Sahai and B. Dayal, for Appellant; S. C. 
Agrawal and Sudhir. Chandra, for Res- 
pondent. 

JUDGMENT ; 
appeal arising out of an order dismissing 
his application under O. 41, R. 19, Civil 
P. C. for restoration of the appeal dis- 
missed in’ default. 

2. The judgment under- appeal makes 
amazing reading and. the facts of the 
case are also extraordinary. First Appeal 
No. 497 of 1957 was initially filed by the 
appellant in the High Court on 19-12- 


"(Against order of. A. S. Srivastava, 3rd 
Addl. Dist. Judge, Allahabad, D/- 1-4- 
1972). 


Gw/Gw/b474/79/GSN/DVT 


Mohd, Ishaq Khan 7, Delhi I. & S. Co. 


— This is a plaintiff's 
lant remained 


‘information from his- 


A. LR, 


1957 against the judgment and decree 
dated 20-9-1957 of the IInd Additional 
Civil Judge, Meerut in Original Suit 
No. 22 of 1953. Later the Appeal was 
transférred to the Court of the Ist Addi- 
tional ‘District Judge, Allahabad and. was 
received in that Court on 11-12-1967 and 
9-1-1968 was fixed for hearing. -The 
notice ‘of this date was sent to the appel- 
lant by registered cover which is alleged 
to have been received back with an en- 
dorsement- dated 21-12-1967 of the post- 
man to.the effect that the addressee had 
refused to accept the notice. The appel- 
lant was represented in the High Court 
by two eminent counsel namely, Sarva- 
sri Kanhaiya Lal Misra and A. P, 
Pandey, who are no more. It is stated 


` that the notice of the aforesaid data 


fixed for hearing of. the appeal was sent 
to these counsel as well. The-notice with 
regard to Sri Kanhaiya Lal- Misra was 
received by his clerk Sri Brij Kishore 
and the notice sent to Sri A. P. Pandey 
bore an endorsement made by him to the 
effect ‘that he had no instructions from 
his client and therefore the appellant 
should be informed directly by the Court, 
On 9-1-1968 when the appeal was taken 
up for hearing the aforesaid notice was 
taken to be sufficient notice to the appel~ 
lant of the date of hearing and the appeal 
was dismissed in default, 


* 3 In these fluctuating vicissitudes if 
is little wonder that.the appellant could 
not keep pace with the progress of the 
appeal, and remained ignorant of tha 
date fixed for its hearing. It is notewor-. 
thy that so long as the appeal remained 
pending in the High Court the appellant 
prosecuted the same energetically.. Ha 
got the records inspected, made an appli- 
cation for translation and printing and 
deposited the Editor’s fee in time and ‘on 
preparation of the estimate the ‘requisite 
amount. was also remitted by him by 
telegraphic Money Order and it was thus 
deposited in time. Thereafter the appel- 
completely ignorant of 
further proceedings in the appeal and ha 
was throughout under the bona fide im- 
pression that it was pending in the High 
Court: and that eventually when it be- 
came ripe for hearing he would receiva 
counsel, .In` tha 
meantime, however, it so transpired that 
without ‘any information to the appellant 
and without occasion to cause any mis- 
giving to him in this regard the appeal 
ceased to be pending in the High ‘Court 
and was received in the transferee Court, 


On 6-5-1970 the appellant met his coun< 


-a 
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sel in the High Court and was told 3y 
them that according to the new Rules Kis 
appeal was likely to be transferred to 
Meerut. Judicial notice can be taken 3f 
this fact that at one stage the appeals of 
certain valuation were required to 3e 
transferred -from the High Court'to “ne 
District Courts and it was seriously ==- 
lieved for some time that probably <ne 
appeals would be transferred for hearag 
to the Courts situate in the respecte 
Districts. Later, however, the hearing 3f 
all such appeals was entrusted to am 
Additional District Judge sitting at 
Allahabad and in that process the instant 
appeal was also transferred to the file 3f 
the Ist Additional District Judee, 
Allahabad in whose Court the appeal was 
dismissed in default. 


4. An application supported by- m 
elaborate affidavit was filed by the appel- 
lant in May 1970 before the transfe=e 
Court along with an application under 
S. 5, Limitation Act praying for con®- 
nation of the delay in presenting =e 
application and for restoring the appeal 
to its original number and disposing it of 
on merits. This application was rejeced 
by the IlIrd Additional District J udge cad 
it is this order which has been impus- 
ed by the appellant in this appeal, ` 


5. It is remarkable that on 9-1-1358 
when the appeal was posted for hearing 
the defendant himself had applied fr 
adjournment but that application appeers 
to have been consigned to record with 
the mere order “file” and when the o- 
pellant’s. application for. re-admission xf 
the appeal came up for hearing no me- 
ference was made to the respondents’ =o- 
plication, The manner in which ine 
learned Judge conducted the pap- 
ceedings and disposed of the resto- 
ration ~ application: unfortunately ze- 
trayed a lack of balance and impar-al 
approach to the matter in controversy. 
The order- eventually passed’ by ikm 
amounted to prejudging the case -and 
showed that it was disposed of with an 
apparently biased attitude, 


‘6 The learned Judge appears to hae 
been greatly impressed by the report of 
the postman that the appellant tad 
declined to accept the notice of Fhe 
appeal, There was, however, nothing -to 
show that the report was in any manver 
better than the usual such reports as Ere 
on deeper analysis often: found untrue 
and on the basis of which the rule of 
prudence makes the Courts generally ze- 
luctant to pass any drastic orders aga‘mst 
‘a party. The appellant in his affidavit 
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Aled in support of the restoration appli- 
ration had unequivocally asserted that 
ke had no knowledge of the date fixed 
cor hearing of the appeal and that he 
did not - receive any notice’ from the 
transferee Court in regard to the date 
xed in the appeal. It was emphatically 
zverred in the aforesaid affidavit that 
the postal endorsement. on the notice 
sent by registered cover to the appellant 
‘vas false and fraudulent and he had 
reason to believe that the endorsement 
aad been procured in order to make out 
a case of default. The affidavit further 
=dded that the deponent had been him- 
velf a Railway Magistrate, First Class, 


' Delhi and nothing cculd have been far- 


ther from his intention than to refuse 
motice of the appeal whose result was of 
-Tremendous consequences to himself, It 
"as also stated in the same affidavit that 
“he deponent has been out of station 
during the last ten or eleven days in 
Dec. 1957 and no postman with a register- 
ed notice ever met him and to say that 
ae refused to accept the notice was 
wholly untrue. Notwithstanding such 
zategorical averments in the affidavit >` 
‘vhich were also largely supported by 
“he probabilities of the case, the learned 
-nudge -chose to dismiss the restoration 
twpplication and did so, I am constrained 
o observe with a profound disregard of 
“he equities and relevant provisions of 
‘aw. .When a report’ of the nature en- 
dorsed. by the postman in the instant 
zase was made, it. was the duty of the 
‘court when full facts. were placed before 
t with an affidavit by the person ad- 
versely affected by the impugned order, 
-o go more deeply into the facts of the 
zase and not to accept implicitly the re- 
sort of the postman as gospel truth with- 


_ jut' even. calling upon the respondent to 


2xamine such postman, This salutary 
arinciple, born of pragmatic experience, 
nas been approved by the Supreme 
~ourt in Puwada Venkateswara Rao vV. 
Shidamana Venkata Ramana, AIR 1976 
5C 869. In that case the question arose 
as to whether the notice sent by the res- 
>ondent could be held not to have been 
served at all simply because the postman 
who had made the endorsement had not 
deen produced. The Andhra Pradesh 
High Court, relying on the case Meghji 
Xanji Patel v, Kundanmal Chamanlal, 
AIR 1968 Bom 387, held that the notice 
was not served.. There also a writ of 
summons said to be sent by registered | 
post had been returned with the endorse- 
“refused”, The -appellant’s pre- 
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sumption had been repelled by the 
defendant's statement on oath that he 
had not refused it, as if was . never 
brought to him, In this state of evidence 
it was held that unless the postman was 
produced, the statement of the defendant 
on oath must prevail, The ex parte 
decree passed on the basis of such alleg~ 
ed service was, therefore, set aside, 
Their Lordships of the Supreme Court 
held that on the facts found the view 
expressed by the High Court was correct, 
I have already referred in detail to the 
identical situation which arose in the 
present case and the learned Judge com- 
pletely misdirected himself by according 
without demur the endorsement of the 
postman which, for aught we know, 
might have been as the appellant stated, 
“procured”, In the circumstances the 
order rejecting the application for re- 
admission of the appeal appears to have 
been passed in haste and without proper 
application of mind to ‘the important 
_ issues which were at stake, 


7. But the most vulnerable part of the 
fudgment in appeal which if is impossi~ 
ble to affirm, is the reflection which the 
learned Judge chose to make on the two 
legal luminaries of the High Court Bar, 
The observations made by him are start- 
ling and unbecoming, They need be re- 
produced s 


“In such circumstances, notice to the 
said Advocates was sufficient notice to 
the appellant about the dafe fixed for 
disposal of the appeal. If after that ser- 
vice of notice the Advocates. concerned 
failed to discharge their duty of inform- 
ing their client, if does not only consti- 
tute a negligence on their part but if 
also amounts to treating the Courts 


notice with contumacy and indifference, 


I am of the opinion that the counsel con- 
cerned were engaged in‘the appeal for 
arguing itata time and place fixed by the 
Court and their ‘indifference to the 
notice of the Court informing them about 
the date fixed for hearing was nothing 
short of contumacy which-can hardly be 


allowed by any Court”, 
mine), 

The learned Judge did not stop at that and 
he proceeded to observe that the counsel 
would not have been within their rights 
even to apply for adjournment once they 
have accepted the Vakalatnama execut- 
ed in their favour to argue the appeal. 
I am unable to reconcile myself to the 
yardstick which the learned Judge ap- 
plied for adjudging the conduct of . the 
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(Emphasis. 


A. I. R. 


lawyers, The language used by him 
equally merits censure, He observed: 
“After receipt: ‘of precautions for either 
appearing in that case on the date fixed 
for ifs hearing or for informing’ their 
client, if for any reason, they were not 
able to attend in the appeal on that date, 
The least that was expected from them 
was fo take adjournmenf in the case, if 
they had no instructions for arguing the 
appeal on that particular date, although 
it did: not stand in their mouths to say 


so, as long as their vakalatnamas which 
were accepted by them only for arguing 
the appeal stand.” (Emphasis added). 

It is inconceivable as to how a coun- 
sel by merely accepting the brief pre- 
cluded himself forever from applying 
for adjournment of the hearing of the 
case, howsoever pressing and sufficient 
the causes impelling the adjournment 
might. have been, 


8. The learned Judge appears to have 


_ suffered from a complete misapprehen- 


sion with regard to the duties and obliga- 
tion ‘of a counsel who. -accepts the 
Vakalatnama for the purpose of the 
arguing an appeal fixed in a Court, It 
may be true in actual practice that -in 
all circumstances a counsel tries his level 
best to keep his client apprised’ of the 
development in the case and be vigilant 
lest it might go in default, Nevertheless, 
when it comes to a strict legal determina- 
tion of the duties of a counsel to his 
client in regard to a case which has after 
his engagement been ‘transferred to a dif- 


‘ferent Court, no idealistic standards 


divorced from actual practice or experi- 
ence can possibly be adopted or enforc- 
ed, It is not infrequent that circum- 
stances arise when a counsel loses contact 
with his client and he finds it well-nigh 
impossible to communicate with him, 
The difficulty is aggravated when the 
case is transferred to another Court, The 
clear endorsement made by Shri A. P, 
Pandey that he had no instructions from 
his client and notice be directly sent to 
the appellant should have been accepted 
on its: face value, It denoted the real 
handicap and the practical difficulty 
which’ the learned counsel was experi- 
encing and there was no reason to treat 
such endorsement with scepticism, 


9 I am also unable fo endorse tha 
extreme opinion expressed by the learn- 
ed Judge that a counsel once engaged to 
argue'an appeal pending in any Court is 
caught in such an encircling web that he 
cannot extricate himself from the same 
in any circumstances, : No irrevocable 
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legal duty ‘is cast upon a counsel. once 
‘engaged in a different Court to purse 
the case in the entire hierarchy. of 
courts and be answerable to his cliert 
hroughout the whole gamut of litigation 
which takes in its stride such differen-fy - 
constituted Courts as the High Court and 
the District Court and kaleidoscop-c 


transitions from one Court to another. It | 


appears that the learned Judge lost sight 

f the provisions of O. 3, R. 4, C. P. C. 
which is so far as is relevant for tke 
purposes of this case reads. 


“Appointment of Pleader : 

(1) No Pleader shall act for ay 
person in any Court, unless he has been 
appointed for the purpose by such p22- 
son by a document in writing signed ty 
such person or by his recognized agent 
or by .some other person duly authorised 
by or under a power-of-attorney to mzke 
such appointment, | 


. (2) Every such appointment shall be 
filed in Court and shall, for the purp se 
of sub-r. (1), be deemed to be in fore 
until determined with the leave of -be 
Court by a writing signed by the cliant 
or the Pleader, as the case may be, end 
filed in Court, or until the client or che 
Pleader dies, or until all proceedings in 


the suit are ended so far as regards zhe ` 


Client, 


Explanation, — For the purposes 3f 
this sub-rule, the following shall 5e 
deemed to be proceedings in the suit 


{a} an application for. the ‘review nf 
decree or order in the suit, 

(b) an. application under S. 144 or 
under S. 152 of this Code, in relation Io 
any decree or order made in the suit, 

(c) an appeal from any decree or orir 
in the suit, and 

(d) any application or act for the pw- 
pose of obtaining copies of documents 3r 
return of documents produced or filed in 
the suit or of obtaining refund of mon=ys 
paid into the Court in connection with 
the suit. 


(3), Nothing in sub-r, (2) shall >e 
construed —- ‘ 
(a) as extending, as between - che 


Pieader and his client, the duration for 
which the Pleader is engaged, or 


(b)-as authorising service on 3e 


Pleader of any notice or docum=2nt — 


issued by any Court other than <6 
Court for which the Pleader was engaz- 
ed, except where such service was. 2x- 
pressly agreed to. by the client in .-he 
document referred _-to- in -sub-rule <<), 
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E will.be noticed that sub-r. (8) of R: 4 
Goes not provide for service on the 
Fleader of any notice ete. issued by the 
Court other than the Court for which the 


-Pleader was engaged. Admittedly the 


two counsel in the . present case were 
engaged for the purpose of arguing the 
éppeal which was pending before the 
High Court and not before any other 
Court. I have carefully looked into the 
terms incorporated in the Vakalatnama 
cn record which was executed by the 
éppellant. It does not cast any obligation 
on the counsel concerned to accept any 
motice in the case issued to them by 
transferee Court. 


4 10. The learned Additional District 
fudge acted very arbitrarily in penalis- 
ing the appellant for the assumed sins 
ef his counsel. Not only he failed to 
apply the correct provisions of law to 
fhe facts of the case but also made. 
observations in his judgment which can- 
hot be approved of. The judgments 
delivered by Courts must be characteris- 
ed by restraint of language, sobriety of 
expression and a diction which does not 
smack of being undignified. I have no 
hesitation in saying that the judgment 
under appeal in the instant case is not 
only-erroneous but also clothed in a 
fanguage so inordinately severe and in- 
temperate as to suggest that it was tender- 
ed more in indignation than in a calm 
‘judicial spirit. Surely it does not behove 
“he Courts of law while handing down 


their verdicts to indulge in disparaging 


observations about the stalwarts of the 
Sar. To make such derogatory remarks 
in respect of such an illustratious leader 
of the Bar as the late Sri A. P. Pandey 
and that doyen of the Bar, the late Sri 
Xanhaiya Lal Misra is to exceed all the 
Sounds of judicial propriety and res- 
craint. I have no doubt that if the 
-earned Judge had properly applied his 
mind to the averments made in the ap- 
>ellant’s restoration application, he 
would have arrived at the irresistible 
2onclusion that sufficient cause had been 
made out in the extraordinary circum- 
stances of this case for setting aside the 
order of default and disposing of the 
appeal on merits, l 


11. In the circumstances I allow this 
appeal, set aside the order of the Court 
>elow and send the case back to the 
ourt of the District Judge, Meerut with 
a direction that the appeal be readmit- 
“ed to its original number and disposed 
of expeditiously on merits. I make no 
order as to costs, Sri B, Dayal, counsel 
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for the appellant and Sri V. K, Goel 
holding the brief of Sri Sudhir Chandra, 
counsel for the respondent, undertake to 
inform their clients to appear before the 
District Judge, Meerut on 16th July, 1979 
in connection with the hearing of this 
appeal. Registrar should ensure that the 
record of the case is sent down imme- 
diately to the Court of the Disrict 
Judge, Meerut. 


Pa 


Appeal allowed. 
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Raj Kumar Soni, Applicant v. M/s. 
Mohan Meakin Breweries Ltd., Opposite 
Party. 


Civil Revn. No. 2777 of 1978, DJ- 16-4- 
1979.* 

(A) Civil P. C. (1908), S. 115 (1) — Find- 
ing of fact — Finding by lower Court 
’ based on material on record and giving 
adequate reasons that there was sufficient 
cause for the absence of the defendant on 
the day, the ex parte decree was passed 
—- It is finding of fact — High Court will 
not interfere in revision. (Para 5) 

(B) Civil P. C. (1908), O. 9 R. 13 ~ 
Setting aside ex parte decree — Imposi- 
tion of condition of deposit of 1/5th of 
amount claimed — Propriety. 

- Where the Court set aside ex parte 
decree on a clear finding that the defen- 
dant had sufficient cause for being ab- 
sent on the day the ex parte decree was 


passed, as he was not informed of the- 


date fixed for hearing, imposition of con- 
dition that the defendant should -deposit 
i/5th of the amount claimed in suif 
(Rs. 2 lacs) within 60 days for setting 
aside the ex parte decree was improper, 

(Para 7) 


Unless the party is at fault normally 
no condition should be imposed for pay- 
ment of money or furnishing of security 
while setting aside the ex parte decree, 
The Court can. always award costs to 
compensate the other side for inconven- 
ience and loss caused to the said party. 
Where the Court finds that the defen- 
dant is at fault or there was omission on 
his part or it was because of his act that 
‘there had been delay in the disposal of 
the case, the Court may impose reason- 
able terms. It is not open to the Court at 
any time to impose onerous terms. 
order directing the party to deposit 1/Sth 


*(Against order of S. S. Kulshreshta 
Civil J. Civil J. Ghaziabad, : DJ- 31-5-1978.) 
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of the decretal amount is not ‘justified 
when, the amount claimed in the suit -is 
large. one, There are other modes of 
safeguarding the interest of the plaintiff, 
If-the Court finds that the defendant is 
disposing of his properties or moving 
away: from the jurisdiction of the Court 
or has been delaying the proceedings in ` 
the suit, the Court would be justified in 
imposing the terms for the payment of 
money. into Court or furnishing of secu- 
rity, and if need be for the entire amount 
Claimed in the suit. AIR 1933 All 601, 
AIR 1960 Madh Pra 234 Foll. (Para 7) 
(©); Civil P. C. (1908), S. 115 — Finding 
of fact — Finding of Court that defendant 
had no knowledge of the date fixed for 
hearing after examining the signature of 
the Counsel for defendant on order sheet 
— t'was a finding of fact and High 
Court, will not interfere in revision. 
. (Para 8) 
(D) Civil P. C. (1908), S. 115, Proviso 
CI. (b) — Court setting aside ex parte 
decree on condition of deposit of 
Rs. 2, lacs —- Revisional powers of High 
Court can be invoked. 


Where a party. was not at fault and was 
saddled with payment of a huge amount 
as a condition for setting aside the ex 
parte 'decree, it would occasion a failure 
of justice. Consequently it was open to 
High Court to. interfere in its revisional 
powers with the order of the Court below, 
setting aside ex parte decree on deposit of 
Rs. 2 lacs in spite of the finding that the 
party had. sufficient cause for being 
absent, there had been material irregu- 
larity’ in exercise of jurisdiction by the 
Court; below and the order if allowed to 
stand, would occasion a failure of justice, - 

(Paras 9, 10) 
Cases, Referred: Chronological Paras 


AIR 1979 SC 14: 1979 Cri LJ 17 8 
AIR 1960 Madh Pra 234 | 2, 1 
AIR 1957 All 805 | 2,7 
AIR 1933 All 601: 1933 All LJ 1289 3, 7 


S. S. Chandvnasi and D. S. Morcocher, 
for Applicant; N. Lal and Smt. P, Srivas- 
tava, for Opposite Party. i 

ORDER :—. This Revision is directed 
against an order of the Civil Judge, 
Ghaziabad, dated 31-5-1978, directing the 
applicant to deposit an amount of 
Rs. 2'lacs within sixty days for setting 
aside ‘an ex parte decree and restoring 
the suit to its original number. The ap-- 
plicant was the defendant in the suit and 
an ex parte . decree had been passed 
against him. He had made.an application 
for setting aside the ex parte decree and 


} 
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had shown cause for not. being present cn 
the date when the decree was pass21. 
The court below after considering tte 
material on record came to the concu- 
sion that there was sufficient cause <or 
the absence of the applicant on the cey 
the ex parte decree was passed. The 
court below allowed the application ior 
setting aside the ex parte decree, þat 
imposed a condition directing the defen- 
dant to deposit a sum of Rs. 2 lacs cut 
of the decretal amount in court within 
60 days.. The present revision has been 
filed only against the imposition of ths. 
term. 


2. Learned counsel for the applicant 
raised two points: Firstly, he contenced 
that once the court comes to the conc_u- 
sion that the defendant had no know- 
ledge of the date fixed in the suit ard 
there was a failure in giving him not.ce 
of the date fixed, he could not be saddled 
with any term or condition for makirg 
payment into court. The reason was that 
he was not at fault. He further urged 
that it was the bounden. duty of {fke 
court to have informed the applicant ef 
the date fixed in the suit and since that 


-had not been done, he could not be sed- 


died with the term of depositing a pact 
of the decretal amount. In support of tats 
contention, he relied on two decisiors.: 
(1) Gobardhan Ram Bisheshar Ram ~v. 
Banarsi Ram (AIR 1957 All 805) & (2) 
Alimohammad .v. Manaklal Ratanlal (ATR 
1960 Madh Pra 234). The latter case has 
discussed the situation. when the court 
can order making of a deposit into court, 


3. His second contention was that <n 
any view of the matter, the term imposed 
by the court below was onerous. Tre 
condition for setting aside the ex pare 
decree on the deposit of Rs. 2 lacs was 
unreasonable and amounted to a material 
irregularity in exercise of jurisdiction. In 


support of this contention, learned coun- . 


sel cited a Division Bench decision of ts 


Court in the case of B. Madan Mohan 7, 


B, Kanhaiya Lal (AIR 1933 All 601). 


4. Learned counsel” for the opposize 
party, however, contended that the couct 
setting aside an ex parte decree is er- 
powered to impose terms, and the exer- 
cise of that power is purely discretionary. 
A revisional court ‘exercising its’ power 
under S. 115 of the Civil P. C. rarely, f 
ever, interferes with the exercise of dis- 
cretion by a subordinate. court. The court 
below, contended the learned counsa, 
had given ‘reasons for imposing the term 
of depositing Rs. 2 lacs'in a suit filed icr 


' mas prevented by sufficient: 


'Gecree is being set aside. 
case, the court may -pass an order impos-, yee 
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»ecovery of over Rs. 10 lacs. The court’ 
Ład stated that there were dilatory tactics 


sdopted by the applicant, Learned coun- 
se] further contendecé that there was 
sufficient material on record to show that 
fhe court had wrongly allowed the ap- 
Flication for setting ‘aside the ex parte 
cecree. He submitted that the instant case 
cid not call for an interference. 


% Having heard the 
tor the parties, I am satisfied that the 
aourt below was right in setting aside 
fhe ex parte decree. It has given adequate 
seasons and: has, after. considering the 
miaterial on record, held that there was 
sufficient - cause for the absence of the 
¿pplicant on the day the ex parte decree 
zas passed. This-is a finding on a ques- 
fion of fact, and I do not see any reason 
as interfere with this part of the order, 
L am making this observation, for a re- 
vision has been filed by the plaintiff in 
this Court, which has also been dismissed 
ky a separate order. The only question 
"hich calls for consideration is whether 
the term of depositing Rs. 2 lacs in cash 
Enposed by the court below calls for an 
Fiterference, | 


-§ The relevant sax of O. 9 R. 13 of 
fhe Code reads: 


re the court. shall. make an order 
setting aside the .decree as against him 
tpon such terms as to costs, payment in- 
ww court. or otherwise as it thinks fit and 
Shall appoint a date for proceedin with 
the suit.” 


E is evident from the auc that where 
the court is'satisfied that the applicant 
cause from 
appearing when the suit was called for 
Fearing, the court shall make an order 
setting aside the decree, but in doing so, 
E may impose such terms as to. costs or 
Fayment into court or otherwise as it 
thinks fit. It is, therefore, clear that the 
aurt, while setting aside an ex parte 
cecree, can, if it thinks fit, impose costs 
cr direct payment into court or otherwise, 
The word ‘otherwise’ would indicate that 
E&E was-‘open to the court to direct furnish- 
mig of security or make any such order, 
The words “as it thinks fit? permits the 
court to pass any such order as to pay- 


‘ment of costs or payment of money 
Mmto court or furnishing of secu- 
mty .ete. It is not’ incumbent’ ‘on 


tne court to pass an order imposing costs 
cr payment of money into court or fur- 
rishing ‘of security wherever an ex parte_. 
In a suitable. 


learned counsel . 


oa 
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ing costs, directing payment into court 
of the decretal amount or a part there- 
of and also furnishing of security for the 
balance, but such cases will depend on 
compelling facts so as to safeguard the 
interest of the plaintiff. It is also permis~ 
sible for the court not to pass any order 
imposing any of these terms if it is satis- 
fied that it is not necessary to do so in 
the interest of justice. It would, 
fore, appear that the imposition of these 
terms would vary from case to case de- 
pending on the circumstance of each 
case. But, it must be borne in mind that 


there are judicial’ precedents which lay | 


down the guidelines for the sake of 
uniformity in the administration of jus- 
tice. It is necessary that these guidelines 
are followed except where it is necessary 
to lay down new guidelines. : 


7. In the case of B. Madan Mohan v. B. 
Kanhaiya Lal (AIR 1933 All 601), this 
Court was considering in a First Appeal 
the question whether the setting aside of 
the ex parte decree on the condition of 
paying 1/3rd of the decretal amount and 
costs was reasonable or otherwise. The 
Court below considered the circumstan- 
ces which prevented the defendant from 
attending the court and being satisfied, 
was of the opinion that the ex parte dec- 
ree ought to be set aside. The court be- 
low set aside the ex parte decree on the 
term of depositing one third of the dec- 
retal amount and the payment. of 
Rs. 350/- as damages by a particular date. 
This court held that although there was 
ample power in the court to order the 
payment of money into court as well as 
costs as a condition for setting aside the 
ex parte decree, but set aside the term of 
deposit into court imposed by the court 
below on the ground that the condition 
imposed was unreasonable one. Similar is 
the case in the present case. Here too the 
court below was satisfied from the mate- 
rial on record that the applicant had 
sufficient cause for not being present on 
the date the ex parte decree was passed, 
but nevertheless observed . that 1/5th of 
the decretal amount viz. Rs. 2 lacs be 
deposited within 60 days as a condition 
for restoring the suit. The court below 
has made this order for payment of Ru- 
pees 2 lacs into court on the following 
observations in its judgment: 

“Looking into the facts and the cir- 
cumstances of the case it is not free from 
doubt that the delaying tactics: were 
adopted by the applicant defendant and 
So in ample discretion which is provided 
under O. 9, R. 13, C.P.C. to the court in 


there- 


setting aside -an ex-parte decree thei rea- . 
sonable terms. may be-imposed on the 
applicant-defendant.” - (oe SF 
It is undoubted that the court has ample 
power to impose terms, but the question. 
is wheather the court could do so when 
it had given a clear finding that the ap- 
plicant was not present in court because 
he had not been informed of the date of 
the suit after the record had been re- 
ceived back from the High Court, even 
though there was a direction that inti- 
mation be given to the counsel for the 
parties. Consequently, the observation by 
the court that there was a doubt about 
dilatory -tactics being adopted by the 
defendant had sufficient cause for not 
being’ present on the date the suit was 
taken up for hearing, it would only be 
proper to set aside the ex parte decree 
(sic). In the case of Gobardhan Ram 
Bisheshar Ram y. Banarasi Ram (AIR 
1957 JAll 805), the Court held that if a 
case comes back to a trial court after an 
order: from the superior court, it is the 
duty of the court to inform the parties 
of the date of hearing. The learned single 
Judge observed: 


“But in a case where the record is re- 
ceived back and the case has to be heard 
again' and a date of hearing has to be fix- 
ed, in my opinion, it is not the duty of 
the parties to find out the date of hearing 
but it is the duty of the court to inform 
the date.” . 

It is further. observed in that case: 

“In my opinion, whenever a date is fix- 
ed for the hearing or a date is adjourned 
it is bounden duty of the: Court to in- 
form: parties or their counsel or their 
representatives of such dates. If they are 
not so informed, the party not informed 
will not be bound by the proceedings”’. -- 
In the present case, there is a clear find- 
ing by the court below that the applicant 
or his counsel had not been informed of 
the date. Consequently, the ex parte de- 
cree was bound to be set aside. In the 
case of Alimohammad vy. Manaklal Ratan- 
lal (AIR 1960 Madh Pra 234), the Divi- 
sion Bench was considering the question 
as to: when an ex parte decree can be 
set aside conditionally. In that case the 
trial court had imposed on the defendant 
a term of furnishing security for the 
amount claimed in the suit. This was said 
to be onerous by the defendant. The 
court observed: ` i i 

“But the defendant contends that on 


‘principle, the Court should not affix any 


condition onerous on.the defendant un- 


. less it finds that he.-was at fault; that ` is- 
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to say, it can be imposed only if the de- 
fendant has been guilty, -of some omis- 
sion, which, however, the Courts finc 
not serious enough to justify the main- 
tenance of the ex parte decree, 

Stated thus, this principle is almosi 
obvious; there is case law; but it need 
not be discussed, as it enunciates only 
the principle that no litigant should be 
burdened unless found to be at fault. 
there has been no due service of sum- 
mons, the defendant is not to blame and 
unless he acquiescés, the’ order unde? 
O., 9, R. 13 should be unconditional. Thus, 
in every case where the propriety of im- 
posing a condition and its reasonableness 
are in issue, the question would be, is tha 
defendant negligent in some measure at: 
least and, is the condition proportionata 
to the seriousness of the omission?” 


It is clear from the above that unless th> 
party is at fault normally no condition 
should be imposed for payment of money 
or furnishing of security while  settinz 
aside the ex parte decree. It is also clear 
that the court can always award costs tt 
compensate the other side for the incor- 
venience and loss caused to the said party. 
It is also clear that where the court fincs 
that the defendant is at fault. or there 
was omission on his part or it was be- 
cause of his act that there had been de- 
lay in the disposal of the case, the court 
may impose terms, but reasonable term; 
It is not open to the court at any time ic 
impose onerous term. An order directing 
a party to deposit in cash 1/3rd or 1/5tk. 
of the decretal amount is not justifiec 
when the amount claimed in the suit is 
large one. There are other modes of safe- 
guarding the interest of the plaintiff. i: 
the court finds that the defendant is di3- 
posing of his properties or moving awy 
from the jurisdiction of the court or has 
been delaying the proceedings in the suit 
the court would be justified in imposir¢g 
terms for the payment of money ine 
court or furnishing of security, and i? 
need be, for the entire amount claimed i1 
the suit. But, such is not the present case, 
Here the finding of the court is that the 
defendant has sufficient cause for being 
absent on the date the ex parte decrees 
was passed. There is.no clear finding tha; 
the defendant was adopting dilatory ta2- 
tics. The finding that the court had some 
doubt in this matter is not a positive find- 
ing for imposing such terms as has beem 
done in this case. I am, therefore, satis- 
fied that the imposition of the term xi 
depositing Rs. 2 lacs into court witha 
60 days as a condition for setting asid= 
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the ex parte decree was onerous and un- 
called for. The court below has exercised 


its jurisdiction in. this respect with mate- 


rial irregularity. 

S. Learned counsel for the opposite 
party strenuously urged that the court 
below was not justified in setting aside 
the ex parte decree on the ground that 
the counsel was not.informed, He urged 
that there existed initials on the order 
shzet that the counsel had been inform- 
ed but the court below took upon itself 
the task of comparing the admitted sig- 
natures of the counsel with those on the 
orier sheet to conclude that it was not 
of the counsel, It was urged that it . was 
nct open to the court below to do so 
without having an expert evidence on 
the same. He cited two decisions on the 
pcint including a latest decision of the 
Supreme ,Court in the case of State v, 
Peli Ram (AIR 1979 SC 14). I am not 
impressed by this argument at all for the 
reason that the court below was called). 
upon to consider whether the defendant 
arplicant or his counsel had knowledge 
of the date fixed. After sifting the -mate- 
rial on the record, the court below came 
ta the conclusion that the defendant and 
his counsel had no knowledge of the date 
fixed in the suit. While coming to this 
ccnclusion the court below had occasion 
tc look into the alleged initials of the 
ccunsel for the defendant on the order. 
Skeet and concluded that it did not pur- 
pert to be that of the said counsel. This 
finding by the court below is a finding 
om a question of fact, and I am not pre- 
pared to interfere with the same. 


9. Learned counsel then contended 
that this Court will not exercise its 
powers under S. 115 of the Code to inter- 
fere with the order of the court below, as 
the proviso to S. 115 of the Code is not 
cemplied with. Cl. (b) of the proviso to 
S 115 of the Code reads as follows: 


“Cl. (b): The order, if allowed to stand, 

would occasion a failure of justice or 
Cause irreparable injury to the party 
against whom it was made.” 
Im my opinion, the case would be fully 
cevered under this clause. Where a party 
is not at fault and is saddled with pay- 
ment of a huge amount as a condition 
far setting aside the ex parte decree, it 
would occasion a failure of justice. Con- 
sequently, it is open to this court to inter- 
fere with the order of the court below if 
the case falls under any of the three 
causes of S. 115 of the Code and one of 
the clauses of the proviso. - 


| 
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10. I am satisfied that this is a fit case 
where the power under S. 115 of the 
Code should be exercised, for there has 
been a material irregularity in’ exercise 
of jurisdiction by the court below, and 
the order, if allowed to stand, would oc- 
casion a failure of justice, ` 


11. The question which remains to þa 
considered is what order should be pass- 
ed. In my opinion, the ex parte decree 
ought to have been set aside on payment 
of costs only. While assessing the casts 
to be imposed the court must keep in 
mind not only the valuation of the suit 
but also take note of the. fact that the 
plaintiff had to appear in Court a num- 
ber of times with his counsel and incur 
expenses in connection with the restora- 
tion application. Taking all these into 
consideration, I think interest of justice 
would be served if a sum of Rs, 600 were 
imposed as costs. 


12. In the result, therefore, the revi- 
sion is allowed to the extent that the 
term imposing the deposit of Rs. 2- lacs 
within 60 days of the order passed by 
the Court below is set aside and instead 
a sum of Rs. 600 is imposed as costs for 
the setting aside of the ex parte decree 
payable within 15 days of this order. The 
record of the case is lying in this court. 
Learned counsel for the plaintiff - oppo- 
site party has prayed that the same may 
be sent back to the court below forthwith 
by a special messenger for which. he is 
prepared to bear the expenses. . Let the 
expenses be deposited within a week to 
enable the record to be sent back to. the 
court below as prayed. The parties are 
directed to appear before the court be- 
low on ist May, 1979 when the court be- 
low will fix a date for further proceed- 
ings before it. There will be no order 
as to costs in this revision, 

Revision allowed, 
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‘DEOKI NANDAN, J. 
Ahmadi Bibi, Appellant V. Mohammed 
Mabood, Respondent, 
Second: Appeal No. 2158 of 1975, D- 
2-7-1979.* j 
Limitation Act (1963), S. 29 (3) — Suit 


‘for dower — Claim under Muslim Law 


— 


of marriage and divorce — In view of 


(Against: judgment, and decree of J. P. 
Saxena, 1st Addl, Dist, J., Allahabad, 
D/- 7-8-1975.) ` . 


GW/GW/D619/79/LGE > 


A.L R, 


express provision in S. 29. (3) the Act 
does not apply. (Para 6) 


K. M. L. Hajela, for Appellant; Inamul 
Haque, for Respondent, 


_ JUDGMENT:— This is a plaintiff's se- 
cond appeal in a suit for recovery of her 
dower which has been dismissed by the 
two courts below on the finding that if 
was’ barred by limitation. 


2. The undisputed facts are that the 
parties were married in Sept., 1951. The 
amount of dower was Rs. 5,000 and one 
Asharfee, The dispute centred round the 
day:on which the marriage between the 
parties must be deemed to have been 
dissolved by divorce alleged to have been 
given by the defendant-respondent. The 
question of limitation is linked with that, 


3.: According to the plaintiff, she was 
turned out of the house by the defendant 
on 20th April, 1962. After exchange of 


- notices, she filed a case under S. 488 of 


Cr. P. C. on 31st Oct., 1963 for mainten- 
ance, for herself and two`of her- minor 
children. The plaintiff has pleaded that, 
in that case the defendant claimed that i 
he divorced the plaintiff on 5th. Dec, 
1963; but the plaintiff had in that case 
alleged that there was absolutely no di- 
vorce; that the Magistrate- held in that 
case: ' that there was no divorce and pass- 
éd an order granting maintenance to the 
plaintiff at the rate of Rs. 50 per month, 
against which both the parties went up 
in revision to the sessions court, which 
made a reference to this Court recom- 
mending the grant of Rs. 40 per month 
as maintenance allowance to each of the 
two minor children, but also recommend- 
ed on the reference made on the defen- 
dantis- revision that his written state- 
ment should be treated as the giving of 
divorce by the defendant to the plaintiff 
from the date of its filing. Both these re- 
ferences were accepted by this Court by 
judgment dated 16th April, 1968 and it 
was ‘held that the plaintiff had been di- 
vorced by the defendant on the date on 
which he filed his written statement in 
those proceedings, -The plaintiff’ pleaded 
that 'she had “to submit to the. divorce 
as pronounced by the said judgment al- 
though she still contends that there -is 
no divorce between the parties.”. The 
plaintiff thereupon served two notices 
dated 11th June, 1968 and 17th Feb., 1969 
demanding the amount of Rs. 5,000 and 
one Asharfee from the defendant on ac- 
count: of her dower but the defendant 
having failed to pay the same, she claim- 
ed a decree: for Rs. 5,225 (Rs. 5,000 plus 
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Rs. 225 as.the value of one. Asharfee).-The 
written statement in the ‘said proceeding 
under S. 488, Cr. P. C, was filed on 5th 
December, 1963. 

4. The two courts below have, follow- 
ing the finding given by this ‘Court in its 
judgment dated 11th April, 1968 held 
that the plaintiff was divorced by tha 
defendant on 5th Dec., 1963. According 
to the residuary Art. 113 of the Limita- 
tion Act, 1963, which it was assumed now 
applies to suits for dower, the limitation 
prescribed for the present suit is thre 
years from the date when the right to 
sue accrues. The plaintiff claims thet 
there was no divorce and the whole cf 
the dower being prompt, the cause cf 
action for her claim accrued to her wher 
the demand for its payment was first 
made by her notice dated 11th June, 1968 
and was not complied with and may ke 
deemed to have been refused by the de- 
fendant’s reply dated 26th Feb. 19 
admitting the liability to pay only Rupees 
500/- and one Asharfee. It was, howeve-, 
pleaded by the plaintiff that the cause ai 
action for the suit arose on 16th April 
1968, which was the date of the fina 
judgment of this Court in the proceed~ 
ings under S. 488 Cr. P. C. whereby i 
was held that the plaintiff had been di- 
vorced by the defendant. 


3. Learned counsel for the plaintif- 
appellant urged that the judgment of this 
Court dated 16th April, 1968 in the pre- 
ceedings under S. 488 Cr. P. C. is inad- 
missible and the finding recorded theren 
that the plaintiff had been-divorced tr 
the defendant on 5th Dec., 1963 is- ns 
only incorrect but irrelevant, It was com- 
tended that the two courts below hara 
thus acted illegally in relying on tha: 
judgment and holding that the plaint-f 
was divorced by the defendant on ‘5:h 
Dec., 1963. ° 


6. It is, een not necessary to ro 
into the question about the date on which 
the plaintiff was divorced by the defen- 
dant, in view of the fact that S. 29 (3) 232 
the Limitation Act provides that “save as 
otherwise provided in any law for tha 
time being in force with respect to mar 
riage and divorce, nothing in this Ac 
shall apply to any suit or proceedin? 
under any such law, Neither of the tw 
courts below have adverted to this as- 
pect of the matter nor was it raised in 
the arguments before me, but it cuts at 
the very root of the defendant’s case and 
it cannot be said that the present suik 
for dower was barred by limitation, i- 
asmuch as the claim for dower being ona 


Modi Industries v. U. P, 


S, E. Board All. 375 


‘urder the Muslim Law of marriage and’ 


dirorce, the Limitation Act, 1965 cannot 
be said to be applicable to the present 


swt, In the Indian Limitation Act, 1908 


the exception was anly in respect of the 
proceedings under the Indian Divorce 
Act and there were the specific Arts, 103 
and 104 which prescribed the limitation 
fo> a suit for recovery of dower, There 
ar2 no corresponding Articles prescribing 
limitation for a suit for dower in the 
Schedule to the Limitation Act, 1963, and 
in view. of the express provisions of Sec- 
ticn 29 (3), it must be held that nothing 
in the Limitation Act can bar the suit, 

7. It was not contended before me 
that the finding of the two courts below . 
or. the issue about the amount of dower 
was in any way. erroneous, 

8. The appeal succeeds and is allowed 
w-th costs. The plaintiff's suit for re- 
ccvery of Rs, 5,225 is decreed with costs 
throughout, 

Appeal allowed, 
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K. N. SETH AND R. S, SINGH, JJ, 


Modi Industries Ltd. (Steel Section) 
Modi Nagar, Petitioner v. U. P. State 


E_ectricity Board, U, FP» Lucknow, Re- 
spondent, 


Civil Misc. Writs Nos, 515 and 662 to 
664 ete. of 1976, D/- 16-5-1979. 

(A) Electricity (Supply) Act (1948), Sec- 
tion 26 —— Electricity Act (1910), Sch. 
Ci. (vi) Provisos I (a), IE (a) — Demand of 
additional security by Electricity Board 
in relation to value of energy consumed 
=» Tenability. 

The provisions of provisos to Cl. (vi) 
o- Schedule do not empower the Electri- 
city Board to ask for additional security 
from the consumer in relation to the 
value of energy consumed on the ground 
that the original security furnished by 
hm has become insufficient on account 
of the fact that the rate for supply of 
the energy has been enhanced and nor- 
mally when a bill for a month’s con- 
sumption of energy was served on the 
Consumer he has already consumed 
energy for about three months for which 
the initial security furnished by the con- 
sumer was rendered insufficient. 

° (Para 6) 

The rule contained in sub-cl. (a) of 
the Ist Proviso is concerned with the 
Sage when a requisition is made by the 
owner or occupier of any premises for 


" EW/FW/C995/79/JIS/SNW, 
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supply of energy for such premises, The 
security that the consumer is required to 
furnish at this stage has nothing to do 
either with the security for safeguarding 
any financial interests of the Board for 
the energy consumed by the owner or 
occupier of any premises or with.the se- 
curity that may be taken by the licensee 
under the agreement entered into with 
the consumer for payment of the bills 
for consumption of energy. (Para 5) 


Sub-cl. (a) of the Second Proviso also 
cannot be pressed into service in support 
of the demand for additional security 
made by the Board as that provision is 
attracted only when the owner of the 
property to which supply is made has 
not already made the security contem- 
Plated by cl. (a) of the First Proviso or 
1f the security given by him has become 
invalid or insufficient and such owner 
fails to furnish security or to make up 
the original security to a sufficient 
amount as the case may be, within the 
specified time after the service upon him 
of a notice from the Board requiring him 
to do so, (Para 6) 


(B) Constitution of India, Art. 226 — 
Demand of additional security by Electri- 
city Board from consumer — Board not 
empowered to make the demand under 
Electricity Act — It can be challenged 
in writ petition. (Electricity Act (9 of 
1910), Sch., Cl. VL Provisos Ia and Ifa). 


Where the Electricity Board demanded 
additional security from the consumer 
for the electricity consumed on the 
ground that the original security had be- 
come insufficient, under the agreement 
with the consumer, though it was not 
empowered under Electricity Act to do 
so, then such a demand was open- to chal- 
lenge in a petition under Art. 226. In 
such a case, it could not be said that ac- 
cording to the aforesaid agreement pro- 
per remedy was by way of arbitration, 
AIR 1975 SC 1967, Disting. (Para 9) 

The Board is a statutory authority and 
has to act within the framework of the 
statutory provisions applicable to it. If 
the act of the Board is found to be not 
in consonance with or in breach of some 
statutory provisions of. law, rule or re- 
gulation, it is open to challenge under 
Art. 226. ‘ (Para 10) 


(C) Electricity Act (1910), Schedule, 
Cl. (vi) (3) — Demand of additional se- 
curity by Electricity Board from a con- 
sumer — Dispute relating to, cannot be 
referred to Electrical Inspector. 
(Para 11) 


A. I, R; 


Cases Referred: Chronological Paras 
(1975) 2 SCC 436: AIR 1975 SC 1967 . 9 
' P: C, Srivastava, for Petitioner. 


_K. N. SETH, J.:— In these petitions fil- 
ed by the consumers of electrical energy 
supplied by the U. P. State Electricity 
Board the main question involved is 
whether the U. P. State Electricity Board 
(hereinafter referred to as the Board) 
has power or authority to demand from 
the petitioners any additional amount of 
security deposit on the basis of its letter 
dated 9th Dec., 1975. 


2. The petitioners entered into sepa- 
rate but identical agreements with the 
Board for supply of electrical energy for 
industrial purposes. For sake of conveni- 
ent reference to facts necessary for’ the 
decision of ‘the question involved, Civil 
Misc. Writ- Petition No. 515 of 1976 filed 
by Modi Industries Ltd, (Steel Section) 
is made the leading case. i 


3. The Board contracted with the pe- 
titioner company to supply 9,500 KW 
electrical energy. The Rate. Schedule ap- 
plicable to the petitioner was HV-2. A 
deed of agreement was executed on 3ist 
Dec., 1970. Under the agreement the 
petitioner company deposited with the 
Board a sum of Rs. 3,44,135 as security, 
The Board has now made a further de- 
mand of over Rs. 9,00,000 as additional 
security. The case set up by the peti- 
tioner is that neither under the Indian 
Electricity Act, 1910 (hereinafter refer- 
red to as the 1910 Act) nor under the 
Electricity (Supply) Act, 1948 (herein- 
after referred to as the 1948 Act) nor 
under the agreement entered into be- 
tween the parties the Board is authorised 
to demand additional security, 


4.. The stand: taken by the Board is 
that after the agreement entered into 
between the parties the rates for supply 
of energy have been enhanced from time 
to time. At present the Rate Schedule 
framed in 1974 is in force. Normally the 
meter reading is taken after every thirty 
days and it takes near about fifteen to 
twenty days thereafter to prepare the 
bills and issue them to the consumers. A 
further period of fifteen days is allowed 


-to the consumer to make the payment. 


Seven days’ disconnection notice after 
the expiry of the due date is also given 
to the consumer, Thereafter it takes two- 


‘three days to verify the ‘accounts etc., to 
disconnect the supply for 


non-payment 
of a' particular Bill. In this way charges 
for three months energy consumption al- 
ways remain due from the. consumer 
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while the bill-for one month consumption 
is served upon him at a time, In order 
to safeguard the financial interest of the 
Board a sum amounting to three months 
average consumption of electric energy 
is being demanded as the security inż- 
tially furnished by the petitioners hes 
become insufficient. It is asserted thet 
under clause ‘VI’ of the Schedule to te 
1910 Act the Board is competent to de- 
mand sufficient. security from the cor- 
sumer in order to safeguard its interest 
It is further asserted that the amount e= 
additional security demanded on tke 
basis of 8 months’ consumption of energy 
is just and reasonable, 


I 

5. Under the 1948 Act the Board i3 
not a licensee as defined in that Act bz 
by virtue of Section 26 the Board is 
deemed a licensee and has all the powers 
and obligations of a licensee under Aw 
IX of 1910. The second proviso append- 
ed to S. 26 provides that the provisions 
of Cl. VI of the Schedule to the 1910 Act 
are made applicable to the Board in r= 
spect of that area only where distrib. 
tion mains have been laid by the Boaz 
and the supply of energy through any cf 
them has commenced. Clause ‘2’ of te 
Agreement entered into between the par- 
ties, which provides that the agreement 
shall be read and construed in all respects 
in conformity with all provisions of tæ 
1910 Act and the 1948 Act or any subse 
quent amendments thereof and the Rules 
and Regulations made thereunder fran 
time to time, has the effect of making 
Cl. VI of the Schedule applicable to ‘tae 
agreement between the parties. Learn=d 
counsel for the Board contended tket 
Cl. VI of the Schedule empowered te 
Board to demand sufficient security from 
the consumer in order to safeguard ts 
financial interest. The relevant part cf 
Cl. VI reads as follows; 


“VI. Requisition for supply fo owner 
or occupiers in vicinity— (1) where, after 
distributing mains have been laid down 
under the provisions of Cl, IV or Cl. 7 
and the supply of energy through - thcse 
mains or any of them has commenced a rE- 
quisition is made by the owner or occup=er 
of any premises situate within the area 
of supply requiring the licensee to supply 
energy for such premises, the license 
shall, within one month from the making 
of the requisition or within such longer 
period as the Electrical Inspector may 
allow supply, and, save in so far as he :s 
prevented from doing so by  cyclon3s, 
floods, storms or other occurremces te- 
yond his control, continue to suppr, 
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. erergy in -accordance with the requisi- 


ticn: es E 
_ Provided first, that'the licensee shall 
nct be bound to comply with any such 
rejuisition unless and until the person 
making it— — 

- (a) within fourteen days after the ser- 
vee on him by the licensee of a notice 
in writing in this behalf, tenders to the 
licensee a written contract, in a form 
approved by the State Government, duly 
executed and with sufficient security, 
binding himself to take a supply of 
exergy for not less than two years to 
sich amount as will assure to the licensee 
at the current rates charged by him an 
amnual revenue not exceeding fifteen per 
centum of the cost of the service-line re- 
quired to comply with the requisition, 
and 

(b) SOTMSAFE RSA ET TETERTE s 

Provided secondly, that the Ticensee 
skall be entitled to discontinue such 
sapply-— 

(a) if the owner or occupier of the 
property to which the supply is made 
has not already given security, or if any 
sscurity given by him has become in- 
valid or insufficient, and such owner or 
occupier fails to furnish security or to 
make up the original security to a suffi- 
cent amount, as the case may be, within 
seven days, after the service upon him 
ce notice from the licensee requiring 
kim so to do, or 
' (b) to (d) .......... E 
Ehis rule is concerned with the stage 
when. a requisition is made by the owner 
ar occupier of any premises for supply 
ať energy for such premises. It provides 
taat within a month from the making of 
tne requisition or within such extended 
feriod as the Electrical Inspector may 
gilow, the Board shall supply ‘energy’ in 
é2cordance with the requisition. The ob- 
gation to supply energy requistioned is 
sibject to the condition that the consu- 
rer, within fourteen days after the ser- 
tice on him by the licensee of a notice 
in writing, tenders to the licensee a writ- 
tan contract in the approved form duly 
executed and furnishes sufficient security 
Wnding himself to take a supply of 
energy for not less than two years.. The 
emount of security will be such as will 
éssure to the licensee at the current rates 
charged by him an annual revenue. not 
exceeding fifteen per centum of the cost 
cf the service-line required to comply 
with the requisition. The security that 
tie consumer is required to furnish at 
tais stage has nothing to do with the se- 


os 
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curity for safeguarding any financial in- 
terest of the licensee for the energy con- 
sumed by the owner or occupier of any 
premises. We are unable to accept the 
contention of the Board that by . virtue 
of this clause the Board is empowered to 
demand any or every type of security 
that the Board may consider necessary 
in order to safeguard its financial in- 
terest. The security contemplated under 
the proviso to Clause: VI of the Schedule 
is for the purpose of binding the con- 
sumer to take supply of energy for not 
less than two years, The extent of-secu- 
rity shall be such which will assure to 
the licensee an annual revenue not ex- 
ceeding 15 per cent of the cost incurred 
in laying the service-line in order to con- 
ply with the requisition, It has nothing 
to do with the security that may be taken 
by the licensee under the’ agreement 
entered into with the consumer for pay- 
ment of the bills for consumption of 
energy. 


6. Cl. (a) of the second proviso also 
cannot be pressed into service in support 
of the demand for additional security 
made by the Board. That provision is at- 
tracted only when the owner or occupier 
of the property to which the supply is 
made has not already made the security 
contemplated by cl. (a) of the first pro- 
viso or- if the security given by him 
has become invalid or insufficient and 
such owner or occupier fails to furnish 
security or to make up the original secu- 
rity to a sufficient amount, as the case 
may be, within the specified time after 
service upon him of a notice from the 
licensee requiring him so to do, We are 
not prepared to read this provision as 
empowering or authorising the Board to 
demand an. additional ` security if the 
security furnished by. the consumer 
under the agreement .with the -Board 
for any reason becomes ` insuffi- 
cient to safeguard the financial 
interest of the Board for supply of 
ergy to the consumer. This provision 
es not authorise the Board to ask for 









on account of the fact that the rate for 
supply of the energy has been enhanced 
and normally when a bill for a month’s 
consumption of energy-is served on the 
consumer he has already consumed 


sumer is 
from Cl, Vi referred to yaoi no other 


A. IL. R, 


Provisions of 1910 Act or 1948 Act have 
been brought to our notice which em- 
power the Board to` demand additional 
security from the consumers to safeguard 
its interest with regard to the value of 
energy supplied to the consumers during 
a particular period. 


7. It is significant that by cl. ‘13’ of 
the agreement it was provided that the 
rates stipulated in the agreement were 
subject to revision by the Electricity 
Board from time to time under the pro- 
visions of the 1948 Act, No specific pro- 
vision was made for revision of the 
amount of security which the consumer 
was required to furnish. Under cl. ‘16’ of 
the agreement a fixed .sum of money - 
was ‘stipulated to be furnished as secus 
rity | by the consumer and it was provid- 
ed that the supplier shall refund the said 
amount of security to the consumer upon 
the termination of the 
after: satisfaction of all dues, payable to 
the. supplier, It was further provided that. 
in the event of non-payment by the con- 
sumer .of any sum of money which may 
become due and payable to the supplier, 
the supplier was entitled to appropriate 
the security deposited towards payment 
of such sums due or payable by the con- 
sumer, In the event of such appropria-~ 
tion ithe consumer was required to de- 
posit; such sum as to bring the security 
to the stipulated amount. The parties did 
not intend that if the stipulated amount 
of security remained intact, any amount 
would be demanded as additional secu= 
rity, | 

8. ‘Learned counsel for the petitioners 
contended that the demand made by the 
Board for additional security to safeguard 
its financial - interest to the extent of 
three: months’ consumption of energy’ was 
unjust and unreasonable. It was open to 
the Board to submit its bills every month | 
and additional burden could not be fas- 
tened on the consumer’on account of the 
incompetence or inefficiency of the 
Board to submit the bills in time. We do 
not consider it necessary to deal (with) 
this aspect of the matter as in our opin- 
ion, the Board is not competent to de- 
mand any additional security for the 
purpose for which the Board has made 
the demand, assuming that the time 
taken! in submitting the bills is not due 
to incompetence or inefficiency of the 
ree 

‘Learned counsel for the Board 
a an objection regarding the main- 
tainability of the writ petitions. It was 
asserted that cl. ‘18’ of the agreement 


agreement and. - 
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provided for a. remedy by way of arbi- 
tration in respect of a dispute of tke 
nature raised in these petitions. In this 
connection reference was made to Tita- 
garh Paper Mills Ltd. vy, Orissa Stace 
Electricity Board ((1975) 2 SCC 436). Im 
that case the dispute related to levy 3i 
coal surcharge. The Supreme Court over- 
ruled the contention that ‘the coal sur- 
charge could be imposed in exercise xÈ 
powers under Ss. 49 and 59 of the 1943 
Act. Dealing with the. claim of the Boazi 
that it had power under cl, 13 of t 
agreement to levy the coal surcharge tha 
Supreme Court observed that all ques- 
tions such as; whether the Board hai 
power under cl, 13 of the agreement 
levy any coal surcharge at ail when 29 
such power was conferred on it by t 
Act, whether the action of the Board in 
levying the coal surcharge on the appel- 
lant under cl. 13 of the agreement wes 
arbitrary and unreasonable or wheter 
it was based on extraneous and irrelevar-t 
considerations and whether on the facts 
and circumstances of the case, the Board 
was justified under cl, 13 of the agree- 
ment to. levy the coal surcharge on tte 
appellant, were plainly questions arising 
under the agreement and were covered 
by the arbitration provision in cl. 23 of 
the agreement, The principle laid down 
in the aforesaid case is not attracted to 
the nature of dispute raised in the pre- 
sent petitions which relate to the autho- 
rity of the Board under the statutcry 
provisions to demand additional security, 
It does not relate to the interpretation or 
construction of any of the provisions of 
the agreement or to the rights and oti- 
gations of the parties thereto or as to ary 
other matter or thing Concari or aris- 
ing out of it, 


10. The Board is a statutory authority 
and has to act within the framework of 
the statutory provisions applicable to `t, 
If the act of the Board is found to be mot 
in consonance with or in breach of some 
statutory provisions of law, rule or regu- 
lation, it is open to challenge in a peti- 
tion under Art. 226 of the Constituti>a, 
In these petitions no contractual rigas 
are sought to be enforced which wey 
more suitably be agitated in a competent 
Civil Court as contended py the learred 
counsel for the Board, 


11. The contention of the Board tat 
the dispute raised in the present pefi- 
` itions could be referred to the Electrical 
Inspector as provided for in.sub-cl, (3} 3f 
cl. VI of the schedule has no substances, 
The dispute raised in these petitions is 


Lalji Maitra v, 
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not of the nature specified in that pro- 


vision and could not, therefore, legiti- 
mately be referrad. to the Electrical} 
Inspector, 


12. In the result, the petitions are 
alowed, The demand for additional 
security made by the Board from the petim 
fioners in pursuance of the D, O, letter 
dated December 9, 1975 is quashed, Par- 
ties shall bear their own costs, 

Petition allowed, 
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H. N. SETH AND S. J, HYDER, JJ. 


Lalji Maitra, Appellant v, Shyam 
Eehari Mehra and others, Respondents. 


First Appeals Nos, 342 and 350 of 1969, 
Ej- 27-2-1979,* 

(A) Hindu Law — Family arrange- 
ment — Effect of release deed — Con- . 
siruction of — Rule of estoppel — Ap- 
Blicability. (Evidence Act (1872), Sec- 
Gon 115) (Deed — Construction), 


' The fest for determination about the 
real purport or meaning of a document 
is the intention of the parties as disclosed 
Ey the language employed in it, The 
f2rms of the document have, fherefore, 
t be related to the situation which pre- 
vailed at the time of its execution and 
fo resolve which it was considered 
recessary by the parties to execute it, A 
situation which did not exist at the time 
cf the execution of the document and 
which was not ‘at all in their contempla- 
fion when they signed the document can- 
not by any stretch of reasoning be said 
fo be covered by the terms of the docu- 
ment. (Para 24) 

On a careful examination of the family 
érrangment in question it was held that 
# did not contain any stipulation where- 
by the parties to the said agreement 
have covenanted to forgo their claims 
in respect of the share allotted to other 
executant under any circumstance what- 
soever. The shares have been specifi- 
ed only in general terms, (Para 19) 

On general principles also, the words 
wsed in the family arrangement cannot 
be construed to imply even indirectly a 
renunciation -by the executants of the said 
document of their right to succeed by 
inheritance .fo the share which did not 





. fall in their lot under the family arrange- 


ment if and when such a contingency 


©(Against judgment and decree of Kishua 
1969. _ 1969.) _ 
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share allotted to one party by the other 
party to the arrangement? was. not in the 
contemplation of the parties at the time 
. Of its execution and naturally was not 
provided .for in the document, 

gece (Para 20) 

‘The rule of estoppel is founded upon 
the doctrine that it would be most in- 
equitable and unjust if a person who by 
a representation made or by a conduct 
amounting to representation has induc 
ed another to act as he would not other- 
wise have done should not be allowed 
to. repudiate the effect of his former 
statement to the loss and injury of tha 
person who acted on it, 


The question of estoppel is a question 
arising under the Contract Act and the 
Evidence Act, The executants of the 
family arrangement in the instant case 
did not in any way contract to give up 
their right or interest to succeed to the 
share allotted to the other executants, 
The appellant in the instant case can- 
not be said. to have been misled by any 
declaration, act or omission of the execu- 
tants of the said family arrangement to 
believe a thing to be true and to act upon 
such belief. (Case law discussed). | 

(Para 25) 

(B) Hindu Law — Widow -—- Surren- 
der — Nature of -m= Position of rever- 
sioners. 

Surrender by a widow accelerates 
the succession and the persons who ara 
the heirs of the male holder automati-~ 
cally become entitled to the property as 
if the widow has. suffered a physical 
death, A surrender by a widow in 
order to be effective must be of her 
entire interest in the whole of the pro- 
perty in which she had a widow's 
estate, Surrender is not really an 
act of alienation of the widow of her 
rights in favour of the reversioner, The 
reversioner does not occupy the position 
of grantee of transferee, and does not 
derive his title from her, He derives his 
title from the last male holder as his 
successor in law and the rights of suc- 
cession are opened out by the act of 
self effacement on the part of the widow 
which operates in the same manner as 
her physical death, {Paras 43, 44) 


The family arrangement in the instant 
case is composite document. It embodies 
an - unconditional surrender by the 
widows and then proceeds to record a 
family arrangement between the ex- 
ecutants to enjoy the property. It cannot 
be said that the widows surrendered their 


|. -Dalji Maitra’y, Shyam. Behari. = 
arose,. The question of. succession to the. 


widows’ estate in. favour of- the re~ 
versioners and persons who were not 
immediate reversioners. (Para 46). 


A widow who succeeds to the estata 
of her -husband in default of a male 
issue’ whether she succeeds by inheri-~ 
fance or by survivorship does not take 
a mere life estate in the property. The 
whole estate is for the time being’ vested 
in her absolutely for some purposes 
though in some respect she has only a 
qualified interest, Her estate is in law 
one which has been compared to that of 
a tenant in tail in English Law, She 
has powers of alienation subject to cer- 
tain conditions, 


A reversionary heir would have only 
a contingent interest which may be 
compared with spes successionis, The 
appellants who were mere reversioners 
on the date of execution of the family 
arrangement had rio right fo possess or 
enjoy any portion of the estate of their 
maternal grand-father M, From the evi- 
dence it is clear that the appellants not 
only .acquired 6/l6th share in the pro- 
perty: left behind by M, under the 
family arrangement but they enforced 
the said interest by obtaining partition - 
and separate possession to the extent of 
the said share. (Para 33) 


(C) Hindu Succession Act (1956), Sec- 
tion 14 (1) and (2) — “Acquired under 
any other instrument” — Family ar- 
rangement — Life estate conferred on 
widow — Section 14. (1) not attracted 
=. Case would be covered by exception 
contained in S. 14 (2). l l 


If. an instrument, decree, order or 
award gives recognition or effect to an 
antecedent right possessed by a Hindu 
female, the case would fall under sub« 
section (1) of Section 14. On the other 
hand, if such right is created for tha 
first time in consequence of such instru-« 
ment, order, decree or award, the casa 
would be covered by the exception con~ 
tained in sub-section (2) of Section 14 
In such a case, sub-sec. (1) will not af 
all apply. (Case law discussed). 

(Para 61) 

The family arrangement propounded 
in the instrument in the instant case 
completely extinguished and obliterated 
all the antecedent rights possessed by 
the excutants in the property which was 
in dispute between the parties and 
created fresh rights in their favour. 
The right conferred on the parties by 
the said instriment were new rights and 
the parties agreed to abide: by the terms 
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of.. the agreement :and. to- -honour. the- . 


said rights, The life estate. conferred 
on the widow under the family arrange- 
ment is a right acquired under: an. in- 


strument which prescribed a restricted 


estate in her favour’ in the’ property, 
The life estate so created is covered bY 
the exception engrafted to sub-section (Ù 
by the terms of sub-sec, (2) of the Hinds 


Succession Act, (Para 62 
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. Chandra and ‘Faujdar Rai, . fer 
Appellant A. N. Bhargava, Sripat Naran 
Singh, V, N. Agrawal, B. B, P, Singn, 
R. R. Agarwal and Dindayal, for Ræ- 
spondents, 


S. J. HYDER, J.=- These connected 
appeals are directed. against the judz- 
ment and decree of the Additional Civil 
Judge, Azamgarh, dated 22nd of Aug. 

(Contd, on “on 2} 


Lalji Maitra-v.: Shyam Behari (S, 3. Hyder J), 
31969 
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passed. in.. Original.. Suit No. 6 of. 
1964. In order. to appreciate the facts of 


the case, it is necessary to give the fol- 


lowing pedigree which is not. i as 
by the parties :== | 
(See below Pedigree Table) 

The family of Baldeo Prasad Athwaria_ - 
and Mahadeo Prasad Athwaria was a. 
joint Hindu family and was possessed 
of: considerable property. On 16th of 
May, 1890, Baldeo Prasad Athwaria re- 
ceived a sum of Rs, 1,00,000/- from his 
brother Mahadeo Prasad Athwaria and 
on receiving the said amount relinquish- 
ed all his claims in the joint family pro- 
perty possessed by himself and his bro- 
ther. The relations between the two 
brothers, however, remained strained 
and Baldeo Prasad Athwaria filed a suit 
for cancellation of the document of 16th 
May, 1890, which effected partition be- 
tween the two brothers, He was un- 
successful up to the High Court. After 
the said partition Mahadeo Prasad ac- 
quired considerable cash and property 
by his personal efforts and died on 3rd 
of June, 1909, as a separated Hindu 
possessed of great deal of property. He 
left no male issue at the time of his 
death, His only heirs -were his two 
widows Smt, Bhagwanta Kunwar and 
Smt. Basanta Kunwar who only acquired ` 
a Hindu widow’s estate in the assets of 
deceased Mahadeo Prasad. Baldeo 
Prasad Athwaria also died in 1911, Smt. 
Bhagwanta Kunwar had no issue. Two 
daughters were born to Smt, Basanta 
Kunwar from Mahadeo Prasad and they 


DESI DAYAL 
EE . 
Mahadeo Prasad Aware ee Smt, Bhagwanta Baldeo Prasad Athwaria 
Smt. Basata (died 1909) Kunwar ; _ (died 1911) 
Kunwar ( miod 1944) | 
22.7 81) T 
Ţ | 
Tulsa Kunwar Ram Dai Durge Del Bisheswar Prasad Ishri Phasad 
= Purshottam (died Harichand i 
2a childless) | | 


Mukan d Mathura Radhey Sita Aai Japana Dan Da =g Ram Kishan Kanhaiya 


Das Shyam =Vimla 


e Basanta 
Devi 


Shashikala . 


Shanti Snitser 
Devi ; Devi | -Ghanshyam Das.. 


Chatur- 
bhuj Das 


Hasad 


Ki 
Narbada 


S Nests 7 


Naorect Mukund -. 
Munni Chunni Nirmala | 


we 
S 


382 All. [Prs, 1-5] 


were Smt, Tulsa Kunwar and Smt, Durga 
Dei, wife of Hari Chand, 


2. The two widows of Mahadeo Prasad 
came under the influence of Lala Bishesh- 
war Prasad, son of Baldeo Prasad who 
looked after them after the demise of 
their husband. On = 31st May, 1924, a 
document was executed by Smt, Bhag- 
wanta Kunwar and Smt. Basanta Kun- 
war by which 7 annas of the entire pro- 
perty left by Mahadeo Prasad was given 
by them to Jamuna Prasad son of Lala 
Bisheshwar Prasad and the remaining 9 
annas share was retained by the two 
widows, Smt. Durga Dei, daughter of 
Smt, Basanta Kunwar felt -herself 
aggrieved by transfer made by the 
widows of Mahadeo Prasad in favour of 
Jamuna Prasad by means of documents 
dated 31st May, 1924. She accordingly 
filed a suit, inter alia, for cancellation of 
the said document which was decreed, 
Jamuna Prasad and the two widows 
of Mahadeo Prasad preferred first Ap- 
peal No. 32 of 1927 against the decree of 
the trial court in the said suit. The 
said appeal was dismissed by this court 
by its judgment dated 15th of June, 
1931. Jamuna Prasad and the widows 
of Mahadeo Prasad then filed an applica- 
tion for leave to appeal to the Privy 
Council which was allowed. They de- 
posited the security and other expenses 
for the prosecution of the said appeal 
within the time prescribed by law and 
the Privy Council Appeal was numbered 
as Civil Appeal No, 25 of 1931, 


3. Smt. Durga Dei, however, died on 
6-4-1932 leaving behind two sons Radhey 
Shyam and Sita Ram as her heirs, A 
compromise was then arrived at be- 
tween all the heirs of Mahadeo Prasad 
and Baldeo Prasad on April 21, . 1922. 
The compromise was recorded by this 
court by itsorder dated 3rdof Jan. 1933, 
These facts have not been disputed af 
the bar, 


4. The main controversy between the 
parties in these First Appeals is with re- 
gard to the interpretation and vali- 


dity of the compromise dafed April 21, . 


1932. We shall deal with the relevant 
provisions of compromise at the appro- 
priate stage later in this judgment. If 
will be in the fiftness of things now to 
state the facts giving rise fo these first 
appeals. 

5. The dispute between the parties 
relates to one-half share in the Delite 
Cinema and its appurtenances situate at 
Mohalla Chowk in the city of Azamgarh, 
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It is again admitted between tha 
parties that the cinema building and 
its appurtenances had been let out by - 
Smt, Basanta Kunwar, Lala Mukund Lal 
and’ Lala Mathura Das to two persons, 
namely, Shyam Behari Mehra and Nathu 
Ram Sharma who were the original 
plaintiffs to the suit out of which these 
appeals arise, The rent of the cinema 
building and its appurtenances agreed 
between the lessors named above and 
Shyam Behari Mehra and Nathu Ram 
Sharma was a sum of Rs. 1,000/- per 
mensem. Out of this amount, Rs. 500/- 
per mensem was payable separately to 
Smt. Basanta Kunwar and the balance 
of Rs, 500/- to Mukund Lal and Mathura 
Das, A dispute arose with regard to the 
share of rent payable to Smt, Basanta 
Kunwar who died on July 22, 1961, 
The other widow of Lala Mahadeo 
Prasad, namely, Smt. Bhagwanta Kun- 
war, had predeceased Basanata Kunwar, 
The death of Bhagwanta Kunwar oc- 
curred some time in 1944. Lalji Maitra 
who was the original appellant in Civil 
Appeal No. 342 of 1969 was the real bro- 
ther of Smt, Basanta Kunwar. He claim- 
ed that he was the only heir of Smt 
Basanta Kunwar and was entitled to the 
whole of the rent payable fo her, 
Mukund Lal and Mathura Das, sons of 
Tulsa Kunwar, also claimed a share out 
of the rent which was originally payable 
to Smt. Basanta Kunwar, Similar 
claims were raised by Smt. Basanta Dei, 
wife of Radhey Shyam, Ghanshyam Das 
and Chaturbhuj Das, son of Sita Ram, 
and Shakuntala Devi, daughter of 
Radhey Shyam. The sons of Bisheshwar 
Prasad and Ishwari Prasad also stated 
that the said rent was payable to them. 
Faced with these rival claims, the tenants 
Shyam Behari Mehra and Nathuram 
Sharma filed the suit giving rise to 
these first appeals under O. 35 of the 
C. P. C, They impleaded the various clai- 
mants who were the heirs of Mahadeo 
Prasad and Baideo Prasad and Lalji 
Maitra, brother of Smt. Basanta Kunwar 
as defendants in the suit. In response 
to the notice issued to the respondents 
five sets of claims were filed before the 
frial court. As already stated the 
first . claimant was Lalji Maitra who 
claimed that the entire rent was payable 
to him. Another claim was filed on be- 


half of the heirs of Ishwari Prasad and 
Bisheshwar Prasad sons of Baldeo Pra- 
sad. The third set of claimants wera 
Ghanshyam Das, Chaturbhuj Das and 
Radhey Shyam, The last named person 
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died during the pendency of the suit 
and his widow and daughters were sub- 
stituted on the record as his- heirs. 
Shankuntala Devi, one of the: daughters 
of -Radhey Shyam, filed a separate claim 
The fifth claim. was filed by Mukund La. 
and Mathura Das, Mukund Lal died dur- 
ing the pendency of the suit and his heirs 
were brought on the record. 


6. At the first hearing of. the suit, the 
trial court passed an order discharging 
the original plaintiff Shyam Behari Mehra 
and Nathu Ram Sharma from all liabili- 
ties to the defendants and dismissed thera 
from the suit. After substituting Jamuna 
Prasad, Dau Dayal and others as plain- 
tiffs the court, proceeded with the trial. 


7. In the statement of claim filed on 
behalf of Jamuna Prasad and others, ® 
was, inter alia, pleaded that Basanta 
Kunwar and Bhagwanta Kunwar, widows 
of Mahadeo Prasad Athwaria,. caused 
their civil death by surrendering th2 
widows’ estate inherited by them on the 
death of their husband by executing the 
compromise dated April 21, 1932. Kt 
was alleged that after the execution cf 
the said document, the said ladies hai 
no rights left in the estates of Mahadea 
Prasad Athwaria. They were mair- 
tained with honour as they were the 
lady members of the family. They hai 
no concern with the realisation of the’ 
income of five annas share of the prc- 
perty allotted to the share of the heirs 
of Baldeo Prasad Athwaria. It wes 
further stated that the cinema building 
had been constructed to the extent of 
one-half by the heirs of Baldeo Prasaz 
Athwaria and that the tenants of tke 
cinema building, namely, Shyam Behazi 
Mehra and Nathu Ram Sharma were 
-their tentants to the extent of one-halfi. 
They claimed that rent of one-half ol 
the building was payable by the tenan-s 
to the heirs of Baldeo Prasad Athwaria 
The bar of Sections 115 and 116 of tke 
Evidence Act was also pleaded. 

8 In his pleading, Lalji Maitra ap- 
pellant in First appeal No. 342 of 196%. 
stated that Smt. Basanta Kunwar hac 
contributed to the extent of one-half ix 
the ~construction of the cinema building 
from her own funds, she was realising 
the rent from the tenants during he: 
lifetime and after her death, he wes 
entitled to the whole of the said rent, es 
the only heir of the deceased Basante 
Kunwar. He further pleaded thai 
neither the nearer reversioners of tte 
deceased Mahadeo Prasad, namely;. tre 
descendant of his daughters Durga Da 
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and Tulsa. Kunwar nor the remoter re- 
versioners, namely, the heirs of Baldeo 
Prasad had any right or interest in the 
haf share of the cinema building. It 
may be stated that Lalji Maitra did not 
refer to the compromise dated April 21, 
1922 and he raised no. issue as to the 
vatidity or the effect of the said com- 
promise. 

% In the written statement filed on 
behalf of Ghanshyam Das, Chaturbhuj 
Das and Basanti Devi, widow of Radhey 
Shyam, it was averred that the compro- 
mise of April 21, 1932 was a fictitious 
document and had been procured by 
Jamuna Prasad and other heirs of Baldeo 
Prasad Athwaria by clever manoeuvring. 
It was also stated that the widows ‘of 
Mahadeo Prasad Athwaria did not self- 
efface themselves by executing’ the said 
document which was cf no legal effect. 
In the alternative, it was pleaded that 
the surrender by the widows oz Maha- 
des Prasad Athwaria not being in favour 
of the nearest reversioners was invalid 
in law, They claimed that after the death 
of Smt, Basanta Kunwar, succession 
opened in favour of the nearest rever- 
sioners of Mahadeo Prasad, namely, 
Makund Lat and Mathura Das, sons of 
Tulsa Kunwar, and the heirs of 
Darga Dei. Certain other. pleas were 
also raised which are not relevant for 
the decision of these appeals and need 
nct be referred to. Separate written state- 
mants were also filed by Smt. Shakun- 
ta.a Devi, daughter of Radhey Shyam 
ard Mukund Lal and Mathura Das, sons 
of Tulsa Kunwar. The said written 
statements . contained averments similar 
to those made in the written statements 
file7d on behalf of Ghanshyam Das and 
Chaturbhuj Das. Mukund. Lal, Mathura 
Das and Shakuntala Devi have submit- 
tel to the decree of the trial court. 


10. The trial court framed a number 
of issues on the pleadings of the parties. 
It held that the document dated April 21, 
1632 was a valid document and by ex- 
ecuting it, the widows of Mahadeo Prasad- 
surrendered all their rights in the pro- 
perties of their husband and the said 
act was an act of self effacement. It 
also came to the conclusion that the 
nearer reversioners of Mahadeo Prasad 
A-hwaria, namely, the heirs of Tulsa 
Kunwar and Durga Dei, accepted the 
said compromise and acted in accordance 
wth it and that they were estopped 
from challenging its validity. It was 
further held that. Basanta Kunwar had 
orly a life interest in the English sense 
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of the term in the five annas share 
which had been allotted to the share of 
the heirs of Baldeo Prasad Athwaria 
under the compromise dated 21 April, 
1932. The trial court also recorded a 
finding that the cinema building had been 
constructed on the site of land: which 
belonged to Mahadeo Prasad Athwaria 
and had_been allotted to the heirs of 
Baldeo Prasad Athwaria and Mukund 
Lal and Mathura Das under a partition 
made between the parties in 1936. It 
also held that Lalji Maitra had no right 
or interest in the property in dispute. Jt 
accordingly granted a decree in favour of 
the heirs of Baldeo Prasad Athwaria. The 
operative portion of the decree, in so far 
as it is relevant, is as follows:-— 


. “The suit No. 6 of 1964 is decreed in 


favour of the transposed plaintiffs 
(Claimants second set) Jamuna Prasad 
and others. It is hereby declared that 


Jamuna Prasad, Ram Kishun Das, Jwala 
Prasad, Dau Dayal and the widow and the 
other heirs of the deceased Kanhaiya 
Lal are the owners and landlords of the 
Cinema Building in suit to the extent 
of one-half and they are entitled to 
receive rent Rs. 500/- per month accord- 
ing to their half share from the in- 
terpleaders Shyam Behari Mehra and 
Nathuram Sharma. The other sets of 
claimants are neither owners nor land- 
lords of that building to the extent of 
1/2 in dispute and so they are not entitl- 
ed to any rent in respect thereof”, 


11. Aggrieved by the said decree, 
Lalji Maitra has preferred First Appeal 
No. 342 of 1969. He has since died and 
his heirs have been substituted under 
orders of this court. First appeal No. 350 
of 1969 has been filed against the said 
decree by Ghanshyam Das and Chatur- 
bhuj Das, sons of Sita Ram. We shall 
first consider the questions raised in 
First Appeal No. 342 of 1969 filed by 
Lalji Maitra. 

12. Before dealing with the argu- 
ments of the learned counsel in the two 
First Appeals, it will be appropriate to 
briefly summarise the provisions of the 
compromise deed dated 21st of April, 
1932. The executants of the document 
may be divided into three categories. In 
the first set are the widows of late Maha- 
deo Prasad Athwaria. In the second 
category are the descendants of Mahadeo 
Prasad Athwaria from his wife Smt. 
Basanta Kunwar. In the third category 
are all the heirs of Baldeo Prasad Ath- 
waria who were then living, If would 
thus be seen from the array of the 
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parties to this deed that all the nearer 
and the remoter reversioners of Maha- 
deo Prasad Athwaria and his widows 
were signatories to.the document. 


13. The document in its preamble 
states that there has been litigation in 
the family in connection with the pro- 
perties which formerly stood in the name 
of Mahadeo Prasad Athwaria. {It parti- 
cularly refers to suit No. 263 of 1924 filed 
by Durga Dei, daughter of Mahadeo 
Prasad Athwaria for cancellation of the 
deed dated 3ist of May, 1924 executed 
by the widows of Mahadeo Prasad Ath- 
waria in favour of Jamuna Prasad son 
of Lala Bisheshwar Prasad. It also re- 
fers to the First Appeal decided by this 
court against the decree in the said suif 
and also mentions the fact that an ap- 
plication . for leave to appeal to the 
Privy Council had been granted and all 
formalities in that connection had been. 
completed. 


14. Having made these factual reci- 
tals in the preamble the deed goes on te 
say that in order to avoid chronic litiga- 
tion and to restore family peace, the 
parties have decided to settle all their 
disputes by way of family arrangement, 


- 15. The very first paragraph of the 
operative portion of the deed unequivo- 
cally declares that Smt, Bhagwanta Kun- 
war'and Smt, Basanta Kunwar, widows 
of Mahadeo Prasad Athwaria, were sur- 
rendering all their limited rights in the 
property inherited by them from their 
late ‘husband as the widows’ estate, The 
document then goes on to describe three 
houses, one of which was to be used by 
Basanta Kunwar and Bhagwanta Kun- 
war for their residence during their life- 
fime without any right of transfer. One 
house each was given absolutely to the 
heirs of Durga Dei and Tulsa Kunwar. 
In respect of the remaining property it 
was, stated in the document that six 
annas share shall belong absolutely. to 
Sita Ram and Radhey Shyam and five 
annas share to Mathura Das and Mukund 
Lal. In respect of the remaining five 
annas share, it was agreed that the 
widows of Lala Mahadeo Prasad shall 
have a right to enjoy its usufruct and on 
their death, the said share shall belong 
absolutely to the descendants of Baldeo 
Prasad Athwaria. The document dated 
2ist April, 1932 did not divide the pro- 
perty of Mahadeo Prasad Athwaria. It, 
however, contained a clause which autho- 
rised the parties: to appoint certain named 
persons as arbitrators for the puposes of 
making a partition. 
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16. The learned counsel appearing ir 
First Appeal No, 342 of 1969 submitted 
that Smt. Basanta Kunwar admittedly 
died on 22nd of July, 1961. The Hindu 
Succession Act 1956 came into force on 
17th July, 1956. The family arrange- 
ment embodied in the document dated 
21st April, 1932 conferred a limited estate 
on the widows of Mahadeo Prasad Ath- 
waria. Smt. Bhagwanta Kunwar had 
died in the year 1944 and on the date om 
which the Hindu Succession Act came 
into force, Smt. Basanta Kunwar was 
possessed of five annas share allotted to 
her under the said deed and as such she 
became full owner thereof under S. 14 (1) 
of the Hindu Succession Act. He further 
urged that the heirs of the two daughters 
of Smt. Basanta Kunwar from Mahades 
Prasad had taken separate shares in th= 
assets of Mahadeo Prasad and they were 
estopped from claiming any right and in- 
terest in the five annas share of the sail 
property of which Smt. Basanta Kunwar 
was in possession at the time of her 
death. 

We shall deal with the. first submis- 
sion of the learned counsel -while cor- 
sidering First Appeal No. 350 of 1968. 
At this stage, even if we assume thet 
Smt. Basanta Kunwar became the absc- 
lute owner of the property under Sec~ 
tion 14 (1) of the Hindu Succession Act 
as she possessed the same on the date 
on which it came into force, it woulž 
not advance the claim of the appellanis 


in first appeal No. 342 of 1969. Section IE | 


of the Hindu Succession Act; inter alia 
provides as follows :— 


“15. General rules of succession in the 
case of female Hindus—-The property ef 
a female Hindu dying intestate shall de- 
volve according to the rules set out ir. 
Section 16—- 


(a) firstly, upon the sons and daugh- 
ters (including the children of any pre- 
deceased son or daughter) and the hus- 
band; 


(b) secondly, upon the heirs of the 
husband: . | l 

(c) thirdly, upon the mother ard 
father; i CO: a 

(d) fourthly, upon the heirs, of tke 
father; and |. -oa 
_(e) lastly, upon the heirs of the 
mother. [ers 


(2) Notwithstanding - anything 
tained in sub-sec. (1) — 

(a) any property inherited by a female 
Hindu from her father’: :or mother shal: 
devolve in the absence of any son er 


daughter of the. deceased (including the 
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chédren of any- predeceased son or- 
daughter) not upon the other heirs re- - 
ferred to in sub-section (1) in the order 
specified therein, but upon the heirs of 
the father; and 

b) any property inherited by a female 
Hiadu from her husband or from her 
fatier-in-law shall devolve, in the absence 
of any son or daughter of the deceased 
(irmluding the children of any pre- 
deseased son or daughter) not upon the 
otLer heirs referred to in sub-s. (1) in the 
order specified therein, but upon the 
hers of the husband.” | 


.% Rule 1 of S. 15 lays down that. 
arrong the heirs specified in sub-s. (1) of 
S. 15, those in one entry shall be prefer- ` 
red to those in any succeeding entry and 
thase including in the same entry shall 
take simultaneously. Reading Ss. 15 and 
16 together, the conclusion is inescapable 
that Lalji Maitra who was- the original 
ay>ellant in First Appeal No. 342 of 1969 
fel under a subsequent -entry than the 
soas of Tulsa Kunwar and Durga Dei, 
deaighters of Mahadeo Prasad from his 
w-te Basanta Kunwar. If the first argu- 
ment of the learned counsel is accepted, 
Lzlji Maitra and his heirs will be com- 
pletely excluded by Mukund Lal, 
Mathura Das, Radhey Shyam, Ghan- 
shyam Das and Chaturbhuj Das, 


18. In order to get over this hurdle, 
the learned counsel in First Appeal 
Ns, 342 of 1969 made the second submis- 
sien to which we have referred above. 
Fecr reasons to be stated in the following 
peras we have no hesitation in rejecting 
tks contention also. 


i9. On a careful examination of the 
fanily arrangement dated April 21, 1932, 
it is evident that it does not contain 
ary stipulation whereby the parties to 
tł said agreement have covenanted to 
forgo their claims in respect of the share 
alotted to other executant under any 
circumstance whatsoever. The shares 
hzve been specified only in general 
tems. i i 


20, On general principles also, the 
words used in the family arrangement 
cannot be construed to imply even. in- 
directly a renunciation by the executants 
oi the said document of their right to 
succeed: by. inheritance to .the share 
waich did not fall in their lot under the 
family arrangement if and when. such a 
contingency .arose. True the parties to 
tke family arrangement dated 21st April, 
1632 specified their shares in the pro- 
prrty which once belonged to Mahadeo 
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Prasad Athwaria. The object of the 
family arrangement was- to restore 
family peace and amity. The question of 
succession to the share allotted to one 
party by the other party to the arrange- 
ment was not in the contemplation of the 
parties at the time of its execution. and 
naturally was not provided for in the 
document. 


| 21. In “Norton on Deeds” 
(2nd Edn.), it is stated: os 
“The general words of a release: are 
limited always to that thing or those 
things which were specially in the con- 
templation of the parties at .the time 
when the release was given, though they 
. were not mentioned in the recitals.” 


22. The same principle has been 
enunciated thus in Hailsham’s Edition of 
Halsbury’s Laws of England, Vol. 7 at 
para 345 :— 


“General words of release will be 
construed with reference to the sur- 
rounding circumstances and as being 
controlled by recitals and context so as 
to give effect to the object and purpose 
of the document. A release will not be 
construed as applying to facts of which 
the creditor had no knowledge at | the 
time when it was given.” 

23. In the case of Chinnathayi v. Kula- 
sekara Pandiya Naicker, AIR 1952 SC 29, 
their Lordships have expressed. them- 
selves as follows: 

“It is well settled that. general words 
of a release do not mean release of rights 
other than those then put up and have 
to be limited to the circumstances which 
were in the contemplation of the parties’ 
when it was executed.” 


24, It, therefore, follows that the test 
for determination about the real pur- 
port or meaning of a document is the 
intention of the parties as disclosed by 
the language employed in it. The terms 
of the document have, therefore, to be 
related to the’ situation which prevailed 
at the time of its execution and to resolve 
which it was considered necessary by 
the parties to execute it. A situation 
which did not exist at the time of the 


at p. 


execution of the document and 
which: was .not at. all in their 
contemplation when they - signed the 
document cannot by any- stretch of 


reasoning: be said to be covered by the 
terms of the document. : 

‘95 Learned counsel next relied on 
the principle of estoppel and in ‘support 
of his submission referred us to the case 

of Gulam Abbas v. Haji Kayyam Ali 
AIR 1973 SC 554. We are unable to see 
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how the principle of estoppel can be 
invoked in favour of Lalji Maitra. The 
question of estoppel is a question 
arising under the Contract Act and the 
Evidence Act. As we have stated above, 
the executants of the family arrangement 
dated 21st April, 1932 did not in any 
way contract to give up their right or 
interest to succeed to the share allotted 
to the other executants. The rule of 
estoppel is founded upon the doctrine 
that it would be most itmequitable and 
unjust if a person who by a represen- 
tation made or by conduct amount- 
ing to representation has induced 
another to act as he would not 
otherwise have -done should not be 
allowed to ‘repudiate the effect of 
his former statement to the loss and in- 
jury of the person who acted on it. Th 
appellant Lalji Maitra cannot be said 
to have been misled by any declaration, 
act or omission of the executants of the 
said. family arrangement to believe a 
thing to be true and to act upon suc 
belief. 



















26. The facts in the case of Gulam 
Abbas (supra) are wholly distinguishable. 
The dispute in that case was in relation 
to the’ properties of Qadir Ali Bohara 
who died leaving behind five sons. He 
had incurred debts so heavily that all 
his property would have been swallowed 
up to liquidate the same. Three of his 
sonsinamely, Ghulam Abbas, Abdullah 
and Imadad, had prospered in their busi- 
ness:and were in affluent circumstances. 
They agreed to come to his rescue and 
to save .his property. An agreement 
dated 10-10-1942 between the sons of 
Qadir Ali Bohara was executed whereby 
Ghulam Abbas, Abdullah and Imdad 
agreed to pay all the debts due from 
their father. By the same agreement, the 
other two sons Haji Kayyam Ali and 
Nazar Ali agreed that they would not 
claim any share in the properties stand- - 
ing in the name of Qadir Ali Bohara if 
his debts were paid by Ghulam Abbas and 
the other two brothers mentioned above. 
Acting on the terms of the said agree- 
ment Ghulam Abbas and the other two 
sons paid the debts due to their father 
Qadir Ali Bohara and thus saved the 
property which stood in his name from 
the creditors. The said Qadir Ali Bohara 
died on April 5, 1952. and thereupon Haji 
Kayyam Ali and Nazar Ali commenced 
the action claiming a share in the pro- 
perty of their father. The question which 
fell for the consideration of the Supreme 
Court’ in oa case was whether +e 
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agreement between ‘the sons'of Qadir 
Ali dated 10-10-1942 was hit by. S. 6 (as 
of the Transfer of Property Act. It was 
in that context that the Supreme. Cour: 
held. that the sons of Qadir Ali Bohara 
who had paid his debts and saved the 
property standing in his -name -on the 
express undertaking given by the othe- 
two sons that they would not. claim an~ 


share in the. property were entitled .te ` 


the benefit of S115 of the Indian Evi- 
dence Act. It was also held that Haji 
Kayyam Ali and Nazar Ali were estop- 
ped from claiming any share in the pro- 
perty of their father and that the agree- 
ment dated 10-10-1942 was not hit b" 
S. 6 (a) of the Transfer ofeProperty. Act. 
It would thus appear that the case re- 
lied upon on behalf of Lalji Maitra is 
wholly inapplicable to the facts of the 
case, 


27. We are, therefore, of the opiniom 
that First Appeal No. 342 of 1969 prefer- 
red by Lalji Maitra is wholly without 
merit and must be dismissed. 


. 28. This brings us to` the connected 
First Appeal No. 350 of 1969 filed by 
Ghanshyam Dass and Chaturbhuj Das 
sons of Sita Ram: It has been argued on 
behalf of the said appellants that Smi. 
‘Basanta Kunwar’ and. Smt. Bhagwanta 
Kunwar did not surrender their entira 
‘interest in the property of Mahade> 
‘Prasad Athwaria and, as such, the sur- 
render which purports to have been 
made by them was void. The validity af 
the surrender made by the widows cf 
Mahadeo Prasad Athwaria was also chal- 
lenged on the ground that the surrender 
had not been made by’ the widows in 
favour of the immediate reversioners brt 
that the said surrender was also in 
favour of remoter reversioners, namely, 
the heirs of Baldeo Prasad Athwaria. 


29. Before we come to the legal ques- 
tions raised on behalf of the appellant: 
in this: First Appeal, it is necessary tz 
refer to certain” facts which ‘are very 
material to the controversy before us. 
Ext. A-12 is the: true copy of the plairt 
in Original Suit No. 37 of 1932 filed by 
Sita Ram and Radhey Shyam in the 
Court of Munsif, Azamgarh. The relief 
claimed in the suit was for partition al 
the property in accordance with tke 
shares determined in the family arrange- 
ment dated April 21, 1932. In para 2 af 
the plaint, it was specifically stated that 
by an agreement dated 2list of Apri 
1932, the plaintiffs of that suit, Sita Rar 
and Radhey Shyam, were entitled tc. 
6/16th share in the properties of Mahadeo 
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Prisad Athwaria.-In the said plaint, ail 
the executants of-the said deed dated 
April 21, 1932 had been made defendants. 
Ex A-3 is the truie. copy of the written 
stxement filed by ‘Mukund Lal and 
Methura Das sons of Smt. Tulsa Kunwar. 
In the said written statement they ad- 
mi- ted' the [validity of the family arrange- 
ment dated 21st April, 1932 and similar 
wr.tten statement was filed: by Smt. 
Basanta Kunwar and Smt. Bhagwanta 
Kunwar. and a certified copy of the said 
wrtten statement is Ext. A-4.. Mukund 
La. and Mathura Das filed Suit No. 196 
of 1935 for their share of profits in the 
preperty in accordance with the shares 
de ermined between the parties by 
the family arrangement dated 21st.April, 
19-2. A certified copy of the plaint in 
the said ‘suit is Ext. A-13. The deZendants 
in the said Suit No. 196 of 1935 were the 
widows of Mahadeo Prasad Athwaria, 
Sifa Ram and Radhey Shyam sons of 
Durga Dei and Bisheshwar Prasad and 
Istwari Prasad, sons of Baldea Prasad 
Atiwaria and Jamuna Prasad’ son of 
Bi-heshwar Prasad. Ext. A-15 is a copy 
of the written: statement filed by Mukund 
Læ and Mathura Das. In the said writ- 
tex statement, they also admitted the 
geauineness of the family arrangement 
reserred to above and the interest given 
to the executants thereof under its terms. 
Ex. A-5 is the true copy of the plaint 
in original Suit No. 11 of 1935 filed by 
Makund Lal and Mathura Das in the 
Ccirt of Sub-Judge, Azamgarh, claiming 
5/“6th: share in the moveable properties 
lest behind by Mahadeo: Prasad Athwa- 
ric. It-may.be.stated that all these’ suits 
were dismissed on one. technical ground 
or the other -and- were not finally decid- 
ed on menite: ) 


30. Yet anaie: suit "e Suit No. 21 
of 1936 was filed by Sita Ram and 
R=dhey Shyam sons of Durga Dei for 
pertition of the urban property left be- 
hind by Mahadeo Prasad Athwaria. In 
the plaint of the said suit, Ext. A-7 it was 
averred that the plaintiffs of that suit had 
6/_6th share whereas the heirs: of Bal- 
dep Prasad Athwaria were owners to the 
extent of §/l6th share and that the re- 
maining 5/16th share belonged to Mukund 
ard Mathura Das. In: that plaint it 
was further alleged that Smt. Basanta 
Kanwar and Smt.. Bhagwanta Kunwar 
had a life interest in 5/16th share of 
wich the heirs of Baldeo Prasad Athwa- 
ria were the owners. The plaintiffs of 
trat suit claimed partition and separate 
pessession of their 6/16th. share in the 
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said urban property which formerly be- 
longed to Mahadeo Prasad Athwaria. 
Mukund Lal and Mathura Das filed one 
set of written statement. Another set of 
written statement was filed on behalf of 
Basanta Kunwar and Bhagwanta Kunwar. 
The aforesaid allegations made in the 
plaint were admitted in these written 
statements. A . preliminary decree 


Ext. A-189 was passed in the said suit - 


on 17-12-1936 and the plaintiffs of the 
aforesaid Suit No. 21 of 1936 were. held 
entitled to 6/16th share. A final decree 
was also prepared and in the said final 
decree 6/16th share of Radhey Shyam 
and Sita Ram was separated by métes 
and bounds. The remaining 10/16th share 
remained joint between the heirs of 
Baldeo Prasad Athwaria and Mathura 
Das and Mukund Lal son of Smt. Tulsa 
Kunwar. A deed of partition dated 9th 
Dec., 1936 Ext. A-183 was also executed 
between the parties to the family 
arrangement dated April 21, 1932 relat- 
ing to the Zamindari property. By 
means of the said partition deed, the 
Zamindari property was also partitioned 
in accordance with the shares defined in 
the aforesaid family arrangement. 


31. There is other documentary evi- 
dence on record which points in. the 
same direction as the evidence discussed 
above. We do not consider it necessary: 
to burden this judgment by making 
reference to the said evidence particular- 
ly because it has not been disputed be- 
fore us that the parties to the family 
arrangement dated 21st of April, 1932 
accepted the said document and acted in 
accordance with it. The trial Court has 
held that the cinema: building in dispute 
was constructed on a piece of land which 
fell to the lot of Mukund Lal, Mathura 
Das and others under the final decree’ of 
partition passed in Original Suit No. 21 
of 1936. The correctness of. this finding 
has also not been assailed before us, 


32. The question which then requires 
consideration by us is whether the sur- 
render made by Smt. Bhagwant Kunwar 
and Smt. Basanta Kunwar and embodied 
in the family arrangement dated 21st of 
April, 1982 can be challenged by the 
appellants Ghanshyam Das and Chatur- 
bhuj Das. It is not disputed by them that 
they were mere reversioners on the 
date of the execution of the family 
arrangement, Smt. Basanta Kunwar and 
Smt. Bhagwant Kunwar had a widows’ 
estate in the property left behind by 
their husband Mahadeo Prasad Athwaria. 
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33. According to Hindu. Law, a widow 
who. succeeds to the. estate of her hus- 


band in default of a male issue whether 
she’ succeeds by inheritance or by sur- 
vivorship does not take a mere life estate 
in the property. The whole estate is 
for the time being vested in her absolu- 
tely for some purposes though in some 
respect she has only a qualified interest. 
Her: estate is in law one which has been 
compared to that of a tenant in tail in 
English law. She has powers of aliena- 
tion subject to certain conditions. A 
reversionary heir like the appellants, as 
they were in 1932, would have only a 
contingent interest which may be compar- 
ed -with spes successionis. They may 
have a right to sue the widows restrain- 
ing them from committing waste or in- 
juring the property but the contingent 
interest possessed by them may not have 
ripened into a vested interest at all, if 
they had predeceased’ any of the two 
widows. At all events when the family 
arrangement was made, they had no 
right to possess or enjoy any portion of 
the ; estate of their. maternal’ grand- 
father Mahadeo Prasad Athwaria. From 
the evidence which we have discussed 
above, it is clear that the appellants not 
only acquired 6/16th share in the pro- 
perty left behind by Mahadeo Prasad 
Athwaria under the family arrangement 
dated April 21, 1932 but they enforced 
the said interest by obtaining partition 
and separate possession to the extent of 
the said share, On the other hand, the 
heirs of Baldeo Prasad Athwaria, though 
they had lost the First Appeal from this 
court, had succeeded in obtaining leave 
to appeal to the Privy Council and had 
complied with the formalities necessary 
for the hearing of the said appeal. It 
was only because of the family arrange- 
ment arrived at between the parties 
that’ they did not pursue the matter 
further and allowed their appeal to the. 
Privy Council to be dismissed. In our 
opinion, the appellants’ attempt to im- 
pugn the validity of the family settle- 
ment on the grounds stated above can- 
not be entertained. The principle of 
estoppel as embodied in Section 15 of 
the Indian Evidence Act is clearly at- 
tracted against the appellants Ghanshyam 
Das and Chaturbhuj Das. 


34. The view which we are taking on 
this aspect of the case is supported by a 
number of decisions. In Kanhai Lal. v. 


‘Brij-Lal (ATR 1918 PC 70), it was ob= 


served by the Judicial Committees 
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-"Kanhai Lal was a party to that com- 

promise. He was one af those whose 
claims to the family property, or =a 
shares in it, induced Ram Dei, 
her own interests and those of her daugh- 
ter, Kirpa, and greatly to her own de- 
triment, to alter her position by agre2- 
ing to the compromise, and under thas 
compromise he obtained a substantial 
benefit, which he has hitherto enjoyed. 
In their Lordships’ opinion he is bound 
by it, and cannot now claim as a r> 
versioner”. 


35. In Ram Charan Das v. Girja 
Nandini Devi (ATR 1966 SC 323), it w= 
held that if the disputes betveen ths 
parties are settled by means cf a corr 
promise and the compromise is act2i 
upon, none of the parties can ke permit- 
ted to impeach it thereafter. In the czs 
of S. Shanmugam Pillai v. Kr. Shanmie 
gam Pillai (AIR 1972 SC 2069), it was ak- 
served: 


“Equitable principles ‘such as esta- 
pel, election, family settlement, ete. ae 
not mere technical. rules of evidens:. 
They have an important purpose to 
serve in the administration of justi». 
The ultimate aim of the law is to secure 
justice. In the recent times in order to 
render - justice between the partis, 
courts have been liberally re-ying om 
those principles. We would hesitate to 
narrow down their scope”. 


36. In that case after discussing the 
` facts, the court observed that if a per- 
son having full knowledge of his right 
as a possible reversioner enters into a 
transaction which settles his claim as 
well as the claim of the opponents at 
' the relevant time, he cannot be permii- 
ted to go back on that agreement when 
reversion actually falls open. 

37. Mulla in his Treatise on Hircu 
.Law, 14th Edn. has stated the law -n 
slightly different terms on pag2 235 :—. 


“An alienation by a widow of her has- 
band’s estate without legal necessity or 
an invalid surrender is not altogeth=r 
void but only voidable by the next :2- 


versioner, He may affirm it or he may 
treat it as a nullity. If he elects <o 


affirm it, he will be precluded from er- | 


ercising his right to avoid it and fmm 
questioning the transaction”. 


38. Now, election is a species of esto>- 
pel. The basic principle underlying che 


doctrine of estoppel by election is that . 


where a person along with another pər- 
son is confronted with two alternatives 
and mutually exclusive courses of actien 
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in relation to said dealing between them 
he may make his election and if he so 
ecnducts himself as to reasonably induce 
tke others to believe that he is intend- 
irg definitely to adopt one of the al- 
ternative courses of action and is re- 
linquishing the other and in such belief 
the other person alters his position to 
h-s detriment, the person making the 
e-ection is precluded. as against that 
oher person from resorting to the course 


which he has thus deliberately declared 


h.s intention to reject. 


39. In relation to a benefit arising 
from or under an instrument, the doc- 
trine of election is attracted when a 
person puts himself in a capacity to 
take under the instrument or actually 
takes some benefits under the same. 
Then in such circumstances, he cannot be 
rermitted subsequently to deny that 
tre instrument was not valid from its 
inception. 

40. We are, therefore, of the opinion 
taat the attack mounted by the appel- 


lants Ghanshyam Das and Chaturbhuj 


Das against the validity of the family 
errangement dated 21st April 1932 on the 
ground stated above .is wholly futile, 
the contesting respondents are entitled 
t immunity from such attack because 
the doctrine of estoppel and election 
fully applies to the facts of the instant 
case, It would be wholly inequitable to 


-permit the appellants. to approbate and 


reprobate in the same breath. 


41. We have held just now that 
the appellants have no locus standi to 
call in question the legality of the in- 
strument of family arrangement dated 
April 21, 1932. In spite of the said find- 
ing, we felt inclined to examine the vali- 
dity of the arguments advanced by the 
kearned counsel on this point particularly 
because our decision on the said point 
will be helpful in dealing with other 
questions which have been urged in 
support of this appeal. 


42. The law relating to surrender by a 
-lindu widow has been admirably stated 
im Venkatarayudu v. T. Narayana (AIR 
941 Mad 430), in the following words: 

“It is settled law that the true view 
ef surrender under the Hindu Law is 
shat it is a voluntary act of self-efface- 
ment by the widow having the same con- 
sequences as her death, in opening up 
“he succession to the next heirs of the 
-ast male owner, The intermediate stage 
ss merely ‘extinguished and not trans- 
<erred’ and the law then steps in to ac- 


-2élerate succession so as to let in the | 
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next reversioner. . ‘The surrender . con- 
veys nothing in law; it. is purely a self- 
effacement which must by necessity be 
complete; for, as the Privy Council has 
said, there cannot be a widow partly 
effaced and partly not, just as there can- 
not be widow partly dead and partly 
alive. ‘The fiction of a civil death is thus 
assumed’ when a surrender takes place; 
and when the reversioners come in 
they come in in their own right as heirs 
of the last owner and not as transferees 
from the widow”. 


' 43. The above quoted passage was 
cited with approval by the Supreme 
Court in Natvarlal Punjabhai v. Dadu- 
bhai Manubhai (AIR 1954 SC 61), B. K. 
Mukherjea, J. speaking for the court, 
laid down thus :— 


“Thus surrender is not really an act 
of alienation of the widow of her rights 
in favour of the reversioner. The re- 
versioner does not occupy the position of 
grantee or transferee, and does not 
derive his title from her. He derives his 
title from the last: male holder as his 
successor-in-law and the rights of suc- 
icession are opened out by the act of 
self-effacement on the part of the widow 
which operates in the same manner as 
her physical death”. 


44. From what has been stated. above, 
three principles clearly -emerge :—- 

(1) Surrender by a widow accelerates 
the succession and the persons who are 
the heirs of the male holder automati- 
cally become. entitled to the property 
as if the widow has suffered a physical 
death. 

(2) A surrender by a widow in order 
to be effective must be of her entire 
interest in the whole of the property in 
which she had a widow’s estate. 

(3) After a surrender has been made 
by a widow the reversionary heirs take 
the property by limitation and not by 
purchase, 

45. In the light of the above principle, 
we have carefully examined the family 
arrangement dated April 21, 1932 and 
we are of the opinion that on a proper 
and reasonable interpretation of the 
said instrument, the arguments advanc- 
ed by the learned counsel for the ap- 
pellants cannot be sustained. In the 
operative portion of the instrument, Smt. 
Bhagwanta Kunwar and Smt. Basanta 
Kunwar have unconditionally surrender- 
ed the widows’ estate. The consequence 
of such surrender would be that the re- 
versionary heirs of Mahadeo Prasad 
Athwaria ipso facto became entitled to 
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the entire estate. It was then open for 
them to enter into family arrangement 
inter se and with the descendants of 
Baldeo Prasad Athwaria and the widows, 
By means of the said instrument, five 
annas in a Rupee were transferred by 
the immediate reversioners of Mahadeo 
Prasad Athwaria in favour of remoter 
reversioners with the condition that the 
widows of Mahadeo Prasad Athwaria 
Shail have a right to the usufruct of the 
said five annas share during their life- 
time but shall have no right to transfer 
or alienate the said share in any manner, 


46. The instrument under considera- 
tion is thus a composite document. It 
embodies an unconditional surrender by 
the widows and then proceeds to record 
a family arrangement between the ex- 
ecutants to enjoy the property in the 
manner stated above. We are unable to 
subscribe to the proposition that Smt. 
Bhagwanta Kunwar and Smt. Basanta 
Kunwar surrendered their widows’ estate 
in favour of reversioners and persons 
who were not immediate reversioners. 
We cannot also read the document 
whereby the widows of Mahadeo Prasad 
Athwaria partly surrendered their rights 
and partly kept them alive. 


47. We have already briefly indicated 
the nature of a widow’s estate under the 
Hindu Law. We may supplement the said 
observations by making reference to two 
decided cases. In the case of Natvarlal 
(supra), B. K. Mukherjee J. formulated 
the true nature of the Hindu widow’s 
estate in these terms:— 


“Though loosely described as a ‘life 
estate’, the Hindu widows’ interest in 
her husband’s property bears no analogy 
to that of a ‘life tenant’ under the Eng- 
lish Law. As was pointed out by the 
Judicial Committee: vide — ‘The Collec- 
tor of Masulipatam v. Cavaly Venkata’ 
(1859-61) 8 Moo Ind App 529 (PC) as 
early as -1861, the estate which the 
Hindu widow takes is a qualified pro- 
prietorship with powers of alienation for 
purely worldly or secular purposes only 
when there is justifying necessity and 
the restrictions on the powers of aliena- 
tion are inseparable from her estate’. 


“The restrictions, as the Judicial Com- 
mittee pointed out, which are imposed 
on the Hindu widow’s powers of aliena- 
tion, are not merely for the protection 
of the material interest of her husband’s 
relations, but by reason of the opinion 
expressed by all the Smriti writers that 
the Hindu widow should live a life of 
moderation and cannot have any power of 
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gift, sale or mortgage except for reli- 
gious or spiritual purposes”. 


48. In this case, it was clearly pointed 
out that a Hindu widow's: estate is en- 
tirely different from a life estete under 
the English Law. The distinction’ be- 
tween a life estate- and the Hincu 
widow’s estate was held thus:— _ 


“In English law the reversioner er 
remainderman has a veszed interest 1m 
the property and his rights are simpy 
augmented by the surrender of the lize 
estate. In the Hindu law on the other 
hand, the widow, so long as she is alivs, 
fully represents her husband’s__ estate, 
though her powers of alienation are cur- 
tailed and the property after her dea-h 
goes not to her but to her husbanc’s 
heirs. The presumptive reversionner has 
got no interest in -the property during 
the lifetrme of the widow. He has a 
” mere chance of succession which may 
not materialise at all”. 

49. The Judicial Committee of th2 
Privy Council in the case. of Janaki 
Ammal v. Narayanaswami Aiyar (AIR 
1916 PC 117), laid down the law relatinz 
to the Hindu .widow’s estate in . thee 
words i=- 


“Her right:is of the nutiKe of a right 
of property: her position is that cf 
owner, her powers in that character are, 
however, ` limited, but; to us the familier 
language of Mayne’ š Hindu Law, Pera 
325, p. 870, ‘so long as she is alive 
has any. vested interest in: the succes- 
siom ”. - 


50. To conclude this point, it may ke 
stated that a life estate under the Erg- 
lish. sense and a Hindu widow’s estate 
are estates of different nature havirg 
_ substantial qualitative difference. A 
Hindu widow is a qualified’ owner of tke 
property for the time being and com- 
pletely represents the estate of her hns- 
band. In English law, the astate is 
vested in the reversioner or the -7=- 
mainderman and the holder of a Hie 
estate has only a right to enjoy. the usa- 
fruct during his or her lifetime. ` 


51. On the basis of the principlas 
stated above, the two widows of Maha- 
deo Prasad Athwaria had only been 
granted a life estate in the English sense 
of the term.. The éstates given to thom 
under the instrument dated 21st Apel, 
1932 was, therefore, a ‘new estate end 
not a continuance of the. widows’ estate 
limited to a five annas share. . | 


' 59. Learned counsel. has then Sei 
on Ext.-C-30, This is. an agreement f 


Lalji Maitra y. Shyam Bekeri (€. J. Hyder J.) 
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lease ‘dated Oct. 10, 1956 executed by 
Mukund Lal as Karta of the joint Hindu 
family consisting of himself and his ` 
brother. Mathura Das and Smt. Basanta 
Kunwar'in favour- of one Gulzari Lal 
in respect: of the cinema building. In 
this document. Smt. Basanta Kunwar has 
been described as the part owner of the 
seid . building.. He has also drawn our 
attention to a sale deed dated 13-8-1960. 
executed by Basanta Kunwar in respect 
oi the property which formerly belonged 
tc Mahadeo Prasad Athwaria. In both 
tŁese documents, the signatures of Smt. 
Basanta Kunwar have been attested’ by 
Jamuna Prasad son of Bisheshwar Prasad. 
We have also been referred on behalf of 
the appellants to certain other docu- 
ments in which Smt. Basanta Kunwar 
has been described as owner. On the 
basis of these documents it has been con- 
tended that Smt. Basanta Kunwar was 
the owner of the five annas share during 
hber lifetime. © l 


53. The argument, as stated above, has 
bzen advanced to support the contention 
that the instrument dated 21st April, 
1332 should be construed by us to mean’ 
as conferring an absolute estate on the 
widows of Mahadeo Prasad Athwaria dur- 
img their lifetime. In other words, the sub- 
mission is that if Smt: Basanta Kunwar 
and the descendants of Baldeo Prasad 
f.thwaria treated her as absolute owner 
cf the five annas share of the property. 
cf her late husband, _that is the only 
true meaning which can “be given to the 
language employed in the family 
errangement. We are unable to ee 
this contention. 


54. The language employed in the 
family arrangement dated 21 April, 1932 
is plain and does not suffer from any 
embiguity. If the words employed in 
the deed are clear and donot admit of 
eny difficulty in construction, we are 
not prepared. to look into sub- 
sequent conduct .of the parties in order 
$o ascertain the means of the family 
arrangement. - 

In Schuler A. G. v. Wickman Ltd. 
11973) 2 All ER 39 Lord Simon referred 
to the epigramme of Sri Edward Sugden 
which is to the following’ effect:— 
me what. you, ' have 
done under such a deed, and; T will tell 
YoU what that deed means”. 

55. Lord Simon held. that the ‘ea 
ictum suffered. from a- logical flaw. 
According: to him, if. one wants to tell. a 
Judge how. he has. acted under a deed, 
the Judge “can at : best say. how the 
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person making the. statement understood 
the deed to mean. In other words, acting 
in a particular manner under the terms 
of a deed is not conclusive as to the real 
meaning and intent of the words em- 
ployed therein if the said words are 
clear and do not suffer from any am- 
biguity. 

56. Odger on ‘Construction of Deeds 
and Statutes’. 5th Edn. has this to say: 


“The question involved is this. Is 
the fact that the parties to a document, 
and particularly to a contract, have in- 
terpreted its terms in a particular way 
and have been in the habit of acting on 
the document in accordance with that 
interpretation is if any admissible guide 
to the construction of the document? 
In the case of' an unambiguous docu- 
ment, the answer is “No”? ' 


57. Northon on Deeds 2nd Edition, 
has reiterated the above principle at page 
151. We quote the words of the learned 
author : 


“Prima facie it would appear that the 
subsequent admission as to the true 
‘meaning of a deed by, or the subsequent 
conduct of a party to or person claiming 
under a deed cannot be received to ex- 
plain or alter the construction of a deed 
which can be fairly construed without 
ambiguity.” 


58. We have already held that the 
family arrangement dated April 21, 1932 
granted only a life estate in the English 
sense of the terms in favour of Basanta 
Kunwar and Bhagwanta Kunwar, widows 
of Mahadeo Prasad Athwaria. We have 
also found that the life estate in the 
English sense of the term is qualitatively 
different from a widow’s estate under the 
Hindu Law. The instrument dated 
April 21, 1932 is unambiguous and ex- 
trinsic evidence to construe its meaning 
is not admissible. The argument ad- 
vanced by the learned counsel on behalf 
of the appellants Chaturbhuj Das and 
Ghanshyam Das on the basis of the sub- 
sequent conduct of the parties is, there- 
fore, wholly without substance and 
must fail. 


It has been next urged that Smt. 
Basanta Kunwar was in possession of. the 
five annas share of the property of ‘her 
husband at the time of the commence- 
ment of the Hindu Succession Act and 
the said share should be deemec to have 
been held by her as full owner thereof and 
not asa limited owner under S. 14 (1) of 
the said ‘Act. The same argument was 


raised on behalf of Lalji Maitra in First 


Lalji Maitra v. Shyam Behari (S. J. Hyder J.) . 


A.L R. 


Appeal No. 342 of 1969. On behalf of the 
contesting responderits, it has been 
pointed out that the instant case falls 
under the exception contained in sub- 
sec. (2) of Section .14 and as such the 
question of applicability of sub-sec. (1) 
of Section 14 does not arise. We shall 
now proceed to. examine the validity of | 
the rival contentions raised by the par- 
ties on this question. 


59. On behalf of the appellants, 
have! been referred to the case Vad- 
deboyina Tulasamma v. Vaddeboyina 
Sesha Reddi (AIR 1977 SC 1944). In that 
case, one Venketta Sesha Reddy, hus- 
band of the appellant Tulsamma, died in 
the year 1931 in a ‘state of jointness 
with his step brother V. Sesha Reddy. 
Tulasamma who survived her husband 
filed“a petition for maintenance which 
was subsequently converted into a suit. , 
The suit filed by her was decreed ex 
parte and she applied for the execution 
of the said decree. During the course 
of the execution proceedings, a compro- 
mise ‘under O. XXI R. 2 of the Civil 
P. C. was recorded.’ Tulasamma was 
allotted the suit properties to enjoy as 
a limited owner during her lifetime 
without any right of transfer. Jn pur- 
suance of the said compromise, Tula- 
Samma remained in possession of the 
said properties until the Hindu Succes- 
sion ‘Act, 1956 came into force. . She 
transferred some of the properties allot- 
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‘ted to her and V. Sesha Reddy filed the 


suit giving rise to the appeal before the 
Supreme Court for the cancellation of 
the ‘said transfer. It was common 
ground between the parties that Tula- 
samma as a childless widow was entitled 
to maintenance out of the property 
which was the joint Hindu family pro- 
perty of her husband and his. brother. 
It was contended on behalf of the plain- 
tiff of the suit, namely V. Sesha Reddy 
that the case was governed by the ex- 
ception contained in sub-sec. (2) of Sec- 
tion 14 of the Hindu Succession Act and 
the general rule laid down in sub-sec- 
tion (1) of the said section did not apply. 
It was in that context that Bhagwati, J. 
speaking for the Court laid down: 


"It: will, therefore, be seen that sub- 
sec, (1) of 5. 14 is large in its amplitude 
and covers every kind of acquisition of 
property of a female Hindu including 
acquisition in lieu of maintenance and 
where such . property was possessed by 
her at the date of commencement of the 
Act or was subsequently acquired ` and 
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possessed she _would become the full 
owner of the property.” 


60. The scopé of sub-s. (2) of S. 14 of 
the Act, as stated in the judgment, is 
now quoted: 


“Now, sub-s. (2) of S. 14 provides that 
nothing contained in, sub-s. (1) shell 
apply to any property acquired by. wzy 
of gift or under a will or any other 
instrument or under a decree or order 
of a Civil Court or under an award where 
the terms of the gift, will or. other in- 
strument or the decree, order or award 
. prescribe a restricted estate in such pro- 
perty. This provision , is more in the 
nature of a proviso or exception to sud- 
sec. (1) and it was regarded as such kv 
this Court in Badri Pershad v. Sret. 
Kanso Devi, (1970) 2 SCR 95 : (AIR 1970 
SC 1963). It excepts certain kinds of æ- 
‘quisition of property by a Hindu female 
from the operation of sub-s. (1) and 
being in the nature of an exception to 
a provision which is calculated to 
achieve a social purpose by bringing about 
change in the social and economic posi- 
tion of women in Hindu society, it must 
be construed strictly so as to impinge as 
little as possible on the broad sweep of 
the ameliorative provision contained in 
sub-s. (1). It cannot be interpreted in a 
manner which would rob sub-s, (1) of zts 
efficacy and deprive a Hindu female of 
the protection sought to be given to her 
by sub-s. (1).” 

61. In this case, it was further poirt- 
ed out that it was only when property is 
acquired by a Hindu female as a new 
grant for the first time and the instri- 
ment, decree, order or award giving tn2 
property prescribes a term on which it 

is to be held by a Hindu female, name- 
ty, as a restricted owner that sub-s. 2) 
comes into play and excludes the appli- 
e of sub-s. (1). In other words, if 
an instrument, decree, order or award 
gives recognition or effect to an ante- 
cedent right possessed by a Hiniu 
female, the case would fall under sub- 
sec. (1) of S. 14. On the other hand, if 
such right is created for the first time in 
consequence of such instrument, orde=r, 
decree or award, the case would be 
covered by the exception contained in 


sub-s. (2) of S. 14. In such a case, _Sub- 


sec, (1) will not at all apply. 


62. We now proceed to apply the 
principles of law enunciated in the cgse 
of Tulsamma (supra) to. the instant: case: 
The family arrangement: propounded in 
the instrument dated 21st April, 1932 
completely extinguished ‘and’ obliterated: 


Lalji Maitra v. Shyam Betari (S. J. Hyder J.) 
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all the antecedent rights possessed by the 
executants in the property which was in 
dispute between the parties in First Ap- 
peal No. 342 of 1969 and created fresh 
rights in their favour. The rights con- 
ferred on the parties by the said instru- 
ment were new rights and the parties 
agreed to abide by the terms of the 
agreement and to honour the said rights. 
The case relied upor on behalf of the 
appellants in the two appeals does not 
advance their case and does no: suppor: 
their contention. 


63. In the case of Mst. Karmi v. 
Amru, AIR 1971 SC 745 one Jaimal was 
the owner of the suit- property. He died 
in 1938 leaving behind his wife Nihali. 
His son Ditta had predeceased him. The 
appellant before the Supreme Court was 
a daughter of Ditta and the respondents 
were the collaterals of Jaimal. Jaimal had 
executed two' wills. By the second will, he 
revoked the first will and he directed 
that on his death, his əntire estate would 
devolve on his widow Nihali during her 
lifetime and thereafter on Bhagtu and 
Amru, his collaterals. Nihali died some 
time in 1960 or 1961 and a dispute about 
succession : arose . between the grand- 
daughter of Jaimal and his collaterals 
Bhagtu and Amru about the property 
of the deceased. Reliance was placed on 
behalf of the appellants before the 
Supreme Court, namely, the grand- 
daughter of Jaimal, on S. 14 (1) of the 
Hindu Succession Act, 1956. It was argued 
that Nihali became the absolute owner 
of the property which was in her posses- 
sion and on her death succession opened 
in favour of the appellant, namely, the 
grand-daughter of Jaimal and Nihali. 
The Supreme Court observed: 


“Nihali having succeeded to the pro- 
perties of Jaimal on the strength of that 
will cannot claim any rights in those 
properties over. and above that given to 
her under that will. The life estate given 
to her under the wil! cannot become an 
absolute estate under the provisions of 
the Hindu Succession Act.” — 


64. To the same effect is the decision 
by a Division Bench of this Court in 
Basdeo v. Director of Consolidation, 1969 
All LJ .1027. ; 


. $5.. For the reasons -stated above, we . 


‘are unable to endorse or accept the sub- 


mission made on behalf of the appellants 
that the. case:was governed -by S. 14 (1) 
of the Hindu ‘Succession’ Act. In our 
opinion, the life estate conferred . on 
Basanta . Kunwar ...under . the family 
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arrangement dated April 21, 1932 is a 
‘right. acquired under an instrument 
which prescribed a restricted estate in 
‘her favour in the property. The life 
estate so created is covered by the 
exception engrafted to sub-s. (1) by the 
terms of sub-s. (2) of the Hindu Succes- 
sion -Act, 1956. 


66. It was lastly contended on behalf 
of the appellants that Smt. Basanta Kun- 
war was the absolute owner of the usu- 
fruct. of the five annas share which was 
possessed by her after the death of Smt. 
Bhagwanta Kunwar. She had contribut- 
ed to the construction of the cinema 
building to the extent of '/. from the said 
usufruct and, as such, she became the 
absolute owner of the said half share in 
the cinema building. We don’t feel im- 
pressed by the submission. 

67. It is not disputed that the cinema 
buildmg was erected on the land which 
fell to the share of Mukund Lal and 
Mathura Das and the heirs of Baldeo 
Prasad Athwaria under the decree 
passed in partition Suit No. 21 of 1936. 
The building was an accretion to the lard 
on which it was erected. Assuming that 
Basanta Kunwar was the owner of the 
usufruct of five annas share of the pro- 
perty, she inextricably mixed her own 
property with the property of which she 
was not the owner and in which she had 
only a life interest.. The benefit. of the 
accretion, would, therefore, go to the 
remainderman and he will take not only 
the land but also the building erected 
thereon. The principle embodied in S. €6 
of the Indian Trusts Act would squarely 
apply. 

68. We also do not feel advised to 
accept the submission that the erection 
of the building would enure to the bene- 
fit of Smt. Basanta Kunwar personally. 
The law on the subject has been laid 
down by Mulla in his book “Principles 
of Hindu Law”, 14th Edn. at p. 212 in 
the words given as below: 


“It has thus been held that where 38 
widow inherits landed property in. a vile 
lage from her husband, and with the 
savings of the income of that property 
she purchases other lands in the same 
village, and long after the purchase she 
makes a gift both of the origina] estate 
and the after-purchases to one and the 


same person (being the daughter in that: 


case), only reserving to herself a life 
interest in part of-them, the after-pur~ 
chases constitute accretions to the 
estate: which she ‘has no- power to -alie- 
nate except for a purpose which would 


. Shervani Sugar Syndicate v. Union of India 
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justify alienation of the. original estate. 
It has similarly been held, that where 
the ‘widow erects buildings on land 
belonging to the husband’s estate, or 


deposits money belonging to her 
husbands estate with a banker 
upon the understanding that the inte- 


rest of every year shall be added to the 
principal and the amalgamated sum 
should be treated as a fresh deposit, the 
buildings and the accumulations of the 
interest must be deemed to be accretions 
to the estate, and descendible to. her 
husband’ s heirs.” 

69. For the reasons given above we 
sen no force in First ADpaRI No. 350 of 

9 


70. The result is that First Appeal 
No. 342 of 1969 and First Appeal No. 350 
of 1969 are dismissed with costs to the 
contesting respondents. . 

| Appeals dismissed, 
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M/s. Shervani Sugar Syndicate Ltd., 
Allahabad, Petitioner Vv. Union of India 


. and another, Respondents. 


Civil Misc. Writ Nos. 9383 etc. of 1978 
and 397 etc. of 1979, D/- 10-7-1979. 


(A) Sugarcane (Control) Order (1966), 


Cl. 3, (1) — Fixation of basic minimum ` 
price: of sugarcane — Factors to be 
considered — Expression “having re- 


gard te”, connotation of. 

Clause 3 (1) of the Control Order only 
casts' a duty on the Central Govern- 
ment' to keep-in mind the factors men- 
tioned therein. They provide only the 
guide-line for fixing the basic minimum 
price.’ These factors could not be total- 
ly ignored. They also cannot be said 
to be! exhaustive in the sense that no 
other relevant factor could be taken into 
consideration. (Para 7) 

The effect of the words “having re- 
gard ‘to” will be different jn different 
contexts. The words have life and 
meaning infused in them through the’ 
context in which they are used. In the ` 
context in which the expression has 
been.: used in the Control Order it is 
obligatory on the part of the Central 
Government to take into. consideration 
the various factors enumerated in 
Clause “3” before coming to a decision 
with regard to the price of the sugar- 
cane supplied to the producers of sugar. 
That does not imply that they are the 
only factors which could be taken into 
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consideration. Factors ‘other than those 
mentioned in’ Clause “3” having a 
bearing on the fixation: of’ price ‘of 
sugarcane and having a nexus > with 
that matter could be validly taken in-o 
consideration, (Case la discussed). ` 

E (Para 3) 


In the present case the fact that 
producers of sugar paid Rs. 13.50 per 
quintal for the sugarcane for the præ- 
ceding year was a factor having a 
direct bearing on the fixation of miri- 
mum price for the current year, It 
could not be characterised as irrelevant 
or extraneous, The Central Govern- 
ment, therefore, rightly took that faz- 
tor into consideration. “The fixation of 
the basic. minimum price of Rs. iC/- 
per: quintal, therefore, could not be 
struck down as unreasonable, caprici- 
ous or arbitrary having regard to the 
cumulative effect of the relevant 
tors. 


Further, the requirement of law r2- 
garding consultation with - authorities, 
bodies or associations was fully satis- 
fied by considering the recommendations 
of the Agricultural Prices Commissicn, 
the Bhargava -Commission Report on 
sugar industry and the representation 
of the’ Sugar -.Mills Association, Tas 
recommendations of the Commission are 
based on datas collected by it regard- 
ing cost of production, return to . tne 
growers from various agricultural com- 
modities and the prevailing marhet 
price etc, Since the recommendaticns 
ofthe Commission were taken into =c- 
count by the Central Government whe 
fixing the minimum price of sugarcare, 
it may be accepted that factors (a) and 
(b) set out in Clause 3 (1) of the Con- 
‘trol Order were in fact taken into con- 
sideration while fixing the basic mimi- 
mum price of sugarcane. (Paras 4, 5) 

(B) Sugarcane (Control) Order (1968), 
Clause 3 (1) {e} — Fixation of basic 
_ Minimum price of sugarcane — Prin- 
ciples to he adopted — Interests cf 
consumers are as vital as those of cul- 
tivators —— Recovery of previous year 
~— Whether to be taken into considera- 
tion —— Recovery of the entire crushiag 
season or of the optimum period to be 
taken into consideration. AIR 1977 
Madh Pra 28;' ILR (1976) 55 Pat 639, 
Dissented from, , 


The cost of production of sugarcane 
of any earlier year could have no reje- 
vance in fixing the price of suger- 
cane of the current - year, . Similarly 
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paramount importance, 
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what was the return fo the grower of 
sugarcane from alternative crops and 
tke: general trend. of prices“ of agricul- 
tural commodities in: ‘earlier - years 
could not provide a basis for fixing 
the price of sugarcane produced in 
the current . year. In the same way, 
the availability of sugar to. the consu- 
mer' at a fair price in the preceding 
year or’ any earlier years would be 
wholly irrelevant and so would be the 
case with regard to the price at which 
sugar was sold in the preceding year 
oz any earlier years. The established | 
rales of interpretation do not justify 
the addition of the words “in the pre- 
vious year” after the words “the reco- 
very of sugar from sugarcane” occur- 
rng in sub-clause (e). AIR 1977 Madh 
Fra 28 and ILR (1976) 55. Pat 669, Dis- 
sented from, (Para 9) 


Considerations under sub-clauses (a) 
to (d) refer to the whole year and are 
mot confined to any particular period. 
The language of sub-clause (e) also 
indicates that the recovery of the en- 
ttre crushing season of the factory and 
not a part of it should be taken into 


consideration. (Para 13) 
Since the factors. set out in sub-clauses 
(a) to (d) admittedly relate to the 


whole year there appears to be no re- 
asonable basis for confining the ques- 
ton of recovery of sugar only for a 
particular period. If it was intended 
taat the recovery of only the optimum 
reriod has to be taken into considera- 
ton, that intention would have been 
clearly indicated in express words, The 
cmission to confine the period of reco- 
very to any particular period indi- 
cates that the recovery must be of, the 
entire season or of the normal crush- 
ing season. Since the entire crushing 
Eeriod may vary from factory to fac- 
tory and from year to year, the inten- 
fion under sub-clause (e) appears to 
te that it is the recovery of the nor- 
mal crushing season that has to be 
taken into consideration. The argu- 
ment that the Control Order has been 
framed to safeguard the interest of the 
large number of cultivators also does 
rot appear to be a valid assumption. In 
en industry like the sugar industry the 
interests of the consumers: are as vital 
zs those of. the cultivators, In 
fact the interest -of the consumer is of 
(Para 14) 


(C) Sugarcane (Control) Order (1966), 
Clause 3 (1) Explanation — Fixation of 
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basic minimum price of sugarcane — 
Factorywise fixation of price — Lega- 
lity — Neither irrational nor discri- 
minatory — Expression “producers of 
sugar”, connotation of — (Constitution 
of India, Art. 14). 


The language of Clause 3 (1) and the 
Explanation. appended to it do not 
justify the inference that it is not per- 
missible to fix separately the price pay- 
able by each factory. The language 
used appears to be flexible and wide 
enough to empower fixation of price for 
each factory separately on the basis of 
its percentage of recovery, Each fac- 
tory is required to pay what it actual- 
ly recovers from the sugarcane utiliz- 
ed by it and that forms a rational and 
reasonable basis for fixation of prica. 
The measure is neither irrational nor 
discriminatory. (Para 15) 


(D) Sugarcane (Control) Order (1966), 
Clause 3 (1) -— Fixation of basic mini- 
mum price of sugarcane — Principle 
of rounding up the figure of sugar re- 
covery — Not justified. 

There is no provision of law or prin- 
ciple of accounting which may justify 
the device of rounding up the figure of 
recovery which involves not only con- 
siderable financial burden on the pro- 
ducer but also 
the gain among different cultivators. 
Even if rounding up is to be adopted 
for the purpose of convenience in cal- 
culating the minimum price of sugar- 
cane, it may be done in respect of the 
finally calculated price. The adoption 
of this device with regard to the figure 
of recovery does not appear to be justi- 
fied-on any ground whatsoever and 
must be struck down. (Para 16) 

(Œ) Constitution of India, Art. 226 ~ 
Parties to writ proceedings —— Necessary 
parties — Petitions challenging notifi- 
cation of Central Government fixing 
basic minimum price of sugarcane — 
Notification challenged on ground that 
it was in violation of Sugarcane (Con- 
trol) Order, 1966 — Union of India, 
against whom relief is claimed implead- 
ed in the petition — No relief claimed 
against cane growers as such — Held, 
non-impleadment of sugarcane growers 
co-operative societies as respondents 
was not fatal to the maintainability of 
petitions — They were neither neces- 
sary nor proper parties to be implead- 
ed. . (Para 17) 
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S.'P. Gupta, for Petitioner; G. D., 
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K. N. SETH, J.:— In exercise of the 
powers conferred by Clause ‘3’ of the 
Sugarcane (Control) Order, 1966, the 
Central Government issued Notification 
No. GSR 484 (E)/ESS. Com/ Sugar- 
cane ,dated Ist October, 1978 fixing the 
basic, minimum price of sugarcane for 
the crushing season 1978-79 at Rs. 10/- 
per quintal _ linked to a recovery of 
8.5%: or below with a premium of 
11.7647 paise per quintal for every 
0.1% increase in recovery over 8.5%. 
The notification also specified in the 
schedule annexed thereto the minimum 
price payable by the owners of the 
vacuum pan process sugar factories for 
the aforesaid crushing season. Different 
prices have been fixed for different 
Sugar factories for sugarcane that they 
may purchase. The petitioners have 
challenged the validity of the notifi- 
cation both with regard to the fixation 
of the basic minimum price of sugar- 
cane „and the different prices for the 
petitioner companies specified in the 
schedule. In some of the petitions the 
validity of the order fixing the same 
price for the last year’s standing sugar- 
cane crop has also been challenged. 


2 In this State the purchase and 
supply of Sugarcane is governed by 
the Uttar Pradesh Sugarcane (Regula~ 
tion of Supply and Purchase) Act, 1953 
(U. P. Act 24 of 1953), the U. P. Sugar- 
cane . (Regulation of Supply and Pur- 
chase) Rules, 1954 and the U. P. Sugar- 
cane Supply and Purchase Order, 1954. 
Each sugar factory is required to fur- 
nish to the Cane Commissioner an 
estimate of the quantity of cane re- 


- quired by the factory during the crush- 


ing season. The Cane Commissioner 
on receiving the estimate reserves: or 
assigns an area of sugarcane in consul- 
tation with the factory and the Cane 
Growers Co-operative Society. The fac- 
tory has to purchase all the cane grown 
in the reserved area which is offered 
for: sale to it.and has to purchase such 


1979 


quantity. of sugarcane grown in -he 
assigned area and offered for sale as 
may be determined by the Cane Cam- 
missioner. The agreement entered into 
between the factory and the cane zo- 
operatives or the cane growers envi- 
sages payment of cane price nəti- 
fied by the Government. Clause. ‘3’ of 
the Sugarcane (Control) Order, 1366 
empowers the Central Government to 
fix the minimum price of sugarcane 
payable by the producer of sugar. Zhe 
relevant part of clause ‘3’ run as iol- 
lows:— 


“The Central Government may, a-ter 
consultation with -such authorities, 
bedies or associations as it may deem 
fit, by notification in the official gazette, 
from time to time, fix the minimum 
price of sugarcane to be paid by yro- 
ducers of sugar or their agents for tne 
sugarcane purchased by them, having 
regard to— . 

(a) the cost of production of sugar- 
cane; : as : 

(b) the return tothe grower from 
alternative -crops and the general tr2nd 
‘of prices of “agricultural commodities; 

(c) the availability of sugar to the 


F 


consumer at a fair price; 


(d) the price at which sugar produc-. 


ed from sugarcane is sold by produ- 
cers of sugar, and i 

(e) the recovery of sugar from sugar- 
cane: ` S s 

Provided that the Central Government 
or, with the approval of the Cencral 
Government, the State Government 
may, in such circumstances and sab- 
ject to such conditions as it may 
specify, allow a suitable rebate in the 
price so fixed. | | T 

Explanation—- (1) Different  pr-ces 
may be fixed for different areas or 
different quantities or varieties of sugar- 
cane,” 

3. This clause specifies the factors 
that have to be taken into considera- 
tion in fixing the minimum price of 
sugarcane payable by the producer of 
sugar. 

4, It was urged that the Cenczral 
Government is empowered to fix the 
minimum price of sugarcane. only alter 
consultation with such authorities, 
bodies or associations as it may deem 
fit. It requires consultation with per- 
sons who are interested in the fixa-ion 
of price of sugarcane. 
tion should not be a mere empty forma- 
lity but it should provide an opportu- 


The consulta~ - 
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nity to ‘the interested parties to con- 
sider and weigh each other’s viewpoint. 
The authorities, bodies or associations 
with whom the Central Government 
holds consultation must be chosen 
honestly so that views of all concern- 
ed parties are placed ‘before it, It was 
contended that before issuing the im- 
pugned notification no genuine consul- 
tation. was held with the sugar factory 
owners or their . association who were 
vitally interested in fixation of the 
price. In the counter-affidavit it has 
been averred that in fixing the mini- 
mum price of sugarcane for the year 
in question the recommendation of the 
Agricultural Prices Commission, an 
expert body appointed by the Govern- 
ment to advise it on fixation of prices 


of agricultural commodities including 
Sugarcane, has been taken into consi- 
deration. Its recommendations are 
based on datas collected by it. The 


Central Government also: took into 
consideration the report of the Bhar- 
gava Commission on sugar industry. 
The Indian Sugar Mills. Association of 
which the petitioners are members had 
also made a representation. The file 
relating to the representation of the 
Association was produced before us in 
Court. The notings on the file clearly 
indicate that the . representation made 
by the Sugar Mills - Association was 
fully considered. In our opinion, it 
was not at all necessary that the office 
bearers of the Association and the offi- 
cers of the Central Government should 
have sat across the table and discussed 
and debated every relevant factor or 
material taken into consideration in 
fixing the price of the sugarcane. In 
the representation made by the Associa- 
tion no request was made for any per- 
sonal discussion. The petitioners 
not justified in making the grievance 
that proper consultation was not done 
with the manufacturers of sugar. In 
our opinion, requirement of law regard- 
ing consultation with authorities, bodies 
or associations was fully satisfied by 
considering the recommendation of the 
Agricultural Prices Commission, the 
Bhargava Commissicn Report on sugar 
industry and the representation of the 
Sugar Mills Association. 


5. Fixation of the basic minimum 
price of Rs. 10/- per quintal has been 
challenged on the ground that’ the 
Central Government totally ignored or 
failed to take into consideration the 


‘relevant factors set out in clause ‘3’ of - 


are — 
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the Sugarcane (Control) Order, 1966 
(hereinafter: referred to as the Control 
Order), It was urged that the basic 
minimum price of sugarcane of Rs. 8.50 
fixed for the year 1977-78 was arbitrari- 
ly enhanced to Rs, 10/- although the 
cost of productfon of sugarcane had not 
increased nor had the return to the 
grower from alternative. crops and 
general trend of prices of agricultural 
commodities undergone any change. In 
the petitions it has been asserted that 
there has been no increase in the cost 
of production of sugarcane since last 
year and. that there has also been 
no increase in the return to the 
growers from alternative crops oF 
in the general trend of prices of agri- 
cultural commodities. -On behalf of 
the respondents it has been asserted in 
the supplementary-counter affidavit 
sworn by Sri S. Bansi, Deputy Secre- 
tary to the Government of India, Mini- 
stry of Agriculture and Irrigation, 
Department of Food, that cost of seve- 
ral inputs has increased resulting in 
merease in the cost of production, such 
as cost of agricultural labour, electri- 
sity charges, irrigation rates and ferti- 
lizers. The return available to the 
zrowers from alternative crops has 
also increased. The Government itself 
“as increased its procurement price of 
wheat, rice and some other grains. 
Neither in the petition nor in the 
counter affidavits filed on behalf of 
she respondents any material has been 
furnished regarding cost of production 
of sugarcane or return to the grower 
“rom alternative crops and the general 
-rend of prices of agricultural commo- 
dities. However, we see no reason to 
doubt the averment made on. behalf of 
she respondents that these factors were 
-aken into consideration in fixing the 
{minimum price of sugarcane. Accord- 
ing to the respondents the Central Gov- 
ernment took into account the recom- 
mendations of the Agricultural Prices 
lCommission. The recommendations of 
ne Commission are based on datas 
zollected by it regarding cost of pro- 
uction, return to the growers from 
various agricultural commodities and 
the prevailing market price etc. Since 
the recommendation of the Commission 
were taken into account by the Central 
overnment while fixing the minimum 


lorice of sugarcane, it may be accepted 
that factors (a) and (b) set out in 
Clause 3 (1) of the Control Order were 
fact taken into consideration while 
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A. 1. R 
fixing the basic’ minimum price : off 
sugarcane, 


6. In this connection 
urged that the criteria of availability 
of sugar to the consumer at a fair 
price and the expected market price of 
sugar in the current season have not 
been taken into consideration in fixing 
the basic minimum price of sugarcane. 
According to the petitioners sugar was 
decontrolled with effect from 16-8-1978 
and the distinction between the ‘levy 
Sugar’ and ‘free sugar’ came to an 
end. In view of the record production 
of 65 lac tons of sugar in the year 
1977-78 and discontinuance of the policy 
of supplying sugar to the consumers 
at the controlled rate out of the levy 
sugar, the Central Government must 
have anticipated considerable fall in 
the price of sugar and there could be 
no justification for enhancing the , basic 
minimum price, A chart has been 
annexed to the petitions indicating a 
decline in the market price of sugar 
Since the commodity was decontrolled. 
The average prevailing price of about 
Rs. 210/- per quintal before de-control 
came down te about Rs.. 189/- per 
quintal in October, 1978. On the basis 
of these figures it was urged that 
obviously the Central Government did 
not take into consideration the decline 
in price of sugar while fixing the mini- 
mum price of sugarcane. On behalf of 
the respondents it was urged that 
though immediately after de-control, 
price of sugar disclosed a declining 
trend but subsequently the price again 
started moving up. The stand taken by 
the respondents was that the Central 
Government did take into consideration 
the factors of availability of sugar to 
the consumer at a fair price and also 
the question of the likely market price 
of sugar in determining the minimum 
price of sugarcane. Its decision to 
enhance the minimum price of sugar- 
cane from Rs. 850 to Rs. 10/- per 
quintal was based on the factors set 
out in Clause ‘3’ of the Control Order 
and also the fact that the petitioners 
during the past seasons voluntarily and 
willingly paid prices which were sub- 
stantially higher than the minimum 
price fixed by the Government of India, 
Taking by way of example the case of 
the Neoli Sugar Factory run by M/s, 
Shervani Sugar Syndicate it was point- 
ed out that during the year 1974-75 


while the minimum price for sugarcane 
fixed by the Central Government was 


if was also 


1979 Shervani 
Rs. 9.20 the factory actually paid at 
the rate of Rs. 12.50 to 14.50 per 


quintal. Similarly in- -the year 1975-%6 
while the 
Rs. 9.50 the factory actually paid Fu- 
pees 11.30 to 13.25 per quintal and <n 
the year 1977-78 while the minimaun 
price fixed was Rs. .10.10 the factcry 
actually paid Rs. 13.50. On the besis 
of these figures it was urged that fhe 
minimum price fixed by the Central 
Government for the sugar. season 19”&- 
79 in respect of the aforesaid factary 
at Rs. 12.12 per quintal was much 135s 
than the price actually paid by ‘ke 
factory in the previous year. The fact 
that the factories paid higher price žer 
the sugarcane than the price fixed ty 
the Central Government has not been 
disputed but it was urged that tke 
higher price was paid under’ coerckn 
exercised by the State Government, It 
was further urged that this was an ex- 
traneous and irrelevant  consideraticn 
not contemplated by Clause ‘3’ of tke 
Control “Order and could not be legality 
taken into consideration for fixing tke 
minimum price of sugarcane. It was 
contended that sub-clauses (a) to (3) 
exhaustively’ set out the factors wh:ch 
could validly be taken into’ considera- 
tion in determining the basic miniman 
price. : The price actually paid by the 
factories could not form the basis scr 
determining the: basic minimum . pri=. 

7. There is no material on record 70 
support the allegation that in eér 
lier years higher price for sugarcare 
was paid under coercion exercised Ly 
the State Government. 
tention raised by the petitioners, 
also untenable. Clause 3 (1) of tre 
Control order only casts a duty on the 
Central Government to keep in mixi 
the factors mentioned ‘therein, They 
provide only the  guide-line for fixirg 
the basic minimum price.’ These fec- 
tors could not be totally ignored. They 
also cannot be said to be exhaustive in 


the sense that.no other relevant factcr. 


could be taken into consideration. The 


Supreme. Court in the’ State of Karre-. 


taka v. Ranganatha Reddy (AIR ` 1£°78 
SC 215) _ considered the- content ard 
purport: of the. expressions ‘having 7e- 
gard to’ and ‘shall have regard to’ asd 
cited with approval the ‘following obser- 
‘vation in the decision of the Court of 
‘Appeal in Perf y v. Wright. (1908) 1 EB 
441: 


“UNo mandatory words are there’ iei 
the phrase is simply ‘regard may be the various 


minimum price fixed was. 
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kad”. The sentence is not gramma- 
fical;. but I think ‘the meaning is 
this: Where you cannot compute you 


must estimate, as best as you can, the 
rate per -week at which .the. work- 
man was being . remunerated, and 
to. assist you in making an esti- 
mate: you may have reece to analo- 
fous cases,” 


he Supreme Court then reterred to a 
ew words from the judgment of 
Fletcher Moulton L.- J. at page 458. 
Under the phrase “Regard may be had 
to” the facts ` which the Courts may 
thus ‘take cognizance of aré to be “a 
guide, and not a fetter.”” Again the 
supreme Court in Saraswati Industrial 
Syndicate Ltd. v. Union of India (AIR 


1975 SC 460) while considering the 
anport of the expression ‘having re- 
gard to’ occurring in Clause 7 (2) of 


bd 


The other con. 
S 


the Sugar (Control) Order, 1966 observ- 
ed that this expression only obliges the 
Government to consider as relevant 
cata material to which it must have 
regard, The implication of the expres- 
sion ‘have regard to’ was laid down by 
the Privy Council in Ryots of Gara- 
bandho, v. Zamindar of Parlakimedi 
(AIR 1943 PC 164) thus: 


“The: view taken by the majority of 
the Collective Board of Revenue in 
making ‘the: order dated 19th October, 
1936, which is now “complained of, is 
that the “requirement: to ‘have regard 
to’ the provisions in question has no 
more definite or technical meaning than 


that of ordinary usage,.and only re- 
quires that these provisions must be 
taken into consideration.” 

proceeded to 


Wiscount Simon, L., C. 
cbserve— 


“The expression “have regard to” or 
expressions very close to this, are scat- 
fered, throughout this Act, but the 
exact force of each phrase must be 
considered in ` relation. to -its context. 
end to its -own ` subject-matter, Any 
general interpretation of such a phrase 
is dangerous and unnecessary. as 


8 From the cases “referred to ‘above 
i is apparent that the effect of the 
words ‘having -regard to’ will be . dif- 
ferent in different contexts. The words 


-have, life.-and. meaning: infused in them 


through the context in which they. are 
ised. In the context in. which. it, ar 
teen used in. the Control Order it 

obligatory. on ‘the. part of. the Central 
Government to take into consideration 
factors enumerated in 
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lause ‘3’ before coming to a decision 
ith regard to the price of the sugar- 
ane supplied to the producers of sugar. 
hat does not imply that they are the 
nly factors which could be taken into 
consideration, Factors other than those 
mentioned in Clause ‘3’ having a bear- 
ing on the fixation of price of sugar- 
cane and having a nexus with that 
atter could be validly taken into 
onsideration. In the present case the 
act that producers of sugar paid Ru- 
pees 13.50 per quintal for the sugar- 
cane for the preceding year was a 
factor having a direct bearing on the 
fixation of minimum price for the cur- 
rent year. It could not be characteris- 
d as irrelevant or extraneous. The 
entral Government, therefore, rightly 
ook that factor into consideration. The 
fixation of the basic minimum price of 
Rs. 10/~ per quintal, therefore, could 
not be struck down as unreasonable, 
capricious or arbitrary having regard 
to the cumulative effect of the relevant 
factors. 



















9. The challenge to the fixation of 
minimum price for the petitioner fac- 
tories separately is based on grounds: 
(1) that the Central Government 
wrongly took into consideration the re- 
covery of the previous year and (2) that 
the recovery of the entire crushing 
season and not that df the optimum 
` period, that is, December to March, 
should have taken into consideration. 
According to the petitioners a wrong 
principle was applied with regard to 
sub-clause (e) which relates to recovery 
of sugar from sugarcane. It was urged 
that the normal crushing- season of a 
sugar factory extends from November 
to April which is extended even upto 
July depending on the availability of 
Sugarcane to be crushed. Recovery of 
sugar has to be calculated on the basis 
of the actual recovery made during the 
entire crushing season of a factory and 
the relevant period would be the crush- 
ing season of the year for which sugar- 
cane price is fixed. It is not disputed 
that in fixing the sugarcane price pay- 
able by the producers for the year 
1978-79 the Central Government took 
into consideration recovery of sugar, 
from sugarcane made by the petitioners 
‘in the preceding year and ‘that too for 
the period December to March or . for 
the whole year whichever was more. 
Learned counsel for the petitioners 
contended that ` the 
in Clause 3 (1) that 


(e) means’ 


purchased 


- relevance. 


word ‘sugarcane”’ 


. 
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sugarcane for which -price is. requir- `: 
ed to be fixed under Clause 3 (1), ` 
that is, the sugarcane which shall- be 
and paid for by the peti- 
tioners. The factor — ‘the recovery of ` 
sugar’ from sugarcane’ can be a rele- 
vant factor only if it refers to the 
recovery, from the sugarcane for which- 
the minimum price. is being fixed -under _ 
Clause 3 (1). In case these words refer- 
red to recovery of sugar from any 
other sugarcane, that is, other than that 
which is to be purchased and paid for 
by the producers of sugar, it shall be- 
come: an irrelevant and irrational fac- 
tor. ‘Jt was contended that there was 
no provision in the Control. Order on 
the basis of which it could be assum- 
ed that the expression ‘sugarcane’ and 
‘the recovery of sugar from sugarcane’ - 
referred to the previous year. In sup- 
port ef the contention that in clause (e)- 
the recovery of sugar from sugarcane ` 
referred only to recovery of sugar from 
sugarcane for which the price was be-- 
ing fixed. Our attention was invited to 
sub-clauses (a) to (d) and it was urged 
that each of these factors referred to 
the year for which the cane price was 
sought to be fixed, In fixing the price 
of sugarcane for the current year, the 
cost of production of sugarcane; the 
return to the grower from alternative 
crops and the general trend of prices 
of agricultural commodities, the avail- 
ablity. of sugar to the consumer at a 
fair price, and the price at which .sugar 
produced from sugarcane is sold by 
producers of sugar the datas of the 
previous year could possibly have no 
The contention appears to 
be well founded. The cost of produc- 
tion of sugarcane, of any earlier year 
could have no relevance in fixing the 
price ‘of sugarcane of the current year. 
Similarly what was the return to the 
grower of sugarcane from alternative 
crops and the general trend of prices 
of agricultural commodities in earlier 
years, could not provide a basis for fix- 
ing the price of sugarcane produced 
in the current year. In the same way, 


‘the availability of sugar to the consu- 


mer at a fair price in the preceding 
year or any earlier years would be 
wholly irrelevant and so would be the 
case with regard to the price at which 
sugar:.was sold in the preceding year} 
or any earlier years. The established 
rules of interpretation do not justify 
the addition of the. words. ‘in the pre- 


vious. year’ after the words ‘the reco- 


- +4979 \ 
very of sugar from sugarcane’ occur 
ing in sub-clause (e) and for that rea- 
son we find it difficult to agree witi 
the view expressed in Kalooram Govinc~ 
ram v. Union of India (AIR 1977 Mad 
Pra 28) and the decision of the Patna 
High Court in Standard Refinery & 
Distillery Ltd. v. Union of India (Civ-! 
Writ Jur. Case No, 255 of 1971, D- 
23-4-1976), a copy of which has been 
produced before us. We are not ur- 
mindful of the difficulties in taking 
recovery of the current year into cor- 
sideration, Sugarcane price is normal- 
ly announced in October Le. before the 
commencement of the crushing season. 
At that time it is not possible for tke 
Central Government to take into ac- 
count the recovery of the current yeaz. 
At best only an estimate could be made 
That may ultimately prove to be wice¢ 
of the mark on account of uncertair~ 
ties of climatic conditions, natural 
calamities, working of the factory 
duration of the crushing season etc. ~t 
is this consideration which weighec 
with the Bhargava Commission to re- 
‘ commend that the previous season re~ 
covery be taken into consideration for 
fixing the price of cane which the Gov- 
ernment accepted, 


10. In spite of the interpretation p13 
by us on sub-clause (e) of Clause 3 (. 
of the Control Order we are of the 
opinion that the petitioners are no: 
entitled to challenge the 
the notification fixing the prices pay- 
able by them on the basis of the rece- 
very made in the preceding season co 
` account of the fact that in the repre- 
sentation made by the Sugar Mills 
Association of which the petitioners a73 
members, the practice of taking th? 
recovery of the preceding year was not 


objected to but was accepted as tho 
correct basis, Having accepted that 
basis for a fong number of years t 


petitioners cannot be permitted to tura 
round and take a different stand sf 
‘this stage, 


11. The main contention raised bY 
the petitioners appears to be against 
the principle adopted for fixing th> 
minimum price payable by the pro- 
ducers. According to the impugned noti~ 
fication, over and above the basic mini- 
mum price of sugarcane at Rs. 1C 
per quintal linked to a recovery cf 
8.5% or below, a premium of 11.767 


paise per quintal for every 0.1% i> 
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crease in recovery above 8.5% is pay- 
able by the producers, In calculating 
the rate applicable to a producer, re- 


covery of sugar for the period Decem- 
ber to March, called the optimum period 
of recovery, has been taken into consi- 
deration. The grievance of the peti~ 
tioners is that assuming that recovery 
of the previous year could be taken 
into account it should have been the 
recovery of the entire crushing period 
and not the recovery made during the 
period when it was at the peak. It has 
been urged that there is no warrant in 
Clause 3 (1) of the Control Order for 
taking into consideration the recovery 
of only December to March. In this 
connection it has been asserted that the 
normal period of crushing extends 
from November to May but the sugar 
factories are made to continue crushing 
even after that period on account of 
surplus production of sugarcane by the 
cultivators. During the period 1977-78 
crushing continued even beyond June 
1978 under the direction of the State 
Government, To take the example of 
Neoli Sugar Factory run by M/s, Sher- 
vani Sugar Syndicate Ltd., the crush- 
ing season 1977-78 started on 21st 
November, 1977 and ended on 23rd 
June, 1978 ie, the factory worked for 
215 days during that year. Similar was 
the case with most of the factories in 
the State. These facts. have not been 
controverted by the respondents, 


12. During the current year also, 
barring a few exceptions, almost all the 
factories in the State continued crush- 
ing beyond March. In April, the Cane 
Commissioner issued a direction that no 
Sugar Mill in Uttar Pradesh will close 
erushing operations without Govern- 
ment permission. Under the directions 
issued by the Cane Commissioner, most 
of the factories continued crushing 
throughout April and May. The fac- 
tories that closed down earlier had to 
do so not on account of paucity of the 


sugarcane available for crushing but 
on account of some extraordinary 
Situation. To take the example of 


Neoli Sugar Mills, it had to close down 
earlier because: the labour went on 
strike. 


13. It is common knowledge that re- 
covery of sugar is not at its best in 


. the beginning of the season when the 


Sugarcane crop is not quite mature and 
after March, when the quality of- cane 
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begins to deteriorate. It was urged that 
the minimum price fixed in Cl. 3 (1) 
the Control Order is not only for the 
sugarcane which is purchased and paid 
for during the optimum period but ap- 
plies to sugarcane which is purchased 
and paid for during the entire crush- 
ing season. As pointed out earlier, con- 
siderations under sub-clauses (a) to (d) 
refer to the whole year and are not 


confined to any particular period. The 
language of sub-clause (e) also indi- 
cates that the recovery of the entire 


crushing season of the factory and not 
a part of it should be taken into con- 
sideration, In this connection we may 
refer to the recommendations of the 
Bhargava Enquiry Commission, In the 
opinion of the Commission it is not 
fair to take the recovery of the opti- 
mum period inasmuch as the average 
recovery of this period represents nor- 
mally the best quality of cane. How- 
ever, since the duration of the entire 
crushing season varies from year to 
year it is unsuitable for adoption as a 
basis for fixing the minimum cane price. 
The Commission recommended that the 
‘normal crushing period’ should be 
taken as the basis. This normal crush- 
ing period will be midway the optimum 
period and the entire season. It will 
also be fixed and pre-determined pericd. 
For example, in the case of West U. P., 
the normal crushing period may be 
taken as 15th November to 30th April. 


14. The learned Advocate General 
appearing for the respondents contend- 
ed that the Central Government has to 
keep in view the economy of the 


thousands of cultivators on whom the 
economy of the State depends. The 
Control Order has been framed for 


safeguarding the interest of the culti- 
vators so that they get reasonable 
price for their crop. It was further 
contended that the language of sub- 
clause (e) does not in terms show that 
the recovery that has to be taken into 
account must be for the entire period. 
Consequently it was open td the Cen- 
` tral Government to have regard to the 
recovery for any particular period dur- 
ing a year. Reliance in this connection 
was placed on the decisions of the Ma- 
dhya Pradesh and Patna High Courts, 
mentioned earlier, We regret our inability 
to accept the reasoning adopted `m 
those decisions, Since the factor set out 
in sub-clauses (a), to (d) admittedly 
relate to the whole year there appears 


A L Ro 


to be no reasonable basis for confining 
the question of recovery of sugar only 
for a particular period. If it was intend- 
ed that the recovery of only the opti- 
mum period has to be taken into con- 
sideration, that intention would have 
been clearly indicated in express words. 
The omission to confine the period of 
recovery to any particular period indi- 
cates that the recovery must be of th 
entire season or of the normal crushing 
season, Since the entire crushing period 
may vary from factory to factory and 
from year to year, the intention under 
sub-clause (e) appears to be that it is 
the recovery of the normal crushing 
season that has to be taken into consi- 
deration. The argument that the Con- 
trol: Order has been framed to safe- 
guard the interest of the large number 
of cultivators also does not appear to 
be a valid assumption. In an industry 
like the sugar industry the interests of 
the consumers are as vital as those of 
the cultivators. In fact the interest of 
the consumer is of paramount impor- 
tance as emphasised by the Supreme 
Court in a number of decisions of 
which the latest is the case of Prag 
Ice & Oil Mills (ATR 1978 SC 1296) 
where the Court observed: 











“The interest. of the consumer has fo 
be kept in the forefront and the prime 
consideration that an essential commo- 
dity ought to be made available to the 
common man at a fair price must rank 
in priority over every other. considera~ 
tion.” 


Sugar would have been available fo 
the teeming millions of consumers of 
this vast Country at a fair price if 
the correct basis of recovery of sugar | 
from’ sugarcane would have been adopt- 
ed. The bogey raised by the learned 
Advocate General in his argument that 
if price for sugarcane had been fixed 
on the basis of recovery for the nor- 
mal crushing season, the cultivators 
would have been tempted to divert. 
their. land to other agricultural pro- 
duce: does not appear to be justified, 
It has not been shown that return from 
other agricultural produce like wheat 
etc, was more attractive, 


15. The validity of the impugned 
notification was also challenged on the 
ground that fixation of price factorywise 
was illegal. Reference in this connec- 
tion was made to the use of expression 
‘producers of sugar’ occurring in. the 
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main part of Clause 3 (1) and to th2 
language employed in tke Explanation 
appended thereto that different prices 
may be fixed for different areas or 
different qualities or varieties of sugar- 
cane. Our attention wes also invited 
to Section 3 (3-C) of the Essential Con 
modities Act which uses the expression 
“different prices. may be determined 
from time to time for different ares 
or for different factories of for differ- 
ent kinds of sugar”, According to the 
= learned counsel for the petitioners the 
language used in the Control Order 
indicates that prices should have been 
fixed areawise or zonewise and ndi 
factorywise. It was urged that if i 
was intended that prices may be fixet 
factorywise that would have been clear- 
ly indicated as was dcne in Section 
3 (3C) of the Essential Commodities Act 
It was also urged that under the pre- 
sent scheme different sugar factories 
situate in the same area are requirec 
to pay different prices in respect oe 
same quality of sugarcane because di 
difference in the rate of recovery ol 
sugar and that results in irrationa. 
and unreasonable discrimination. Cr. 
behalf of the respondents it was urget 
that the language employed in the Con- 
trol Order doesnot justizy the inference 
that fixation of price factorywise is nab 
permissible. It was also pointed ow. 
that fixation of price of sugar care 
factorywise has been in vogue for the 
last 30 years and no objection war 
ever raised by the factories, Even the 
petitioners in their representation b2- 
fore the Government did not challenge 
the correctness of fixation of price ch 
that basis: In our opinion, the com- 
tention of the petitioners is untenabh, 
The language - of Clause 3 (1) of the 
Control Order and the Explanation av- 
pended to it do not justify the ia- 
ference that it is not permissible to ix 
separately the price payable by eazr 
factory, The language used appears ìo 
be flexible and wide enough to err- 
power fixation of price for each facto-7 


separately on the basis of its percer- 


tage of recovery. Each factory is re- 
quired to pay what ic actually re- 
covers from the sugarcane utilized by 
it and that forms a rational and reaso2~ 
able basis for fixation of price. Tæ 
measure is neither irrational nor die- 
criminatory. Moreover, since this prac 
tice has been in vogue for a _ long 
period and no objection was taken ev22 


in tha representation made on behalf 
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of the producers,. such an objection de- 
serves to be rejected on that ground 
alone, 


16. For the petitioners it was next 
ecntended that in calculating: the mini- 
mum cane price for individual produ- 
cers the principle of rounding up the 
figure of sugar recovery is neither 
sanctioned by law nor warranted by 
ecuitable considerations.. It is not dis- 
puted that where the recovery figure 
has more than one place of decimal, 
the figure in the first place of decimal 
is increased by one. For example if 
tke recovery is 10.11 or 10.19 it is 
rcunded to 10.2 in both the cases, As- 
suming that the basis of recovery is 
10% and the rate of premium is 10 
paise for 0.1% increase in recovery 
orer the basic recovery, the premium 
works out to 20 paise in both the cases 
although on the basis of actual recovery 
it should be 11 paise in one case and 
18 paise in the other. In the first 
cèse the advantage in favour of the 
grower is 9 paise and in the other case 
itis 1 paise only. The financial im- 
p:ication of rounding up the figure of 
recovery on the producer may be ana- 
lysed with reference to the case of the 
Neoli Sugar Mills. In this case reco- 
very of 10.24% has been rounded up 
te 10.3%. -The increase is by 0.06%. 
The difference in. price at the rate of 
11.76 paise per quintal on increase of 
0.1% comes to 7.05882 paise per quin- 
tel. The normal crushing of the fac- 
tcry during a crushing season is about 
13 lac quintals of sugarcane. The extra 
sum that the factory is required to 
pay on account of rounding up of the 
racovery figure amounts to over 1.27 
lacs. The learned Advocate General’ 
could not point out any provision of) 
law or principle of accounting which!‘ 
may justify the device of rounding up; 
Ae figure of recdvery which involves; 
not only considerable financial burden; 
an the producer but also unequally dis- 
tributes the gain among different cul- 
t:vators. Even if rounding up is to 
be adopted for the purpose of conve- 
mence in calculating the minimum price 
cf sugarcane, it may be done in respect 
cf the finally calculated price, The 
adoption of this device with regard to 
the figure of recovery does not appear 
t be justified on any ground ee 
ever and must be struck down. 


1%. The learned Advocate General 
raised an objection that the non-join- 
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der of the Sugarcane. Growers Co- 
Operative -Societies as respdndents im 


some of the petitions was fatal to the 
maintainability of those petitions as the 
decision of the petitidns would have 
a direct bearing on the financial inter- 
est of the cane growers, Reliance was 
placed on the observation made by the 
Supreme Court in Indian Sugar and 
Refineries Ltd. v, Amaravathi Service 
Co-operative Society Ltd. (1976) 1 SCC 
318. The principle laid down in the 
above case has no application to the 
questions raised in the present peti- 
tions, In that case additional price pay- 
able for the seasons 1960-61 and 1961~ 
62 was determined by the Government, 
No appeal against this order was pre~ 
ferred either by the appellant factory 
or the respondent Co-operative Socie- 
ties gf sugarcane growers. So the addi- 
tional price fixed became final, The 
appellant did not pay the additional 
price. Later on the Government grant- 
ed exemption to the appellant factory 
from paying the additional price with- 
out affording any opportunity to the 
Co-operative Societies. The Supreme 
Court observed that the pdwer to grant 
exemption to factories from payment of 
additional price is intimately connected 
with the right of sugarcane growers td 
claim additional price. It was, there- 
fore, necessary to give opportunity to 
the growers of sugarcane as well as 
the producers df sugar to be heard 
when the Government exercised under 
1966 Control Order for determining the 
additional price and granting exemption 
from payment of additional price since 
the grant of exemption from payment 
of price affected rights and interests 


of growers of sugarcane. The sub- 
sequent order of the Government 
granting exemption to the factories 


from payment of additional price took 
away rights which had accrued in fav- 
our of the growers of sugarcane. Hence 
the sugarcane growers ought to have 
been heard when exemption was granted 
to the factories from payment of addi~ 
tional price. The principle laid down 
in the aforesaid case is not attracted 
to the present petitions. In these peti- 
tions the notification issued by the 
Central Government has been impugn~ 
ed. It is the policy decision of the 
Central Government which is under 


challenge mainly on the ground that 
it was in violation of the Control 
Order. The Unidn of India against 
whom relief has been claimed has 
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been impleaded in all the petitions. No 
relief has been claimed against the 
cane growers as such, On the prin- 
ciple laid down in the General Mana- 
ger, South Central Railway, Secundera- 
bad v. A. V. R, Siddhanti (AIR 197 
SC 1755) non-impleadment of the C 

operative Societies is not fatal to the 
maintainability of the petitions, In our 
opinion, the Co-operative Societies 
were neither necessary nor proper par- 
ties to be impleaded in these petitions. 


18. In the petitions filed by Delhi 
Cloth and General Mills (Writ Petition 
No. 70 of 1979), Simbheoli Sugar Mills 
(Writ Petition No, 398 of 1979), The Tri- 
veni Engineering Works (Writ Petition 
No. 327 of 1979), The Uppar Doab 
Sugar Mills (Writ Petition No. 135 of 
1979); M/s. Swarup Vegetable Products 
Industries (Writ Petition No. 36 of 
1979) and M/s. Modi Industries (Writ 
Petition No. 35 of 1979) the petitioners 
have challenged the validity of the rate 
at which they are required to pay for 
the ‘sugarcane of the last season which 
under the direction of the Cane Com- 
missioner, dated September 28, 1978 
they. are required to purchase and 
consume first before starting: crushing 
of the current season crop. It is not 
disputed that these factories started the 
crushing season 1977-78 in the month 
of November, 1977, They crushed the 
entire cane that was fixed by the 
bonding policy of the Cane Commis- 
sioner, U. P. and satisfied their statu- 
tory obligations for purchase of sugar- 
cane from the cultivators. There was, 
however, an abnormal glut of sugar- 
cane; in the year 1977-78. Under the 
direction of the U. P. Government the 
factories went on crushing sugarcane 
till the end of July, 1978 and thereby 
consumed large quantities of sugarcane 
over and above the quantity of bond- 
ed sugarcane. Still at the end of the 
season some sugarcane could not be 
consumed and remained standing in the 
fields, Before the beginning of the 
season 1978-79 the Cane Commissioner 
issued a direction td the effect that 
these factories shall first consume the 
sugarcane of the last season before 
starting crushing the current year’s 
sugarcane crop. It may be recalled 
that for the year 1977-78 the basic 
minimum price of sugarcane was fixed 
at Rs, 8.50 per quintal linked to a 
recovery of 8.5% or below with a pre- 


mium of: 10 paise per quintal for fur- 
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‘ther 0.1% increase in. recovery abowe 
' 85%. For the year 1978-79 the basic 
minimum price was enhanced to Ru- 
pees 10/- per quintal. The case set Lp 
by the petitioners was that although 
‘their normal crushing season extended 
frdm November to April, they continu- 
ed crushing operations till about the 
‘end of July and thus crushed much 
. more sugarcane than their normal av>- 
rage capacity. According to the peti- 
tioners on the average, recovery fram 
the cane of the last season is less then 
7%. The facts set out above have nət 
been controverted. The contention 2! 
the petitioners was that neither in law 
nor in equity could they be compelied 
to pay for the last season’s sugarcane 
at the rate fixed for the current yeer. 
If that cane had been crushed during 
the last season, the cultivators would 
have received payment at the rate fix- 
ed for the season 1977-78. It was for 
no fault ofthe producers that some came 
still remained in the fields and natural- 
ly they cannot be penalised for utilz- 
ing this cane when admittedly recovery 
from this cane would be beldw the 
normal recovery. The stand taken 3y 
the ‘respondents on the other hand was 
that since the agriculturists were com- 
pelled to keep the crop standing 3n 
their fields and they could not utilize 
the land for growing any other crep, 
they deserve to be compensated sy 
‘directing the producers to pay at the 
enhanced rate fixed for the season 1978- 
79. It was further stressed that low 
recovery from the old sugarcane would 
be reflected in the average recovery “or 
the current year and when the pr-:ce 
will be fixed for the next year’s sugar- 
cane crop the producers shall get the 
advantage in fixation of price. We find 
no justification for compelling the pro- 
ducers of sugar to pay for the eld 
sugarcane at the rate fixed for the 
sugarcane of the current season. What 
would be the policy of the Govern- 
ment for the next season is an un- 
known and doubtful factor, The pro- 
ducers were compelled td  contirue 
crushing till about the end of July 
and admittedly recovery of sugar dar- 
ing the extended crushing season was 
much below the average recovery. ‘The 
Central Government, however, ignored 
the recovery made during November 


‘and after March while fixing the mini- 
mum price payable by each factory zor 
the current season. To compel them 
to pay for the old sugarcane at «he 
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enhanced rate during the current season 
fer a stuff which would yield less 
sugar than the average and that too at 
a time when the price of sugar has fal- 
len considerably below the level pre- 
vailing in the preceding year, does not 
appear to be just and fair. It clearly 
smacks of arbitrariness and seems to 
b2 motivated by extraneous considera- 
tions. In the interest of national eco- 
njmy and to safeguard the interest of 
the cultivators, the direction to consume 
the old standing crop first may be justi- 
fied but the price for this cane must 
not be pegged at a rate higher than 
tae rate applicable for the sugarcane of 
1377-18 season. 


19. In Writ Petition No. 10649 of 
1978 filed by Rai Bahadur Narain Singh 
Sugar Mills Ltd, - Saharanpur, and 
some other petitions the petitioners have 
challenged the legality and reasonable- 
ress of the rate of rebate fixed under 
sub-clauses (a) and (b) of proviso (1) 
to Clause 3-A df the Control Order, in 
respect of sugar cane delivered at the 
cut purchasing centres of the peti- 
tioners. Under the aforesaid provisions 
deductions are restricted to a ceiling 
cf 32 paise per quintal of cane both in 
respect of cane hauled by rail and road 
transport, Before Clause 3-A was intro- 
Order in 1976 
deduction was provided for in the noti- 
feation issued under Clause 3 of the 
Control Order. The ceiling of 32 paise 
per quintal was fixed as far back as 
1958-59. The State Government of 
Uttar Pradesh permitted a rebate at 
the rate of Re. 1/~ per quintal during 
the last few years. According to the 
petitioner in Writ Petition No, 10649 of 
~978, the actual cost of transporting of 
sugarcane from the out purchasing cen- 
tres to the petitioner factory which in- 
cludes loading charges, freight annual 
xachcha road repair and salaries of 
supervisory staff comes to about Ru- 
pees 1.135 per quintal. In the year 
~977-78 the total purchase of sugarcane 
by the petitioner amounted to over 38 
tac quintals, out of which purchase at 
the factory gate was of over 10 lac 
quintals and purchase at outer centres 
was about 28 lac quintals. The loss 
suffered by the factory on account of 
the difference between the rebate per- 
mitted and the actual cost of trans- 
porting amounted to over 20 lacs, Ac- 
eording to the other petitioners the 


incidence of transporting . charges on 
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out station cane amounts to Rs. 1.50 
per quintal. In the representation made 


by the Sugar Mills Associations neces- 
sary particulars of the transportation 
charges were set out in detail. The 
correctness of the facts and figures 
furnished by the petitioners have not 
been specifically disputed, At one stage 
during the course of hearing it was 
stated on behalf of the respondents 
that the Union Government was consi- 
dering revision of the rebate in case of 
Sugarcane delivered at out station pur- 
chasing centres but subsequently we 
were informed that the matter was not 
under consideration of the Central Gov- 


ernment at present. In view of the 
fact that the cost of transportation 
charges have increased considerably 


during the last couple of years, main- 
taining the rate of rebate at 32 paise 
per quintal appears to be arbitrary and 
unreasonable, These out station pur- 
chase centres are sometimes situate at 
a distance of 10 to 15 miles away from 
the factory premises. A rebate of 32 
paise per quintal for purchases made 
at these centres cannot possibly meet 
the actual expenses incurred by the 
producers of sugar. The matter de- 
serves to be considered afresh by the 
Central Government. 


20. In the result, the petitions 
allowed with costs. The impugned 
Notification dated ist October, 1978 
fixing the minimum price payable by 
the petitioners specified in the Schedule 
is quashed and we direct that the mini- 
mum price of sugarcane payable by the 
petitioner factories during the year 
1978-79 be re-fixed in accordance with 
law keeping in view the observations 


made in this judgment. 

21. We further direct that in res- 
pect of sugarcane of the last years 
which the petitioners Delhi Cloth and 
General Mills, Simbhaoli Sugar Mills; 
The Triveni Engineering Works, The 


Uppar Doab Sugar Mills, M/s. Swarup 
Vegetable Products Industries and M/s. 
Modi Industries purchased under the 
direction of the Cane Commissioner, 
Uttar Pradesh, the price shall not ex- 
ceed the minimum price fixed under 
the notification issued by the Central 
Government for the year 1977-78 in 
respect of the aforesaid petitioners. 


Central 
rebate 


29, We further direct the 
Government to fix the rate of 


are - 
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allowable in case of sugarcane deliver- 
ed at gut station purchasing centres at 
a rational and reasonable basis keeping 
in view the cost of transportation both 
in respect of sugarcane hauled by rail 
and road transport, 


Petitions allowed. 


AIR 1979 ALLAHABAD 406 
DEOKI NANDAN, J. 


Smt. Chandrawati Devi and another, 
Appellants v. Surendra Pal Singh, Re- 
spondent. ‘ 


Second Appeal No, 838 of 1969, D/- 
9§-5~19'79,* 


Transfer of Property Act (1882), Sec- 
tions 111 (g) and 114-A — Subsisting 
lease of plot providing for forfeiture 
of lease not determined by notice of 
intention to determine it — Sale of 
lease-hold is void. 


Where the lessor did not serve notice 
contemplated under S. 111 (g) and 
also under S. 114-A determining the 
lease on the breach of condition en- 
tailing forfeiture of the lease and en- 
titling the owner to re-enter, the lease 
would be deemed to be subsisting and 
claim of person claiming to be the 
transferee of the lease-hold in posses- 
sion would be lawful. Consequently. 
the sale of the plot under lease, with- ` 
out determination of lease by notice 
under S$. 111 (g) would be void as 
the owner of the plot had no right to 
sell it with vacant possession and un- 
encumbered with the lease. AIR 1960 
Pat 525, Foll; AIR 1960 J&K 50 (FB), 


Disting. _ (Para 10) 
Cases Referred: Chronological Paras 
AIR 1960 J&K 50 (FB) 10 
AIR 1960 Pat 525 9 

N. ‘C. Chaudhari, for Appellants; 


Shambhu Prasad, for Respondent, 


JUDGMENT:— This is a plaintiffs’ 
second appeal in a suit for recovery of 
Rs. 3500/- with pendente lite and futura 
interest thereon. 


2. The 
follows: 


plaintiffs’ - case was as 
The defendant-respodent’s 


*(Against judgment and decree of L.R. 
Kohli, Civil J., Etah, D/- 13-12-1968). 
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grandfather Kunwar Madho Singh was 
the Zamindar of Village Bankner. de 
had plotted out some of his land and 
disposed of all the plots on 99 years 
lease to different persons. The defen- 
dant-respondent came to be the owrer 
of the said property on the death of 
Kunwar Madho Singh as his heir and 
legal representative. The defendant-ze- 
spondent assured the plaintiff-appellants 
that plot No.12 ofthe said plots in vil- 
lage Bankner was inhis possession as 
proprietor, inas much ason account of 
the breach of the terms of the lease 
originally granted to one Piyarey Lal, 


the defendant-respondent’s: ances-:or 
had resumed his possession over ‘he 
plot. The plot was not inhabited and 
believing the assurance given by the 
defendant-respondent that he had the 


right to transfer the same, the plan- 
tiff-appellants purchased it on 16th 
August, 1964 on payment of Rs. 300)/- 
as consideration for the same. The 
plaintiffi-appellants tried to take pəs- 
session of the plot of land after the 
execution and registration of the sale- 
deed but Smt. Rambha Kumari, © 
was originally impleaded as defendant 
No. 2 in the suit, and her relatives 
obstructed them and did not permit 
them to enter into possession and lajer 
on served anotice dated 10th Sept. 1864 
claiming that she was the owner of~he 
plot of land and the plaintiffs did not: 
get any rights under the sale-de=d, 
The plaintiffs thereafter repeatedly 
requested the defendant-respondent to 
put them into possession of the plot 
land but he expressed his inability to 
do so, and thus the plaintiff could not 
get possession over the land. The cen- 
sideration paid by the plaintiffs for 
the sale had accordingly failed on ac- 
count of the defendant-respondert’s 
failure to put them into possession of 
the plot of land sold and the plaintiffs 
are entitled to recover the sale con- 
sideration of Rs. 3000/- along with 
Rs. 250/- as expenses incurred on -he 
sale and Rs. 250/- as interest at the rate 
of one percent per mensem from che 
date of the sale up to the date of -he 
suit as damages. In the suit as -or‘gi- 
nally instituted Smt. Rambha Kurari 
was impleaded as the second defendant 
and the relief claimed was firstly for 
possession over the plot of land and 
in the alternative for recovery of the 
amount of Rs. 3500/- with pendente 


lite and future interest, but by an 
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zmendment of the plaint, the name of 
Smt. Rambha Kumari was deleted from 
the array of defendants and the relief 
sor possession was also given up. and 
anly the relief for recovery of Ru- 
pees 3500/- along with pendente lite 
znd future interest against the defen- 
dant-respondent remained, 


3. The  defendant-respondent con- 
sted the suit on the following pleas: 
The plaintiffs had no cause of action 
against the defendant-respondent, The 
wlot of land is in the possession of 
“he plaintiffs and even if it was prov- 
ed that Smt. Rambha Kumari was in 
mossession. the plaintiffs are not en- 
dtled to recover the consideration for 
“he sale or damages agains? the de- 
sendant-respondent, inasmuch as the 
defendant-respondent had not commit- 
ved any breach of the terms of the 
sale. Smt. Rambha Kumari was not in 
wossession of the plot of land in suit 


‘and even if she claimed any right or 


interest therein it was not tenable 
against the proprietary rights in the 
Rand, which stood transferred to the 


plaintiff-appellants and the possession 
celivered to them by the defendant-res- 
Fondent. It was further pleaded by the 
cefendant-respondent that his grand- 
sather Kunwar Madho Singh had estab- 
Kshed a new _ residential settlement, 
which was known after him as Madho- 
wuri, on plot No. 66 by dividing the 
End into building plots out of which 
plots Nos. 12 and 13 were given on a 
£9 years lease to one Kunwar Sultan 
singh. Similar leases. were granted to 
ethers in respect of other plots. It was 
ene of the conditions of the leases that 
the lessee must within three years of 
“he grant of the lease erect at least a 
>Soundary wall and in case the lessee 
sailed to do so the lease would be 
able to be forfeited and the lessor 
‘would. be entitled to re-enter into 
>ossession without notice and thereafter 
-o use or dispose of the land in any 
manner he liked, and the lessee would 
™ that event be not entitled to any 
~efund of premium or any amount. 
<unwar Sultan Singh did not erect the 
aecessary constructions within three 
years of the grant cf the lease to him, 
~vhereupon the lease automatically stood 
eancelled and the defendant-respondent 
and his ancestor re-entered into posses- 
-ion of the land and started cultivating 
+ as before. Some other persons had 


similarly not made construction within 
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three years of the grant of lease of 
other plots in the said _ residential 
settlement and the defendant had under 
the terms of the lease resumed their 
plots of land also and sold the same to 
other ‘persons who had thereafter rais- 
ed constructions thereon. Plots Nos. 20 
and 23 of the said residential settle- 
ment were in this manner purchased by 
Shri Gulab Singh father-in-law of Smit, 
Rambha Kumari from the defendant- 
respondent’s ancestor and the plaintiff 
was a tenant in possession of the build- 
ing thereon and was thus in know of 
the full facts and had taken the sale 
only after being satisfied about defen- 
dant-respondent’s title, and possession 
had also been delivered to them by 
the defendant-respondent, There were 
existing constructions on the plct of land 
in suit. which belonged to the plaintiffs 
and the plaintiffs are in peaceful posses- 
sion thereon. It was then pleaded that 
the plot of land in suit had never been 
given by the defendant-respondent to 
Smt. Rambha Kumari who had no claim 
of any kind in that land and even if 
she or her father-in-law Sri Gulab 
Singh were raising unlawful , construc- 
tions and were unlawfully interfering 
with the plaintiffs’ possession then in 
that case the defendant-respondent had 
no objection to the suit being decreed 
against Smt. Rambha Kumari, who as 
moticed above was originally impleaded 
as the second defendant to the suit 
and the relief for possession was claim- 
ed against her. It was then pleaded 
that if Smt. Rambha Kumari set up 
any transfers from the originai_ lessee 
of the plot of land in suit, the defen- 
dant-respondent had mo knowledge. of 
the same, and they were all unlawful 
and mot binding on him, as the origi- 
nal lessee had no right to transfer the 
land or to give possession thereon to 
Smt. Rambha Kumari, and in any case 
the only person liable was Smt. Ram- 
bha Kumari and not the defendant-res- 
pondent, whether in respect of the 
claim for possession or damages. In the 
end it was pleaded that the suit 
against the defendant-respondent was 
not maintainable. 


4. The trial court framed the follow- 
ing issues:— 


1. Whether the defendant failed to 
deliver peaceful possession of the land 


in dispute to the plaintiffs under the 


terms of the ‘sale-deed as alleged? -If - 


1 
1 
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so, whether he is liable to refund the 
sale consideration together with all 
other: incidental expenses amounting to 
Rs. 250/- to the plaintiffs as alleged in 
case ‘he is unable to deliver possession 
of the land in dispute to the plaintiffs? 


2 Whether the plaintiffs are entitled 
to any interest as claimed? If so, to 
what: amount of interest are the plain- 
tiffs entitled? 


3. To what relief, if any, are the 
plaintiffs entitled? o 


4. Whether the suit is bad for non- 
joinder of Smt. Rambha Kumari as a 
party to the suit as alleged in para 3 
of the additional written statement of 
the defendant? 


5. 'On issue No. '1 the trial cour 
found that possession over the plot of 
land ‘in suit was not delivered by the 
defendant-respondent to the plaintiffs, 
and that consequently the consideration 
for the sale failed and the sale becama 
void jand the defendant-respondent was 


‘Jiable' to refund the sale-consideration of 


Rs. 3000/- along with the sum of Ru- 
pees '250/- which was found to have been 
spent: by the plaintiffs in connection 
with ‘the sale. On issue No. 2, the trial 
court: held that the plaintiffs were en- 
titled! to recover interest at 6 per cent 
per annurn instead of one per cent per 
mensem and accordingly found tha 
plaintiffs entitled to recover Rs. 125/- 
as interest. On issue No. 4. the trial 
court: held that Smt. Rambha Kumari 
was not a necessary party to the suit, 
and jon these findings it decreed the 
suit for recovery of. Rs. 3,375/- with 
pendente lite and future interest af 
four per cent per annum and costs, 


§. On appeal by the defendant-res- 
pondent, the lower appellate court fof- 
mulated the following five points for its 
determination: ) 


L. Whether or not the defendant had 


transferable interest on the date of tha 


w 


execution of the sale-deed? 


2. Whether or not the plaintiffs were 


put in possession? 


3. Assuming, that the plaintiffs were’ / 


not put in possession, can the plaintiffs 


be granted the relief claimed in 
sence of the cancellation of the 
deed? l 


ab- 
sale- 


i 
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4, Whether, there were any founca- 
tions in the land in suit before the ex- 
ecution of the sale-deed? If so, effect? 


5. When were the constructions mede 
‘in the land in suit by Smt. Ramtha 
Kumari and what is effect thereof on 
the suit? 

On the first point the lower appellate 
court held that the defendant had a 
transferable and subsisting title in the 
plots of land in suit on the date of 
the sale. On issue No. 2. the lower ap- 
pellate court held that the plaintiŤs’ 
case that they were not put in possəs- 
sion of the plot of land in suit was `n- 
correct. On point No. 3, it held that it 
was for the plaintiffs to protect their 
interest and they could not hold the 
defendant liable for anything so long as 
the title to the plot of land in suit 
continued to vest in them, and not hav- 
ing claimed the cancellation of the sale- 
deed they were not entitled to refind 
of the sale consideration. On paint 
No. 4, the lower appellate court found 
that there were no foundations existmg 
on the plot of land in suit before che 
execution of the sale-deed and even if 
they existed before the execution of 
the sale-deed, it could not be held taat 
the foundations had been laid by Kun- 
war Sultan Singh because the deed of 
exchange made by him showed taat 
there were no constructions on the land; 
and, therefore, the existence of founda- 
tions does not in any way help che 
plaintiffs. On point No. 5, the lower 
appellate court found that raising of 
constructions by Smt. Rambha Kumari 
on the plot of land in suit does not 
entitle the plaintiffs to a decree against 
the contesting defendant, and the plain- 
tiffs had to thank themselves for delet- 
ing the name of Smt. Rambha Kumari 
from the array of the defendants. In 
the result the lower appellate court al- 
lowed the appeal and dismissed the 
suit, 


T. The first point raised by the learn- 
ed counsel for the  plaintiff-appellants 
before me was that the defendant- 
respondent did not have the saleadle 
interest in the land which he had pur- 
ported to sell to the plaintiffs by fhe 
sale-deed in question, and the finding 
of the lower appellate court on the 
first - point raised by it for determir:a- 
tion, is erroneous.in law. Now, it cen- 
not be disputed that the defendant-res- 
pondent was the owner of the land. It 
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is clear from the pleadings that he had 
purported to sell a vacant plot. of land 
of the housing scheme named Madho- 
puri to the  plaintiff-appellants, un- 
encumbered with and free from the 
lease granted in respect thereof by his 
grandfather .Kunwar Madho Singh to 
Kunwar Sultan Singh. If the lease had 
been duly determined or could be deem- 
ed to have become void in law and the 
defendant-respondent owas in actual 
possession of the land on the date of the 
sale, the obstructions raised by Smt. 
Rambha Kumari could be regarded to 
be unlawful, and in that situation it 
could possibly be said for the defen- 
dant-respondent that having sold the 
plot of land in suit to the plaintiff-ap- 
pellants and having put them in such 
possession as the nature of the property 
permitted, it was for the plaintiff ap- 


pellants to protect their title and 
possession against a trespasser like 
Smt. Rambha Kumari. On the other 


hand if it is found that the lease 
granted to Kunwar Sultan Singh by 
the defendant-respondent’s grandfather 
had not been determined and possession 
over the plot of land in suit had not 
been resumed by the defendant-respon- 
dent in accordance with law, the ob- 
struction put in by Smt. Rambha 
Kumari would be lawful and under a 
valid title from the defendant-respon- 
dent, provided, of course, the chain of 
transfers of the lease of the plot of 
land in suit from Kunwar Sultan Singh 
to Smt. Rambha Kumari was duly 
established; and in. such a case the 
defendant-respondent would be liable to 
refund the sale-consideration and pay 
damages for breach of warranty of 
title and peaceful possession of the 
property which he had purported to sell 
to the plaintiff-appellants, 


8 All that has been urged on be« 
half of the defendant-respondent is 
that on -breach of the condition of the 
lease requiring the lessee to raise con- 
struction on the land within three 
years of the grant of the lease, the 
lessor had resumed the land. Now the 
lessor in this case was the defendant- 
respondent’s grandfather. He may have 
been the Zamindar and may have been 
a big Zamindar at that time, but he 
did not enjoy the prerogative of the 
sovereign or of the government to re- 
sume any land belonging to him. The 
lease was governed by the provisions 
of the Transfer of Property Act, Under 
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Section 111 of the Transfer of Property 


Act, a lease of immoveable property 
determines— 
(a) to (dd)... siete 


(e) by express surrender; that is to 
say, In case the lessee yields up his 
Interest under the lease, to the lessor 
by mutual agreement between them; 


(f) by implied surrender; 


(g) by forfeiture; that is to say (1) in 
case the lessee breaks an express con- 
dition which provides that, on breach 
thereof, the lessor may re-enter; or 
(2) in case the lessee renounces his 
character as such by setting up a title 
in a third person or by claiming- title 
in himself; or (3) the lesseeis adjudicat- 
ed an insolvent and the lease provides 
that the lessor may re-enter on the 
happening of such event; and in any 
of these cases the lessor of his trans- 
feree gives notice in writing to the 
lessee of his intention to determine the 
lease: . 

(h) on the expiration of a notice to 
determine the lease, or to quit, or of 
intention to quit, the property leased, 
duly given by one party tothe other, 


9 Section 114-A of the Transfer of 
Property Act provides as follows: 


“where a lease of immovable pro- 
perty has determined by forfeiture for 
abreach of an express condition which 
provides that on breach thereof the 
lessor may re-enter, on suit for eject- 
ment shall lie unless and. until the 
lessor has served on the lessee a notice 
in writing; 

(a) specifying the 
complained of; and 

(bj if the breach is capable of re- 
medy, requiring the lessee to remedy 
the breach; and the lessee fails, within 
a reasonable time from the date of the 
service of the notice, to remedy the 
breach, if it is capable of remedy. 


particular breach 


Nothing in this section shall apply to 
an express condition against the as- 
signing, underletting, parting with the 
possession, or disposing, of the property 
leased, or to an express condition re- 
lating to forfeiture in case of non-pay=- 
ment of rent.” 

It is nobody’s case and there is noth- 
ing to show that the lessee Kunwar 
Sultan Singh or his transferee or assig- 


Chandrawati Devi v. Surendra Pal 
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- Dees ever expressly or impliedly sur- 


rendered the lease and the lessor ac- 
cepted the surrender. The case set up 
by the defendant-respondent is that his 
grandfather resumed the land on the 
breach of the condition requiring the 
lessee to construct upon the land with- 
in three years which entitled the les- 
sor, the defendant-respondent’s grand- 
father, to forfeit the lease and re- 
enter; on the land. The condition of 
the lease granted to Kunwar Sultan 
Singh entitling the lessor to forfeit the 
lease and to re-enter upon the land on 
breach of the condition to build with- 
in three years, has been quoted in 
paragraph 7 of the defendant-respon- 
dent’s written Statement. It provides 
for the forfeiture of the lease and gives 
the lessor the right to re-enter with- 
out giving any notice to the lessee, 
The question is whether the lessor 
could; do so without serving the notice 
required to be served under clause  (h) 
of Section 111 or Section 114-A of the 
Transfer of Property Act. According to 
Mulla’s Transfer of Property Act, Sixth 
Edition, at pages 754-755 the giving of 
a notice in writing is, since the amend- 
ment |of the Act in 1929 an essential 
condition of forfeiture taking effect in 
law even if the lease contains a clause 
to the contrary. The case of _Ram- 
niranjan v, Gajadhar {AIR 1960 Pat 
525) supports the view. Nothing has 
been shown to me to displace this posi- 
tion of law, 


10. | All that the learned counsel for 
the respondent urged was to rely on 
a Full Bench decision of the Jammu 
and Kashmir High Court in Bhagat 
Rajindar Kumar Sawhney v, State of 
Jammu and Kashmir (AIR 1960 J&K 
50). That was a case arising on a writ 
petition against the State of Jammu 
and Kashmir, The question involved 
was an interpretation of the words 
‘liable to resumption” appearing in 
Rule 25 of the relevant rules. It was 
held that a lessor while enforcing his 
right of forfeiture has every right to 
take possession of the premises provid- 
ed it iis done peaceably and without 
any actual resistance. The question 
whether the lease could be determined 
on entailing forfeiture without serv- 
ing the required notice under Section 
111 (g) did not arise in that case. On 
the facts, that case is clearly distingui- 


shable and does mot lay down any 
proposition of law contrary to what 
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has been stated above about the nec2s- 
sity of serving a notice for determina- 
tion of a lease under Section 111 {g) 
of the Transfer of Property Act. The 
defendant-respondent or his predec3s- 
sor-in-interest did mot determine fhe 
lease by a notice in writing as requir- 
ed by Section 111 (g), on the alleged 
breach of the condition entailing for- 
feiture of the lease and entitling him. 
to re-enter. In the absence of such a 
notice determining the ,lease, the lease. 
subsists, and that being so the claim 
of Smt. Rambha Kumari, who claims 
to be a transferee of the lease-hold in 
possession of the plot of land in suit, 
must be upheld as lawful. It follews. 


that the defendant-respondent did not. 


have any right to sell the plot of lend 
with vacant possession and un-encum< 
bered withthe lease: The defendant-re~ 
spondent did’ not, therefore, have «ny 
right to sell that which he purportec to 
sell to the plaintiffs. The considerat-on 
paid by them failed. The sale was vcid, 


it. In view of the aforesaid cen- 
clusion the other points pale into im- 
significance. Even if possession is taken 
to have been formally delivered by -he 
defendant-respondent to the plaintiffs, 
it was almost immediately thereafter 
interfered with and obstructed by Snt, 
Rambha. Kumari. Her interference was 
lawful and in fact successful. Indeed, 
as found by the trial court there was 
no actual delivery of possession. The 
mere recital in the sale-deed of deli- 
very of proprietary possession was. rej- 
ther here nor there. It could at test 
be construed to be a delivery of r- 
mal possession which, in the facts end 
circumstances of the case proved in- 
effectual. It has not been held by -he 
lower appellate: court that the transfers 
of the lease-hold under which Smt 
Rambha Kumari was claiming were non=- 
existent. There was a good reason for 
the plaintiffs to exempt Smt. Rambha 
Kumari from the suit and to confine 
their claim to a refund of the sale-con- 
sideration with damages for the ex- 


penses thrown away on the sale, md 
interest on the money paid, against. -he 
defendant-respondent - alone as che 


interference and obstruction by Smt, 
Rambha Kumari in the plaintiffs’ pos- 
session was based on a lawful title 
under the defendant-respondent, 


12. In the result the appeal succeeds 
and is allowed with costs, The judg- 


` 
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ment and decree of the lower appellate 
court are set aside. The decree of the 
trial court is restored and the plain- 
tiffs’ suit for recovery of Rs. 3,375/- 
with pendente lite and future interest 
at four per cent per annum shall stand 
decreed with costs throughout, 


Appeal allowed. 
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Sukh Lal, Applicant v, Ghasi Kam, 
Respondent. 

Civil Revn, No, 92 of 1977, Dj- 
30-3-1979;" i 


. Civil P. C. (1908), O. 21, R. 95 —- 
Execution sale — Delivery of property 
— Application by auction purchaser — 
Limitation — Starting point — Sale 
called in question by judgment-debtor 
by filing objection under S. 47 — Limi- 
tation to be computed from termination 
of proceedings commenced upon objec- 
tion under Section 47 and not from 
the date of issue of sale certificate — 
Limitation Act (1963), Art. 134 — Words 
“when the sale becomes absolute” to 
be given wider . meaning. AIR 1950 
Assam 89 and AIR 1968 Pat 70, Fol- 


lowed. (Fara 6) 
Cases Referred: Chronological Paras 
AIR 1968 Pat 70- 6 
AIR. 1950 Assam 89 4,6 
AIR 1934 PC 134:1934 All LI 618 
4,6 

AIR 1933 Cal 311 6 
AIR 19382 Cal 75 6§ 
Saeeduddin, for Applicant; M. G 


Agarwal, for Respondent, 


ORDER:— This is a judgment-deb- 
for’s application in revision directed 
against an order passed by the learn- 
ed District Judge, Rampur allowing a 
Revision filed by the opposite party 
against an order passed by the learn- 
ed Munsiff Rampur dismissing the ap- 
plication. of the opposite party for 
delivery of possession under Order 21, 


Against order and judgment of Maha- 
vir Singh, Dist. J., Rampur, D/- 
27-10-1976. 


FW/HW/C972/79/GDR 
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Rule 95 of the Code of Civil Proce- 
dure, i A ; 


2. The relevant facts are these, In 
execution of a decree obtained against 
the judgment-debtor-applicant, certain 
properties: belonging to the judgment- 
debtor were auctioned on 14-11-73. The 
property was purchased by the op- 
posite-party. A formal order confirm~ 
ing the sale was passed on 30-5-1974, 
The judgment-debtor-applicant filed an 
objection under Section 47 of the Code 
of Civil Procedure on 26-7-1974 ques- 
tioning the liability of the properties in 
question to be sold and challenging the 
validity of the execution proceedings 
which had led to the sale of the pro- 
perties in question. This objection was 
contested by the opposite-party and 
it was eventually dismissed on 7-2-76. 
On the termination of the proceedings 
commenced upon the objection of the 
judgment-debtor-applicant, a sale certi- 
ficate was issued in favour of the op- 
` posite-party on 7-4-1976, On 12-4-1976, 
the applicant (opposite party} moved 
the application giving rise to this Revi- 
sion for delivery of possession under 
Order 21, Rule 95, Civil P. G, 


3. The judgment-debtor applicant 
contested the aforesaid application and 
raised a plea that the application was 
barred by limitation having been filed 
more than one year after the deter- 
mination of the sale. The objection was 
upheld by the trial court which dis- 
missed the application of the auction- 
purchaser opposite~party on the ground 
that it was barred by time, 


4. Aggrieved, the auction-purchasér 
opposite-party filed a Revision before 
the learned District Judge, Rampur. 
The learned District Judge took the 
view that for the purposes of comput- 
ing the period of limitation prescribed 
under Article 134 of the I Schedule of 
of the Limitation Act, the period of 
limitation for an application by auction- 
purchaser for delivery of possession 
would be one year from the date of 
the termination of the proceedings 
commenced upon the objection of the 
judgment-debtor-applicant under Sec- 
tion 47, Civil P. C. in which the vali- 
dity of the sale had been directly call- 
ed in question. The learned District 
Judge relied on a decision of the Assam 
High Court in Krishnadatta Bu] arbarua 
v. Sindhuram Chaudhry reported in 


‘ limitation, 
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AIR 1950 Assam 8§ which has placed 


reliance on a decision of the Privy 
Council in Chandra Mani Saha v, 


Anarjan Bibi reported in AIR 1934 PC 
134. The learned District Judge held 
that the application of the auction-pur- 
chaser, was, therefore, not barred by 
The revision of the auction- 
purchaser was allowed and the order 
passed by the trial court was set aside, 
The trial court was directed to deliver 
possession of the property to the auce 
tion-purchaser, 


5. Aggrieved, the judgment-debtor 
has filed the present revision. Learned 
counsel for the applicant has contend- 
ed that the limitation for an applica- 
tion by an auction-purchaser has to be 
computed from the date of the confir- 
mation of the sale in view of provix 
sion of O. 21, R. 92, C. P. C. Learned 
counsel for the opposite-party on the 
other ‘hand urged that the view taken 
by the Assam High Court in the afore~ 
said case is correct and sound and the 
order passed by the learned District 
Judge: calls for no interference by this 
Court. 


6. Having heard learned counsel for 
the parties, I am clearly of the view 
that the decision of the learned Dis- 
trict Judge is perfectly correct, and 
that this revision has no force, The 
question which falls for determination 
is when does a sale become absolute 
within the meaning of Article 134 of 
the Limitation Act. The Privy Council 
in the above mentioned decision in the 
case of Chandra Mani Saha v. Anarjan 
Bibi (supra) has observed as follows:—~ 


. "Upon a consideration of the sec 
tions and orders of the Code, their 
Lordships are of the opinion that in 
construing the meaning of the words 
‘when! the sale becomes absolute’ in 
Article 180, Limitation Act regard must 
be had not only to the provisions of 
Order: 21, Rule 92 (1) of the Schedule 
of the Civil Procedure Code, but also 
to other material sections and orders of 
the Code, including those which relate 
to appeals from orders made under 


Order 21, Rule 92 (1).” 


The Assam High Court followed tha 
above dictum of the Priviy Council and 
held that even where a judgment-deb= 
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tor questions an execution sale under 
Section 47 of the Code of Civil Pro- 
cedure, the sale cannot be said to have 
become absolute until the objection is 
finally determined. .The Assam High 
Court upon a consideration of the vari- 
ous cases including the case in Chhogan 


Lal Bagri v. Behari Lal Sahai Ray ` 


reported in AIR 1933 Cal 311, which 
case was approved by the Privy Coun- 
cil in Chandra Mani Saha v. Anarjan 
Bibi (supra} holding that it would not 
be correct fo say. that sale becomes 
absolute only on a formal order con- 
firming the sale under Order 21, Rule 
92, Civil P. C. The ratio of the case 
decided by the Assam High Court in 
Krishnadatta Bujarbarua v, Sindhuram 
Choudhry (supra) is that till there is 
mo final, conclusive and definitive order 
confirming a sale, it cannot be said 
that the sale has become absolute, with- 
in the meaning of Article 180 of the 
Limitation Act (corresponding to pre- 
sent Article 134 of the new Limitation 
Act). The same view has been taken by 
Patna High Court in the case reported 
in Mani Devi v. Ram Prasad reported 
in AIR 1968 Pat 70. I am in full 
agreement with the view taken by the 
jAssam High Court and the Patna High 
Court. The question is whether the 
words used in Article 134 of the Limi- 
tation Act “when the sale becomes 
absolute” should be given the restricted 
meaning limiting them only to the 
manner in which a sale becomes abso- 


lute under Order 21, Rule 92, Civil 
P.C. or a wider meaning implying 


that even when an objection is filed 
otherwise than under Order 21, Rule 89 
and Rule 90, Civil P. C. calling in 
question the validity of the sale under 
other provisions of law, the process of 
rendering the sale absolute is suspend- 
ed. I would prefer the wider meaning 
to the narrower meaning holding that 
even when a sale is called in question 
by means of objection under Section 
47, Civil P. C. filed within the period 
of limitation prescribed therefor, the 
sale does not become absolute tiJl the 
final termination of the proceedings 
commenced upon such an objection for 
the purpose of Article 134 of the Limi- 


tation Act. Learned counsel for the 
applicant was unable to cite any deci- 
sion to the contrary. The authorities 
cited by the learned counsel for the 
‘applicant were on provisions other than 
Article 180 of the old Limitation Act, 
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corresponding to Article 134 of the new 


‘Limitation Act, and were not on the 


point directly involved in the case and 
hence I do not consider it necessary to 
refer to them. However, I may refer to 
the decision reported in AIR 1932 Cal 
75 cited by the learned counsel for the 
applicant in which case it-has been 
held that the limitation for an appli- 
cation under Article 180 of the Limi- 
tation Act runs from the date on which 
the sale becomes absolute. The conten- 
tion in that case was that the limita- 
tion should be computed from the date 
on which the sale certificate is issued 
and not the date on which the sale 
becomes absolute. The Calcutta High 
Court in that decision: held that the 
limitation cannot be computed from the 
date of the sale certificate. There can 
be ne doubt about the proposition that 
limitation is to be computed from the 
date on which the sale has beccme 
absolute and not from the date of the 
sale certificate, However, this case is of 
no help for deciding the question as to 
when the sale becomes absolute, 


7. I, therefore, hold that the appli- 
cation of the auction-purchaser : was 
filed within the period of limitation 
prescribed by law, and the trial court 
failed to exercise « jurisdiction vested 
in it by law in refusing to deliver pos- 
session. The decision of the learned 
District Judge is perfectly correct in 
law. 


$. In the result, the Revision fails 
and is dismissed with costs, 


Revision dismissed, 
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Second Appeal No, 861 of 1976, D/- 
23-7-1979,* 


Civil P. C. (1908), S. 144 — Restitu- 
tion — On reversal of execution order 
— Decree for possession and injunction 
asking defendant not to remain in pos- - 





*Against Judgment and decree of R. P. 
Nigam ist Addl. Civil J., Varanasi, 
19-4-1976. 
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session of suit property — Plaintiff 
given possession in exécution which was 
suksequently held time-barred — Tn- 
junction held no bar to restitution of 
property to defendant. 


In a suit for possession and a per- 
manent injunction asking defendant mot 
to. remain im possession, a decree grant- 
ing both reliefs was passed. The plain- 
tiff applied for execution and got into 
possession. The execution application 
was subsequently declared to be time- 
barred. The defendant thereon applied 
for the restitution of possession. Held 
that he was entitled to it. The injunc- 
tion was a relief consequential to the 
relief of possession. When the latter 
was set aside, the injunction did not 
stand as a bar to the restitution. 

(Paras 9, 10) 
Cases Referred: Chronological Paras 


1976 All LJ 694: ATR 1977 NOC 117 7 
AIR 1970 All 261:1969 All LJ 875 (FB) 
7 


R. N. Singh, for Appellant; Sankatha 
Rai, for Respondents, 


JUDGMENT:— This is an execution 
second appeal arising out of an ap- 
plication. filed by the appellant under 
Section 144, C. P. C. praying for res- 
titution by way of redelivery of pos- 
session to the applicant over a piece 
of land. The application has been 
rejected by both the courts below and 
hence this second appeal. 


2. The relevant facts are these. A 


suit was filed by the predeceéssor-in- 
interest of the plaintiff-respondents 
against the defendant-appellant in 


respect ofthe piece of land which is the 
subject-matter of this second appeal. 
The suit was for following reliefs:— 


(a) A decree for possession over the 
land in dispute. 


(b) A permanent injunction asking 
the defendants not to remain im posses- 
sion over the land in dispute or from 
taking earth from the same. 


(c) A mandatory injunction directing 
the defendants to fill up the pits which 
they have dug over the land in dis- 
pute. 


3. This suit was compromised. The 
compromise provided that the plaintiff 
would in due course sell the land to 
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prohibited the 
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the defendants in terms of clause (dj 
of the compromise. It further provided 
that the suit stood decreed in terms of 
reliefs (a) and (b) quoted above. This 
decree was passed somewhere in 1956, 
Nothing appears to have happened for 
a considerable length of time. In the 
year 1968 the plaintiff-respondents mov-= 
ed an application for execution: of the 
decree passed in terms of compromise 
mentioned above praying for delivery 
of possession over the land in dispute, 
It is not disputed that this application 
was initially allowed and possession 
was delivered . through the agency of 
the court to the respondents on 24-1- 
1968. Thereafter the execution was 
struck off in full satisfaction on 9th 
June, |1968. The appollant preferred an 
objection under Section 47 of the Civil 
P. C. The objection was that the execu- 
tion application was clearly barred by 
time and that the delivery of posses- 
sion in favour of the respondents in 
pursuance of such an execution appli- 
cation. was illegal and incompetent, 
This application was contested by the 
respondents. The executing court dis- 
missed the objection of the appellant, 
Aggrieved, the appellant filed an ap- 
peal. The appellate court came to the 
conclusion that the execution applica- 
tion was clearly barred by time. The 
appellate court, therefore, allowed the 
appeal, and set aside the judgment and 
order passed by the executing court and 
held that the appellant was entitled to 
get back possession over the land in 
dispute. Aggrieved, the respondents 
filed a second appeal in this court 
which: was dismissed, 


'4 It was, thereafter that the ap- 
pellant moved an application under 
Section 144 of the Civil P. C. setting 
out the above history and claiming that 
possession should be restored to them, 
inasmuch as, possession was delivered 
to the! (respondent?) otherwise (sic) in 
pursuance of an order which has been 
set aside both by the first appellate 
court as well as by this court in 
second appeal, This application of the 
appellant has been rejected by both 
the courts below solely on the ground 
that in view of the fact that there was 
in operation an injunction in terms of 
relief ' (b) claimed in the suit which 
appellant from remain- 
ing im possession, it is not possible to 


direct restitution in favour of the ap- 
pellant, 


1979 

5. Both the courts below having ze- 
fected the application of the appellant 
under Section 144 of the Code of Cril 


Procedure. The appellant has filed this 
execution second appeal in this court. 


6. I have heard learned counsel ior 
- the parties at some length. I am clear- 
ly of the view that the judgments ond 
orders passed by the courts below are 
unsustainable in law. 


7. Before I deal with the merits of 
the submission of the parties, [ may 
dispose of a preliminary objection 
raised by the learned counsel for ~he 
respondent. His objection was that -he 
appeal was not maintainable, inasmuch 
as, the application made by the aprel- 
lant did not fall within the ambit of 
Section 144: of the Code of Civil Pro- 
cedure. He urged that it was really an 
application under Section 151 of zhe 
Code of Civil Procedure. Consequen'ly, 
the orders passed by the courts below 
did not amount to a decree within zhe 
meaning of Section 2 of sub-section (2) 
of the Code of Civil Procedure. Lean- 
ed counsel placed reliance on same 
decisions of other High Courts in 
which it has been held that reference 
to the term ‘order’ made under Sec- 
tion 144 of the Code of Civil Procedure 
does not cover an order passed in 
execution proceedings. It is on this 
ground that the learned counsel œm- 
tended that the appeal was not mein- 
tainable. This submission has obviously 
no force. The controversy, whether an 
order passed in execution proceedings 
also falls within the four comer of 
Section 144 of the Code of Civil Fro- 
cedure stands concluded by decisior of 
this court reported in Krishna Gcpal 
v. Gokul Prasad (AIR 1970 All 261) 
(FB) and Smt. Dayawati v. Champa 
Ram. (1976 All LJ 694). Following 
these decisions I hold that orders pass- 
ed in execution proceedings are also 
subject to applications under Section 
144 of the Code of Civil Procedure, 
provided of course the requirements 
are fulfilled. There is, therefore, no 
substance in the preliminary objections 
raised on behalf. of the respondents, 


8. I shall not deal with the merits, 
Both the courts below have been infu- 
enced by the decree for injunction 
passed in the suit. In their opin-on, 
this decree for injunction being opera- 


Vaidehi Kuar v. Banshu :A. N. Varma J.) [Prs. 5-10] All. 415 


rive, the courts are helpless in restor- 
ng possession to the appellant, 


$. Quite apart from the fact that 
n my judgment, the decree for injunc- 
tion does not stand in the way of the 
appellants being restored in possession 
aver the land in dispute, in my view, 
che courts below have. acted with mani- 
fest illegality in refusing to restore 
possession to the appellant. The courts 
below were not concerned with the 
=ffect of the decree for injunction. The 
Courts below were called upon to re- 
store possession which had been deli-~ 
vered to the respondents with the aid 
3f the court in pursuance of an order 
which was admittedly set aside in ap- 
peal. Section 144 of Code of Civil Pro- 
cedure was, therefore, applicable in 
terms. The proper course for the courts 
below was, therefore, to restore pos- 
session to the appellant, inasmuch as, 
The respondents had been delivered 
possession im execution proceedings in - 
pursuance of an order of the court 
which was set aside. The provision of 
Section 144 of the Civil Procedure 
~ode obliged the courts below and en- 
joined them to restore possession to 
the appellant once the order under 
which possession was delivered to the 
respondents was set aside in appeal. On 
this ground alone the orders passed by 
the courts below are liable to be set 
aside. The language of Section 144 of 
the Code of Civil Procedure is peremp- 
tory and it mandates the court to order 
restitution where the order as a re- 
sult of which the status of the parties 
has been altered has been reversed in 
appeal. The courts below have, there- 
fore, erred in law in not putting th 
parties in the position which they 
occupied before the court put the re 
spondents in possession, 


10. Even on the question whether 
the decree for injunction stood in the 
way of the appellant, I am not in- 
clined to agree with the courts below. 
In my judgment, relief (b) mentioned 
in the plaint in terms of which the 
suit was disposed of was con- 
sequential upon relief (a). What was 
contemplated was that after the re- 
spondents were put in possession the 
appellants must not interfere into the 
possession of the respondents, Relief (a) 
provided for delivery of possession. 
Relief (b) merely said that the defen- 
dants shall not remain in possession. 


416 All. ([Prs, 10-12] Vaidehi Kuar v, Banshu (A. N. Varma J.) 


The execution application in respect of 
relief (a) having been dismissed as 
barred by time, relief (b) could not 
stand on its own. The lower appellate 
court while disposing of the objection 
of the appellant under Section 47 was 
right in its view that the decree for 
injunction had really no meaning with- 
out the decree for possession, 


11. Learned counsel for the respon- 
dents posed a question, namely, what 
if the plaintiff-respondents had entered 
into possession without the aid of the 
court? He then posed another ques- 
tion, namely, could not then the de- 
cree for injunction have been operative 
on its own? He urged that if in such 
a case, the decree for injunction could 
be operative as an independent decree 
why not so in the context of the pre- 
sent case. The analogy is misconceiv- 
ed. The difference has arisen because 
of the intervention of the court, It is 


A. L R. 


frite saying that no one ought to suffer 
as a result of an act of the court. In 
the present case, the court having 
intervened and assisted the respondents 
in the delivery of possession, it must 
equally assist the appellant, who had 
succeeded in getting the initial order 
directing the delivery of possession sef 
aside in appeal, in being restored to 
possession, 


12. For the reasons stated above, 
this appeal succeeds and is allowed. 
The judgments and orders passed by 
the courts below are set aside, The 
executing court is directed to redeliver 
possession to the appellant in accor- 
dance with law. Parties to bear their 
own. costs, 


Appeal allowed, 
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ness on commission —— When should not 
be done 
——O, 26, R. 4 — Party to suit old ard 
infirm — Court can allow applicaticn 
for her examination on commission 

A (Jan) 308 
o——O, 33, R. I Expln. I — "“Subjecz- 
matter of the suit’ —- Suit for eviction 
of tenant — Suit premises, if can ke 
taken as the subject-matter of the su.t 
(Apr) 107 

-—-O. 33, R. 7 (3) — See Ibid. S. 115 
(Apr) 1073 
——0. 34, R. I — Mortgage of joint 
Hindu family: property by father —. 


(Jan) 8A a 


_Act (1977), Pre. 


Civil P. C. (contd.) 
Sait against him — His son not neces- 
sary party — Decree binds-him also. 


: (1901) ILR 28 Cal 517 and AIR 1968 Cal 


2-3, Dissented from (Feb) 36 


Constitution of India, Art. 14 — See 
(1) Ibid, S. 15 (Aug) 223B 
(2 Debt Laws — Andh. Pra. Agri- 
cultural Indebtedness (Relief). Act 
=. (1977), Pre, (Mar) 85A 
(3) Debt Laws — Andh. Pra. Agri- 
cultural Indebtedness (Relief) Act 
(1977), S. 3 i) (Mar) 85B 
Art. 15 — A, P. Rules for Selection 
oi Candidates for Admission to Post-gra- 
duate Courses in the Medical Colleges of 
Andhra Pradesh, R. 2 (1) (a) — Reser- 
vation of 14 per cent for Scheduled 
Castes candidates — Held 14 per cent of 
4 seats being more than half, it can be 
rounded off to one (Aug) 223A 


Arts, 15 and 14 — A. P, Rules for 
Selection. of Candidates for Admission to. 
Post-graduate Courses'in Medical Col- 
leges of Andhra Pradesh, R. 2 (2) — 
Reservation for candidates selected by 
the Public Service Commission for ap- 
pointment to medical services in post- 
g-aduate courses in medical colleges — 
Reasonable (Aug) 223B 
Art. 15 (4) — Rules for Selaction of 
Candidates for Admission to Post-gra- 
duate Courses in the Medical Colleges of 
Andhra Pradesh, R. 2 — Rule does not 
suffer from vice of excessive reserva- 
tion in favour of a class (Aug) 223C 
—— Art, 19 — See 
(1) Debt Laws — Andh. Pra. Agri- 
cultural Indebtedness (Relief) Act 
(1977), Pre, (Mar) 85A 
(2) Debt Laws — Andh. Pra. Agri- 
cultural Indebtedness (Relief) Act 
(1977), S. 3 ÒD , (Mar) 85B 
(3) Motor Vehicles Act (1939), 5. 63 
(Mar) 92 
——Art. 26 (d) — Rights of a religious 
denomination — Sections 26 and 27 of 
the A. P, Act 17 of 1966 held should be 
read down to allow exercise of constitu- 
tional rights (Apr) 121B 
Art. 31C — See Debt Laws — Andh. 
Pra. Agricultural Indebtedness (Relief) 
(Mar) 85A 
—Art. 46 — See, Debt Laws — Andh. 














Pra. Agricultural Indebtedness (Relief) 
Act (1977), Pre. (Mar) 854 
—Art. 133 (1) — Question ` whether 


A.P. State Electricity Board was with- 
in its right in damading security de- 
pesit in cash representing three months’ 
ecnsumption -— Not substantial question 
of law . (Dec) 291B 
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Constitution of India (contd.) 
—Art. 226 — Land Acquisition Act 


(1894), S. 4 (May) 159C 
——Art. 226 — Religious denomination 
— What is — Illustration (Apr) 121A 


——-Art. 226 — Writ petitions by some 
saa (clubs) contending Ss. 2, 3, 4, 

6, 9 and 11 of Andhra Pradesh Gam- 
aa Act 1974 violate Arts. 14, 19 and 21 
— Petitions dismissed as filed by socie- 
ties which are not citizens 


Art. 226 — Administrative instruc- 
tions — Contravention of — Remedy 
under Art. 226 (Nov) 280A 


——Art, 226 — Alternative remedy = 
Anpeal to same authority rejecting peti- 
tioner’s application — Remedy not suf- 
ficient (Nov) 280C 





——Art. 245 — Separation of powers — 

See Andhra Pradesh Cinemas, (Regula- 

tion) Act (1955), S. 6 (2) (Oct) 259 
Art. 254 — See i 


(1) Debt Laws — Angh. Pra, Agri- 
cultural Indebtedness (Relief) Act 
(1977), Pre. (Mar) 85D 


(2) Tenancy Laws — A. P. Land Re- 
forms (Ceiling on Agricultural 
Holdings) Act (1973), S. 7 

(Oct) 262 


Art. 265 — See Court-fees and: Suits 
Valuations — Andh. Pra. Court~fees and 
Suits Valuation Act (1956), S. 53 

(May) 144B 


—Art. 301 — See Motor Vehicles Act 
(1939), 5. 63 (Mar) 92 


Sch, 7, List 2, Entry 18 — See 
Tenancy Laws — A, P. Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1973), S. 7 (Oct) 262 


Sch. 7, List I, Entry 15 — See 
Tenancy Laws — A. P. Land Reforms 
(Ceiling’ on Agricultural Holdings) Act 
(1973), S. 7 (Oct) 262 


Contract Act (9 of 1872), 5. 2 (h) — 
Sale of jewelleries by 4 out of 5 trus- 
tees — Approval of non-participating 
trustee not proved — Sale if ‘concluded 
contract within S. 2 (h) (Sep) 229D 
CO-OPERATIVE SOCIETIES 
—Andhra Pradesh Co-operative Socie- 
ties Act (7 of 1964), S. 60 (1) — Delibe- 
rate failure to recover amount from 


officer despite orders — - Guilty of ‘wil- 
negligence’ (Jan) 3, 

















(Oct) 265B , 


COURT-FEES AND SUITS . 
VALUATIONS 
~-Andhra Pradesh Court-fees and Suits 
Valuation Act (7 of 1956), S. 53 and 
Sch, I, Art. 6 — Assets within and out- 
side’ India — Letters of administration 
granted for entire assets — Court-fee is 
payable only on assets in India 


(May) 144A 
—S. 53 — Court-fee is not tax but -is 
fee ; (May) 144B 
»—ĐSch, I, Art. 6 — See Ibid, S. 53 

(May) 144A 


| 
Criminal Procedure Code (2 of 1974), 
S. 397 (3) — See Ibid, S. 482 

(May) 146 (FB) 

wale, 482 and 397 (3) — Revision þe- 
fore: Sessions Judge dismissed — Se- 
cond revision before High Court is in- 
competent — High Court can however 
exercise its inherent jurisdiction if such 
exercise is warranted on the facts and 
circumstances of the case 

| (May) 146 (FB) 

| DEBT LAWS 
—Andhra Pradesh Agricultural Indebted- 
ness! (Relief) Act (7 of 1977), Pre. — 
Validity — The Act enunciates Direc- 
tive Principles under Art. 46 — Protect- 
ed mn challenge under Art. 31C 

(Mar) 85A 

Pre, and S. 4 (3) (b) — The Act pre- 
vails over the T. P. Act (Mar) 85D 
——Ss. 3 (i) (1), (p) & (t) and 4 (2) — 
Words ‘debt’, ‘family’, ‘person’ and 
‘small farmer’ — Meanings of — Debt 
incurred by. a joint Hindu = family — 
Whether attracts provisions of Act 
| (Jan) 25A 
S, 3 fi) & (t) — Proceedings for final 
decree for sale on mortgage executed by 
father and sons — After death of father 
his daughters included as legal . repre- 
sentatives —- Hence daughters are deb- 
tors ‘within S. 3 (i), C. R. P. No. 2103 
of 1975, D/- 26-2-1976 (Andhra Pradesh) 
Overruled (Jan) 25C 
— Validity _ The provisions are ‘not 
repugnant to Arts. 14 and 19 (1): (f) and. 
(gs) of the Constitution (Mar) 85B 
——S. 3 0) — ‘Family’ — Definition of 











joint: family entitled to benefit of thé 
Act | (Mar) 855 
—s. 3 (t) — See Ibid, S. 3 (1) 

(Mar) 85B 
——S. 4 — See Ibid, S. 5 (Mar) 85C, 
—. 4 (1) (2) — See Ibid, S. 3 (ìi) 

_ . Mar. 85B 
T 4 2. — See Ibid, S. 3 (i) (1). (p): 
and (t) — (Jan) 25A 


Subjee Index, ALR. 


Debt Laws — A. P. Agricultural 
debtedness (Relief) Act (contd.) 
wS, 4 (3) (b) — See Ibid, Pre. 
(Mar) 85D 

-SS 5, 4, 13, 17 — No inconsistency 
between S. 5 and S. 13 — Provisions of 
the Act are in addition to and not im 
derogation to any other existing Deht 


Laws (Mar) 85C. 
~——S, 5 (1) (4) — See Ibid, S. 3 (i) 
, (Mar) 85B 
pD, 13 —— See ‘ l 

(1) Ibid, S. 3 (i . (Mar) 85B. 


(2) Ibid, §. 5 (Mar) 85 
=S. 17 — See Ibid, S.. (Mar) 85E 


~~Andhra Pradesh (Andhra Ta Agri 
culturists Relief Act (4 of 1938), 5. 13 — 
Debt contracted by agriculturist debte 
after commencement of Act — Opera 
part-payments made — To be appre 
priated towards principal — AIR 196) 
Andh. Pra. 174 and (1970) 2 Anda 
WR 215, Overruled.’ Per Majority, Me 
dhava Rao, Dissenting 
r : (Feb) 48B (FE) 





Divorce Act (4 of 1869), Ss. 10, 22 — 
Cruelty — Mere ground of — Wife, :s 
entitled to decree of divorce or judicial 
separation (Jan) 1 (SE) 
~—§, 22 — See Ibid, S. 10 (Fan) 1 (SE) 
Electricity Act (9 of 1910), S. 56 (1) — 
See Factories Act (1948), S 


(Aug) 2213 
em——Sch, Cl. 6 First Proviso (a) — 
Electricity (Supply) Act (1948), Sec- 
tion 49 —- Additional -secur‘tv depost 
in cash representing 3 mnths’ average 
eonsumption — A, P. State Electricity 
Board competent to demand 

(Dec) 291A 


Electricity (Supply) Act (54 of 1949, 
S. 49 — See Electricity Act (1910), Sch. 
Cl. 6 1st Proviso (Dec) 291A 
rine, G2 me See Factories Act (1948, 
S. 6 (Aug) 2213 


Essential Commodities Act (10 of 1955, 
S. 3 — Order under — A. P. Foodgrairs 
Dealers Licensing Order (1969), Cl, 1 
(b) & (h) — Entry and search of pre- 
mises — Reasonable belief about cor- 
travention of provisions of order before 
enters premises necessary 

(Jam) 28 
m9. 6C (2) — Interpretation of prov - 
sions of the section — Conjunction ‘or 
~— Whether to be read as ‘and’ 

(Jan) 13 
Evidence Act (1 of 1872), S. 91 — Re 
gistration Act (16 of 1908), Ss. 17 and 9 
-~ Unregistered partition deed — Orel 


In-: 


1979 Andhpra Pradesh 7. 


Evadence Act (contd.) 

ev.dence to prove . factum 
— When' can be adduced (Nov) 275 
——S. 115 — Whether principle of. 
estoppel operates against executive au- 
thority (Nov) 280B 
Factories Act (63 of 1948), S. 2 (k) (iii). 
—Manufacturing process is carried on in 
su>d-stations of Electricity Board within. 
tha meaning of Section 2 ({k) Gii 
though there is no transmission of 
electrical energy (Aug) 221A 
S. 6 — Electricity Act (9 of 1910), 
5. 56 (1) — Electricity (Supply) Act 1948. 
5. 82 — Sub-stations of Electricity 
Beard — Omission of Assistant Engineer 
to obtain license in compliance with re-. 
gulation framed under S. 79 of Supply 
Aet — Protected under S. 56 of Electri- 


thereof = 





ciy Act and S. 82 of Electricity (Sup- 
ply) Act (Aug) 221B 
General Clauses Act (10 of 1897), 


S. 3 (22) — See Trusts Act (1882), Sec- 
tien 49 (Sep) 229F 
H:ndu Adoptions and Maintenance Act 
(73 of 1956), Pre. — See Tenancy Laws 
— A. P. Land Reforms (Ceiling on 
Azricultural Holdings) Act (1973), S 
(Oct) 262 
H.ndu Law — Debt — Pious obligation 
of son to pay debt — See Civil P. C. (5 
of 1908), O. 34, R. 1 (Feb) 36 
H.ndu Marriage Act (25 of 1955), Sec- 
tien 12 (1) (a) (as amended by Amend- 
img Act (68 of 1976)) — Impotency of. 
husband — Proof — Effect of amend- 


ment of 1976 — Impotency vis-a-vis 
plaintiff is enough — Total impotency 
need not be proved (Jun) 169 
Inport Trade Control! Hand Book of 
Rules and Procedure 1970, Para 254 — 
See Constitution of India, Art. 226 

(Nov) 280C 
——Para 255 —- See Constitution of 
Irdia, Art. 226 (Nov) 280C 


Industrial Disputes’ Act (14 of 1947), 
S. 2A — See Ibid, S. 33C (2) 
(Jul) 182A (FB) 
———S. 10 — See Ibid, S. 33C (2) 
(Jul) 182A (FB) 
Ss. 33C (2), 2A, 10 — Payment of 
Bonus Act (21 of 1965), Ss. 22, 39, 10 — 
Claim under S. 33C (2) — Jurisdiction 
of Labour Court — Claim. for minimum: 
benus under S. 10 of Bonus Act—Labour 
Court is competent to entertain applica- 
tion under S. 33C (2) and determine the 
amount due — Such a claim cannot 
constitute an industrial dispute within 
S. 22 of Bonus- Act and it is not neces- 
sary that it should be referred for ad- 
jedication by Industrial Tribunal. 1975 
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Industrial Disputes Act (contd.) 
Lab IC 1180 (Mad), Dissented from. 
(Jul) 182A (FB) 
——S. 33-C (2) — Minimum Wages Act 
(11 of 1948), Ss. 20, 24 — Claim under 
- §. 33C (2) — Jurisdiction of Labour 
Court — Claim for payment of dif- 
ference in contracted wages paid to 
employees and the minimum wages 
payable to them under Minimum Wages 
Act — Jurisdiction of Labour Court to 
entertain the petition under S. 33C (2) 
not barred by the fact that same relief 
can be claimed under S5. 20 of Minimum 
Wages Act. (1979) 1 APLJ (HC) 145; 
(1973) 2 APLJ (SN) 40, Overruled; AIR 
1967 Madh Pra 155, Dissented from. 
(Jul) 182B (FB) 
Interpretation of Statutes — See Essen- 
tial Commodities Act (1955), S. 6C (2) 
_ (Jan) 19 
Beneficent legislation <= Statute in- 
tended to cure an existing evil to be so 
construed as to advance the remedy and 
remove the evil (Jan) 25B 
Beneficent legislation —- Duty of 
Court (Feb) 48A (FB) 
Judicial Officers’ Protection Act (18 of 
1850), 5. 1A (as amended by A. P. Acf 
(23 of 1958))} — ‘Judicially’ and ‘in good 
faith’ — Meanings of (Sep) 253A 
Kazis Act (12 of 1880), Pre. — Kazi — 
Duties of — Whether performs religious 
duties (Apr) 116A 
S. 2 — Kazi — Authority competent 
to appoint a Kazi — Who is 











(Apr) 116B 
Land Acquisition Act (1 of 1894), 
5. 3 (f) — “Public purpose” — Inter- 
pretation of — Co-operative Society for 
opening sugar factory — Held, formed 
for public purpose (Apr) 127A 





S. 4 — Choice of land — Policy of 
Government not to acquire land of 
small farmers — Land adjacent to ex- 
isting present houses belonging to small 
farmers — Acquisition of  petitioner’s 
land for house sites though not adjacent 





upheld (May) 159B 
S. 4 — Constitution of India, Art. 
226 — Whether substance of notifica- 


tion under S. 4 proclaimed in village — 
Disputed: by both sides — Question of 
fact — Not gone into in writ jurisdic- 
tion (May) 159C 
S. 4 (ag amended by Act 22 of 
1976) — Power to issue notification 
under — Vests only in District Collec- 
tor as defined by Section 3 (8) of Andhra 
Pradesh General Clauses Act by virtue 
of said State Amendment (Oct) 264 
S. 54 — Acquisition by State Gov- 
ernment for Sugar Cane Factory — 


_ 








Land Acquisition Act (contd.) 
Enquiry under S. 5A when could be dis- 
pensed with (Apr) 127 
5, 6 (1) Proviso (2) — Expression. 
“wholly or partly out of public reve- 
nues” —- Part does not mean substan~ 
tial part — Case law referred 

(Apr) 127B 
——-S. 6 (1) (as amended by A. P. Act 
22 of 1976) —S. 6 (1) of principal Act — 


Not repealed by S. 3 (2) (a) of the State 


Act (Apr) 127E 
S, I7 — Urgency == Application of 
mind by acquiring authority — Reason 


for invoking clause supported by ad- 
equate material in counter-affidavit — 
Removal of congestion and  unhygenic 
conditions — Action of acquiring au- 
thority upheld (May) 159A 
SS, 18 (2), 31 (2) Proviso 2 — Mere 
Signing cn the Land Compensation Bills 
accompanying the notice of award- under 
S. 12 (2) is not a ground for rejecting 
application for reference (Jun) 161 
mt}, 3] (2) Proviso 2 — See Ibid, Sec- 
tion 18 (2) (Jun) 161 
D, 40 (1) — Applicability — Contri« 
bution by State Government towards 
the cost of the land to be acquired — 
S. 40 (1) applicable (Apr) 127C 
Limitation Act (9 of 1908), Art. 120 — 
See A. P. Revenue Recovery Act (2 of 
1864), S. 59 (Sep) 255B 
Arts, 128 and 129 — Wife’s status 
denied — Declaratory suit filed beyond 
12 years of denial would bar her re- 
covering arrears of maintenance 
(Feb) 45 
m Art, 129 — See Ibid, Art, 128 
(Feb) 45 

Limitation Act (36 of 1963), Art. 10 — 
See Carriers Act (3 of 1865), S. 10 

(Feb) 41A 
Art, 113 — See A. P. Revenue Re- 
covery Act (2 of 1864), S, 59 

(Sep) 255B 
Art, 123 — Civil P. C. (5 of 1908), 
O. 5, R. 17 — Hearing of suit — Service 








of summons on defendant — Sum- 
mons when not served within Art. 123 
! (Jul) 180A 


w——Art, 123 — Ex parte decree — 
Application to set aside decree — Pro- 
cedure to be adopted (Jul) 180B 
Mahomedan Law — Wakf — Kazi — 
Appointment of — See Kazis Act (1880), 
S. 2 (Apr) 116B 
Mineral Concession Rules (1960), R. 26 
— State Govt. can refuse to grant min- 
ing lease on ground that land 1s re- 
served for exploitation in public sec- 
tor (Jan) 22B 
=R, 54 — See Ibid, R, 55 (Jan) 22A 


whe i we ow wat Stead eo g 


Mineral Concession Rules (contd:) ` 


—=Rr. 55: (2). and .54 — Words - “any 


party" in R. = (2) i not mean State. 


Govt.” (Jan) 22A 
Minimum Wages Act (13 of 1938), 
S. 20-—-See Industrial Disputes 
(1947), S. 33C (2) (Jul) 182B (FB) 
——S. 24. — See Industrial Disputes 
Act: (1947), 5. 38C (2) (Jul). 182B (FB) 
Motor Vehicles Act (4.o0f 1939), S. 2 (28A) 
— Route — Meaning of — Not restricted 
to road or highway — Use of alterna- 
tive road —— Whether deviation from 
route in violation of permit (Jan) 11C 
——S. 44 — See A, P. Motor Vehicles 
Rules (1964), R; 189 - (Aug) 213E (FB) 
——S, 44A — See A. P. Motor Vehicles 
Rules (1964), R. 189- (Aug) 213E (FB) 
~——S. 45 — See Ibid, S63 . (Mar) 92 
——S. 47 — See Ibid, 5. 63 (Mar) 92 
——5S, 58 ~— See Ibid, S. 63°. (Mar) 92 
——Ss. 63, 63A, -47, 45; 58 — Permits 
granted pursuant to -inter-State agree- 
ments ---: Procedure for counter-signa- 
ture of permits not. applicable — Agree- 
ment. providing that certain routes spe- 
cified . would .-be . operated. by operators 
in. one State and other by operators in 
other State — Agreement held. did not 
contravene provisions of M. V. Act, 
S. 45 (1) (2), Art. 19 (1) (zg) of the Consti- 
tution but contravened Art. 301 (Mar) $2 
——§, 63A — See Ibid, S. 63 (Mar) 92 
——§. 64 — See ‘A. P` Motor” 
Rules (1964), R. 189 ~{Aug) 213E (FB) 
——S. 68 — Seg: A. P. Motor Vehicles 
Rules (1964), R. 189 (Aug) 213E (FB) 
-——S§, 68 (2) (j)'— See also. =... 
(1) Amdh. Pra. Motor Vehicles. Rules 
(1964), R. 189 (Aug) 213B (FB) 
(2) Andh. Pra. Motor Vehicles .Rules 
(1964), R. 189 (Aug) 213C (FB) 
(3) Andh. Pra. Motor Vehicles Rules 
(1964), R. 189 (Aug) 213D (FB) 
——S. 68 (2) (j) (as amended by Act 56 
of 1969) — A. P. Motor Vehicles Rules 


(1964), Rule 189 (newly framed . under. 


G. O. M. S. 1189 D/-. 29-8-1972) =- Rule 
is valid and intra vires. power óf State 
Govemment, (Aug) 213A. . (EB) 


——-§, 84 — See Torts: — Vicarious ia~’ 


bility (Mar) .75A 
——S, 96 (2) — Defences open to insurer 
— Vehicle driven by person having no 
driving licence (Mar) 75B 


——Ss. LIOE and 111A — Rules framed- 


under S. 1LLA by Andhra Pradesh Gov- 


ernment R. 530A — Execution of award 


of Tribunal — Civil Court has jurisdic- 
tion. to execute it — R. 530A is not ultra 
vires —- 'May’ in S. 110E is permissive 

(Mar) 68 
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Motor Vehicles Act {contd} >` 
S, 1A — See Ibid, S. 110E 3 

(Mar) 68° 
Negotiable Instruments Act (26 of 1881), 
S. 4 — Promissory note — Essentials 

- (Jan) 2 
Payment of Bonus Act (21 of 1965), 
S. 10 — See Industrial Disputes Act 
(1947), S. 33C (2) (Jul) 182A (FB) 
S, 22 — See Industrial Disputes Act 
(1947), S. 33C (2) . (Jul) 182A (FB) 
m, 39 —- See Industrial Disputes Act 
(1947), S. 33C (2) (Jul) 182A. (FB) 
Registration Act (16 of 1908), S. 17 — 
See Evidence Act (1872), S. 91 . 

(Nov) 275 
S, 49 — See Evidence Act (1872), 
S 91 ` (Nov) 273 
Representation of the People Act (43 
of. 1951), S. 9-A — Disqualification for 
on ground of having Government con< 
tracts. —- Contract with State Govèrn- 
ment. for sale of-arrack and ioddy' — 
Whether falls- within mischief of S. 9-A 
-~ (Interpretation of - Statutes — Plain: 
and unequivocal language — Object and 
Reasons if can be referred to) l 
(May) 132 
Succession Act (39 of 1925), Ss. 218 and 
222 =- Application for probate or let- 
ters of administration if to be for entire 
will or estate (May) 144C 


—— 5. 222 — See Ibid, S., 218 


(May) 144C 
l TENANCY LAWS 

ere Pradesh Land Reforms (Ceil- 
ing on Agricultural Holdings) Act (1 of 
1973), S. 4-A — Childern born of mar- 
riages declared void under S. 11 Hindu 
Marriage Act — Legitimacy conferred 
on them by Amendment Act of 1976 — 
Effect on ceiling provision (Jan) 18 
æ 7 — Hindu Adoptions and Main- 
tenance Act (1956), Pre. — No  repug~ 
nancy between two Acts — A. P, Act 1 
of 1973 not opposed to the basic features 


of Constitution (Oct) 262. 
——-§, 8 (1) — Declaration wmder — 
Determination of excess — Property 
sold by declarant before 2-5-1972 — 


Genuinehess of sale — Burden of proof 


(J an) 21 
Torts — Malicious arrest or false im- 
prisonment — Proof — Justification 

(Jan) 31 


——Vicarious liability — Negligence — 
Liability of employer for wrongful or 
negligent act of his servant (Mar) 75A 
Transfer of Property Act (4 of 1882), 
Ss. 53A and 60 — Extinguishment of 
right to redeem by purchase by mort- 


19 "se." 5. - Subject ‘Index: -A.LR:;: 1979 -Andhra Pradesh 


Transfer of ree Act. (contd.) - 
gagee — Sale deed. not 
Plea of .part performance under S. 53A 


— The deed can be relied on to prove. 
| (May) 156. 


part performance o. , 
——S, 60 — See Ibid, S. 53A (May) 156 
Trusts Act (2. of 1882), S. 15 — See Ibid, 


S. 49 ' (Sep) 229E 
——§. 46 — See also. Contract Act 
(1872), S. 2 (h). (Sep) 229D 


S5. 46, 47 — Act òf trustees -— Sanc- 
tion or approval of . non~participating 
trustee — Plea of — Burden is on party 


setting up such. plea to prove the. ‘same. 
(Sep) 229B. 


“~—». 47 — See also 


i Ibid, S. 46 , (Sep) 229B 

D Contract Act ar S.2 h- 
2S, 4T. — . Powe, functions and ‘duties 
of thustee — Delegation of © (Sép) 229C 
——5. 48 — Trustées more. than one — 


Trust “deed provision’ requiring partici-- 


pation: ‘of ‘all. trustees’ “to'act jointly’ in 
all - discr etionary’ matters — Deed falls 
under’ main provision of S. 48 but does: 
not attract the exception spécified there- 
in (Sep) 229A 
ee 48, -49; 15, Illus. (d)-—. Sale of- 
trust property by ` 


LIST OF: ANDHRA PRADESH CASES 


registered —. 


-- (Sep). 229D. 


trustees — Trustees 


Trusts Act (contd > <... > 
must be not- only reasonable, 
prudent, cautious, but also diligent to 
obtain best price — Failure — Court 
can: interdict - and refuse to compel spes 
cifie i of contract - 


honest, 


(Sep) 229E 


a 49 -l See also Ibid, S. 48 

i (Sep) - 229E 
—~§. 49 — Discretionar y. power con- 
ferred on titistee — Be it absolute or 
unconditional, is subject to’ control of 
Civil Court under S.' 49 (Sep) 229F 
eee: 49 — Sale’ of trust - property 
(Jewelleries) ` by trustee — Absence of 
adequate and proper publicity not only 
in- foreign ‘countries ~ but also in India 
— Nọ reasonable time and . opportunity 
afforded. to intending: purchasers ` l 


i (Sep) 229G 
Words - and Phrases — “Forum? — 
Meaning of — See Andh, Pra. Motor 


venidas Rules (1964), R. 189: 
(Aug) 213D (FB) 
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AIR 1979 ANDHRA PRADESH 1 
SPECIAL BENCH 


ALLADI KUPPUSWAMI, 
MADHUSUDAN RAO AND 
JAYACHANDRA REDDY, JJ. 


R. Hemalatha, Petitioner v, R. Satya- 
nandam, Respondent. 

Case Referred No, 
D/- 14-8-1978." 

Divorce Act (4 of 1869), Ss. 10, 22 — 
Cruelty — Mere ground of — Wife. if 
entitled to decree of divorce or judicial 
separation, 


‘ Under S. 10 a wife is not entitled to 
ask for dissolution of marriage mer=aly 
on the ground of cruelty. The prover 
decree therefore, that ought to be pass3d 
by the Distric J udge in the circumstances 
of the case is a decree for judicial seza- 
ration under S. 22. The decree for divarze 
granted by the District Judge shall >e 
substituted by a decree for judicial sesa- 
ration. Amendment in S. 10 suggested. 
AIR 1956 Mad 421 (FB; AIR 1966 Mad 
153 (FB); AIR 1970 Mad 104 (SB) aad 
AIR 1970 Mad 188 (SB), Rel. on. 
(Paras 5 6) 
Anno: AIR Manual (8rd Ede), 
Divorce Act, S. 10, N. 6 and S. 22, N. 1. 
Cases Referred: Chronological Peras 


AIR 1970 Mad 12 (SB) : 
AIR 1970 Mad 104 (SB) : 
AIR 1970 Mad 188 (SB) 

(1968) 1 Mad LJ 289 

AIR 1966 Mad 153 (FB} 

AIR 1956 Mad 421 (FB) 


© V. Rejendra Babu, for Petitioner. 


mey ERR, 


147 of 17, 


a3 2 Oo ESE- 


a eÁ 


* (Referred by Dist, and S. J., Waranæal, 
D/- 19-11-1977). 


‘KV/K.V/E734/78/SSG 
1979 Andh. Pra/il I G—14 





ORDER: — The petitioner applied in 
O. P. 12 of 1977 before the District 
Court, Warangal, under S. 10 of the 
Indian Divorce Act for divorce against 
the respondent. In the petition she 
stated that the marriage was solemnised 
on 17-5-1971 in the Indian Pentacostal 
Church, Mill Colony, Warangal, The 
petitioner gave several instances when 
the respondent treated her with cruelty. 
It was stated that after an incident, 
which took place in the year 1973, the 
respondent never tried to take back the 
petitioner in spite of mediation by elders. 
The petitioner and the respondent are 
living in estrangement entirely due to the 
acts of the respondent, In the circum-: 
stances, it was stated that .the respon- 
dent had treated the petitioner with ut- 
most cruelty and had deserted her with- 
out any reasonable excuse for more than 
five years. 

2. The respondent filed a counter 
denying the allegations in the petition. 
He stated that the petitioner had herself 
ia the respondent for no fault of 

S. 

3. The petitioner gave evidence as 
P. W. 1 and was cross-examined by the 
respondent. P. W. 2 is the petitioner’s 
mother, She also spoke to the various 
acts of cruelty on the part of the res- 
pondent, 

4, The learned District Judge after 
referring to the evidence of P. Ws. 1 and 
2 and observing that the respondent did 
not go‘into the witness box for the 
reasons best known to him held that the 
evidence of P. Ws. 1 and 2 remained un- 
challenged and, therefore, the petition 
had to be allowed, He also observed that 
there was no collusion between the par- 
ties. In the result, he passed the decree 


2 A.P. 


Divorce Act, This matter has been placed 
before us for confirmation of the decree 
of divorce passed by the learned District 
Judge, Warangal. 


3. We have mo reason to disbelieve 
. the evidence. of P. Ws. l-and 2, We, 
therefore, hold that the petitioner has 
proved cruelty on the part of the res- 
pondent, We are, however unable to see 
how a decree for dissolution of marriage 
can be made on that ground. Under S. 10 
of the Act a wife may present a petition 
praying that her marriage may be dis- 
solved on the ground: that, her husband. 
has exchanged his profession of Chris- 
tianity for the profession of some other 
religion, and gone-through a form of 
marriage with another woman; or: has 
been guilty of incestuous: adultery;. or of 
bigamy with adultery; or of marriage 


with another woman. with adultery; or of - 


rape, sodomy: or bestiality,, or of adul- 
tery coupled with such cruelty as with- 
out adultery- would: have entitled her to 
a divorce: amensaet thoro;. or of adultery. 
coupled with desertion;, without reason- 
able. excuse,. for two years. or upwards.. 


It is seen from the above provisions: 


that a wife is not entitled ‘to. ask for dis- 
solution of marriage merely on. the 
ground of cruelty. ‘Section 22, however 
provides that a wife may obtain a decree: 


of judicial: separation on the ground of 


adultery, or cruelty; or ‘desertion with- 


out reasonable excuse for two years or” 


upwards. The proper decree; therefore; 
that ought ‘to have been. passed by the 
learned’ District Judge in the circum- 
stances of the- case was 
judicial separation. 


6. We modify the. decree by directing i 


that the decree for divorce granted by. 


` jthe learned’ District Judge shall be substi- 
tuted’ by a decree for judicial separation. | 


7. In. this connection reference: may 


be made to the decisions. in Marimuthu- 
v, Ponnammal AIR 1956 Mad 421 (FB),. 
Ambujam G. Ammal. v. M. R; Arumu- - 


gham AIR 1966. Mad 153. (FB), 


Mrs. Dawn Henderson v, D.. Henderson,- 


AIR 1970 Mad 104 (SB) and D. Padma- 


vathy v. Christodass, ATR 1970 Mad 188 
same view has © been. 


(SB) where the 
taken. 


8. It is somewhat strange that in. the. 


second. half of: the twentieth century, a 


Christian wife. is. not in a position..to get.- 
a.decree for dissolution of. marriage on. 


the ground. of. cruelty only or adultery. 


only. The: Indian. Divorce Act, of. 1869. 


was modelled on the English Matrimonial 


Pulluru Vajramma v. More :Agaiah 
for divorce under S. 14 of the Indian 


a decree for 


F 


Causes Act of 1857, Whereas the law has 
been amended in England from time ta 
time and the position in England today 


' is that.a decree for divorce can be grant- 


ed on the ground of cruelty,. the law in 
Endia under the Indian. Divorce Act’ has 
unfortunately remained unchanged, Fven 
the law. regarding divorce among Hindus 
has undergone a considerable change 
under the Hindu Marriage Act, especially 
after the latest amendment in 1976. In 
this connection it is interesting to note 
that whereas a husband is entitled to 
ask for dissolution on the ground that 
his wife: is guilty of adultery, a wife is 
not in a position to obtain a divorce 
against her husband on that ground. 


She ‘will have to prove either he is 
guilty of incestuous adultery or bigamy 
with adultery or of marriage with- ano- 
ther woman with adultery or of adultery 
coupled with: such adultery or without 
adultery would. have entitled her to 2 
divorce a: mensa et toro. It appears.to us 


to be incongruous. te. allow such discri- 
in the- 


minatory provisions to remain. 
Statute: book after the coming into force 
of the Indian Constitution guaranteeing 
equal protection of laws to every citizen 
and prohibiting discrimination on’ the 
ground: of sex: It is high time that suit- 
able amendments are made in the Indian 
Divorce Act which will bring it in line 
with: enactments like the Hindu Mar- 


riage Act.: Even though a suggestion was- 
made as far back as 1968 in S, C, Selva-- 


raj v: C. Mary, (1968) 1 Mad LJ. 289° and 
the same ‘was reiterated’ in 1970 in T; M. 
Bashiam v: M. Victor, AIR 1970 Mad 12 
(SB). it is: surprising that no: attempts 
have- been made by the Legislature’ to 
make any suitable amendments to the 
Indiar , Divorce -Act. 


: - . Order accordingly, 


‘AIR 1979 ANDHRA PRADESH 2 
Ac SAMBASIVA RAO, C. d: 
Smt: Pulluru. Vajramma,. Petitioner v. 
More Agaiah, Respondent. 


Civil: Revn. Petn. No; 3992 of. 1977, 


“D/- 15-9-1978." 


Negotiable Instruments - Act 


tals. 


*(To revise order of Principal, 
Magistrate, Warangal, D/- 11-11-1977). 


_SV/KV/E515/78/AMG 


= = 
. 
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X vt "at 
tat on 
i 


CREB 


(26 of: 
1881), S. 4 — Promissory note — Essen- 


Where. the document. was. containing a 
promise to pay certain amount to certain 


Munsif . 





197 9. 


person and fulfils all the requirements 
of a promissory note as contemplated 
by S. 4, but did not nian the expres- 
sion ‘or’ his order” even then the -docu- 
ment would be a promissory note. AIR 
1935 Mad 23; (1968) 1 Andh WR 221, 
Foil; ATR 1955 Mad 652 (FB), Explained. 
(Para 2) 
Anno: AIR Manual (8rd Edn.), N=go- 
tiable Instruments Act, S. 4, N. 2. 


Cases Referred: Chronological Faras 
(1968) 1 Andh WR 221 2 
AIR 1955 Mad 652 (FB) 2 


AIR 1935 Mad 23 : ILR 58 Mad 261 2 
S. Jayashree Sarathy, for Petitioner, 


ORDER : — Though the respondent 
has been served on 20th of May 1978, 
he has not appeared or has engaged any 
counsel, | 


2. This revision petition has been 
filed by the plaintiff objecting to the 
rejection by the trial Court of his recuest 

to mark a. document dated 5-12-72- =s a 
' promissory note, It appears that earlier, 
it was received only as a ‘bond, but that 
‘does mot detract from the right of the 
Court to treat any document before ++ in 
its proper perspective. Since the words 
‘or order’ are missing’ in the document, 


the lower Court, purporting to follow, in - 


the matter of Kuppusami Chettiar AIR 
1955 Mad 652) (FB) upheld the defen- 
dant’s contention and refused to receive 
‘the document as a promissory note. It 
should be remembered that it hac al- 
ready been received in evidence and 
forms part-of the record. I do mot taink 
that the lower Court is right in _reftcsing 
to recognise the document as a promis- 
sory note, . Section 4 of the Negotiable 
instruments Act prescribes the following 
requirements for a promissory not2:— 
(1) it must be a written document, (2) 
the maker must have signed it, (3) trere 


must be an unconditional promise to ‘pay ` 


and (4) the promise must be to pay a 
certain sum of money to a certain per- 
son, called the payee, or to his order It 
is not the lower Court’s objection that 
ithe other requirements ‘are not satisfied 
in this case, Its only objection is based 
on the absence of the words ‘or bhis 
order.’ The document apparently satisfied 
all the requirements ‘and the intention of 
the parties is clear from the recitals. 
When the intention of the parties is 
clear from the document and all the 
substantial ingredients of a promissory 
note are present, there shall not be any 
objection to treat it as a promissory 
mote simply ‘because one expression is 
absent, ‘That is the view taken by.a Livi- 
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sion Bench of.this Court in P.. Ramana 
Reddy v. K. Rukminiamma ((1968) 1 
Andh WR 221). The Madras High Court 
in. Chokkalingam Chettiar v. Palaniappa 
Chettiar (AIR 1935 Mad ‘23 corresponding 
to ILR 58 Mad 261) expressed a similar 
view, The Full Bench decision on which 
the lower Court relied viz., In the matter 
of Kuppuswami Chettiar (supra) held 
that the mere omission of the expréssion 
‘to the order of’ would mot affect the 
document in the least, if otherwise, it 
fulfils the definition of a promissory note, 
and that actually, a promissory note need 
not -contain. that expression and that it is 
sufficient if there is umconditional under- 
taking to pay a certain sum of money to 
a certain person. These requirements are 
present in. the document, The lower 
Court misunderstood the decision of the 
Full Bench of the Madras High Court. 


3. In the result, the order of the 
lower Court is set aside and it is direct- 
ed to treat the document as a promissory 
note. Since ‘the respondents are absent, 
‘there will be no order as to costs. 

Revision petition allowed. 


Collector, Visakhapatnam 
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Poosapati Madhava Varma and another, 
Petitioners v, District Collector, Visakha- 
patnam and another, Respondents. 


Writ Petns, Nos. 530 and 1535 of 1978, 
D/- 1-9-1978. 


Andhra Pradesh Co-operative Societies 
Act (7 of 1964), S. 60 (D — ‘Willful 
negligence’ — Meaning Failure to 
take steps deliberately to recover certain 
amount from officer in spite of orders — 
(Words and Phrases — Wilful negli- 
gence). a 


The Joint Registrar and the Govern- 
ment found that the Assistant Procure- 
ment Officer was responsible for the 
loss of certain amount of a District Co- 
operative Marketing Society. The Society 
was asked to take steps to recover the 
same from the said officer. But instead 
of doing so, the President and Directors 
of the Society merely removed that offi- 
cer from service. 


Held, in spite of the orders of Joint 
Registrar and Government, the peti- 
tioners having not taken steps to recover 
monies from the said officer, they were 
guilty of wilful negligence, as there was 


JV/IV/E511/78/PNK/VBB 
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a deliberate omission on their part to 
recover the amount, It was such a deli- 
berate omission which constituted ‘“wil- 
ful negligence” on their part and the 
liability could. be rightly fastened on 


them, (1875) 1 QBD 25 and AIR 1977 
Mad 92, Rel. on. (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1977 Mad 92 5 
(1875) 1 QBD 25: 33 LT 675, R. v. 

Downes .5 


M. Adinarayana Raju, for Petitioners 
in both Petms; K. Ramaswamy, Govt. 
Pleader for Food & Agriculture on be- 
half of the Respondents, 


ORDER : — The petitioner in W, P. 
No, 530 of 1978 was the President of the 
Visakhapatnam District Co-operative 
Marketing Society Limited Visakhapat- 
nam (referred to in this judgment as the 
Society) between the years 1946 and 1972 
and .the petitioner in W. P. No. 1533 of 
1978 was one of the Directors of the 
Committee during the period 11-2-1962 
to 1-6-1972, The Society paid a sum of 
Rs. 10,000/- to the Assistant Procurement 
Officer of the Society of foodgrains for 
the Society through purchasing agents. 
The purchasing agents presented a bill 
for Rs. 15,764.27 and this was settled on 
31-7-1947, Later on it was found that 
when the bill was settled, the amount of 
Rs. 10,000/- was not deducted from the 
bill. Thereupon the Society filed a claim 
No, 51/48-49 before the Deputy Regis- 
trar, Visakhapatnam. claiming the sum 
of Rs. 10,000/- from the purchasing 


agents. The claim was allowed. The pur- | 


chasing agents preferred a revision peti- 
tion to the Joimt Registrar of the Co- 
operative Society who held that the 
Assistant Procurement Officer himself 
was responsible for the amount and he 


had to make the same. Against the judg- 


ment the Society preferred a revision 
petition to the Government of Andhra 
Pradesh who observed in their Memoran- 
dum D/- 26-5-1965 that Society should 
have proceeded against the Assistant 
Procurement Officer for his negligence 
and dereliction of his duty resulting in 
loss to the Society. After receipt of one 
memo the Assistant Procurement Officer 
was kept under suspension and subse- 
quently by a resolution dated 9-12-1968 
of the Board of Directors he was ordered 
to be removed and am order of removal 
was passed. No steps were however taken 
to recover the amount from the Assistant 


Procurement Officer. Thereupon, the 
District Collector issued a notice ‘under 


[Prs, 1-4] P. Madhava v. Dist. Collector, Visakhapatnam 


~ of the Directors. 


S. 60 (1) of the Act to all the Directors 
stating that they had caused deficiency in 
the assets of the Society by their wil- 
ful negligence in not recovering the 
amourt from the Assistant Procurement 
Officer and requiring them to re-pay the 
amount. The President as well as the 
other Directors submitted their explana- 
tion, They contended that it was the res- 
ponsibility of the Business Manager of 
the Society to collect the amount and 
the Directors could not be made liable. 
The district Collector did not accept 
their explanation and held that the defi- 
ciency of Rs, 10000/- was caused on ac- 
count of wilful negligence on the part 
As against the said 
order, the petitioners in both the Writ 
Petiticns preferred appeals to the Sub- 
ordinate Judge, Visakhapatnam under 
Sec, 76 of the Act. The learned’ Sub- 
ordinate Judge held that in the circum- 
stances of the case, the petitioners were 
guilty of wilful negligence resulting in 
loss to the society and hence the presi- 
dent and other directors were both 
jointly and severally liable to make good 
to the society in a sum 
with interest at 12% from 25-5-1965. 
Challenging the validity of the said order 
the President of the society has filed 
W., P. No. 530/78 and one of the Directors 
has filed W, P. No. 1533/78. 


2. The common ` question for consi- 
deration is whether the President and 
Directars can be said to be guilty of 
wilful negligence in not recovering the 
amount. from the Assistant Procurement 
Officer, 


` 3. The main contention before the 
District Collector as well as the Sub- 
ordinate Judge in appeal was that it 
was tne duty of the Office Manager to 


recover the amount and hence the Presi- ` 


Jent and the Directors are not liable, 
This contention is obviously untenable, 
as under the Co-operative Societies Act 
the entire management of the society is 
vested in the committee. 


4, Sri Adinarayana Raju. learned 
counsel for the petitioner then drew my 
attention to by-law 20 (1) (a) which 
provides that the business manager 
shall be responsible for the Executive 
administration of the society. But in 
that very clause however, it is stated 
that he is subject to the control of the 
President, By-law 20 (1) (a) says that 
the President shall have a general con- 
trol over all the effairs of the society 
and ky~-law 14 provides that the execu- 
tive management. vests in the Board of 


A, I. R. : 


of Rs. 10,000/~ . 


~ 
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Directors. Thus it is clear that it is the 
Board of Directors that is the ultimate 
authority and is liable for all acts of 
management and mismanagement. | 


5. The next contention of Sri Adi- 
narayana Raju is that there is no wil- 
ful negligence on the part of the Presi- 
dent or the Board of Directors, Under 
Sec, 60 (1) of the Act it must appear 
that the person concerned has misappro- 
priated or fraudulently retained any 
money or other property or has been 
guilty of breach of trust in relation to 
the society or has caused any deficiency 
in the assets of the society by breach 
of trust or wilful negligence or has 
made any payment contrary to the pro- 
visions of the Act, the rules or the by- 
laws. Im this case, the complaint is 
that President and the Board of Direc- 
tors have caused deficiency in the as- 
sets of the Society to the extent of 
Rs. 10,000/- by their wilful negligence. 
The question is whether in the circum- 
stances of the case the omission to re- 
cover the sum of Rs. 10,000/- from the 
Assistant Procurement Officer would con- 
stitute wilful - negligence. It is argued 
by Sri Adinarayana Raju that the 
President and the Board of Directors 
first preferred a claim against the Pur- 
chasing Agents bona fide believing 


that they were liable and as a 


matter of fact the claim was allowed. 
It was only in a revision to the Joint 
Registrar it was held that they should 
recover from the Assistant Procurement 
Officer and the same view was upheld 
by the Government, Later on, they 
removed the Assistant Procurement Offi- 
cer from service by their resolution dated 
9-12-1966. It is no doubt true that they 
did not recover the amount of Rupees 
10,000/- from him, At the worst this 
omission to do so may constitute negli- 
gence. But it does not constitute wilful 
negligence on the part of the President 
or ‘the Board of Directors. No motive 
has been alleged or proved against the 
President or the Board of Directors for 
not recovering the amount due from the 
Assistant Procurement Officer. It is not 
suggested that there were any mala fides 
on their part. In the circumstances he 
argued that it cannot be said that there 
was any wilful negligence, To “wilfully 


neglect to do a thing” is intentionally 
or purposely to omit to do it. Vide 
R. v. Downes (1875) 1 QBD 25, Dealing 
with the expression “wilful negligence” 
in Section 71 of the Madras Co-operative 


Societies Act it was held in Subbammal 
v. Tenkash Co. Op. Urban Bank, AIR 
1977 Mad 92 that it would mean inten- 
tional and purposeful omission, Mere 


negligence however gross it may be, 
may not be sufficient to attract the sec- 
tion, In that particular case, the Secre- 
tary was negligent in not supervising 
the work of the clerk and it was held 
that the failure of the Fresident and the 
Vice President of the Society to check 
the accounts or to detect the mis-appro- 
priations made by the clerk could not 
be said to be be due to the wilful negli- 
gence on their part. Bearing these prin- 
ciples in mind it is to be seen whether 
the petitioners can be said to be guilty 
of wilful negligence in this case, It is 
mo doubt true that the President and 
the Board. of Directors sought to recover 
the amount from the purchasing agents 
in the first instance but the Additional 
Joint Registrar and on revision the 
Government held that it was the Assis- 
tant Procurement Officer that was liable 
and they should recover the amount 
from him and not from the Purchasing 
Agents, In spite of this order, no steps 
were taken to recover the amount from 
the Assistant Procurement Officer, The 
President and the Board of Directors 
rested content with merely removing 
him from service. When they were ex- 
pressly. told by the Government and the 
Additional Joint Registrar that they 
Should seek to recover the amount from 
the Assistant Procurement Officer and 
when they failed to do so I am of the 
view that they should be held to be 
guilty of wilful negligence, as there was 
a deliberate omission om their part to, 
recover the amount from him. It may: 
be that there may not be motive in not 
proceeding against him. It may even 
be that there are no mela fides on their © 
part, But they were made aware of 
their duty to recover the amount from 
him and in spite of it they refrained 
from doing so. It was therefore a case 
of deliberate omission to recover the- 
amount which would according to the 
authorities cited above constitute “wil- 
ful negligence” on their part. 


6. Sri Adimarayana Raju submitted 
under by-law No. 19 it was the duty of 
the Business Manager to convene the 
meetings of the Board of Directors and 
fix the agenda for that meeting. He 
submitted that in this case it was mot 
brought to the notice of the Board of 
Directors in their meeting that they 
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Should initiate proceedings for the re- 
covery of the amount. The agenda fixed 
for the meeting was only with respect 
to the remov 
vice. It cannot therefore ke said that 
there was any wilful negligence on ‘their 
part in not passing a resolution for re- 
. covering the amount, This explanation 
is not convincing. Firstly the - actual 
agenda of the meeting of the Board bi 
Directors is not before me. Even assum- 
ing that one of the items o? the agenda 
merely -related to. the removal of the 
officer, it is submitted that the Board of 
Directors were aware. of the order of 
‘the Additional Joint Registrar and the 
Government holding that the Assistant 
Procurement Officer was liable and that 
the society should take steps to recover 
the amount from him. Even while con- 
sidering the question of removal of the 
officer from service, the Board of Direc- 
tors could have considered the question 
of recovering the-amounts from him. It 
was their duty to consider that in view 
of the directions of the Additional Jaint 
Registrar and the Government. In as 
much as they failed to do sa, it was ‘wil- 
ful negligence’ on their part, In any 
event it cannot be said that the judg- 
‘ment of the learned Subordinate. .Judge 
is vitiated by an error of law on the 
face of the record requiring interference 
. inca writ petition under Art, 226 of the 
Constitution. 
7.. The Writ Petitions are dismissed, 
but in the circumstances without costs. 
8. Advocates fee Rs, 100/- in each. 
Writ petitions dismissed, 
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E. Krishna Reddy, Petitioner v. R, 
Prithvinathan, Respondent. : 

Civil Revn, Petn. No. 430‘ of 1978, D/- 
4-7-1978.” `: 

Civil P. C. (1908), Ss. 42, 150 and O. 9, 
R. 13 — Setting aside ex parte decree — 
Application not maintainable in executing 
court. 


Under S. 42 the Executing Court would 
exercise only such of the powers for the 
purpose of execution which the original 
court had or has. This section therefore 
would not enable the petitior.er to file en 


“(Against order of Dist. Munsif, at Bhon- 
gir, D/- 7=11-1977.) 
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of the officer from ser- ` 


another, 


A.I. R. 
application for setting aside the ex parte 
gece. ` (Para 4) 


‘The transmission of a decree for execu- 
tion to another court does not amount to 
a transfer of business from one court to 
Sec, 150 C. P. C. does not take 
into its ambit decrees which are trans- 
mitted or transferred from one court to 
another, There is a specific provision in 
this behalf with regard to transfer and 
execution of decree passed by one court 
by the other. All the provisions of the 
Code have to be. read together. At any 
rate a transfer of a decree for execution 
is certainly not a transfer of the busi- 
ness of one court to the other. ` 
(Para 5) 

‘It is true that o. IX R. 13 while laying 
down that the Court which passed the 
decree has power to set it aside, does 
not specifically say that that court can 


alone set aside that ex parte decree. It 


is true that the provisions relating to the 
review as contained in the Code of Civil 
Procedure lay down that the power of 
review can be exercised only by the 
Court which passed the judgment but 
from the absence of such a clause or ex- 
pression in O. IX R. 13 it cannot be read 
as conferring a power to set aside an ex 
parte decree on the executing Court also. 
This is particularly so when S. 42 of the 
Code of Civil Procedure specifically 


“restricts the powers of the executing 
‘Court for the purpose of executing the 
decree only. 


(Para 6) 

Anno: AIR Comm. Civil P. C. (9th 
Edn.), S. 42, N. 1; S. 150, N. 1; O. 9, R. 13, 
N, 13. 


Cases Referred : Chronological Paras 


(1977) 1 APLJ 445 


5 

Kondapalli Raghavendra Rao, for Peti- 

tioner; V. Madhava Reddy, for Respon- 
dent. i . 


ORDER :— This Civil revision petition 
fis: directed against. the order of the Dis- 
trict Munsif, Bhongir whereby he dis- 
missed the petition to set aside the ex 
parte decree passed by the VIIth Asst. 
Judge, City Civil Court, Madras. 

2. The respondent herein obtained a 
money decree in O. S. 3536/74 on the file 
of the VIIth Asst. Judge, City Civil Court, 
Madras. That was an ex parte decree 
against the petitioner herein. This 
decree dated 29-4-1975 was got transfer- 
red by the decree-holder to the Court of 
the District Munsif, Bhongir for execu- 
tion. In E. P. -filed before the District 
Munsif the decree-holder obtained an 
order for the arrest of the petitioner, At’ 
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hat stage the petitioner moved the Dis- 
rict Munsif, Bhongir for setting aside 
he ex parte decree passed by the VIIth 
isst. Judge, City Civil Court, Madras. 
‘hat petition was opposed by the decree- 
older contending that the executing 
‘ourt has no jurisdiction to set aside the 
x parte decree passed by the VIIth 
isst, Judge, City Civil Court, Madras, 
‘his. contention found favour with the 
Jistrict Munsif who dismissed the peti- 
ion for setting aside the ex parte decree, 
Jence this revision petition. 


3: The learned Counsel for the revi- 
ion petitioner urged that as the decree 
s transferred for execution to the Court 
 Munsif, Bhongir, which can be said to 
ye transferee Court an application to set 
side an ex parte decree even lies before 
he Transferee Court. The contention in 
he same strain is that it is not necessary 
shat the application under O. IX R. 13 of 
ihe Code of Civil Procedure be made to 
he Court which passed the decree bes 
ause that section does not lay down that 
only the Court that passes the decree is 
zompetent to set it aside. The contention 
is that even a Transferee Court is com~« 
petent to set aside an ex parte decree. 


4. It is necessary to bear in mind that 
‘he decree in the instant case has been 
iransferred for execution under S. 40 of 
she Code of Civil Procedure. S. 42, 
2. P. © to the extent it is relevant reads 
as follows: 


“The court executing a decree sent to 
t shall have the same powers in execut- 
ing such decree as if it had been passed 
xy itself.” 


reading the section it was contended that- 


sven an’ Executing Court has the same 
dowers as the original Court which 
yassed the decree. It can however, be 
1oted that this very section expressly lays 
Jown that the Executing Court shall have 
the same powers of the Original Court in 
2xecuzing such decree and not that the 
axecuting Court has all the powers of the 
sriginal Court. which passed the decree. 
Thus the Executing Court would exercise 
only such of the powers for the purpose of 
axecution which the original court had 
zx has. This section therefore would not 
snable the petitioner to file an applica- 
sion for setting aside the ex parte decree: 


5. It was next contended that-an Ex- 
scuting Court is also a Transferee court 
within the meaning of Sec. 150 of the 
Code of Civil Procedure to which the 
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busiress of the court is transferred. It 
is necessary to read Sec. 150 in order to 
appreciate this contention. Sec. 150 
C. P, C. reads as follows: 


“Save as otherwise provided, where the 
business of any Court is transferred to 
any other Court, the Court to which the 
business is so transferred shall have the 
same powers and shall: perform the same 
duties as those respectively conferred and 
impcsed by or under this Code upon the 
Court from which the business vas so 
transferred.” 


At the outset it can be noted that. the 
transmission of a decree for execution to; 
another Court does not amount to a trans- 
fer of business from one court to another. 
The transfer of business contemplated 
by sec. 150,.C. P. C. would arise where. 
cases are transferred under Sec. 24 


"C.F. C. or where on account of reorganis-. 


ation of the Courts or by. creation of 
new Courts, certain areas are tacked on 
to mew court on account of which the 
business pertaining to that area pending 
on ~he file of one court is transferred to 
the file of any newly constituted Court. 
But See. 150 C. P. C. does not take into 
its ambit decrees which are transmitted 
or transferred from one court to another. 
These is a specific provision in this behalf 
with regard to transfer and execution of 
decree passed by one Court by the other. 
All the provisions of the’ Code have to be 
read together. At any rate a transfer of a 
decree for execution is certainly not a 
trarsfer of the business of one Court to 
the other. The learned Counsel strenu- 
ousiy contended that a Division Bench 
of this Court in G. M. Narayana Swamy 
v. Jnion of India (1977) 1 APLJ 445 — 
held that a Transferee Court can equally 
set aside an ex parte decree. It can be 
seem that that was also a case where on 
accwunt of creation of a new court the 
bus.ness ` relating to a particular area 
stood transferred: to the new court. 
Reeding S. 150 C. P. C. and O. IX R. 13 
C. ?, C. it was held thet the Transferee 
Court which was seized’ of the matter 
had always powers of the original court - 
and that it had also the power to set aside 
an ex parte decree. That ruling is cer- 
tairly of not any help to the petitioner 
to contend that an executing Court has 
the same powers as a Transferee Court 
to ~-vhich the business stood transferred. 
As noted above S. 42 of the Code of Civil 
Precedure vests in the executing Court | 
powers of the original Court only to the 
lim_ted extent and purpose of executing 


8 A.P. 


the decree. The Executing Court cannot 
certainly be said to be a Transferee Court 
in the sense that the business is not trans- 
ferred to it. The Division Bench ruling 
of this Court referred to above is only 
an authority for the proposition that an 
application under O. IX R. 13 read with 
S. 150 C. P. C. for setting aside an ex 
parte decree is maintainable before th? 
Transferee Court to which the business 


has been transferred and not that the 


Executing Court can also entertain such 
an application. 


6. It was also contended by the learn- 
ed counsel for the revision petitioner that 
O. IX R. 13 would not vest with the po- 
wer of setting aside the ex parte decree 
only in the court that passed the decree 
and that any court to which that decree 
has been sent would be equally compet- 
ent to set it aside. It is true that O. IX 
R. 13 while laying down that the Court 
which passed the decree has power to 
set it aside, does not specifically say that 
that court can alone set aside that ex 
parte decree. It is true that the provi- 
sions relating to the review as contained 
in the Code of Civil Procedure lay down 
that the power of review can be exercised 
only by the Court which passed the judg- 
ment but from the absence of such & 
clause or expression in O. IX R. 18 3x 
cannot be read as conferring a power to 
set aside an ex parte decree on the exe- 
cuting Court also. This is particularly 
so when S. 42 of the Code of Civil Pro- 
cedure specifically restricts the powers of 
the executing Court for the purpose of 
executing the decree only. As discussed 
above already an executing Court can- 
not be equated to a Transferee Court 
within the meaning of S. 150 of the Code 
of Civil Procedure to which the business 
stands transferred. 


7. For the above reasons I hold that 
the learned District Munsif rightly reject- 
ed the application as not maintainable. 
There are no merits in this revision peti- 
tion. It is accordingly dismissed but 
without costs. 


Revision dismissed, 


O. Ranganayakamma v. M. Lakshminarasamma 


A. I. R. 
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Orugunati Ranganayakamma, Petitioner 
v. Maduri Lakshminarasamma and an=- 
other, Respondents, 

Civil Revn. Petn. No. 2344 of 1977, D/- 
29-6-1978.* 

(A) Civil P, C. (5 of 1908), O. 26, R. 4 
— Examination of witness on commission 
— When should not be done. 


The evidence of an attestor of a Will 
is a very material piece of evidence which 
will tilt the balance and decide the rights 
of the parties. It is common ground: that 
the will in question has come to be re- 
gistered after 44 days of the alleged 
execution. Having regard to this circum- 
Stance, it is equally necessary for the 
Court to note the demeanour and watch 
this witness, who is one of the attestors 
while being examined. It could be rather 
futile to contend that the evidence of 
such a witness is of a formal character, 
Having regard to this circumstance, it 
does not appear that the examination of 
this witness on commission, to say the 
least, was desirable. Merely because the © 
Witness resides outside the jurisdiction, 
that does not entitle a party to have a 
commission issued for the examination of 
witness as of right. 

It is not the case of the plaintiff that 
the witness sought to be examined on 
commission is an aged, or infirm person, 
Mere inconvenience of the witness tan- 
not be a ground for his examination on 
commission. Having regard to the cir- 
cumstances of the case, the witness ought 
to be examined by the Court. AIR 1960 
Andh Pra 459 and AIR 1962 Andh Pra 
435 Foll, (Paras 3, 4) 

Anno: AIR Comm. Civil P. C. (9th 
Edn.), O. 26, R. 4, N. 2. 


(B) Civil P. C. (5 of 1908), S. 115 and 
0. 26, R. 4 — Point which can be raised 
in appeal — Interference in revision 
justified if caused miscarriage of justice — 
Revision against order to examine wit- 
ness on commission -— Interference. 


It is true that under the amended Code, 
if a point can be raised by way of ap- 
peal, the same cannot be raised by way 
of revision. But, if one is to take such 
a view, there will be positive miscarriage 
of justice, for the witness would be exa- 
mined on commission before the matter 


——w — on 


*(Against order of Principal Dist. Munsif’s 
‘Court, Chirala, D/- 30-7-1977.) 
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would be taken up by way of appeal 
after the whole trial is over. Thus, no 
purpose would be served if this matter is, 
deferred and permitted to be raised crly 
at the stage of appeal and is not inter er~ 
ed with presently by way of revis.on, 
The erroneous exercise of discretion ran 
be equated to a material irregularity re- 
sulting in miscarriage of justice. 
. (Pare 6) 
Anno: AIR Comm. Civil P. C. th 
Edn.), S. 115, Notes 7 & 8, O. 26, R 4, 
N. 8. 


Cases Referred: Chronological Paras 
AIR 1962 Andh Pra 435 4 
ATR 1960 Andh Pra 459 3 


P. Anjaneya Sarma, for Petitiomer; 

S. Hanumaiah, for Respondents. 
' ORDER :— The Civil Revision Petition 
is filed by the 2nd defendant against the 
order of the District Munsif, Chirela 
whereunder he allowed the petition of the 
plaintiff for the appointment of a Com- 
missioner to examine a witness for the 
plaintiff. 

2. The plaintiff laid a suit for decka- 
ration and possession of certain proper- 
ties on the strength of a will said to have 
been executed by one Krishnavenammna 
on 7-11-1969. The case of the plain-if, 
who is the sister of the said Krishnave- 
namma, is that prior to the death of E-i- 
shnavennamma, she was undergoing treat- 
ment at a Hospital at Ongole and tat 
on 7-11-1969, she executed a will in the 
Hospital. The said Krishnavennamma 
died later, on 14-12-1969. The 2nd čce- 
fendant is said to be the daughter of the 
said Krishnavenamma. The will yır- 
' ports to bequeath the entire properes 
of Krishnavenamma in favour of tne 
plaintiff to the exclusion of the 2nd se- 
fendant. The suit is resisted by the Ind 
defendant inter alia on the ground tkat 


the said will is a forged one and that me ` 


husband of the plaintiff in connivance of 
the attestors and others brought a febe 
will into existence, 
the private practitioner at Ongole, wh2re 
Krishnavenamma was under treatment 
prior to her death, is said to be one of tne 
_attestors, 
application for examination of the seid 
doctor on commission. Though this ap- 
plication was opposed by the 2nd def2o- 
dant, the learned District Munsif allow2d 
the same and passed the following cryptic 
order :— 

“Heard. Petition is allowed. Sri WM. 


James is appointed Commissioner. to 
examine the witness... ... s”. 
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The plaintiff has now filed an . 
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The 2nd defendant has now challenged 


the appointment of the Commissioner in 
this revision on the ground that in the 
written statement, they have taken a stand 
that the alleged will was concocted by 
the husband of the: plaintiff with the col- 
lusion of the said medical practitioner 
and others. This plea of his is borne 
out by the fact that the affidavit in sup- 
port of the petition for appointment of 
the Commissioner has now come to be 
made by the husband of the plaintiff and 
that he is actively behind this whole liti- 
gation. It is also contended that the 
rights of the plaintiff mainly depend 
upon the proof of the Will in question 
and if an important witness like the 
medical practitioner, one of the attestors, 
is examined on Commission, the Court 
will not have the opportunity of noting 
the demeanour of the witness and if that 
witness is examined only by the Commis- 
Sioner, all that the Court will have is 
only the record of his statement. It is 
thus contended that though the witness 
resides outside the jurisdiction of the 
Court of Chirala, but only within a dist- 
ance of 40 miles from that place, the . 
trial Court has not -exercised its discre- 
tion properly in allowing the petition. 
It was on the other hand contended by 
the learned counsel for the respondent 
No. 1, Plaintiff, that admittedly, the wit- ` 
ness resides outside the jurisdiction of» 
the District Munsif’s Court, Chirala, and 
the examination of that witness by the 
issue of a Commission is within the juris- 
diction of the District Munsif and in ac- 
cordance with the provisions of O. 26 
R. 4 (a) C. P. C. It is further contended 
that as the said witness is a busy medi- 
cal practitioner, running a private clinic 
of his own, he’ would not be in a posi- 
tion to spare much time to attend the 
court or to attend the court at the ex- 
pense of his suffering patients. 


3. It is not in dispute that the place 
where the witness practises as a private 
doctor is only a distance of 40 miles from 
Chirala but it is outside the territorial 
limits of Chirala District Munsif Court. 
O. 26 R. 4 C. P. C.,,. would empower any 
court to issue a Commission for the ex- 
amination of any person residing beyond 
the local limits of its jurisdiction. The 
learned counsel for the revision peti- 
tioner does not question the jurisdiction 
of the Court below to issue the commis- 
sion. But, what is sought to be contend- 
ed is the propriety of the regularity in 
the exercise of its discretion in appoint- 
ing the commission to record the evid- 
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ence of a Wwithess: A single Judge of this 
Court in P. R. Bizani v. Hans Zucker 


Backer, AIR 1960. Andh Pra. 459 held. 


that even where a witness resides out- 
side the jurisdiction, there is no right to 
have a commission issued to examine a 
witness on that ground and that the issue 
of a commission is a matter of discretion 
of the Court and that that discretion has 
to be exercised judiciously upon all the 
facts and circumstances of the case. It 
can be noted that the evidence of an 


` lattestor of a Will in the instant case is 


a very material piece of evidence which 
will tilt the balance and decide the rights 
of the parties. It is common ground that 
the said Will has come. to be registered. 
after 44 days of the alleged execution. 
Having regard to this circumstance, it is 
equally necessary for the Court to note 
the demeanour and watch this witness, 
who is one of the attestors while being 
examined. It could be rather futile to 
contend that the evidence of such wit- 
ness is of a formal character. Having 
regard to this circumstance, it does not 
appear that the examination of this wit- 
ness on commission, to say the least, was 
desirable. The learned District Munsif 
appears to have made the order mecha- 
nically in the light of the provisions of 
O. 26 R. 4 (1) (a). 


4. As'noted above, merai becmisi the 
witness resides outside the jurisdiction, 
that does not entitle a party to have a 
commission issued for the examination of 
witness as of right, It is apposite to refer 
in this context to a ruling of a Division 
Bench of this Court in Jaya Shanker 
Mills (Barsi) Ltd. v. Hazi Zakaria Hazi 
Ebrahim, AIR 1962 Andh Pra 435. That 
is also a case under O.'26 R. 4 C. P. C. 
It is held therein : 


“The broad principles which must 
necessarily be kept in mind when exer- 
cising discretion in the matter of issuing 
a commission for the examination of a 
witness are that the person invoking it 
must be bona fide in making the applica~ 


tion, that the application of the defendant - 


should not be subject.to the same amount 
of scrutiny as that of the plaintiff, that 
the reasons why the witness cannot be 
examined in Court must ‘be carefully 
considered, that regard must be had to 
the conduct of the party and that fur- 
ther, it must be considered whether the 
examination on commission would result 
in manifest injustice. to any party or is 
not calculated to permit the evidence þe- 
ing tested. fairly or is likely to prove an 
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abuse of process of Court. Justice above 
all is. of paramount consideration and the 
discretion should be exercised for fur- 
therance of the same in the particular 
circumstances of the case. Even.in cases 
where there is a statutory right it is-open- 
to the. Court to refuse the same if the 
witness is_under the control: of the party 
end the application is. not bona fide. - 

Observing the demeanour .of.a witness 
by the Judge is a strong or sufficient 
ground .for refusing. issue of commission 


.for examination of a defendant residing 


beyond. the local limits of the-jurisdiction 
of the Court. Inconvenience of a party, . 
cannot be a significant factor when the 
interests of justice warrant that he should. 
come before the Court.” — 


All that is alleged in the affidavit in sup- 
port of the petition is that the said wit- 
ness is. a busy medical practitioner and 
cannot spare time. But as noted above, 
the requirement of this particular case 
is that the witness should be examined 


- by the 'Court so that the Court may have 


the opportunity to note the demeanour 
of the witness as against the allegations 
of concoction of the will in collusion with 
the witness by the husband of the plain- 
tiff. It is not the case of the plaintiff] 
that the witness sought to be examined 
on commission is an aged, or infirm’ per- 
con. Mere inconvenience of the said 
witness cannot be a ground for his exa- 
mination on commission. I am satisfied 
that, having regard to the circumstances 
of the case, the witness ought to be exa- 
mined by the Court and the discretion 
exercised by the lower Court was not 
proper. 


5. It is however contended -by - tha 
learned Counsel for the respondents, that 


. there are no grounds to interfere by. way 


of revision as the District Munsif has 
fairly exercised his jurisdiction and that 
there is no material irregularity. 


6. It ‘is true that under the amended 
Code, if a point can be raised by way 
of appeal, the same cannot be raised by 
way of revision. But, if one is to take 
such a view, in this case, there will be} 
positive miscarriage of justice, for the 
witness would be examined on commis- 


` sion before the matter would be taken up 


by way -of appeal after the whole trial 
is over! Thus, no purpose would be serv- 
ed if this matter is, deferred and permit- 
ted to be raised only at the stage of 
appeal and is not interfered with -pre- 
sently by way: of revision. The: errone- 


ous exercise of discretion can be equated! 


en 


-IV of 1939. 


1979 / 
to a material irregularity resulting in 
miscarriage of justice. 

7. For these reasons, ‘the order of the 


District Munsif, Chirala, is set aside. ‘The 
witness will be now examined, in Ceart. 


‘The revision is allowed accordingly, but. 


without costs. 
Revision -allored, 
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 KONDAIAH AND RAGHUVIR, J: 


I. Navakoti, Appellant v. The Regisnal 
{Transport Officer, Nellore, Respondent. 

Writ Appeal No. 543 of 1976, D/- 35-6- 
1978.° 

(A) A. P. Motor Vehicles Taxation Act 
(5 of 1963), S. 3 — A. P. Govt. Notificction 
No. 1121 dated 1-7-1976, : Explanatior T, 
Cl. Gi) — Vehicle having valid permit wader 
Motor Vehicles Act on one route — Bound 
plying outside specified route — Liable +e be 
taxed under this Act also. 1971 Tax LR -599 
(Andh Pra), Overruled. : 

The clauses in the Expln. IT contewylate 
two different contingencies. Sub-claus< (i) 
deals with the power to levy tax where a per- 
mit is granted and Cl. (ii) deals with the aser 
of a vehicle without a permit. The operator 
of a vehicle cannot treat the permit obtaned 
for one route as licence for all the routs in 
the State either under the conditions ef a 
single permit or under the provisions of Act 
1971 Tax LR 1599 (Andh Pra), 
Overruled. (Para: 8) 


‘B) - A. P. Motor Vehicles. Taxation Act 
(5 of 1963), S. 3 — Motor Vehicles framd 
Operating outside specified route on sing ot- 
casion —- Authorities entitled to demand tax 
for the full quarter. AIR 1965 Andh Pra 420, 
Rel. on: ' (Para. 10) 

(C) Motor Vehicles Act (1939) S. 2 3-A) 
— Route — Meaning of — Not restricted to 
road or highway — Use of alternative rocd — 
Whether deviation ‘from route in violaticn o 
permit. 


A route “is an abstract conception of ¢ line 
of travel between one terminus and, anotter.” 
While a highway is the mere physical trac for 
deciding whether the user of a vehicle is un- 
authorised or “deviation” it is necessare to 
determine whether the vehicle in the con-rier- 
cial sense was used for hire or for reward. 
It is a familiar proverb that necessity know: no 
law. Necessitas non habet legem. Nec=ssi- 
ties however do not mean always inevitble. 
If the vehicle cannot reach its destination and 
the deviation is inevitable or as to waich 


7 *(Against Judgment of this Court in W. P. 
No. 7184 of 1974, D/- 20-7-1976). 


HV/HV/D304/78/ABO/WNG 
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there ‘is no choice and if the deviation is not 
deliberate the operator in such exigencies can- 
not be understood to have plied the vehicle: 
for hire or reward or abused the route -permit. 
1946 AC 338, Ref. (Para 14) 
Anno : AIR Comm. Motor Vehicles Act- (1st 
Edn.), S. 2 (28-A), N. 1. 
Cases Referred : Chronological Paras 
1971 Tax LR 1599: (1971) 2 Andh WR 241 


4, 7, 8,9 

AIR 1965 Andh Pra 420 : 1965 (2) Cri L 608 
10 

1946 AC 338: 115 LIPC 76, Kelani Valley 


Motor Transit Co. Ltd. v, Colombo Ratan- 

pura Omnibus Co. Ltd. 

K. Mangachary, for Appellant: Govt. Plea- 
der for Transport on behalf of Respondent. 


-RAGHUVIR, J. :— Navakoti, the writ peti- 
tioner-the-appellant was accorded a tempor- 
ary permit for the route Nellore to Jaldanki. 
The- State-carriage A. P. N. No. 7209 on that 
route is required to cross a Railway level cros- 
sing at Bitragunta Railway Station. On 7-3- 
1974 the Motor Vehicles Inspector, Kavali 
checked A. P. N. No. 7209 at 7-55 p.m. at 
Konda Bitragunta level crossing and submitted 
report No.. 14271 to the authorities. A show 
cause notice was issued on 11-3-1974 to the 
petitioner, based on the facts of the report,.as 
to why: a difference of tax in Rs. 510/- and 


-penalty of Rs. 1,020/- should not be collected. 


The petitioner averred in his explanation on 
15-3-1974 the vehicle A. P. N. No. 7209 with 
thirty passengers reached Bitragunta level cros- 
sing at 5-15 p.m. on its onward journey to 
Nellore. The level crossing gate was closed 
and remained closed upto 7-30 p.m. The 
Stage-carriage for a long time was thus de- 
tained. .The passengers became “restive” for 
the. gate remained closed for two hours and 
more due “ereat Sri Venkateswara Yearly 
Festival at- Bitragunta town proper causing 
mieren detention of trains by chain pulling 

. the passengers in one tone insisted 

‘to take them to Nellore by some 
other’ route so -as to enable them. to reach 
Nellore at least late in the night ......... Un- 
able to convince them ........... my Conduc- 
tor and. Driver .......... . took the vehicle most 
unwillingly over the alleged unauthorised 
route.” A certificate from the Station Master, 
Bitragunta was tendered in the enquiry show- 
ing the gate at Bitragunta remained closed 
from 17-15 to 19-30 hours. 

2. The Secretary, R. T. A., Nellore at first 
imposed a “compounding fee of Rs. 100/-”. 
The State Transport Appellate Tribunal. at 
Hyderabad. in R. P. 97/74 dated 27-9-1974 set ` 
aside the order for in the order it is held the 
imposition was without ed consen! ” of the 
operator. 


l4 


~ 


Ta, 


12 A. P. [Prs. 3-9] 
3. In the impugned proceedings as to levy 
`of tax in R. C. No. 4095/B2/74 datėd 2-12- 
1974 the relevant part of the order reads as 
under : 
~ “A show cause notice was issued to the Re- 
gistered Owner as to why difference of tax of 
Rs, 510/- along with penalty of Rs. 1010.00 
should not be collected. He has submitted 
the explanation along with the proceedings of 
the Regional Transport Authority held on 
28-3-1974 and pleaded that it is pending in 
Revision petition. The judgment of Revision 
Petition was seen and in R. No. 3899/A4/74 
the Honourable Judge gave the findings that 


‘ the compounding fee was imposed without his 


„consent and the Temporary permit expired 
‘and there is no case to take action. Since the 
provisions of Taxation Act is. quite different 
to that of M. V. Act, I levy tax of Rs. 510/- 
plus a penalty of Rs. 1020/- for the quarter 
ending 31-3-1974.” 

The levy of tax and penalty was unsuccess- 
fully challenged in Writ Petition No. 7184 of 
1974 (20-7-1976). Hence the appeal. 

4. The learned counsel for the appellant 
urged there was no power in the Transport 
Authorities to have-levied a “further tax” once 
a vehicle was equipped with a permit. In such 
case no additional tax can be. levied is the 
first argument raised by the learned counsel 
for the appellant. In support of this extreme 
contention, the learned counsel relied on the 
judgment reported in Kesavaiah v. R. T. O., 
(1971) 2 An WR 241: (1971 Tax LR 1599). 
This contention, in our view, is without any 
legal basis. 

5. Section 3 of the Andhra Pradesh Motor 
Vehicles Taxation Act (Act V of 1963) reads 
as under: 


“(1) The Government may by notification 
from time to time, direct thata tax shall be 
levied on every motor vehicle used or kept for 
use, in a public place in the State. 


(2) The notification issued under sub-sec. (i) 
shall specify the class of motor vehicles on 
which, the rates for the periods at which, and 
the date from which the tax shall be levied.” 

(Proviso is omitted). 

6. The State Government issued G. O. Ms. 
No. 1121, Home (Transport I), dated 1-7-1967 
published in A. P, Gazette, Part I Extraordi- 
nary dated 1-7-1967. 


NOTIFICATION I 


In exercise of the powers conferred by Sec- 
tion 3 of the Andhra Pradesh Motor Vehicles 
Taxation Act, 1963 (Andhra Pradesh Act 5 of 
1963), and in supersession of Notification No. 1 
issued under S. 3 of the Act, and published at 
pages 1-4 of Part I, Extraordinary of the 
A. P. Gazette dated the 27th March, 1963 as 
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subsequently amended, the Governor of 
Andhra Pradesh hereby directs that with ef- 
fect from the- quarter commencing on the ist 
July, 1967, a tax for a quarter shall be levied 
on every motor vehicle used or kept for use, 
in a public place in the State, all the rates 
specified in column (2) of the Schedule below 
in respect of the classes of motor vehicles, 
specified’ in column (1) thereof ............ 
(Schedule and Explanation I are omitted). 
Explanation’ II:—- The distance permitted 
to be covered by a vehicle on a day, shall :—~ 
(i) in the case of a motor vehicle in respect of 


which a permit is granted under the Motor 
Vehicles Act, 1939 be the distance authorised 
to be covered according to the permit; and 
Gi) in the case of a motor vehicle plying with- 
out a permit granted under Motor Vehicles 


Act, 1939 be reckoned, as above (320 K. M.) 
(emphasis supplied).” 
(Explanation JIT is omitted) 

7. Sub-clause (ii) of Expln. II in the noti- — 
fication empowers the taxing authorities to levy 
the tax. if vehicle is found plying without the 
necessary “permit” under Act IV of 1939. A 
permit obtained for one route is not a licence 
for plying the vehicle on routes other than the 
one prescribed in the permit. Therefore, we 
consider the contention raised in this regard is 
far-fetched and without any legal basis. The 
learned counsel argued the contention raised 
by -him is supported by the observations made 
in the judgment of the case in.* We can- 
not countenance such a contention. Before 
we advert to the case? it is necessary to refer 
to few clauses in the notification. 


8. The clauses in the Expln. I contemplate 
two different contingencies. Sub-clause (Ï) 
deals with the power to levy tax where a per- 
mit is granted and Cl. (ii) deals with the user 
of a vehicle without a permit. The operator 
of a vehicle cannot treat the permit obtained 
for one route as licence for all the routes in 
the State either under the conditions of a single 
permit or under the provisions of Act IV of 
1939. The dicta in case expressly does not 
support the extreme contention but we do see 
in some respects the observations in that case 
lend support to the contention. In that deci- 
sion® we see the notification in G. O. MS. 
No. 1121 was not even adverted to. Having 
regard to the provisions of the Act V of 1963 
and the notification G. O. Ms. No. 1121, we 
hold the decision in" does not state the law 
correctly. Therefore we overrule the case. 

9. It was next cOntended plying of a vehi- 
cle on unauthorised route. is an “offence” 
under S. 60 of Act-IV of 1939 therefore the 


~~ °((1971) 2 An WR 241:1971 Tax LR 


1599). l 
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transport authorities can take action only 
under Act IV of 1939 and no other i.e., nc 
action can be taken under Act V of 1963 
This contention is no more res integra for it 
was rejected by this Court a decade back anc 
the decisions of this Court are collected ir 
para 9 of the case (1971) 2 An WR 241: 1971 
Tax LR 1599. In the earliest of the decision: 
the contention was rejected and observed: 

- “A breach of the conditions of the permit 
may attract the consequences referred to it 
S. 60; but that circumstance cannot absolve 
the operator from liability to tax.” 

Therefore the contention fails. 

10. Next it was urged that if in a solitary 
instance (solitary with reference to the facts: 
on a single day if a vehicle is found plying 
on unauthorised route, the argument is, trans- 
port authorities cannot levy tax for the ful 
quarter on a vehicle. The accent in the con- 
tention is more on “propriety” rather on the 
power. Such a contention was rejected by 
this Court in Ramakrishna v. State of A. P.. 
AIR 1965 Andh Pra 420 and was held that = 


stage-carriage if it was found to have beer. ` 


used as a stage-carriage on unauthorised route 
even for a “casual user”-was considered suffi- 
cient to attract the tax liability. The user or 
the vehicle without a permit under. the Motor 
Vehicles Act TV of 1939 transgresses the legis- 
lative mandate in the Act and is considerec 
“offence”. One of the consequences of suck. 
a transgression is tax: liability, therefore the 
demand of tax for the full quarter and penalty 
have in origin and genesis relation to punish- 
ment. Therefore the transport authorities dc 
not overstep their authority even in a “solitary 
instance” case when they make the demand of 
tax for full quarter. 

11. Lastly it is urged having regard to the 
circumstances of the case explained by the 
Operator on 15-3-1974 and the facts in the re- 
port in 14271 it is argued the vehicle has not 
been used illegally and cannot be held to have 
been plied on unauthorised route. 

12. Bitragunta Railway Station is on the 
schedule route for which A. P. N. 7209 was 
equipped with a temporary permit. The level 
crossing gate, it is averred was closed on 7-3- 
1974 between 17-15 and 19-30 hours. The 
deviation made by the vehicle was in the cir- 
cumstances for carrying the passengers to theit 
destination. In such circumstances the learn- 


ed counsel posed the question could it be said 


the operator violated the permit conditions. 
The answer, if it is in the negative, it is argued. 
sub-clause (ii) of Expln. II in the notification 
is not attracted for exigibility of tax and pen- 
alty from the operator. 


13. The respondents in this context relied 
in Cl. (m) -to S. 42 of the Motor Vehicles Act 
(Act IV of 1939) which is as under: 
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“to any transport vehicle which, owing to 
flocd, earthquake or any other natural cala- 
mity, is required to be diverted through any 
other route. whether within or outside the 
Staie, with a view to oe it to reach its 
destination.” 


anc urged except in the case of floods, earth- 
queke or natural calamity “diversion” in any 
Other contingency even “with a view to reach 
destination” on the part of the operator, at- 
tracts the taxation provision under sub-cl. (ii)- 
of the Expln. IL. 


HM. A ‘permit’ with reference to the route 
enzbles the operator to ply a vehicle. Often 
the highways are under repairs and at the 
‘pomt of repair deviations are indicated and if 
a stage-carriage follows the deviation indicat- 
ed, could it be said the stage-carriage “violat- 
ed’ the permit condition and plied the vehicle 
on unauthorised route. Take also the illus- 
traion where a bridge on a highway has given 
wav. A “deviation” to cross the bridge, by a 
stawe-carriage in such circumstances, can it be 
said results in unauthorised plying of the vehi- 
cle? In the two instances of the illustrations 
there is no “natural calamity” within the mean- 
ing of S. 42 of the Act IV of 1939. The dif- 
ference between expressions “highway” and 
“rcute” helps in this regard in appreciating the 
distinction. A route “is an abstract concep- 
tion of a line of travel between one terminus 
anc. another”, (Kelani Valley Motor Transit 
Co. Ltd. v. Colombo Ratanpura Omnibus Co. 
Lte., 1946 AC 338, 340) while a highway is the 


.meze physical track. Whether the user of a 


velricle is unauthorised or “deviation” raises 
the. issue and the determination of the ques- 
tion requires to decide whether the vehicle in 
the commercial sense was used for hire or for 
reward. It is a familiar proverb that necessity 
kncws no law.. Necessitas non habet legem. 
Necessities however do not mean always inevi- 
tab.e. If the vehicle cannot reach its destina- 
tior. and the deviation is inevitable or as to 
which there is no choice and if the deviation 
is mot deliberate the operator in such exigen- 
cies cannot be, understood to have plied the 
vehicle for hire or reward or abused the route 
pernit. 


15. In the instant case whether the peti- 
tiorer had “deviation” from the course of the 
rouze and plied the vehicle in inevitable cir- 
cumstances is a question of fact and we should 
not be understood to have expressed any 
opinion. The vehicle was found at Konda 
Bitragunta Railway level crossing at a point 
which is not within the prescribed route. The 
explanation submitted is with reference to 
“fasts” that transpired at Railway Station 
Bitragunta. The stage carriage was detained 
for unduly long time for more than two hours. 
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The passengers became “restive”. Whether it 
is true, whether in the circumstances inten- 
tionally and deliberately the operator “deviat- 
ed” is a fact to be determined by the taxing 
authorities on the facts of the case. That fact 
on the record in the impugned order’ has not 
been determined. The R. T. O. Nellore (in 
para 4 of the counter affidavit) averred : 


“Since the offence is held proved by the fact 
the petitioner had neither denied the offence 
mor the charge was held illegal by the State 
Transport Appellate Tribunal, Hyderabad, the 
Demand notice was issued to pay difference 
of tax of Rs. 510/- each, penalty of Rs. 1,020/- 
was levied for failure to pay the difference of 
tax within the stipulated time allowed in the 
show cause notice.” 


There is no finding recorded in the order. 


(The relevant portion of the order is extracted ` 


earlier). This aspect of the issue we consider 
is germane and vital and was not argued be- 
fore the learned single Judge and hence was 
not adverted in the judgment under appeal. 


16. Therefore we set aside the impugned 
order and direct the R. T. O. Nellore to con- 
sider in view of the explanation of the opera- 
tor on 15-3-1974 whether A. P. N. 7209 was 
plied in “unauthorised” manner and pass ap> 
propriate orders.. The appeal is allowed. No 
order as.to costs.. Advocate’s fee Rs. 150/-. 

ue. , Case remanded, 
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Rudraraju  Durgaraju and another, 
Petitioners v, Sagiraju Dadda Venkata- 
raju and others, Respondents, l 


Civil Revn. Petn. No. 229 of 1977, “D/- 
11-8-1978.* 


. Civil P. C. (1908), O. 6, R. I7 — 
Amendment. in plaint — Grant of — 
Subsequent events to filing of suit — 


= Can be taken into consideration. 


The power. conferred upon the Court 
to permit amendments of pleadings. can 
be exercised at any stage of the proceed- 
ings. The power. is conferred with a 
view to securing the determination of 
' peal issues in controversy between the 
parties. The foundation for the civil 
proceedings is the cause ‘of: action, On 
account of the 
events subsequent to the initiation of 
the proceedings, the changed or altered 


*(To revise order of Dist. J., West Goda- 
vari at Fluru,. D/- 25-1-1977). 
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maternal grandmother, 


happening of ‘certain, 


ALR 


circumstances or events may give rise 
to different, causes of action especially 
when relief sought for remain substan- 
tially the same, Even. in that case also 
the court is empowered to exercise its 
discretion’ in such a way as to permit 
thè amendment introducing if need be, 
a new cause of action also. These powers 
are conferred upon the court with, a 
view to facilitating the shortening of 
otherwise avoidable prolonged litigation 
ard otherwise avoidable multiplicity of 
proceedings and that is also needed in 
the, interests of administration of justice, 

(Para 21) 
-A suit was instituted by the plaintiff 


for declaration of his title in respect to 


the property .in question on the ground 
that he was entitled for the same on 
account of the will executed by his 
‘the owner of 
the property. The suit was decreed in 
favour of plaintiff holding the will to be 
valid. This finding was set aside in first 
appeal: During the pendency of second 
appeal filed by the plaintiff his mother 
who. was also party to the suit died, The 
mother was one of the defendants in the 
suit but she supported the case of plain- 
tiff. In view of. the death of mother 
an: application for amending the plaint. 
was- filed by the plaintiff stating there- 
in that even assuming that will in fav- 


our of him was invalid he gets title to 
‘the property. of his grandmother through 


his mother as her legal heir. 


Held that the application for: amend- 
ment in plaint should be allowed: Even 


-though the cause of action would be 


different from the one found in ` the 
original, suit, the relief claimed . through 


the amendment was the same, Further 


it: would be necessary. for determining 
the real question in controversy and 
would avoid multiplicity of the proceed- 
ings. The fact that- the point of title 
through the mother was: given up during . 
the course of. second appeal could ‘not 
be a ground for . rejecting the amend- 
ment inasmuch as the right which other- 
wise accrued to the plaintiff could nof 
be held to be relinquished - for that 
reason. (Case law discussed). . 
(Paras 22, 23) 
Anno: AIR Comm, C. P. C. (9th Edn.) 
O. 6 R. 17. N. 12, 12A. 


Cases Referred: Chronological Paras 
AIR 1975 SC 1409 l 20 
AIR 1974 SC 1178 19 
CAIR 1971 Mad 489 18 


AIR 1959 Andh Pra 9: (1958) 2 Andh 
WR 447. 17 


1979 


AIR 1915 Cal 103. 19 

T. Veerabhadrayya, for | Petitioners; 
P. Sitaramaraju, for - Respondent No. 1. 

ORDER :— This revision by the plain- 
tiffs. under Sec. 115 of the Code of 
Civil Procedure is directed against the 
order dated January 25, 1977 made in 
I. A. No. 599 of 1976 in A. S. No. 89 of 
1970 on the file of the District Judge's 
Court, West Godavari at Eluru, 

2. Dismissal by the court below of a 
petition by the Ist petitioner under 
Order 6 Rule 17 C, P. C. seeking the 
amendment of the plaint is the occa- 
sion for the filing of the above revision 
petition, 

3. The ist petitioner filed a suit 
O. S. No. 71/67 on the file of the Sub- 
ordinate Judge’s Court, Eluru for a 
declaration of his title to the property 
in question and for injunction. He 


claimed the property under’ a regis- 
tered will dated January 19, 1967 
(Ex. 1) executed by his mater- 


nal grandmother S, Bangarayya who 
died on September 4, 1967. Defen- 
dants 1 to 3 claimed reversionary rights 
in the property.- 4th defendant is the 
mother of the ist plaintiff, Defendants 
1 to 3 contested the suit stating that 
Bangarayya has only a limited interest 
in the property in question and after 
‘her death, they are entitled to the pro- 
perty and that Bangarayya has no right 
to bequeath the property by a will. It 
is also their further contention that the 
- will dated January 19, 1967 was not. true 
and it was not binding and as rever- 
sioners of Bangarayya, they are entitled 
to the property in question, The 4th 
defendant did not contest the suit, She 
supported the plaintiff. | 

4. The trial court held that the limit- 
ed interest’ of Bangarayya was .enlarged 
into an absolute estate under Sec. 14 of 
the Hindu Succession Act. But for the 
will the 4th defendant could have been 
entitled to the property and defendants 
1 to 3 could not be entitled to the pro- 
perty. The will was found to be true 
and valid. Therefore, the suit was 
decreed by the trial Court on September 
26, 1969. , 

5. Defendants 1 to 3 preferred an 
appeal A, S. No. 89 of 1970. That ap- 
peal was dismissed on October 3, ..1972. 
Thereafter, the 1st defendant preferred 
a second appeal before this court i. e, 
S. A. No. 295 of 1974. During the pen- 
dency of the second appeal, the 4th 
defendant died on March, 5, 1974. The 
plaintiff was declared as. her legal re- 
presentative, 2 
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6. While disposing of the second ap- 
pea:, Venkatrama Sastri, J, held that ‘the 
finding of the appellate court with res- 
pec: to the truth and validity of the 
, will was not satisfactory and, therefore, 
' the matter was remanded to the court 
belcw for a fresh disposal, As regards 
the question of applicability of Section 
14 of the Hindu Succession Act, at the 
instance of the counsel on either side, 
that question was kept open. 


7. After the matter was remanded 
back, the petition giving rise to the 
above revision was filed on June 15, 
1975, seeking the amendment -of the 
plaint. The appeal after remand was 
received in the court below on Decem- 
ber 20, 1975. Subsequent to the remand, ` 
the 2nd defendant died and her legal 
representatives were brought on record. 
as appellants Nos. 4 to 13.as per the 
order in J, A. No, 244/76. Though Man- 
gama died during the pendency of the 
seccnd appeal and the Ist petitioner was 
recorded as her legal representative, the 
sister of the Ist petitioner wes not 
brought on- record as the legal represen- 
tative of the 4th defendant. 


8. The material part of the amend- 
ment sought for by the petitioner reads 
thus : 

“Assuming without admitting that the 
Hor’ble Court finds that the will dated 
19-1-1967 is not proved, still, on the 
death of Sagiraju Bangarayya on 4-9- 
196", her only legal representative Smt. 
Rucraraju. Bangarayya the 4th defen- 
dani- became absolutely entitled to the 
suit property, and on her death on 5-3- 
1972 the suit properties devolved on the 
‘plaintiffs as sole. heirs, with absolute 
rigkts, and the defendants have no 
rigrt to question the same or interfere 
with their rights, title, possession or 


_enjoyment of the same.” 


9. The learmed District Judge, - after 
considering the entire matter, held that 
there was inordinate delay in filing the 
application for amendment. The amend- 
ment introduced a new ground of claim 
(then the one) which was specifically 
prayed before the High Court to be kept 
open and the character of the suit as 
wel. as the subject matter and the 
cause of action will be altered by virtue 
of the amendment and the plea taken 
in the amendment also is inconsistent 
with the one already taken in the plaint, 
So holding, the learned District. Judge. 
dismissed the application for amend- 
mert. Hence this revision, 


1%. Sri T.. Veerabhadraiah, learned 


16 A.P. [Prs, 10-18] 


counsel appearing for the petitioner con- 
tended for the position that the main 
relief claimed both in the original plaint 
as well as in the amendment is ` the 
same, that being one relating to the 
title of the property in question, Al! 
the parties are on record. No new case 
is sought to be introduced. Only a mew 
ground is sought to be urged in support 
of the relief already claimed and with 
a view to avoiding multiplicity of pro- 
ceedings, powers under Order 6 Rule 17, 
C. P. C. should have been exercised by 
the court below im favour of the peti- 
tioner. It is also further contended by 
Sri Veerabhadraiah that events taken 
place subsequent to the institution of 
the suit shall have to be taken into 


consideration, 
11. The learned counsel cited certain 
decisions stating the circumstances 


under which an amendment should be 
allowed, 

12. Without disputing the proposi- 
tional position sought to be put forth on 
the basis’ of the decisions cited by the 
learned counsel for the petitioner Sri 
Sitarama Raju, learned counsel for the 
respondents stated that the application 
for amendment is hopelessly belated and 
the matter that was given up at High 
Court level, the petitioners should not 


be permitted to reagitate it once again./ 


13. The point therefore that arises 
for consideration is whether the 
amendment sought for by the peti- - 
tioners' under Order 6 Rule 17, 


C. P, C. on the basis of the events 
happping subsequent to the institu- 
tion of the suit should be allowed? 


14. As per Order 6 Rule 17, C. P. C. 
the court has been given power at any 
' stage of the proceedings to allow either 
party to amend the pleadings and such 
an amendment should be made only 
determining the real questions in con- 
troversy between the parties. 


15. The real question in controversy 
between the parties is whether the 
plaintiffs are entitled to the property in 
question under the will or as rever- 
sioners to their mother after her death 
took place subsequent to the institution 
of the suit. The Ist petitioner would be 
entitled for the property in question on 
the basis of the will Ex. A-1. executed 
by his maternal grand-mother. If, for 
any reason, the will is found to be bad 
in law, the death of the testatrix fur- 
nishes him with another ground for 
claiming the property in question. 
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16. Therefore, in the first place, no 
objection can be taken as regards the 
stage at which the amendment of this 
type can be sought for, To be fair to 
the learned counsel for the respondents, 
he did not object to that aspect of the 
matter. 


17. In A, N. Shah v. Annapurnamma, 
(1958) 2 Andh WR 447: (AIR 1959 Amdh 
Pra 9)'a Division Bench of this Court 
held that in proper cases, the court is 
entitled to take note of the subsequent 
events and grant relief to the parties, 
if by so doing, it can shorten litigation 
and best attain the ends of justice, This 
power can be exercised by the court of 
appeal as an appeal is only in the 
nature of rehearing. 


18. Justice Raghavan in Velammal v. 
Mad 469 made 
the following pertinent observation at 
page 470 with respect to the circum- 
stances under which an amendment can 
be allowed. 


“The suit as originally filed was one 
for maintenance and the cause of action 
for the suit was the husband’s neglect 
to maintain the plaintiffs, By reason of 
the husband’s death, the right of the 
plaintiffs has enlarged giving rise to a 
claim for partition and separate posses- 
sion of a half share as and from the 
date of the death of the husband. 
Ordinarily the decree in a suit should 
accord with rights of the parties as they 
stand at the date of the institution of 
the suit.: But where it is shown that the 
original relief claimed has by reason of 
the subsequent change of circumstances 
become inappropriate or that it is neces- 
sary to have a decision of the court on 
altered circumstances in order to shorten 
the litigation or to do complete justice 
between the parties, it is incumbent up- 


ahaa . on the court to take note of the alter- 
when it is necessary for the purpose of . 


ed circumstances which happened sub- 
sequent to the filing of the suit, and 
mould its decree according to the- 
circumstances at the time the decree is 
made, 


In the present instance, the plaintiffs 
claimed future maintenance and after 
the death of the first defendant no 
decree for maintenance subsequent to 
the date of his death could be granted 
as the plaintiffs will be entitled to a 
higher right namely one of partition. In 
order therefore to facilitate the grant 
of a decree and shorten the litigation 
it is just and necessary that the amend= 
ment is. ordered,” 


1979 | 


19. The Supreme Court in Shikha- 
chand v. D. J. P, Karini Sabha, AR 
1974 SC 1178 observed at p: 1182: 


“Ordinarily, a suit is tried in all -6 
stages om the cause of action. as +t 
existed on the date of its  instituticn. 
But it is open to a Court including a 
court of appeal to take notice of everts 
“which have happened after the. instit- 
tion of the suit and afford relief to tæ 
parties in the changed circumstances 
where it is shown that the relief claix- 
ed originally has (1) by reason of suk- 
sequent change of circumstances [e- 
come inappropriate; or (2) where it -s 
necessary to take notice of the chang=d 
circumstances in order to shorten tæ 
litigation or (3) to do complete justice 
between the parties (See Rai Charan ~. 
Biswanath, AIR 1915 Cal 103)’, 


20. P. Venkateswarlu v. Motor & 
General Traders, AIR 1975 SC 1409 is a 
case where it was held that the Higa 
Court in revision is bound to take ncte 
of subsequent events in disposing cf 
proceedings. That is a matter arisinZ 
under the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Ae, 
1960. l 


21. What therefore follows from th= 
foregoing discussion is that the powər 
conferred upon the ‘court to permit 
amendments of the pleadings can > 
exercised at any stage of the proceet 
ings. That power is conferred -with a 
view to securing the determination of 
the real issues in controversy between 
parties. The foundation for the civil 
proceedings is the cause of action. On 
account of the happening of certaia 
events subsequent to the initiation 23 
the proceedings, the changed. or altered 
circumstances or events may give ris= 
to different causes of action special.” 
when the relief sought for remains su> 
stantially the same. Even in that cas? 
also, the Court is empowered to exercise 
its discretion in such a way as to permit 
the amendment introducing, if needs be, 
a new cause of action also, These powers 
are conferred upon the Court with a 

iew to facilitating the shortening 3! 
otherwise avoidable prolonged litigaticnm 
and otherwise avoidable multiplicity 97 
proceedings and that is-also needed :m 


the interests of acmmnistration of justic, 


22, We shall now judge. the facts o7 
the case in the light of. the. foregoirg 
propositional position. The. ist plaintif 


1979 Andh. Pra/2 I G—15 


R.: Durgaraju v, 5. Dadd Venkataraju 


- {Prs, 19-26] A.P. 17 


instituted the suit for a declaration of his 
title and for injunction with respect to 
the property in question on the ground 
that he is entitled for the same on ac- 
count of the will executed by his mater- 
nal grandmother, The truth of the vali- 
dity of the will was questioned. During 
the pendency of the proceedings, parti- 
cularly at the second appeal stage, 4th 
defendant, the mother of the ist plaintiff 
died. 4th defendant was supposed to be 
the legal heir of the testatrix of the 
will Ex. A-1 and therefore, subsequent 
to the death of 4th defendant, the per- 
sons who were entitled to the property 
in question are lst plaintiff and his sister, 
the 2nd plaintiff, The cause of action no 
doubt is different from the one found in 
the original suit itself, If the amend- 
ment is not to be ‘allowed, the parties 
shall have to be driven to otherwise! 
avoidable separate suit. If it is amended, 
it results in the shortening of the pro- 
ceedings also. The amendment is neces- 
sary for the determination of the real 
questions in controversy, 


23. But the only point argued by the 
learned counsel for the respordents is 
that the point specifically given up by 
the counsel on either side during the 


-course of second appeal should not be 


permitted to be formulated as a subject- 
matter of the amendment. It is not as if 
that aspect of the matter results in the 
relinquishment or abandonment of the 
right accrued otherwise to the parties 
concerned, Therefore, that circumstance 
may mot have any impact upon the rights 
of the parties, 


24. I am therefore of the opinion 
that in the interests of justice and with 
a view to avoiding otherwise avoidable 
multiplicity of proceedings and with a 
view to shortening the litigation, the 
amendment sought for should have been 
allowed. 


25. The decision of the Court below 
is therefore set aside. The sought for 
amendment is allowed. i 


- 26, The civil revision petition is there- 
fore allowed, but, in the circumstances, 
without costs, 


Petition allowed, 
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' Ch“ Krishnama Naidu, . Petitioner v. 
State of Andhra. Pradesh, Respondent... 
Civil - Revn, Petn.. 
‘D/~, 17-7-1978.* 
. Andhra © Pradesh Land. “Reforms 
. (Ceiling: on Agricultural . Holdings) Act 
(1 of 1973), S. 4-A — Children born: of 
' marriages declared void . under S. 11 
Hindu Marriage Act —. Legitimacy ‘con- 
ferred on them by. Amendment Act. of 
1976 — Effect on ceiling. provision, :- 
-~ While: agreeing with the Government’s 
contention that notwithstanding the cir- 
cumstance that the Hindu ` Marriage 
Amendment Act (68 of 1976) ‘conferred 
- legitimacy on the children. born’ of mar- 
' -yjages declared -void by 5.11 of''the 
=- Parent Act, the’ question of. ‘such~ child’s 
holding any lands would. not arise till he 
exercised his right to''a share in the’ pro- 
perties of the parents; it was: held: that 
for purposes of S. 4-A of the above Ceil- 
ing Act the major: son of such children 
ought to be considered for deciding the 
‘surplus land ard therefore the: ‘parents’ 
ceiling area was entitled to be increased 
by one more standard holding. 


(Paras 2 & 3). 


I. A. Naidu, -for Petitioner: K. F. ‘Baba, 
Govt. "Pleader for Land Ceiling for' ‘Chit-. 
. toor, or behalf of Respondent. oa 


ORDER :. — The declarant is ‘the peti 
tioner, The main contention is that the 
major son born to him through his 
second -wife Kanthamma, is entitled to a 
holding and if so, there will not be. any 
surplus to be surrendered by the peti- 
tioner. Both the Tribunals have held that 
the petitioner’s - marriage with the said 
_Kanthamma took place after 1952. and 
therefore Kanthamma is not the. legally 
‘wedded wife 
children are illegitimate and they cannot 
be treated as members of the family of 
the petitioner. 


'2, Sri-IL A, Naidu, “the learned coun- 


sel for the petitioner, contends that this - 


finding of the Tribunals below is illegal. 
It is true that the petitioner pleaded be- 
fore the Tribunals below that the marri- 
age took place in the year 1948, but. the 
‘same has mot been accepted and it has 
been held ‘concurrently that the marriage 
took place after 1952 and therefore it is 
void. But S. 16 (lj c of the Hindu Marri- 


*(Against order of Land Reforms Appel- 
late Tribunal, Chittoor, D/- 14-2-1978). 
cca ta, a i YE 


- TV/KV/E225/78/TVN 


State (Jayachandra’ Reddy, J.) 


No. 1636 or 1978, 


of the petitioner and het `. under~S. 16 (3) ofthe Hindu “Marriage 


‘the ‘question of his holding. any 


A.LR. 


age: Act: which ‘was introduced by the 
amended Act 68 of 76 .confers: legitimacy 
on such’ children ‘and the same reads as 
follows :— 


"16 (1): Notwithstanding the mere 
riage,-is-null and void- under.S.-11, any 


child. ‘of, such marriage. who would 
have , been legitimate if. oe mar- 
riage'. had been valid, -shall be 
legitimate, whether such -child is 


' born bèfore or after the. commence- 


ment: of... the Marriage Laws. (Amend- 
ment) ‘Act, 1976, and whether or not a' 
decree of nullity- is granted in respect of 
that marriage under. this Act and whe- 
ther or not the marriage is held. to be 
void otherwise menr on a n ae 
this Act.” no, 


This’ section: makes it clear tat: ieii 
the marriage is null and void: urider S. 1} 
any. child, bom out of such marriage who 
would have been legitimate if the mar- 


. riaġe-had been valid, ‘shall be legitimate 


whether: such child is born before‘ or‘ 
after , ‘the commencement of the Amend- 


_ing Act of.1976. It can, therefore, ‘be seen 


that 'S: 16 (1) confers ‘legitimacy®' ‘on all 
such ‘children even, though a decree of 
nullity is not granted. ‘When once, by 
virtue of this section, such children are. 
treated as legitimate children, then it has 
to. be ‘seen whether -urider “the Land `- 
Ceiling Act what rights they acquire. So. 

far as minor children are’ concerned, ` it: 
goes without ‘saying that they become 
members of the family unit of the father. 
So far as the major son is. concerned, it 
is contended by the learned counsel that 
by virtue of S. 4-A the: ceiling area of 
the-father has tobe increased by the 
extent’ of the-land by which the land 
held:by such major son falls short. of 
the ceiling- area, The learned Govern- 
ment Pleader’ however - contends that 


Act, such child who is declared to: be 
legitimate can only. have rights in the 
property of the ‘parents and therefore, 
lands 
does ‘not arise till he can exercise his 
right for a share in the properties of the 
parents, This argument may be germane 
to the extent of giving a holding to the 
major son through the second’ wife who 
is’ considered to be legitimate by virtue 
of S, 16 (1) of the ‘Hindu Marriage Act, 
but the ‘question “is, whether under Sec- 
tion '4-A of: the’ Ceiling Act; the: ceiling} 
‘area of the parents has to be increased 
by the extent by which the land:-held: by 
such major son falls ‘short of the- ceiling 
area, Even if the argument óf: e learn- 


r. 






1979 


ed Government Pleader is to be accept- 


ed, it can only be said that the mar 
son through Kanthamma, though legizi= 


mate, holds no property. But it must. tè 


remembered that by virtue of S. 4-A’ cf 
the Ceiling Act, the ceiling area of tre 
petitioner herein has to be increased sy 
one more standard holding inasmuch és 
the major son. born through Kanthamumce 
holds no land though he is a legitimate 
major son;. The surplus determined <y 
the Tribunals below is 0, 1983 standard 
holding. 


3. For the aforesaid reasons, the pet:= 
tioner’s ceiling, area has to be increased 
by one -more standard holding aad 
therefore, he-need not surrender any sur- 
plus, The revision petition ‘is. allowed. No 
costs, Advocate’s fee Rs. 100/-. 

Petition allowed, 
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ALLAD] KUPPUSWAMI, J. 
: Somisetti Ramanaiah, Petitioner v. Tte 
District Supply ” aes ‘Chittoor, Res- 
pondent, 
Writ Petn. No, 610 of 1977, 
1978. 


Essential Commodities Act (1955), Set- 
tión 6-C (2) —. Interpretation of prow:~ 
sions of the section — Conjunction “cr”? 
— Whether to be read as “and”. pokr 
pretation of Statutes). 


The provision authorising confiscation 
is a drastic one and S. 6-C (2) enables 
the person concerned to receive- the 


D/- 4-4 


price of the goods in certain continger-. 


cies, In regard to. such a provision it, is 
well accepted that the | Court shorkd 
place a construction which. isin favoer 
of the subject. . Therefore there is 20 
reason why the conjunction ‘or’. used jn 
S. 6-C (2). should be read as ‘and’, Frrr- 
ther there was ‘mo ‘difficulty for the 
legislature. to use the expression “any 
instead of “or”... On the other hand, -t 
would be seen that there . was a defin-te 
purpose in using expression “or” The 
legislature obviously felt that. even if tae 
order of confiscation was affirmed in, aç- 


peal, if still the prosecution for contie- 


vention ended in an acquittal, the per- 
son concerned should be given the bere- 
fit of such acquittal and paid the price 
of the goods. ‘Therefore a.person acqu-t- 
ted in proceedings. for contravention cf 
cl. (3) of A...P. Paddy and Rice (Restric- 


IV/SV/E161/78/JDD/LGC E +g 


Somisetti:.Ramanaiah v. Dist, Supply Officer’ 


-` lorries, 


‘that there was 


[Prs, 1-2] A.P. 19 


ton on Movement) Order would be enti- 
ted to price of the commodity seized _ 
under S. 6-C (2) in spite of the upholding - 
cf order of. confiscation’ by judicial au- 
thority under S, 6-C: (1), ATR 1974 Andh 
Pra 207 (FB) and 1975. Cri LJ. 144 (Andh 
Pra) (FB), Rel, on. (Para 4) 


-Anno:- AIR Manual (8rd Edn.), Essen- 
tial Commodities Act, S. 6-C, N. 1. 
Cases Referred: ‘Chronological . Paras 
£975 Cri LJ -144 : (1975) 1 Andh WR 133 

{FB ~ -$ 
AIR 1974- Andh Pra 207 (ŒB) ` 5 
P, Imnayya Reddy, for Petitioner; 


P, Balakrishna Murthy for Govt, Pleader. _ 
for Food and Agriculture on behalf ,of 
Respondent. 


ORDER: .— The oa is a dealer 
in foodgrains:' On: 24-1-1973 he was found 
transporting: 360 bags of rice ‘in three 
The ` petitioner as well 'as the 
crivers of the “lorries were prosecuted 
kefore the Judicial 1st Class Magistrate, 
Tirupati in C.: C. No. 19 of 1975 for con- 
travention. .of -cl.. (3) of the Andhra Pra- 
cesh Paddy and Rice (Restriction on 
Movement) Order, -1970 read with Ss. 7 
end 8 of the Essentiai Commodities Act, 
The learned Magistrate acquitted the'ac-~ 
cused. A Criminal Appeal No. 730/1976 
was. preferred by the State to this Court 
which was.dismissed on 13-8-1977. Mean- 
while,. the District Revenue- Officer also 
proceeded ‘under §:-6~-A of ‘the: Essential 
Commodities Act and as. he was. satisfied - 
a contravention of the 
crder referred to above he directed con- 
fscation of the goods seized. The peti- 
tioner preferred an appeal to the Judi- 
cial authority namely ` Sessions Court, 
Chittoor under S, 6-C of the Act. His 


. eppeal was dismissed and. the order of 


confiscation was confirmed, 


- 2, In the course ‘of ‘certain inferigeas 
tory proceedings in a writ petition filed 
in this Court by the petitioner there was 
a direction. to return the goods to the 
petitioner. ‘As the order of confiscation 
cf the District Revenue’ Officer was. con- 
frmed on appeal:: the District Revenue 
Officer issued a notice in- March 1977 
cirecting the petitioner. to pay Rupees 
31,591.96 being the value of-the rice con- 
fscated but released to him under the 
cirections of the High Court, The peti- 
toner has filed this: writ -petition ` chal- 
lenging the- said notice: . His contention 

is that as the prosecution for violation of 


tre order resulted in ‘an acquittal it is 


incumbent ‘upon ‘the’ - District. Revenue _ 
Cfficer to. return the goods: confiscated: or 


20 A.P.  [Prs. 2-5] 


the value thereof if the goods are not 
available and therefore he is not entitled 
to call upon the petitioner to return the 
value of the goods. 


3. In support of the above contention 
Sri Innayya Reddy, learned counsel for 
the petitioner relies on S, 6-C (2) of the 
Essential Commodities Act which is in 
the following terms: 


"Where an order under S., 6-A is modi- 
fied or annulled by such judicial autho- 
rity, or where in a prosecution instituted 
for the contravention of the order in res- 
pect of which an order of confiscation 
has been made under S. 6-A, the person 
concemed is acquitted, and in either case 
it is not possible for any reason to return 
the essential commodity seized such per- 
son shall be paid the price therefor as 
if the essential commodity had been sold 
to the Government with reasonable inte- 
rest calculated from the duty 
seizure of the essential commodity; and 
such price shall be determined.” : 


It is submitted that as the prosecution 
instituted for the contravention of the 
order in respect of which an order af 
confiscation has been made under S. 6-A 
ended in an acquittal the petitioner is 
entitled to the value of the goods. In view 
of the clear language of the Section I am 
of the view that this contention is to be 
upheld, It is true that the order of con- 
fiscation was upheld by the Judicial au- 
thority in the appeal under S, 6-C (1), 
-but at the same time the prosecution for 
contravention of the order in respect of 
which the order of confiscation is made 
ended in acquittal: Therefore, by reason 
of the second part of S. 6-C (2) the peti- 
tioner is entitled to the value of the 
goods. 


4, The learned Government Pleader 
endeavoured to argue that the conjunc- 
tion ‘or’ in S. 6-C (2) should be read as 
‘and’. He submitted that both the condi- 
tions laid down in S. 6-C (2) must be 
satisfied, namely, that the order under 
S. 6-C is modified or annulled by the 
Judicial authority in an appeal under 
S. 6-C(1) and the prosecution for contra- 
vention of the order must have ended in 
an acquittal. It is only in such a case the 
petitioner is entitled to the price of the 
confiscated goods under S, 6-C (2). I find 
no difficulty in rejecting this submission, 
If. it was intended that both the condi- 
tions must be satisfied there was no 
difficulty for the legislature to use the 
expression ‘and’ instead of ‘or’, On the 
other hand I am of the view that there 
was a definite purpose. in using the ex- 


Somisetti Ramanaiah. v, Dist, Supply. Officer > 


- construction which 
of the ` 


ALR 


pression ‘or’. The legislature obviously 
felt that even if the order of confiscation 
was affirmed in- appeal, if still the prose- 
cution for contravention ended in an 
acquittal, the person concerned should. 
be given the benefit of such acquittal 
and be paid the price of the goods 
The learned Government Pleader sub« 
mitted that if this interpretation is given, 
the order of the appellate authority con- 
firming the confiscation in appeal would 
be a dead letter and this Court should 
mot place a construction which would 
lead to such a result, It is however to 
be noticed that the provision authorising 
confiscation is a drastic one and S. 6-C(2) 
enables the petitioner to receive the 
price of the goods in certain contingen- 
cies, In regard to such a provision it is 
well accepted that Court should place a 
is in favour of the 
subject. Further as I have already point- 
ed out the conjunction used is ‘or’ and 
unless there are compelling reasons to 


read ‘or’ as. ‘and’ it is well settled that 
any word should be given its natural 


meaning, I have therefore no doubt in 
holding that in spite of the fact that the 
order. of confiscation is confirmed by the 
appellate authority in appeal under Sec-~ 
tion 6-C (1), if the prosecution for con- 
travention of the order in respect of 
which the order of confiscation has been 
made has resulted in acquittal, the peti- 
tioner would be entitled to the price of 
the goods under the clear terms of Sec~ 
tion 6-C (2). It is incongruous that on 
one hand there is an order of an appel- 
late authority confirming confiscation 
which has become final and on the other 
hand there is an order of acquittal. It is 
more so, as the appellate authority is 
also the Sessions Court. In many cases 


the order of acquittal may be only that 


of a Magistrate for it is possible that no 
appeal may be preferred against the order 
of acquittal and the final order would be 
that of a Magistrate only, In such a casa 
it would lead to a Judicial Magistrate’s 
order of acquittal overriding an order of 
confiscation of a Sessions Judge in ap- 
peal under S., 6-A. But such considera- 
tions cannot weigh with this Court in 
giving effect to the clear language of a 
particular section. 


5. I find that in a similar situation 
this Court also held that the goods were 
not liable to be confiscated as the prose- 
cution ended in an acquittal vide order of 
the single Judge in A. Kotiratnam v. State, 


AIR 1974 Andh Pra 207 (FB) at p. 211 


after the matter was sent’ back after the 


1979 


decision of the Full Bench in the case, 
though there is no discussion on this 
aspect of the case. In Public Prosecutcr 
(A.P.) v. L. Ramayya, 1975-1 Andh Wł 
133 at p. 152: (1975 Cri LJ 144 at p. 154} 
(FB), it is pointed out that in regard 
to a criminal prosecution there will te 
an elaborate procedure by taking ev=- 
dence; whereas the confiscation proceec- 
ings are summary and that is why they 
are made subject to the result of any 
prosecution that may have been institutec 
for the contravention of the order. 

6. For the above reasons the wnt 
petition is allowed. But in the circum- 
stances without costs, Advocate’s fee 
Rs, 150/-, 
| Petition allowed 
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Chaparala Nageswara Rao, Petitioner 
y. Authorised Officer, Land Reforms 
Gudivada, Krishna District, Respon- 
dent. | 

Civil Revn. Petn, 
D/- 3-7-1978.* 


Andhra Pradesh Land Reforms (Ceilirs 
on Agricultural Holdimgs} Act (1 of 1973 
S. 8 (1) — Declaration under — Deter- 
mination of excess — Property sold ky 
declarant before 2-5-1972 — Genuinenes 
of sale — Burden of proof. — 


No, 1287 of 1973 


In determining whether the declarant 
has excess land, the property sold by 
him before 2-5-72 must be excluded -í 
the sale was genuine, Where the sale wes 
by a registered document and the vendee 
proved that he had paid taxes on the 
land and that the sale was acted upon, H 
was held’ that the land must be excluded. 
The nature of proof required to show 
that it is not a sham and nominal one 5 
different. There should be strong circum 
stance to indicate that this transfer is a 
sham and nominal one and was entered 
into with a view to avoid and defeat th= 
objects of Act. (1978) 1 APLJ (HC) 35 
and (1977) 1 APLJ (HC) 452, Rel. on. 

(Para 2) 
Cases Referred: Chronological Paras 


(19781 APLJ (HC) 35 
(1977) È APLJ (HC) 452 | E 
*(To revise order of Land Reforms ‘Ap 
pellate Tribunal, Machilipatnam, 
D/- 31-12-1977), ae : 
TV/JV/D868/78/KNA/LGC 


hed IAS 


C. Nageswara v. Authorised Cfficer, Land Reforms [Prs. 1-2] A. P.21 


Y. B. Tata Rao, for Petitioner; Govt, 
Pleader for G.A.D. on behalf of Respon- 
dent. > 


| 
ORDER: — The declarant is the peti- 
tioner. He filed a declaration under Sec-~ 
tion 8 (I) of the Andhra Pradesh Land 
Reforms (Ceiling and Agricultural Hold- 
ings) Act (Act 1 of 1973). The first Tri- 


bunal held that he holds an excess of . 


0.9580 standard holdings. On appeal, the 
Appellate Tribunal gave some relief and 
tke surplus got reduced to 0.0256 stan- 
derd holdings. 


2. In this revision, Shri Tatarao, the 
learned counsel for the petitioner, con- 
tends that the declarant sold an extent 
of Ac. 2-28 cents on 22-10-1971 to one 
Potluri Mallikharjuna Rao, P. W. 2, and 
it was registered on 30-10-1971 and ever 
since the sale, the purchaser has been in 
pessession and enjoyment of the said 
land and therefore, the same ought to 
have been excluded, The lower Appellate 
Tribunal rejected this contention mainly 
on the ground that the transferor has not 
setisfactorily established the necessity 
fcr selling the land and that the cist 
receipts for all the continuous faslies 
have not: been filed and ultimately held 
tkat the transaction was not a genuine 
and bona fide one, This finding of the 
lower Appellate Tribunal is erroneous, 
Aimittedly, the land has been sold under 
a registered sale-deed executed on 30-10- 
1¢71. The recitals.in the document show 
that the property was sold with a view 
to improve the other property. It also 
mentions that Rs. 3,500/- was paid in 
cash at the time of execution of the docu- 
m2nt and the balance of consideration of 
Rs. 7,500/- is paid by executing a pro- 
msory note in favour of the vendor, 
The promissory. note dated 22-10-1971 is 
also marked as Ex, A-2 by the Tribunal. 
That apart, the land revenue receipts 
filed, viz., Exs.-A-4 to A-6, would show 
that the purchaser, P. W. 2 paid the 
land revenue for the year 1975-76, The 
declarant stated that the revenue re- 
ce-pts for the earlier years have been 
lost. So, under these circumstances, the 
question is whether the transaction was 
a Zenuine one or not. The nature of evi- 
dence insisted upon by the. Appellate Tri- 
bunal would be needed in a case where 
the transaction is merely under an agree- 
ment of sale. But in a case of registered 
saie-deed executed prior to 2-5-1972, the 
nature of proof required to show that 
it. is not a sham and nominal. one is dif-| 
ferent. In C. Pitchamma v. State of An- 
dhra Pradesh, (1978) 1 APLJ (HC). 35, 
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: Ramachandra Raju, J., held that if ‘the 
surrounding ` ‘circumstances show the 
transfer to be a sham and nominal one, 
then only the question of the proof that 
it is a true and genuine one arises and 
the declarant has to discharge the neces- 
sary burden. In this case, the transfer is 
under a registered sale-deed, There should 
be strong circumstamce to indicate thal 
' this transfer is a sham and nominal. one 
and was entered into with a view to 
avoid and defeat the objects of Act 1 of 
1973, Such circumstances are not to be 


found. The salée-itself is in favour of a 


stranger and at least Exs. -A-4 ..to A-6 
show that the transferee has ` ‘paid... -the 
_ land revenue for some years, P. W. 2 a3 
transferee entered into the witness boz 
and deposed that he has: been paying 


the cist. That apart, there is ample mate- . 


rial to show that the declarant had some 
necessity and accordingly sold the lands. 
A Division Bench. of this Court in State 
of Andhra .Pradesh v, Balarami Reddy, 
(1977) 1 APLJ (HC) 452, held further 
that a. landholder can even sell the land 
with a view to . reduce his ceiling | area 
and if such transfers are true and, valid 
and if they have been acted upon, they 
should be accepted and that by satisfac- 
tory evidence, the declarant can discharge 
the necessary burden; These principles 
very much. apply: to the facts of this 
case. 

3. In the connie: the. Civil. Revision 
Petition: is ‘allowed. ‘The -Land Reforms 
Tribunal is- directed to’ exclude -the ex- 
tent of 2-28 cents, which was sold by: the 
declarant under Ex.. A-2, and. determin? 
the surplus, No costs, advocate, s -fe2 
Rs. re Ps ~ 


; Petition allowed. g 
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"S. P, Goenka, Petitioner: v. The ’ Dis- 
trict Collector, _ .Giddapah and _ others, 
Respondents, 

- Writ ‘Petn,. No. “3048 of 1977, 
21-4-1978.. a a Bas 

' (A) Mineral nean Rules (19604, 
Rr, 55 (2) and 54 — Words “any. party” 
in R. 55 (2) do not mean- State: Govt. . 


The “words. “any party” in R. 55 @ 
‘mean any of the. impleaded parties and 
not the State Govt... Therefore . ina 
‘revision application . under S. 54 ‘against 
the deemed. refusal of the- ‘State : ‘Govt. 


D- 


t 


cd so ap te eo oe Tae TG 
* HV/TV/D302/78/GNB/LGC - E e 


S. P. Goenka. v, Dist..Collector (C..Reddy J.j 


A.L R. 


to grant a mining lease under R. 24 (3) 
the petitioner is not entitled to be com= 
municated the comments of the State 
Govt. on the revision application, The 
fact that in the revision against the 
deemed refusal under R. 24 (3) the 
State. Govt, alone is an impleaded party 
is immaterial. AIR 1970 Pat 189. Dist.> 
AIR -1964 SC: 1643 ‘Expl. ` (Para 6) 


` (B) Mineral Concession Rules (1960), 
R, 26 — State Govt, can refuse ‘to grant 
mining lease on ground that land is 


reserved for exploitation i in public sector. 


The .State Govt. is. ‘competent ` ‘to re- 
serve .any land for exploitation™ of mine- 
rals in the public sector and’ such land 
would not thereafter be available for 
grant of mining . lease to any private 
person, AIR 1976 ‘SC 2591 Rel. on; 


(Para 6) 
Cases Referred ; Chronological ç Paras 
AIR 1976 SC 2591 Ss. pa 7 6 
AIR 1970 Pat'189 = 7 
AIR ` 1964 SC 1643. 3 s | 


J; Eswara Prasad, for Petitioner: ‘Govt. 
Pleader, for €. T. (for Nos, 1 and 3) and 
Upendralal -Waghray Addl. Standing 
Counsel (for No. 2), for ‘Respondents. 


ORDER: — The petitioner filed an 


application | for the. grant of a mining 


lease in barytes on 29-8-1973 before the 
District Collector, -Cuddapah° in respect 
of an area. of 200. acres in Mangampet 
village, Rajampet. Taluq, Cuddapah Dis- 
trict. The said application was received ` 
by the District Collector on 5th, Septem- 
ber,’ 1973. The application was accom- 
panied by the necessary documents as 
required under the’ Mineral Concession 
Rules, 1960, hereinafter referred to as 
‘the’ Rules’, In .pursuance of his appli- 
cation, the’. petitioner - was called upon 
to, locate the . area in respect ‘of which 
the; licence was applied and survey 
operations were. also conducted by the 
revenue authorities, However, the ap- 
plication of the petitioner. was not dis- 
posed of within 12 months. of its receipt 
as: required under Rule 24 of the Rules, 
Under sub-rule (3) of Rule 24 if any ap- 


plication is not disposed of within 12 


months: it shall be deemed to have been 
refused. -So.. the , petitioner. filed a revi- 
sion application before, the Çentral Gov- 
ernment under Rule’ 54. The Central 
Government forwarded ʻa copy of the 
revision application: to the. State. Gov- 
ernment : for- its comments. ‘On “receipt 
of the comments of the. State; Govern- 
ment.-and without communicating. the 
comments of the ‘State Government, fö 


1879 


the petitioner the Central Governmert 
rejected the revision application 02 
15-2-1977." The Central Governmerct 
while rejecting the application informed 
the petitioner that the State Govern 
ment in their comments stated that the 
barytes bearing areas in Mangampet 
village were reserved for exploitation 
in public sector in G. O. Ms.- No. 27 cf 
Industries and Commerce (Mines I) 
Department, dated 7-1-1974, that the 
State Government are competent $o 
reserve any area for exploitation im 
public sector and that the petitioner 
was, therefore, not entitled to the grart 
of mining lease over the area, Aggriev~ 
ed against the said order of the Cem- 
ral Government, the petitioner has. filed 
this writ petition under Article. 226 of 
the Constitution., . ; 


2. The first and the principal cor- 
tention of the learned counsel for tke 
petitioner is that the Central Govert- 
ment erred in law in rejecting the rev-~ 
sion application filed by the petitioner 
without communicating the commen-s 
of the State Government to the pet 
tioner and ‘calling upon him to make 
such further comments as ‘he may like 
to make as required by Rule 55 (2) ef 
the Rules and that the petitioner was 
thereby deprived of a reasonable oppor- 
tunity to present his case. 


3. Rule 55 of the rules 
follows : 

"55, Orders on Revision Applicatior t 

(1) On receipt of an application for 
revision under Rule 54, copies thereef 
shall be sent to the State Government 
and to all the impleaded parties callirg 
upon them to make such comments &s 
they may like to make within three 
months of the date of issue of the com- 
munication, and if no comments are 
received by the Central Government 
within that period it shall be presumed 
that the party which has omitted ta 
make such comments or the State Govr~ 
ernment: as the case may be, | hes 
no comments to make and the case may 
be decided by the Central Government 
ex parte, 


(2) On receipt of the comments from 
any party under sub-rule (1) copies 
thereof shall be sent to the other par~ 
ties calling upon such parties to make 
such further comments, as they mey 
like to make within one month from 
the date of issue of the communicatiom. 


(3) The revision application, the com~ 
munications containing comments are] 


reads as 


S. P. Goenka v. Dist. Ccllector (C. Reddy J.) 


[Prs. 1-6] A: P. 23 


counter-comments referred to in sub-. 
rules (1) and (2) shal constitute the 
records. of the case, 


(4) After considering the records 
referred to in sub-rule (3), the Central 
Government may- confirm, modify or set 
aside the order or pass such other order 
in relation thereto as the. Central Gov- 
ernment may deem just and proper. 


(5) > - XX XX XX 


.4, Under sub-rule (1) a duty is cast 
on the Central Goverrment to send the 
copies of the revision application to the 
State Government and to all the im- 
pleaded parties calling upon them to 
make such comments as they may 
like to make. Under .sub-rule (2) re- 
ceipt of the comments received from 
any party under sub-r. (1) the copies 
thereof shall be sent to other parties cal- 
ling upon such parties to make such fur- 
ther comments as they. may like to 
make. The revision application, the 
communications containing comments 
and counter comments referred to in 
sub-rules (1) and .(2) shall constitute the 
‘record’ of the case under sub-rule (3), 


5. The Central Government shall dis- 
pose of the revision application under 
sub-rule (4) on.a consideration of the 
records mentioned in sub-rule (3) - and 
modify or set aside the order or: pass 
such other order as the Central Govern- 
ment may- deem just and proper, 


6. It is.common ground that the revi- 
sion application af the petitioner was 
sent to the State Government for its 
comments and the State Government 
offered its comments, The State Gov- 
ernment in the comments stated that all 
barytes bearing areas in Mangampet 
village have been reserved for exploita- 
tion in public sector (vide Notification 
G. O. Ms, No. 27 of Industries and Com- 
merce (Mines II) Department dated 
7-1-1974) and that no area was available 
for grant of mining lease to any pri- 
vate individual, It is now well settled 
that the State Government is competent 
to reserve any land for exploitation in 
the public sector and such land would 
not thereafter be available to any per- 
son; Vide Amritlal Nathubhai v. Union 
Government of India, AIR 1976 SC 2591. 
But these comments of the State Gov- 
ernment were not communicated to the 
petitioner: It is the contention of the 
learned counsel for the petitioner that 
the comments offered by the State Gov- 


294 A.P.  ([Prs. 6-8] 


ernment are the. comments of a ` party 
within the ‘scope of the. words ‘any 
party’ im sub-rule (2) and therefore, it 
was obligatory on the part of the Cent- 
tal Government to communicate the 
comments of the State Government to 
the petitioner, The meaning of the 
words ‘any party’ must take their colour 
from the context in which they are 
used, A close .and combined reading of 
sub-rules (1) and (2) would make it 
crystal clear that the words ‘any party’ 
in sub-rule (2) do not embrace the State 
Government but only one of the ‘im- 
pleaded parties’, Sub-rule (1) clearly 
makes a distinction between the State 
Government and the ‘impleaded parties’. 
It states that on ‘receipt of an applica- 
tion for revision under Rule 54, copies 
thereof shall be communicated to — the 
State Government and to all the ‘im- 
pleaded parties’, But in sub-rule (2) the 
words used are ‘on receipt of the com- 
ments from any party under. sub-rule 
GY and not on receipt of the comments 
from the State Government or any im- 
pleaded party. Therefore from the con- 
text in which the words ‘any party’ are 
used in sub-rule (2), the words can only 
mean any of the impleaded parties and 
not the State Government. It is how- 
ever, argued that in a case of deemed 
refusal of an application under sub-rule 
(3) of Rule 24, the State Government 
alone is an impleaded party and there- 
fore, the comments of the State Govern- 
ment ought to be communicated to the 
aggrieved party I do not think this 
argument can be accepted in view of the 
express words employed in sub-rule ‘(2). 
JI am clearly of the opinion that the 
petitioner is not entitled to be com- 
miunicated the comments of the State 
Government on his revision application 
under sub-rule (2), 


7. The learned counsel for the peti- 
tioner placed reliance on the decision 
of the Patna High Court in Ramnik Lal 
Kothari v. Government of India, AIR 
1970 Pat 189 and submitted that the 
order of the Central Government was 
illegal and opposed to the principles of 
natural justice as -the petitioner was 
denied an opportunity to offer his coun- 
ter-comments on the comments of the 
State Government. In that case, the 


application for mining lease was reject~ 


ed by the State Government and the 


revision application was rejected by the 


Central Government not based on thé 
comments of the State Government buf 


S. P. Goenka v. Dist. Collector (C. Reddy J.) 


-ploitation in the public sector. 


A. I. R. 
on material which did not form part of 
the record under sub-rule (3) of Rule 
55. Therefore, that decision is not rele« 
vant .for the purpose of this case, Yet 
another case relied upon for the peti~ 
tioner is the decision in Brajlal Manilal 
and Co. v. Union of India, AIR 1964 SC 
1643: In that case, a partnership firm 
applied for the renewal of the Certi- 
ficate of Approval to the State Govern- 
ment, The State Government rejécted 
the application for renewal on the 
ground that the partners composing. the 
firm had changed. Thereupon, the’ firm 
filed a revision application to the Union 
Government, The Union Government 
also rejected the revision application. 
The contention of the firm was thaf 
there was no change in the identity of 
the firm notwithstanding the changes in 
the persons composing the firm. The 
Supreme Court observed while quashing 
the order of the Central Government 
(at p. 1645): i 


“If the report of the State Govern= 
ment made any points against the re- 
presentation made by the appellants and 
these were being taken into ` considera- 
tion by the Union Government, in com- 
mon fairness, the appellants were entitl- 
ed to be informed as to what these 
were and an opportunity to point ouf 
how far they militated against the cons 
tentions raised by them.” 


8. But in this case, the report of the 
State Government made no points 
against the representation made by the 


petitioner, On the other hand, they 
merely stated that the area was not 
available for the grant of mining lease 


because the area was reserved for ex- 
In these 
circumstances, I do not think that the 
petitioner was deprived of any reason- 
able opportunity to present his case by 
the non-communication of the comments. 
of the State Government. The writ 
petition, therefore, fails and it is ac- 
cordingly dismissed with costs one set, 


‘Advocate’s fee Rs. 150/-. _ 


Petition dismissed, 


(1979. 
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CHINNAPPA REDDY AND 
CHENNAKESAV REDDY, JJ. 


P, Varahalamma, Petitioner v. Repeti 
Ramanna and others, Respondents. 


Civil Revn. Petn, No, 2027 of 
D/- 17-3-1978. 

(A) Andhra Pradesh Agricultural In- 
debtedmess (Relief) Act (7 of 1977), Sec- 
tions 3 (i) (1), (p) & (t) and 4 (2) — 
Words ‘debt’, ‘family’, ‘person’ and 
‘small. farmer’ — Meanings of — Debt 
incurred by a joint. Hindu’ family — 
Whether attracts provisions of Act. 
C. R. P. No, 2103 of 1975, D/- 26-2-1976 
(Andh Pra), Overruled. 


In view of the restricted definitior of 
the word ‘family’ in S. 3 (1) of the Act 
which does not include major children 
of an individual the 
Hindu family or coparcemary property 
as understood under the Hindu Law 
cannot be imported in interpreting the 
provisions of this Act, The object and 
the purpose of the Act is to provide 
relief from indebtedness to agricultural 
labourers, artisans and small farmers 
in the State, Reason and spirit of the 
statute relentlessly pursued compels sne 
to the conclusion that a debt of a joint 
Hindu family is -attracted by the pro- 
visions of the Act and the share of each 
major member of the joint family as 
to be notionally computed for ascertain- 
ing whether he is a ‘small farmer’ with- 
in the provisions of the Act. 


1977, 


(Pare 4) 

There is nothing either in the defmi- 
tion of the ‘debt’ in S. 3 (i) or in the 
‘definition of ‘family” in S., 3 (1) or- the 
definition of the word ‘person’ in Sec- 


tion 3 (p) of the Act which expressly 
or by necessary implication . excludes 


the applicability of the provisions of ihe 
Act to a debt incurred by a joint Hirdu 
family consisting of two or more 2o- 
‘parceners. CRP No. 2149 of 1977, 2/- 
6-3-1978 (Andh Pra) Foll, CRP No. 2103 
of 1975 D/- 26-2-1976 (Andh Pra) Ovar- 
ruled, (Para 5) 

(B) Interpretation of Statutes — Beni- 
ficent legislation. — Statute intended to 
cure an existing evil to be so constrced 
as to advamce the remedy and remeve 
the evil. (Para. 5) 

(C) Andhra Pradesh Agricultural In- 
debtedness (Relief) Act (7 of 1977), 


"(To revise order of Principal D-st. 
Munsif, Yallamanchili, D/- 4-4-1977). 


GV/HV/C991/78/KSB 





P. Varahalamma. v, Repeti Ramanna (Reddy J:) 


` lapragada Satyanarayana, 


incidents of joint. 


[Pr.1] A.P. 25 


S. 3 (i) & (t) — Proceedings for final de- 
cree for sale on mortgage executed by 
father. and sons — After death of father 
his daughters included as legal repre- 
sentatives of the deceased mortgagor 
liable for the debt — Hence daughters 
are debtors within S. 3 (i) and their 
shares have to be ascertained for de- 
termining whether they are small far- 
mers within S. 3 (t). (Para 6) 
Cases Referred: Chronological Paras 
(1978) C. R. P, No, 2149 of 1977, D/- 6-3- 
1978 (Andh Pra) 5 
(1976) C. R. P. No, 2103 of 1975, D/- oe 
1976 ere Pra) 
(1975) A . 5, No. 346 of 1975 (Andh Pra 


P. Koning for Petitioner; re 
for Respon- 
dents. 3 


CHENNAKESAV REDDY, J. 
Varahalamma, the petitioner before us, 
obtained a preliminary decree in a suit 
brought on a mortgage against the res- 
pondents. She filed an application under 
O. 34, R. 5, C. P, C. praying the Court to 
pass .a final decree directing the sale of 
the mortgaged property for the realisa- 
tion of the amount, The mortgage was ex- 
ecuted by late Repeti Jaggamma and his 
sons, respondents 1 to 4. The mortgage 
schedule consisted of Ac. 4-76 cents of 
wet land in S.No. 87 and Ac. 3-60 cents 
of wet land out of Ac, 9-28 cents in 


Survey Nos. 226/2 and 226/4, The res- 
pondents who are the sons and 
daughters of mortgagee, Repeti Jag- 


gamma opposed the petition contending 
that the debt was not binding on them 
and in any case the proceedings abated 
under S. 4 (2) of the Andhra Pradesh 
Ordinance 25 of 1976. The learned Dis- 
trict Munsiff held that the respondents 
had taken the plea in the suit itself that 
the debt was not binding on them, that 
a preliminary decree was passed hold- 
ing all of them liable to pay the debt, 
and therefore they cannot now question 
the validity of the preliminary decree. 
As regards the question whether the 
respondents are entitled to the benefit 
of the provisions of A. P. Ordinance 
25/76, the Jearmed District Munsif 
answered the question in the affirmative 
and dismissed the application of the peti- 
tioner. The learned District Munsif 
held that the respondents are all small 
farmers falling within the definition of 
‘small farmer’ as defined under S. 3 (t) 
of the Ordinance 25 of 1976 and the 
proceedings consequently abated. It may 
be mentioned that the said ordinance has 
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been repealed and replaced by Act No.7 

of 1977.called the Andhra Pradesh Agri- 

‘tultural Indebtedness. (Relief) Act, 1977 

to which we shall hereinafter refer. to: 
as ‘the Act. 

Pa The central focus of controversy’ # in 
this case centres round ‘the question. as 
'to:whether a debt incurred ‘by a joint 
Hindu family is attracted or ‘not by the 
provisions of the Act. The ‘submission of 
the learned counsel is that the debt in- 
curred by the joint Hindu family. is in< 
divisible, that the liability. created is 
joint, and several and that the debts due 
from a joint family are not attracted: by 
. the” provisions of .the Act.: According ito 
. him the joint family in any case is the 
‘person who owed the debt and the entire 
property owned by the joint family 
should be taken into consideration. for. 
the purpose of the Act and, not the- in- 
dividual share of each member ‘of the 
joint family as wrongly done by the 
Court below. ‘On the other hand, the 
‘learned’ counsel ‘for the: respondents, 
tries to uphold the finding of the Court 
below that even though a loan has ‘been 
obtained bya Hindu joint family, the 
provisions of the Act are attracted and 
the share of each major member’ has to 
be ascertained ‘on the date when the Act 
came into’ force for the ‘purpose, of “the 
Act, - O ū 

3. The clue to this’ crucial question 
must be ascertained’ from the . relevant 
provisions of the Act. For our purpose 
S. 3 (1), {p).and (t) which define ‘family’, 


_- ‘person’ and ‘small farmer’ _respectively l 


are relevant and read as follows : 

- "3 (1) family’ in relation to..a person, 
means the individual, the wife or. hus- 
band, as the case may be, of-such in~ 
l dividual and their unmarried minor 

children.” 

` Explanation :- —. . For the purpose of this 
clause ‘minor’ means a ‘person who. has. 
not completed his or her age of eighteen 
- years; 

(p) ‘person’ means an individual or ` a 
family; D 

(t) ‘small farmer’ " means à- person 
‘whose principal. means of -livelihọod./ is 
income derived from. agricultural land 
and who holds and personally cultivates, 
or who cultivates as.a tenant or share- 
cropper or. mortgagee with ‘possession, 
agricultural. land . which ‘does ‘not eaters 
in extent :-— 

' 0 in the case of persons other than ‘the 
members of- ‘the Scheduled Tribes,” one 
hectare, if it is wet, ‘or two hectares, i$ 
it is dryy ~ ' 


v. Repeti Ramanna (Reddy J.) ALR, - 

(ii) in the :case of the members. of the 
Scheduled . Tribes, two hectares, if it is 
wet or four hectares if it ig dry but does 
not include any person whose annual 
household income other than’ from agri- 
culture exceeds one thousand and two 
hundred rupees in any two years within 
three years immediately preceding the 
commencement of this Act, ` 

Explanation:— For. the purpose of 
computing the extent of land under this 
clause, one ‘hectare of: wet land shall ‘be 
deemed to be equal to two hectares of 
dry land.” = 


4, For the word “family a. restricted 
definition has been given in the-Act it» 
self, According to the definition ‘family’ 
includes: only ‘the ‘indivdual, ‘the ‘wife or 
husband, as thecase may be;: ‘of ‘such in- 
dividual and their unmarried ‘minor 


. children. It- does not ‘include’ major 


children. Therefore, the incidents of 
joint Hindu family -or coparcendry pro- 
pérty’- as: understóod ‘under -‘the Hindu 
Law cannot be imported in ‘interpreting 
the provisions of this Act: The conten- 
tion of the learned counsel for ‘the peti- 
tidner rooted in the: basic principles of 
‘Hindu “Law that -every -coparcener has 
joint interest and joint ‘possession in the 
coparcenary property and no. coparcener 
‘is -entitled ‘to any -exclusive . ‘possession 
of ‘any part of the joint family property, 
must, therefore; be rejected. The object 
and ‘the purpose of the Act “is to ‘provide 
relief from indebtedness to agricultural 
labourers, artisans and small farmers in 
the State. The Legislation is apparently 
actuated with the State policy. to wipe 
out the indebtedness of ‘small .farmers. 
It:‘is “a crusade against oppression and 
harassment of the ‘weaker sections at the 
hands‘ of, the «creditors. ‘The import. of 
the incidents. of a -Hindu joint family as 

could be gleaned from ‘the texts of Hindu 
Liaw in’ the interpretation of this special 
beneficial enactment would’ frustrate ‘the 
very . object and. purpose of the Act, 
Reason’ and spirit ‘of the statute relent- 
lessly, pursued ‘compels one to-the ‘con= 
clusion that a debt of a joint | Hindu 
family is attracted by- the provisions. of 
the Act and the share of -each: major 
member of the joint family ` has . to be 
notionally computed for ascertaining}. 
whether he is a ‘small farmer’. within} - 


the provisions: of the Act, 


5, The learned counsel also ` ‘invited 
our’ attention to the definition of. a ‘per- 
son’ in the _General Clauses Act, . 4897, 
and the Andhra’ Pradesh Land Reforms 
(Ceiling on Agricultural- Holdings) - - Act, 


` 
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1973 and submitted: that. the debts: in- 
curred by a joint Hindu: family is in- 
‘divisible- and the entire holding of tae 
family should be. the basis. for the per- 
pose of the provisions of the Act. 
doubt, the word ‘person’ has: been Je- 
fined by’ S; 3: (42) of. the :General Clauses 
Act, 1897, to ‘include any. company: .or 
association. or: body of. individuals, wre- 
ther incorporated or not. But. the werds 
‘person’ and ‘family’: have been defined 
in. the Act and normally: these definitions 
should govern when. these words zre 
used' in the body of’ the statute: There 
is nothing as already noticed in the sub- 
ject or context to exclude the:. applicchi- 
lity -of these 
‘debt’ defined. under S. 3 (i) also incluces 
any liability owing to a creditor in cash 
or kind, whether. secured or unsecured 
payable under..a decree or. order ot a 
Civil Court or otherwise and. subsisfing 
at’ the commencement of this Act. The 
definition. while excluding certain other 
debts does. not exclude the liabiity 
owed to a creditor by a joint family. 
The word ‘debtor’ has been. defined to 
mean an ‘agricultural labourer, a rural 
artisan. or a.small. farmer. who bas 
borrowed or incurred. any debt befrte 
the commencement of this Act. Unser 
sub-see, (2) Œ} of S. 4, there is.a car 
enacted against . entertainment ‘of any 
suit. or proceeding against any dektor 
for recovery of any amount. or debt 
owed. by an agricultural labourer, ruzal 
artisan or small farmer to a. crediver, 
There is nothing either in: the definition 
of the ‘debt’. or in the definition of 
‘family’ under the, Act which . expressly 
or by necessary . implication - excludes 
the applicability of. the - provisions of 
the Act. to a debt. incurred by a jcint 
Hindu family | consisting. of two or more 
coparceners, Our view is shared in two 
unreported. decisions of. this, Court, In. £3. 
No, 346 of 1975 (AP) our learned brotiar 
Ramachandra Raju, J., held that though 
the debt was incurred by the joint. fawi- 
ly, the Act was applicable and that che 
holding or interest of each. coparcen=r 
on the date of the commencement sf 
the Act. must be notionally ascertained 
for’ the’ purpose of determining whethar 
each one of the coparceners' is’ a ‘srrell 
farmer” within the meaning of the ct, 


This decision: was’ followed by our ‘learn~ 


ed brothér Jeevan Reddy, J. in C. R. 3 => 


No. 2149 of ‘1977, D/~ 6-3-1978, (AP). ‘The 


learned -counsel,, . however. invited | OMT 


attention to another ’ 


P. ‘Varahalamma.v, Repeti Ramanna: (Reddy J.) 


No - 


di for construing: the provisions 


definitions. The ` ward. 


decision: of tals. 
Court in C.R.P, No:: 2103 of 1975,:'D/- 26-3-- 
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1976. (AP). In- that- case, Madhusudan 
Rao, J., held that the coparceners con- 
stituting a joint Hindu family cannot 
have. any definite and specified shares 
in the property of the joint family. 
Therefore, all the. coparceners.. of. the 
joint family constitute a 


observed, ‘in view of the definition of 
‘family’ in the Act itself the incidents 
of Hindu joint -.family as understood 


under the Hindu Law cannot be import- 
of this 
special’ beneficial statute. It is one of 
the cardinal principles. of construction 
of statutes that statutes: adopted or in- 
tended to cure an existing ` evil should 
be construed: as to advance the remedy 
and remove the. evil. 


6. It was next contended that the 
daughters” of the mortgagor were not 
parties to the mortagage, that the 
daughters cannot inherit any interest in 
the mortgage security, and therefore, 
the ascertainment of the -shares of 
daughters in the property is wholly 
irrelevant, But after the death of the 
mortgagor, Jaggamma, ‘the . petitioner 
included the- daughters also as the legal 
representatives -of the déceased moriga- 
Zor liable for the debt. Therefore, they 
are ‘debtors’ within the meaning of the 


: Act and their share has to be: ascertained 


For the purpose of determining whether 


they are ‘small farmers’, 


T. Now, turning, te the factual findings 
in. the case, the learned District Munsif 
held that’ ‘respondents ` i, 3 and 4 are 
having Ac, 1-88 cents of wet land for 
zach of their shares and respondents 5 to 
Bare having Ac., 0-21 cents of wet land 
for each of their share. The holding of 
zach in extent: does not exceed one hec- 
tare. of wet. land. Therefore, they are 
smal] farmers’ within the meaning of 
the definition under S. 3 (ty of the Act. 


It is also contended, that the second. res- - 


pondent is in. possession. of more than one 
aectare of wet land, and therefore he is 
aot a small farmer, But the Court be- 
“ow on. a- consideration of the evidence 
“eld that: the second respondent is having 


‘Tess than one hectare of wet. land, We 


Find no flaw in this: finding. 


8 In the result, the: revision petition 
“ails and it is oe dismissed. No 
costs, i , 


Revision dismissed. 





‘person’ as 2 
defined in S, .8(p) of the Act.. As already 
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KONDAIAH AND NARASINGA 
RAO, JJ. 


P. Ramachandra Chetty, Petitioner v, 
Secretary, Ministry of Food, Govt. of 
India, New Delhi and others, Respon- 
dents. 


Writ Petn. No, 1104 of 1973, D/- 19-1- 
1978, 


Essential Commodities Act (1955), Sec- 
tion 3 — Order under — A, P. Food- 
grains Dealers Licensing Order (1969), 
CI. 11 (b) & (b) — Entry and search of 
premises — Reasonable belief about 
contravention of provisions of order be- 
fore entering premises necessary, 


Clause 11 (b) does not admit of any 
doubt that even at the time of entering 
or searching the premises, there must be 
reasonable belief that a contravention 
of the provisions of the order has been 
or is likely to be committed. That “rea- 
son to believe” is a condition precedent 
to vest any jurisdiction in the officers 
either to enter the premises or to make 
any search. In the absence of such rea- 
sonable belief, the entry and the conse- 
quent search becomes vitiated. The mere 
fact that subsequently the officers. taking 
search discovered some discrepancy in 
the stock on hand and the position of 
stock as entered on the notice board, 
cannot make good the reasonable belief 
which am officer is bound to have initial- 
ly before he makes an entry, Clause (h) 
also makes such belief necessary before 
entering the premises: AIR 1976 Delhi 
225: AIR 1972. All 231, Rel. on. 


(Paras 6, 8) 
Cases Referred: Chronological Paras 
AIR 1976 Delhi 225 7 


AIR 1972 All 231 : 1972 All LJ 204 8 


A. Panduranga Rao, for Petitioner; 
K. Subrahmanya Reddy, Standing Coun- 
sel for Central Government (for No. 1), 
Govt. Pleader for C. T. (for Nos. 2, 3 
and 4) and E, Manohar (for No. 5), for 
Respondents., 


NARASINGA RAO, J.: — In this 
petition under Art. 226 of the Consti- 
tution of India, the petitioner seeks the 
proceedings of seizure of the foodgrains 
to be quashed by the issue of an appro- 
priate writ or direction, 

2, The petitioner is a licensed food- 
grains dealer at Chittoor’ On 9th and 
. 10th Feb. 1973, the D.S.P. Vigilance Cell, 
Inspectors and other Revenue Officials 


IV/IV/E396/78/MNT/SNV.- 


P. Ramachandra v. Govt. of India (N, Rao J.) 


i ÀA. L-R, ; 


entered the residence-cum-business pre- 
mises of the petitioner, searched the pre- 
mises and seized nearly 2000 bags of 
foodgrains. According to the officials that 
raided the shop, there was suppression 
of stock as compared with the details 
on the price list board exhibited in the 
shop, As per the board, the stock on 
hand was 287 bags of rice on 8-2-73. 
After the sale of 193 bags on 8-2-73, the 
opening balance on 9-2-73 was 94 bags 
only but there was excess of 1820 bags. 
The officials thus allege that the peti- 
tioner contravened Cl, 7-A of the A. P. 
Foodgrains Dealers . Licensing Order, 
1964. They, therefore, seized the excess 
stock, 


3. The petitioner, among other. grounds, 
also raised the contention that cl. 3 (i) 
of the Essential Commodities Act .under 
which the Foodgrains Order of 1964 is 
issued, infringes the fundamental rights 
guaranteed under Art. 19 (1) (f) of the 
Constitution. The further contention is 
that ‘cl. (6) and sub-cl, (c) of cl. (6) of the 
Andhra Pradesh Exhibition of Price 
Lists of Goods Order, 1966 are in excess 
of the delegated power under S. 3 of the 
Essential Commodities Act. The far 
more important question raised is that it 
is only a reasonable belief that any 
contravention of the provisions of the 
Order or of. the conditions of any licence 
issued thereunder has been or is being, 
or is about to be committed, that would 
give. jurisdiction or empower the licens- 
ing authority or any officer specified in 
cl. (11) of the Licensing Order to enter 
and search the premises and that only 
on such belief he could seize the goods, 
but in the instant case no grounds are 
either. alleged in the counter, nor any 
material is placed before the Court to 
show that the officers concerned had any 
such reasonable belief either for enter- 
ing or searching the premises or for seiz- 
ing the foodgrains, 


4, A counter is filed by the District 
Revenue Officer traversing the above con- 
tentions. 


5. We would in the first place advert 
to the question of there being any 
reasonable belief for the Vigilance Offi- 
cer to enter or search the premises be- 
fore any seizure is effected. In fact, the 
relevant record was not produced before 
us by the Government Pleader as it is 
reported that the said record is now 
filed before the Sessions. Court where an 
appeal under. S. 6-C of the Essential 
Commodities Act is pending against, the 
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order of confiscation passed by the Dis- 
trict Revenue Officer. Thus, the records 


could not be produced in spite of oppor- 
tunity being afforded to the respondents. 


6. The point for consideration is whe- 
ther in the instant case, the officers that 
entered the premises may be said to 
have a reasonable belief before they en- 
tered the premises and searched it and 
later seized the commodities. Clause (11) 
of the A. P. Foodgrains Dealers Licens- 
ing Order, so far as it is relevant, reads 
as follows :— 


“11. Powers of entry, search, seizure 
etc.: — (1) The Licensing authority the 
Taluk Supply Officers, the Asstt, Taluk 
Supply Officers, all the Executive Offi- 
cers of the Revenue Department not be- 
low the rank of Deputy Tahsildars, .. all 
the Executive Officers of the Commercial 
Tax Department not below the rank of 
Asstt, Commercial Tax Officers, all the 
Police Officers of the Police Department 
not below the rank of Sub-Inspector, 
Commissioner of Civil Supplies, Director 
of Civil Supples or any other officer 
authorised by the State Government in 
this behalf, may with such assistance, if 
any as he thinks fit— = - 

(a) x 

(b) enter, inspect, oor orai and 
search any place or premises, vehicle or 
vessel in which he has reason to believe 
that any contravention of the provisions 
of this Order or, of conditions : of any 
licence issued thereunder has been, is 
being or is about to be committed. - 


(c) x x x 


(d) seize or authorise the seizure of 
any foodgrains in respect of which he 
has reason to believe that any .of the 
provisions of this order or the condi- 
tions of the licence issued: thereunder 
has been is being or is about to be con- 
travened, along with the packages, cover- 
ings or receptacles in which such food- 
grains are found or the animals, vehi- 
cles, vessels, boats or other conveyances 
used in carrying such foodgrains; and 
thereafter take or authorise the taking 
of ‘all measures necessary for. securing 
the production. of the packages, cover- 
ings, receptacles, animals, vehicles, ves- 
sels, boats,. or other conveyances so 

seized in a Court or before Collector and 
' for their safe custody i such. pro- 
duction.” 


Thus, ol, (11) specifically lays down that 
the class of officers specified therem 
can only..enter any'place or premises 
when they have reason to believe that 
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amy contravention of any provisions of 
the Order or any conditions of the licence 
Las been, or is being, or is about to be, 
committed. The averments in the coun- 
ter-affidavit are apposite in this context. 
In para 9 of the counter-affidavit it is 
stated: — "In reply to para 8, the ins- 
pecting officers had good reason to be- 
lieve while effecting seizure that there 
re serious contraventions of the provi- 
sions of different control orders, with a 
wiew to smuggle the: rice outside the 
State.” This averment in the counter 
shows that the officers had good reasons 
$o believe only at the time of effecting 
the seizure and not either at the time of 
entering the premises or making, a 
search of the premises. Clause (11) (b) 
extracted above does not admit of any 
doubt that even at the time of entering 
er searching the premises, there must 
be reasonable belief that any contraven- 
tion has been or is likely to be commit- 
ted, That ‘reason to believe’ is a condi- 
tion precedent to vest any jurisdiction 
in the officers either to enter the pre- 
mises or to make any search. In the 
absence of such reasonable belief, the 
entry and the consequent search has 
been’ vitiated. The mere fact that subse- 
quently they discovered some discre- 
nancy in‘the stock on hand and the posi- 
“ion of stock as entered on the notice 
board, cannot make good the reasonable 
belief which an officer is bound to have 
initially before he makes an entry. The 
subsequent discovery of any material 
cannot be equated to the initial reason- 


. able belief, 


7. In Hindustan: Aluminium v, Con- 
-roller, Aluminium, (AIR 1976 Delhi 
225), it is held (at p. 234):— 


"The reason to believe that any con- 
travention ‘of the Control Order had 
taken place is a pre-condition for seizure 
ef aluminium goods and the reason to 
believe must relate. to the period of time 
~hen the seizure was made. Any subse- 
quent acquisition. of belief in this regard 
would be of. no avail.” 


hat was a case under the Aluminium 
Control Order made under the Essential 
Commodities Act. The provisions relat- 
ing to seizure therein are similar to the 
effect that there must be reasonable be- 
ef about any likelihood of any contra- 
wention before the officer makes the 
seizure. In that context it was held that 
fhe reasonable belief that a contraven- 
fion had been ee was a Bad 


. dition for the seizure, 
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8. In Collector, “Central Excise v. 
L. K. N, Jewellers, (AIR 1972 Alt 231), 
it was held: (at p. 234) :— 


“The condition precedent for the ap- 
plication of S. 66 is the reasonable be- 
lief that the provisions of the Act have 
been or are being or are attempted to be 
contravened. The power then extends to 
the seizure of such gold in respect of 
which contravention has either been 
made or is about to be made. The sec- 
tion does not permit, an ‘indiscriminate 
seizure with ‘a view to fishing out mate- 
rial to form a belief and justify it by 
reasons culled‘ therefrom. The belief 
must’ be of an honest and __ reasonable 
person based upon reasonable grounds. 
It is not a matter of subjective satisfac- 
tion.” 


It was thus held that a. fishing or, TOV- 
ing enquiry is not permissible to- cull 


out material for formulating a reason. to’ 
In. other words,. 


believe subsequently. 
the reasonable belief must: exist before 
the officer. makes. a seizure of | the 
grounds under the above two. cases, -But 
cl, 11(h) of A. P. Foodgrains Licensing 
Order. also. enjoins upon the, requirement 
of reasonable belief. before even an entry 
is made into the premises. .Thus, under 
this. Order, unless: such. a reasonable, be- 
lief exists as to the likelihood of any 
contravention being committed or ‘has 
been committed, there is no power in 
the officers to make such an entry. 


9, What is contended ‘by ‘the learned 
Government Pleader is that it is equally 


possible that after entering the premises - 


or scrutinizing the account books, and 
the price boards, the officer may have 
a reasonable belief. But as cl; 11(b) lays 
down that for the purpose of entering 
also there must be reasonable belief, it is 
that reasonable belief that vests, juris- 
diction in the.officer to enter. the pre- 
mises. From the counter-affidavit. itself, 
it cannot. be spelt out. that. amy. such 
reasonable. belief existed. enabling the 
officer to make. an entry. into the pre- 
mises. There is also no other , material 
from which it can be gathered that such 
-a reasonable belief could have been 
formed before the officers entered the 
premises, As noted’ the subsequent acqui- 
sition’ of any other material to justify 
the conclusion (would. mot be) of ‘any 
avail, nor: would it justify the. seizure or 


the search or even the entry.” ‘On ` that 


ground alone ‘the ` whole proceedings 
relating to the entry, séarch,’ and ‘seizure 
are liable to be aoe atid * they” are 
accordingly quashed; `: 


In re Kollipara Sreeramulu: (A. Kuppuswami- J J 


© ALR. 


10. The~ allegations of mala fides 
against the respondent are not pressed. 
Even on facts, we do not find any merif 
in that allegation. © 

11. As we are allowing the writ peti~ 
tion on the ground stated above, we need 
not advert to the other -legal question 
raised, The writ petition is. accordingly 
allowed with costs. Advocate’ s- fee 
Rs. 150/-. 

12.: The immncveanic property security 
furnished by the petitioner in pursu- 
ance of an interim order of this _ Court 
stands cancelled, 

Petition allowed, 





t 
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In re Kollipara Sreeramulu, Petitioner, 
Civil ‘Revn; Petn, No, 3811 of 1978, 
D/- 19-7-1978. -0 
(A). Civil: Procedure. Code (5 of 1909), 
S. 132 — O. 26, R. 4 — Exemption from 
personal appearance in Court — Widow 
of erstwhile Subordinate Judge not -ex- 
empti: from appearance — Application 
for her examination: on commission not 
maintainable on that ground. 
- There is. no.custom or manners in the 
country which entitled the wife. of a 
judicial. officer to say. that she will not 
appear. in Court and give. evidence. In 
this respect she is. like, any other citizen. 
An. application for. her examination on 
commission .on that. ground is. not main- 
tainable, (Para 2) 
Anno: AIR Comm, Civil P. C. (9th 
Edn.), S. 132, N. 1; O. 26, R. 4, N. 2. 


(B): Civil Procedure Code (5 ‘of 1908), 
O. 26, R. 4 — Party to suit old and in- 
firm — Court can allow application for 
her examination on commission. 

ar 3) 
` Anno AIR Comm., + Ue 
Edn.), 0. 26, R.-4, N. 2. 


B. V. Rama Mohan Rao, - -for Petition er, 

"ORDER: — This revision petition is 
against an order allowing an” application 
of the ‘réspondent “herein who: is ‘the 
plaintiff. in O. S. No.78/74 ‘on, ‘the: file ‘of 
the Court of the Subordinate Judge, 
Machilipatñám for .being examined on 
commission. ` The application was made 
on two grounds, The first ground was 
that her. husband was a retired Stbordi- 


*(Against. order of Sub-J Sri ‘Machilis 
patnam, D/- 1-7-1978). oe 


iviKV/De66/73/KNA/MVS oe 


‘Civil. Ba 
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nate Judge, that during the lifetime st 
her husband she used to observe 'Ghosha’ 
and :never came out of her house amd 
that after her. husband’s death: about 6 -3r 
7 months: back she was not coming- oat 
of the house.. The-second ground. was 
that she is old and infirm to move ‘out of 
the house, The Court below held that it 
may be that there was’ no’ practice f 
observing ‘Ghosha’ in the family of tae 
plaintiff; but it is a common knowledze 
that in our country the wives of sènior 
officers of the Government do not appear 
in public offices and are not. expected to 
be present in public offices. It is, thera 
fore, not improbable” that the petitionar 
‘was not coming out from- ‘her 
Thus she comes’ within the category of 
women who, “according. to: ‘the’ customs 


= and manners of the country, ought not, 
in pubie 


to be compelled to appear 
offices. - Secondly, it held that she is 78 
years old and is finding it difficult to 


move in her house and on this ground 


also a Commissioner can be appointed to 
examine her at -her ‘residence. l 


E? -CI haye: no hesitation in i holding that 
the first ground is absolutely untenable. 
Under S. 132 of the Civil P. C., women 
who, according to the customs and man> 
ners of the country ought not to be cori- 
pelled to appear in public shall be ex~ 
: empted from personal- appearance, There 
is no custom: ori manners in the country 
which entitled the wife. of a judicial 
officer to say that she will not. appear in 
Court and give evidence, In this respect 
she is like any other ` ‘eitizen, In- ‘tae 
absence of any finding to that effect tné 
Court below was wrong in holding tkat 
there is a general practice in this coun- 
try that wives of judicial officers should 
. not appear in public’ offices and give 
evidence. On the other hand, it is well 
known that wives of the judicial officers 
are holding important positions, are err- 
ployed in work of a public nature’ and 
appear in public including Courts. This 
reasoning is wholly unsustainable, l 


3. I am, however, of ‘the view that tie 
order of the Court below:can be sup- 


ported on the ground . that the lady is, 


old and infirm ‘and hence under O. $6, 
R.'1, Civil P. C. she is entitled to ask 
for being examined on commission. Tre 
revision petition is, therefore, dismissed. 


Revision dismissed. 
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Garikipati Ramayya, Appellant Vi 
Araza ‘Biksham and noe Respon- 


: dents. 


“Appeal No, 696 ot 1975, D/- 8-3-1978." 


Tort — Malicious arrest or false im- 
prisonment — Proof — Justification. | 


In ‘the -case of the tort “of malicious 
arrest or.false imprisonment, it is not 
prove 
malice or negligence on the part of the 


‘defendant. It is sufficient if he proves 


that false imprisonment was caused by 
the defendant and if the defendant can- 
not establish ‘sufficient justification he 
would be liable. If the defendant has 
made a false report om the strength of 
which the arrest was made it cannot be 
held that there-was justification for the 
arrest even though he did not take any 
active part in the arrest of the person 
concerned: In “fhis case. but for the 
false ‘report given by the defendant the 
police would not have arrested the plain- 
tiffs, It is.no doubt true that the police 
made thereon an investigation, but the 
result was the direct consequence of the 
false report. Therefore, the Court below 
was right-in holding’ that the defendant 
was liable for ‘damages for the arrest and 
the consequent detention in. lock up of 


_ the police: ATR 1948: Oudh 135 and AIR 


1962 Raj 127, Foll; (1908) 35 Ind App 
189 (PC); AIR 1919 Mad 229; AIR 1932 
Mad 53; AIR 1955 Andh Pra 218 and 


AIR 1966 Andh Pra 292,. Disting.; | AIR 
1925 Cal 884, . Ref. (Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1966 Andh: Pra. 299 | 11 
AIR 1962 Raj, 127 12 
AIR 1955 . Andhra 218 61955 Cri LJ 
. 1313 . il 
AIR 1948 Oudh 135 #2 
ATR 1932 Mad 53 7 kl 
AIR 1925 Cal 884. : CEB 
AIR 1919 Mad 229 | il 
(1908) 35 Ind App. 189 : ILR 30. AT] 525 
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Subrahmanya; or Appellant; T, 


Veerabhadriah,. for Respondent No. 1. 
JUDGMENT: — The. defendant in 
O. S. No. 61 of 1971, Sub-Court, Masuli- 
patam is the .appellant. 
2: The respondents filed. the suit 
against the -appellant for recovery of a 


| genet decree, of Sub-Sudge, Mach 
patnam, in-O.'S: No. 61 of 1971), | 


~~ 
. 
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sum of Rs. 10,000/- as general and spe- 
cial damages for malicious arrest, wrong- 
ful confinement and false imprisonment 
on the following allegations, 


3. The plaintiffs are ryots of Penu- 
malli village. The defendant’s son Puru- 
shottam is the Sarpanch of the village 
and the plaintiffs belonged to the oppo- 
‘sition party of the Gram Panchayat, The 
defendant owns a rice mill, named Sri 
Venkateswara Rice Mill which is instal- 
led in a thatched shed, The said mill 
caught fire and was burnt on the 10th 
July, 1970 at about 1-00 pm, On 11-7- 
1970 the defendant brought the Sub- 
Inspector and two constables and got the 
plaintiffs and two others arrested and 
taken hand-cuffed to Pedana Police 
Station and confined in the station lock 
up. The defendant gave a report written 
by his son alleging that he saw the 
plaintiff in his mill premises instigating 
and aiding one Adapa Biksham to set fire 
to the mill. The plaintiffs were kept in 
the police station lock up till 12-7-1970. 
At 4-00 p.m. on that day they were 
produced before the Judicial First Class 
Magistrate, Bandar and got remanded 
to the Judicial custody in Sub Jail, 
Bandar, The plaintiffs moved for bail, 
but the defendant opposed the applica- 
tion and the bail was refused, They 
were however released on- bail on 


21-7-1970 by orders of the Sessions 
Judge, Krishna. Ultimately &a charge 
sheet was laid . only against Adapa 


Biksham and the plaintiffs were dis- 
charged and the bail bonds cancelled. 
Thus the defendants caused the arrest 
and wrongful confinement and impri- 
sonment maliciously and without any 
lawful excuse or justification. By reason 
thereof the plaintiffs suffered disgrace, 
humiliation, physical discomfort and 
mental suffering. The plaintiffs estimated 
the general damages for loss of reputa- 
tion etc., at Rs. 4,750/- for each of the 
' plaintiffs, Besides this the plaintiffs 
suffered damage. by loss of produce from 
the land due to delayed transplantation 
as they were prevented from carrying 
on their agricultural operations due to 
. their imprisonment, The plaintiffs claim- 
ed Rs, 500/- under this head. In all, they 
claimed total damages of Rs. 10,000/-. 


4. The defendant stated in his writ- 
ten statement that after taking his food 
when he returned to his rice mill by 
about 1-00 he saw one Adapa Biksham 
setting fire to the engine shed of the 
mill and in a very short time the shed 
caught fire. He saw Adapa Biksham 
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running away along with the’ plaintiffs 
and raised an alarm, By the time the 
villagers came and the fire engine arriv- 
ed, the mill was reduced to ashes. After 
recovering from the shock he gave a 


‘report to the village Munsif as to what 


had happened and he forwarded the 
same to the police station at Pedana. 
The police after receiving the report in- 
vestigated into the matter and arrested 
the plaintiffs along with others in the 
discharge of their duties. The defendant 
did not bring the Sub Inspector of Police 
and constables: and was not. responsible 
for getting the plaintiffs and- others 
arrested, He was not instrumental in 
getting things done by the police. He 
was not aware of the bail application 
moved by the plaintiffs, nor did he get 
it opposed. It is, therefore, false to say 
that the defendant caused the arrest of 
the plaintiffs or their wrongful confine- 
ment or false imprisonment. All that 
the defendant did was to give a report 
to the village Munsif of what he had 
seen and believed to be true. It is true 
that the plaintiffs belonged to the 
Opposite party to the defendant’s son in 
the Gram Panchayat. It is because of 
that they filed the suit to harass and 
cause loss to the defendant, 


5. The Court below after considering 
the oral and documentary evidence in the 
case framed the necessary issues. It held 
on issue 1 that the plaintiffs were 
arrested on 12-7-1970 and were confined. 
till 21-7-1970 on issues 2,.3 & 5, it held 
that there was no justification at all for 
the defendant to give a false report im- 
pleading the plaintiffs, The defendant 
and his-sons went to Pedana on 11-7-70, 
brought the police to their village and 
got the plaintiffs arrested at 3-00 p.m. 
on that day. Thereafter the plaintiffs — 
were under confinement till 21-7-1970 
when they were released, The court be- 
low held that the arrest and imprison- 
ment were caused by the defendant and 
the defendant failed to prove that there 
was lawful justification for him to give 
the report. The Court below also held 
that the plaintiff need not prove any 
wrongful intention, malice. or negli- 
gence on the part of the defendant and 
it is for the defendant to establish that 
there is lawful justification for giving a 
report, The defendant was -therefore 
liable for damages. On the quantum of 
damages, the court below held that the 
special damages by way of loss of pro- 
duce was not: proved. The second plain- 
tiff did not press his claim. The Court. 
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below found that in the circumstances 
awarding Rs, 3,000/- as damages to tha 
first plaintiff would be proper, It, ther2- 
fore, decreed the suit for a sum 3 
Rs. 3,000/- in favour of the first plainticL 


6. The defendant has preferred this 
appeal against the said judgment ard 
decree of the court below. 


7. The learned counsel for the appel- 
lant contended that all that the defen- 
dant did was to give a complaint to the 
Village Munsif who forwarded the same 
to the Police Station. The Police im- 
vestigated into the matter and arrested 
the plaintiffs in the discharge of their 
duties, -The defendant was in no wer 


responsible or instrumental in gettire 
the plaintiffs arrested or for wrongfu- 
confinement or imprisonment subse- 


quently. On the other hand the plaintiff 
ease is that the defendant falsely impl- 
cated them knowing full well that, they 
had nothing to do with the burning of 
the defendant’s mill, The defendant 
brought the Sub Inspector and two cor- 
stables and got the plaintiffs arrestec 
and taken to the Police Station anc 
confined in the lock up, He further 
opposed the grant of bail. 


8 The evidence on both sides may 
now be considered in order to decice 
which version is more acceptable 


Ex. A-1 is the report given by the 
defendant to the Village Munsif. Accorc- 
ing to him he gave that report at 3 p.m 
sometime after the rice mill was burns: 
whereas according to the plaintiffs -t 
was given only on the lith after the 
plaintiffs were arrested and taken to the 
Police Station, The. first defendant ec 
D.W. 1 deposed that the mill worked 
till 12 noon and he went home to take 
food. He saw Adapa Bikshamsetty set 
fire to an oil cloth and throwing thet 
burning cloth on the mill, The plaintiffs 
were standing at a distance of about 2 
yards and all the three persons razı 
away. In the report to the Village 
Munsif, Ex. A-1, however he stateł 
that he found plaintiffs and two others 
moving about behind his mill and after 
working the mill till 12 noom he went 
home to take food and returned to his 
mill, Thus, the version given in Ex, A-1 
is quite different from what he deposed 
in Court, Again, during the course of 
investigation he stated that he found 
both the plaintiffs in the mill premises 
before he went to take food and whem 
he returned to the mill he found then 
running away from the scene of offence 


1979 Andh. Pra/3 I G—15 


Garikipati Ramayya v, Artaza Biksham 


[Prs. 5-8] A.P. 33 


Vide Ex,’ A-23 and Ex. A-24, If really 
hə gave the report on the 10th evening 
itself there was no reason why the 
Village Munsif should have forwarded 
the same to the police at Pedana on the 
1:th night. It appears from the evidence 
that the defendant’s son who is the 
Sarpanch was not in the village when 
the mill was burnt and returned only 
ir. the evening. It looks more probable 
that the report was given to the Village 
Nunsif only after the return of the son. 
D.W. 2, the Sub Inspector in his evid- 
emce stated that he received the copy of 
tke report, Ex. B-2 on 11-7-70 at 9-30 
pm. and registered the F.I.R. on that 
basis, Ex, B-3 being the copy of the 
FIR. D.W. 2 also admitted that the 
defendant accompanied the Village 
Munsif and he saw him on the day 
when the report was given to him, 
Farther, there is the evidence of P.W. 5 
tre Fire Officer at Masulipatnam, He 
received the telephone message about 
the fire accident and reached the village 
at about 2-45 pm. He submitted a 
report, Ex. A-7 to the Sub Inspector. 
Ir that report he stated that careless 
smoking was supposed to be the causa 
of fire accident, In  cross-examination 
he stated that the people who gathered 
there told him that the cause might be 
due to careless smoking. He also depos~ 
ec that he had stated in the Sessions 
Court that he ascertained’ the cause 
from the son of the defendant. If really 
the defendant saw Biksham setting fire 
to the mill and also saw both. the 
plaintiffs running away from the scene 
of offence he would have certainly told 
the Fire Officer about it as well as ail 
the villagers who gathered at that time. 
The defendant has also not examined a 
single villager. to depose to the fact 
that he told. any one of them that he 
saw the plaintiffs running away from 
the scene of offence along with Biksham, 
The Court below after careful considera- 
ticn of the evidence came to the conclu- 
sien that the defendant without any 
justification implicated the plaintiffs by 
stating in his report that he saw them 
running away from the scene of offence, 
having regard to the admitted enmity 
between the defendants son and the 
plaintiffs due to election. I agree with 
the above finding of the court that the 
defendant had no justification at all to 


implicate the plaintiffs and the report 
contained in Ex. A-1 that he saw the 
plaintiffs also running away from the 
scene of offence was false, 
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9. The Court below held further that 
the defendant brought the Sub Inspector 
of Police to the village and got the 


plaintiffs arrested, I am unable to see 
how . this conclusion follows from the 
mere circumstance that the defendant 


gave a false report to the Village Munsif 
implicating the plaintiffs. The Court 
below also held that the police arrested 
the plaintiffs mot on 12-7-1970 but on 
11-7-1970 itself at 3 p.m, and took them 
away to the police station. No acceptable 
reason is given by the court below for 
arriving at this conclusion. The Sut 
Inspector D.W, 2 stated that the F.I.R, 
was registered on 11-7-1970. He went to 
the village: on the same day, inspected 
the scene of offence and examined the 
first defendant on that night at the mill. 
Ex. A-2 is the copy of the remanc 
report in which it is stated that the 
plaintiffs. were arrested 
There is no reason for not accepting 
the evidence of DW, 2 and holding 
that the. plaintiffs were arrested on the 
12th. D.W. 2 also stated that the defen- 
dant had nothing to do with his investi- 
gation and he did his duty as investi- 
gating officer and filed the charge~-sheet, 
He also stated that the investigation 
disclosed that only Adapa Biksham was 
involved in the -offence and he laid the 


charge-sheet only against. one person. 


No doubt .he stated that the statement 
made by the. defendant during investi- 
gation was one of the factors that 
to his arresting both the plaintiffs. But 
he denied that he arrested the plaintiffs 
and hand-cuffed them at the instance of 
the defendant. From his. evidence which 
I have no reason not to accept, - it -is 
clear that he made his own investiga- 
tion and arrested the. plaintiffs in the 
discharge of his duties, It may be that 
the complaint given by the defendan 
and his further statement during the 
investigation might have been one of 
. the factors in arresting the plaintiffs, 
But it is also seen that the Sub Inspec- 
tor examined other witnesses also and 
he categorically stated that the arrest 
was not done at the instance’ of the 
defendant, but in the discharge of his 


_ duties, The plaintiffs and their witnesses 


deposed that the defendant and his son 
brought D.W. 2 and two constables in.a 
taxi on 11-7-1970 and got the plaintiffs 
arrested on that day. I am not inclined 


to accept their evidence in preference 
to that-of D. W. 2. P.W. 2 is the elder 
brother of the second plaintiff and 
P.W. 3 is the uncle of Adapa Biksham 
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led ` 


‘and it is not necessary. 


A. LR. 


and hence they are interested. P.W. 4 
stated in his cross-examination that 
some people were present, but he can- 
not say their names, He did not question 
the police as to why they were arresting 
the plaintiffs. P.W. 6 admitted that he 
filed a petition against the defendant's 
son that he misappropriated the funds 
of the Panchayat. I am therefore of the 
view that the plaintiffs were not able 
to prove that they were arrested at the 
instance of the defendant who brought 
the Sub Inspector on 11-7-1970 to the 
village in a taxi. On the other hand I 
am inclined to agree with the evidence 
of D.W. 2 that he arrested the plaintiffs 
in the ordinary course of discharge of 
his duties on 12-7-1970, ‘though one of 
the factors that led him to make the 
arrest was the complaint made by the 
defendant and the . statement given to 
him during the investigation, There -is 
also no acceptable -evidence that the 
defendant opposed the grant of bail. 

10. On these facts the question for 
consideration is whether the defendant 
is Hable for damages for malicious 
arrest and false imprisonment of the 
plaintiffs. The learned counsel for the 
appellant submitted that on the above 
facts found by me, the defendant wouid 
not be liable as he gave only a com- 
plaint about the offence and’ had no 
further part to play and the arrest was 
made by the Sub-Inspector in the course ~ 
of discharge of his duties, Sri Veera- 
bhadrayya learned counsel for the res- 
pondents. on the other hand contended 
that even on the facts found above, the 
defendant would be liable as he gave 
false report implicating the plaintiffs 
that he should 
have taken any further part in the 
arrest of the plaintiffs as the said 
arrest was the direct and logical conse- 
quence of the false report given by the 
defendant. 


. 


1i. In Gaya Parsad v, Bhagat Singh 


(1908) 35 Ind App 189 (PC) it was held by 


the Privy Council that in anm‘action for 
damages for malicious prosecution, 
where the defendant has given to the 
police a report which is false to his 
knowledge,- and results in a prosecution 
by them, and -has taken a principal 
part in the conduct of the case both | 
before the police and the - Magistrate, 
the remedy provided by this form of 
action is available to an innocent plain- 
tiff aggrieved by an unfounded charge. 
In Periya Goundan v, Kuppa Goundan 
AIR 1919 Mad 229, where upon a report 


`N 
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to a Village ` Munsif, the Police after 
investigation. launched a prosecution 


against certain :persons, and it turned 
out that 
Munsif was false and the persons ‘were 
acquitted, the person. who :made- 
report was held liable, in an action fcr 


damages for malicious prosecution, -It s- 


no answer to such a suit and would 
make no difference to the defendants 
liability for damages that the prosect~ 
tion was instituted and conducted by 
the police, as the person primarily 
responsible for the prosecution is the 
person who furnished the false infor- 
mation. The same, view was 
Venkatappayya v. Ramakristnamma.AI3 
1932 Mad 53, where it was observe 
that though technically ‘it is the Crown 
that is the prosecutor in a criminel 
case, not only is the individual, who sets 
the law in motion is also liable (sic), Ia 
that case it was observed that. the whole 
conduct of the party must ..be. taken 


into consideration: and the -questioa | 


must be determined as a question cf 
fact in each case. In Chandra Reddy w, 
Rami’ Reddy AIR 1955 Andhra 218, it 
was held that if a person does nothinZ 


beyond giving information to the police. 


which he considers to be true, an action 
for damages for malicious prosecution 
is not maintainable against him. If, 02 
the other hand besides setting the law 
in motion he takes an active part in the 
conduct of the prosecution he will ba 
regarded as the real prosecutor althoug7 
the actual prosecution is by the police. 
in Lakshmojirao v. Venkatappaiah. AIR 
1966 Andh Pra 292, the same principie 
was reiterated, It was however observed 
that merely showing that. the com- 
plainant knew that the complaint mad2 
by him was false would not be. sufficient 
to make him liable for damages. Iw 
order to fix the liability. on him, the 
further facts that he | influenced tha 
police to assist him in sending. an in-- 
nocent man for trial and that he. misled 
the police by bringing suborned wit- 


messes, have to be proved. On the 
strength of these authorities it wa: 


argued by the appellant that it is no: 
sufficient to prove that the defendan: 


had merely made a complaint, It was - 


further necessary to ‘prove : that he 
assisted and misled the ‘police or influ- 
enced them in arresting the: plaintiffs 
and as in this case as the defendant hac 
merely given a complaint, even though 
it might have been false, and did not da 
anything further in the matter of arrest 
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‘the | 


taken. in. 
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or imprisonment by the police, he would 
mct be liable for malicious arrest or 
fase imprisonment, 


42, It is, however, seen that all the 
above casés are cases dealing with 
malicious prosecution, In the: case of 


. tte tort of malicious arrest or false im- 


prisonment, it is mot . necessary for the 
plaintiff to prove malice. or negligence 
or the part of the defendant, It is suffi- 
cient if he proves that false imprison- 
m=nt was caused by the defendant and 


-if the defendant cannot establish suffi- 


Clent justification he would be liable. 
In Lalta v, Asharfi Lal AIR 1948 Oudh 
15, it was held that in order to succeed 
in a suit for damages for wrongful 
ar-est and detention it is not necessary 
fo- the plaintiff to prove malice and 
want of reasonable and probable cause 
or the part. of the defendant in causing 
his wrongful arrest ‘and -detention. In 


_Oxkarmal v.. Banwarilal . AIR 1962 Raj 


127, it was held that if A géts a police 
oficer to arrest B or put ‘him under 
w-ongful confinement and the police 
ofacer acts more or less as a ministerial 
agent of A, the latter cannot escape his 
licbility in an action for. false imprison- 
meant, It is for the defendant to prove 
that there was lawful justification for 


. sth detention. It is entirely unneces-- 


sary for the plaintiff to prove malice or 


irr proper motive. 


13. Sri ‘Veerabhadravya went to the 
exent of submitting that the moment 
the plaintiff proves that he was arrested 
or detained at the instance of the 
deendant; the: -defendant would be 
liæle and the issue: as to whether in 
ar-esting or causing arrest of the plain- 
tif the defendant has justification in.so 
dong is immaterial, I am however unable 
to accept this extreme contention, I do 
no: read the decision in Gouri Prasad -v. 
Crartered Bank of India, Australia and 
China AIR 1925 Cal 884, as laying down 
th= principle that even if there is no 
Justification -for. a ‘person .to. impli- 
cate another and he makes a. complaint 
ani as a result of such complaint, an 
arest is made he would not be 
Havle for malicious arrest and wrongful 
corfinement, The ultimate question is 
wether the defendant has justification 
for causing the arrest. If he has- made a 
false report on the strength of. which. the 
arest was made it cannot be held that 
there was justification for the arrest 
even though he did not take any active 
part in the arrest of the person con- 


36 A. P, 


cerned, In this case, but for the false 
Teport the police would not have arrest- 
ed the plaintiffs. It is no doubt true 
that the police made thereon an investi- 
gation, but the result was the direct 
consequence of the false report given 
by the defendant, I am, therefore, of the 
view that the Court below was right in 
holding that the defendant was liable for 
damages for the arrest and the conse- 
quent detention in lock up of the police. 


14, The Court below has awarded 
Rs. 3,000/- as damages to the first plain- 
tiff. In my view the damages awarded 
is excessive. I have already held that the 
case of plaintiffs that the defendant 
opposed grant of bail has not been made 
out. The subsequent detention after the 
plaintiffs were produced before the 
Magistrate on 12-7-1970 is only because 
of the order of the Magistrate and can- 
not in any way be attributed to the 
defendant, Though in the complaint 
damages for loss of reputation etc, was 
estimated at Rs. 4,750/- for each of the 
plaintiffs, in his evidence he stated that 
he claimed only Rs. 3,000/- towards loss 
of crops and Rs, 2,000/- towards loss of 
prestige and mental worry. The Court 
below has negatived the claim for dam- 
ages for loss of crops. When the plain- 
tiff himself estimated the loss for mental 
worry at Rs. 2,000/- in his evidence, I 
fail to see how the Court could award 
Rs. 3,000/- as damages, Having regard to 
all the circumstances of the case I am of 
the view that the ends of justice would 
be met if the quantum of damages is 
fixed at Rs. 1,000/-. 


15. The appeal is accordingly allowed 
to the extent stated above. There will 
be no order as to costs in the appeal. 


16. The suit is decreed for Rs. 1,000/- 
with POPOR ESRR costs. 
Order gaiii 
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Vadla Narasimhulu, Appellant v, Vadla 
Ramayya and another, Respondents. 

Appeal No. 1196 of 1975, D/- 1-9-1978." 

Civil P. C. (5 of 1908), O. 34, R. 1 — 
Joint Hindu family — Mortgage of joint 
family property by father as manager 
SELES a a aa E 


*(Against Order of Sub. J. Adoni in Ori- 
ginal Suit No. 6 of 1972). | 


~ JIVIKV/E581/78/MVJ ` 


V, Narasimhulu v. V. Ramayya 


A. I. R. 


for discharging his debt — Suit by mort- 
gagee against father without impleading 
son — Son not being necessary party to 
suit the decree is binding on him — 
(Hindu Law — Debt — Pious obligation 


‘of son to pay debt). (1901) ILR 28 Cal 


517 and AIR 1968 Cal 213, Dissented 
from, 

A father as a manager of a joint Hindu 
family can mortgage the family proper- 
ties and incur debts. He represents the 
family as a whole, when he incurs the 
liability, The sons cannot impeach the 
mortgage -unless the debt is for illegal 
or immoral purposes. The sons are bound 


-to pay the debt by virtue of the theory 


of pious obligation, Therefore, a decree 
obtained against the father is binding 
upon’ his sons also, because the father 
represents the sons. When a suit is 
brought on a mortgage by or against a 
member of a joint Hindu family in his 
representative capacity, the other mem- 
bers of the family are not necessary 
parties to the suit, and the suit.will not 
fail by reason of the non-joinder of 
those members, The sons can question 
that decree not on the ground that they 
were not made parties to the suit, but 
on the ground that the debt was incur- 
red for illegal or immoral purposes, (1901) 
ILR 28 Cal 517 and AIR 1968 Cal 213, 
Dissented from, AIR 1961 SC 1277; AIR 
1967 SC 727; ATR 1914 PC 136; AIR 1920 
PC 1; (1898) ILR 21 Mad 222; (1899), ILR 
22 Mad 207 and (1926) 50 Mad LJ 172, 
Followed, AIR 1964 Pat 321, Ref. 

(Para 17) 


In the instant case the plaintiff-appel- 
lant the son did not take this objection 
at all in the lower court, Even otherwise, 
he failed to prove that the debt for 
which the mortgage was executed was 
illegal and immoral. He pleaded oral 
partition between himself and his father, 
the ist defendant and it was disbelieved 
by the lower court. In the suit, he did 
not specifically ask to set aside the mort- 
gage decree and the sale pursuant there- 
to. In the circumstances, it must be held 
that the sale of the properties is valid 
and binding upon the plaintiff-appellant. 

(Para 18) 


Anno: AIR Comm. C.P.C. (9th Edn.), 


‘O. 34, R. i, N. 12. 


Cases Referred: Chronological Paras 
AIR 1968 Cal 213 4 8 
AIR: 1967 SC 727 2 16 
AIR 1964 Pat 321 l 4,9 
AIR 1961 SC 1277 T 15 
(1926) 50 Mad LJ 172 -~ . 12 
AIR 1920 PC 1: 18 All IJ 555 : 14 


1979 © 


AIR 1914 PC 136: 12 All LJ 1173 13 
(1901) ILR 28 Cal 517- 4.7 
(1899) ILR 22 Mad.207 . - 11 
(1898) ILR 21 Mad 222 10, 11 


R. V. Subba Rao and P, Prasad Rav, 
for Appellant; N. V, Ram Mohan Rao for 
N. Ramamohan Rao and 8S, Govinwa 
Rajulu, for Respondents, 


JUDGMENT:— In this appeal, 
question for my consideration is whether 
the son is bound by the court sale of tne 
properties mortgaged by his fatha, 
though he is not made a party to t 
mortgage suit, The plaintiff, Vadla Nare- 
simhulu, is the son of the Ist defendan-, 
Vadia Ramaiah. The ist defendant bcr- 
rowed Rs, 2,000 from the 2nd defendan:, 
Mundrinti Erranna, on 22nd March, 1952 
agreeing to pay that amount with inte- 
rest at 18%, and he also executed a sits- 
ple mortgage deed on the same dete 
with respect to items 1 and 2 of te 
plaint schedule as a security for tket 
debt. Since the father did not pay tn2 
amount, the 2nd defendant filed a suis. 
O.S. 199/1964 against him on the foot cf 
the mortgage deed and obtained a pre- 
liminary decree on 2ist Oct. 1965, Tæ 
final decree was passed on 2nd Jan. 19€°. 
Then, an execution petition was filed in 
-1968 and items 1 and 2 were purchas2i 
by the 2nd defendant on llth Marct, 
1969 for Rs, 5,210 and he took delive>7 
of possession of the properties on ts 
Sept. 1969, Items 1 and 2 of the plai 
schedule are dry lands and item 3 is a 
house, On 19th Aug. 1971 the plaint.# 
filed the suit for declaration of his titi> 
to the eastern half share of the lan 
shown in the B schedule and for posses- 
-sion thereof from the 2nd defendant amd 
for account of mesne profits from bt 
Sept, 1969. His case was that they wer 


ancestral properties, that he had half a` 


share in them, that the lands are wor:2 
about Rs, 40,000 that there was an oral 
partition between himself and his fathar 
in 1960, that he got eastern half of th? 
lands to his share and he is in enjoy- 
ment of the same since then, that . th? 
lst defendant had: without any necessity 
or benefit to the family mortgaged . th2 
lands (items 1 and 2) to the 2nd defen- 
dant, and the mortgage . is not binding 
upon him, and consequently, the sale i3 
not valid and binding upon him. 


. 2. The 2nd defendant resisted the suit 
by contending that there was no parfi- 
tion between the plaintiff and the ist 


defendant, that the 1st defendant as. 


manager of the joint family had incur- 
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red the debt for the family necessity 
and has executed a mortgage and it is 
binding upon the plaintiff and conse- 
quently the sale is valid. 


3. The learned Subordinate Judge 
dismissed the suit holding that the pro- 
perties were joint family properties, 
that there was no oral partition, and 
the plaintiff is bound by the mortgage 
decree obtained against the father, and 
consequently, the sale is valid and bind- 
ing upon the plaintiff. 


4. In this appeal, it is submitted by 
Sri R. V, Subba Rao, the learned coun- 
sel for the plaintiff-appellant that, ad- 
mittedly, the plaintiff was not made a 
party to the mortgage suit. O.S. No, 199/ 
1964, that it was the duty of the 2nd 
defendant to have made him a party to 
the suit in view of O, 34, R, 1, C.P.C. 
and therefore, the decree and consequen- 
tial sale are not binding upon him. In 
this connection, he referred to Lala Suraj 
Prasad v, Golab Chand, (1901) ILR 28 
Cal 517; Bisweswar v, Jaineswar, AIR 
1968 Cal 213; and Chota Nagpur Bank- 
mg Asson, v, Ramapati, AIR 1964 Pat 


_5. On the other hand, it was submit- 
ted by the learned counsel for the res- 
pondent that whether the sons are par- 
ties or not, they are bound to pay the 
debt by virtue of their pious obligation, 
and if the father does not pay, the cre- 
ditor can sell the joint family properties, 
including the shares of the sons and, 
therefore, the fact that the sons were 
not made parties to the suit will not 
make any difference, He also submitted 
that the father, as the manager of the 
joint family, represents the family in- 
cluding the sons, and so long as the sons 
have failed to prove that the debt was 
tainted with illegality or immorality, 
their share in the joint’ family property 
could be sold even though they are not 
made parties to the suit, To substantiate 
his contention he also referred to some 
decisions, 


€- I have seen the mortgage deed, 
Ex, X~-3. It shows that the Ist defendant 
had borrowed Rs, 2,000 on 22nd March, 
1952 in order to discharge his debts and 
also for family expenses, In my opinion, 
the oral partition pleaded by the plain- 
tiff has been rightly disbelieved by the 
lower Court, Sri R. V., Subba Rao, the 
learned counsel for the appellant had 
failed to convince me that there was 
such a partition in the family between 
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the plaintiff and the 1st- de regnant in 
1950. 

7. O, 34, R. 1, C.P.C. 
lows:— 

“Subject to the provisions of this Code, 

all persons having an interest either in 
the mortgage security or in the right of 
redemption shall be joined as parties. to 
any suit relating to the mortgage.” 
We are not concerned with the Explana- 
tion in this case, This O, 34 is new. It is 
a re-enactment with some alteration of 
Ss, 85-90, 92-94, 96, 97 and 100 of the 
T. P. Act, 1882 relating to suits on 
mortgage. Rule 1 is a reproduction with 
some alterations of S. 85 of the T. P. 
Act, which runs as follows:— 


“Subject to-the provisions of the Civil 
P. C., 5. 437 (now O, 34 R. 1) all persons 
having an interest in the property com- 
prised in a mortgage must be joined as 
parties to any suit under this chapter 
relating to such mortgage: l 

Provided that the plaintif has notice 
of such interest.” 


S. 85 was considered .by the Calcutta 
High Court in Lala Suraj Prosad v. 
Golab Chand ((190 ILR 28 Cal 517) (su- 
ra). In that case, in a Joint Mitakshara 
amily, consisting of a father and a 
minor son, the father as Karta of the 
family by a mortgage bond hypothecat- 
ed the joint property. The mortgagee 
suéėd the father alone, on the mortgage 
bond, without making the minor son a 
party, although he (the mortgagee) _had 
notice of the son’s interest in the mort- 
gaged property, at the time. The mort- 
Bage-debt was not found to have been 
contracted for. illegal or immoral pur- 
poses, It was held that “the provisions 
of S, 85 of the Transfer of Property Act 
being compulsory, the minor son ought 
. to have been made a party to the mort- 
gage suit; and for the purposes of that 
suit, he was not represented by his 
father, the mortgagor.” 


8. In Bishweswar v., Jaineswar (AIR 
1968 Cal 213) (supra), it has been held 
by the Calcutta High Court that the sons 
born after father had executed the mort~ 
gage, but before the mortgagee sued to 
enforce the right of redemption, even 
though they could not question or chal- 
lenge the mortgage and were bound by 
the same, were having the right of re- 
demption and they were necessary par- 
ties to the mortgage suit, and the decree 
obtained in the suit and the sale held in 
pursuance of the same, ‘would not bind 
them so as to deprive them of their right 


a as fol- 


A. I. È. 


of redemption, If they are willing to re- 
deem the mortgagee’s interest by pay- 


ing to him all his dues up to the date of 


redemption in accordance with the law, 
they should be permitted to exercise 
their right, 


8. In Chota Nagpur Banking Assn, 
v. Ramapati (AIR 1964 Pat 321) (supra), 
it has been held by the Patna High Court 
that “as a general rule, all persons hav- 
ing the equity of redemption ought to be 
brought on the record; but the failure 
to bring any one of them on the record 
does not in every case necessitate the 
dismissal of the suit, The combined ef- 
fect of O. 1, R. 9 and O 34, R. 1, in so 
far as mortgagees are concerned is that 
all persons whose rights and interest 
may be adjudicated upon and determin- 
ed in the suit ought to be added as par- 
ties, but failure to add one or more of 
such persons should not have the effect 
of defeating the suit, if the court. in 
their absence, can deal with the matters 
in controversy so far as regards the rights 
and interests of the parties actually be- 
fore it, When a mortgagee has omitted 
to implead a person who is a necessary 
party in a suit for enforcing the mortgage 
bond, he should not get a decree so far 
as the share of that person, if ascertain- 
able,.is concerned, and the claim as well 
should be reduced proportionately hav- 
ing regard to the share of the person not 
impleaded.” 


10. Now I will refer to the Madras 
decisions, In Ramasamayyan v. Virasami . 
Ayyar, (1898) ILR 21 Mad 222, the facts 
are: a Hindu having three-sons, execut- 
ed a mortgage in favour of the defen- 
dants, who subsequently obtained a de- 
cree for sale on the mortgage and 
brought the property to sale in execution 
and purchased it themselves, the mort- 
gagor and two only of his sons being 
brought on.to the record, It did not ap- 
pear whether the plaintiffs in that suit 
were aware of the interest of the third 
son, who now sued to recover his one- 
quarter share of the mortgage premises 
claiming that the previous proceedings 
were not binding on him and alleging 
that the mortgage was unsupported by 
consideration. Shephard, J. speaking for 
the Division Bench, after referring to old 
S. 85 of the T. P., Act, ee is now 
repealed) observed : 


“That ‘even en of the sta- 
tute, the position of a purchaser, who m 
a sale in execution of a decree: against 
the father bought the entirety of the 
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estate, is the same as regards the %2 
whether the decree was a mortgage ġe- 
cree or a decree for money, In either 


case all that the son can claim is- tha:,. 


not having been a party to the sale æ 
the proceedings which led up to it, == 
should have an opportunity of showing 
that there was in reality no such dekt 
as to justify the sale, The theory 5 
that as the father may, in order.to pay 
a just debt, legally sell the whole este 
without suit; so his creditor may bring 
about such sale by the intervention of 2 
suit, It is not necessary that the 522 
shall be called in whether the sale 5 
voluntary or procured by a proceeding 
in invitum, and there is no object in 
joining him except to preclude him fron 
afterwards questioning the nature of ta 
debt, ...... The mortgagee who omits t 
join persons interested in -the “properiy 
may have his suit dismissed or, if he okt- 
tains a decree, may find notwithstanding 
that he has to institute or defend ær- 
other suit, Nevertheless as against t 
Hindu father the decree which is passed 
in the absence of his sons is a good and 
valid decree, The creditor, although 3 
may have failed to obey the rule’ car- 
tained in the section, has got the decree 
which he requires as a foundation for 
his application to sell the whole estate.” 
since the plaintiff in that case alleg=d 
that there was really no debt owing y 
the father to support the mortgage, tte 
Bench held that the plaintiff. was entice 
ed to have that question tried and r=- 
manded the matter for that purpose, 

11. In Palani Goundan v, Rangayya 
Goundan, (1899) ILR 22 Mad 207 a ce- 
cree was obtained against a Hinda 
father in a suit on a bond hypothecc} 
ing family property, and the sons su2d 


for a declaration that ‘the decree wes’ 


not binding on their share on tæ 
grounds that they had not been ma% 
parties to the suit, and the debt had 
been contracted by the father for inr 
moral purposes, The Division Benza 
held, “that the true rule as to the eb 
fect of S, 85 of the T, P, Act; in cases 
in which a decree is obtained against a 
Hindu father without making ¢ his sors 
parties to such a suit is laid down ìi 
Ramasamayyan v, Virasami Ayyar, [18E 
ILR 21 Mad 222)” 


12. In Unnamalai Ammal v. ‘Abboy 
Chetty, (1926) 50 Mad LJ 172, Rams- 
swami was the manager of. the “joint 
family at the time of the mortgage ani 
was legally competent to mortgage t 
whole property, The mortgage ‘pur 


' family as a whole is bound, 
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ported to be of the entire property and 
not merely of Ramaswami’s share there- 


in, And there was nothing in the mort- 


gage-deed to repel the natural inference 
taat what was intended to be conveyed 
was the whole property, There was, 
however, a recital in the mortgage-deed 
taat the property mortgaged belonged 
absolutely to Ramaswami, The Bench 
keld that the recital that the executant 
was the owner may be treated as sur- 
Elusage, Not only did he purport to 
raortgage the entire property, but ha 
possessed the legal capacity to do so. As 
tae manager of the family he was com~ 
petent to enter into a transaction bind- 
img on-the whole property, There were 
taus three. elements present, First, he 


Eurported to mortgage the whole pro- 


perty; secondly, he was legally compe- 
tent to do sop. and, thirdly, there is no- 
taing in the document to repel the na- 
tural inference that what was intended 
te be conveyed was the whole property. 
The Bench further held that in those 
crcumstances, the interest conveyed 
sould: be that which the executant was 
capable of conveying, 

v. Jaddo 


13. In “Sheo Shanker Ram 


- Eunwar, -AIR 1914 PC 136, when some 


cÊ the members of the joint family, who 
exe interested in the mortgaged proper- 
tes were not made parties at the time 
cf the foreclosure suits, they contended 
taat, since they were not made parties, 
tae ‘decrees did not bind them and they 
were entitled to redeem them, The High 
Court held that they were bound by the 
foreclosure decrees on the ground that 
tne joint family was effectively repre- 
ssnted in the suit, and that in such case, 
tie Court is not bound to set aside the 
execution proceedings where ‘substantial 
jastice has been done ‘merely. because 
every existing member of the family was 
rot formally a party to the. suit, - The 
Erivy Council observed : 


‘There seems to be no doubt upon the 
Tadian decisions (from which their Lord- 
siips see no reason to dissent). that 
taere are occasions, including foreclosure 
actions, when the managers of joint 
Eindu family so effectively represent all 
cther members of the family that the 
It is quite 
cear from the facts of this case and the 
findings of the Courts upon them that 
tais is a case where this principle ought 
tə be applied, There is not the slight- 
est ground for suggesting that the man~ 
agers of the joint family did not act in 
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every way in the interest of the family 
itself, and no question arises under Sec- 
tion 85 of the T. P, Act, 1882, because 
the mortgagee had no notice of the 
plaintiffs interest,” 


Therefore, the Privy Council refused to 
interfere with the decision of the High 
Court; 


14. In Lala Ganpat Lal v, Narayan 
Singh, AIR 1920 PC 1 it has been heild 
by the Privy Council, that if a person 
interested in the mortgaged property, 
who should have been joined. as a party 
to a mortgage suit, but has not been so 
joined, comes in before foreclosure or 
sale, he has all the rights of redemption 
that his interest in the property gives 
him and may exercise them notwithstand~ 
ing the decree, But where the decree 
for sale stands and sale has taken place 
under it, the right to redeem is extin- 
guished unless the sale is set aside, In 
that case, the plaintiff impeached neither 


the debt nor the mortgage, but admit» _ 


ted that they were binding on him in 
the suit. He admitted that the mortga~ 
gor had the--right to bind his interest in 
the property by the mortgage and that 
he did so, and that the debt was due 
and owing at the date of the mortgage 
decree, He did not seek either by his 
plaint or by his prayer to impeach the 
mortgage decree itself, and he has deli- 
‘berately chosen not to impeach the sales 
that have taken place under it, His 
claim, therefore, was in effect a claim te 
come in. and exercise a right to redeem 
the whole property without setting aside 
either the mortgage decree or the sale. 
The learned Judges observed that “while 
the decree for sale stands and the sale 
has taken place under it, the right to re~ 
deem is extinguished unless the sale be 
set aside, After the sale has taken 
place, the owner holds as purchaser, and 
is entitled to raise all the defences that 
belong to him as such, and unless. the 
claim to set aside the sale is made in 
a properly constituted action and pro- 
perly raised in suitable pleadings in that 
action, the Court cannot interfere with 
the possession which has been given him 
by the purchaser’, Therefore, the learn- 
ed Judges held, “that the planitiffs can 
no longer exercise any right of redemp- 
tion that they may have possessed sa 
that it is not necessary to decide as to 
the extent of that right if they had pro- 
perly asserted it.” 


15. In Devidas v, Shrishailappa, AIR 
961 SC 1277, it has been held by the 


A.I. R. 


Supreme Court, that “the question of 
the right of a manager to sue in that 
capacity is one of authority if the other 
co-sharers are adults, and the right to 
insist on the other coparceners being 
brought on the record is for the benefit 
of the defendant to insure himself 
against further litigation and is, there- 
fore, dependent on the objection being 
taken at an early stage, the objection on 
the score of want of authorisation being 
one of a character which it is clearly 
open to the defendant to waive.” The 
Supreme Court further held that “in a 
suit by the manager of a joint Hindu 
family for enforcement of a mortgage, 
an adult member, who is interested in 
the mortgage security, is not a neces- 
sary party though he can be joined as 
a proper party; and failure to join a 
person who is a proper but not a ne~- 
cessary party does not affect the main- 
tainability of the suit.” 


16, In Faquir Chand v. Harnam Kaur, 
AIR 1967 SC 727 it has been held by the 
Supreme Court that (at pp. 729-30), 


“A father as manager can incur ‘debt 
by mortgage of joint family property 
for discharging his debt and his son is 
under pious obligation to pay the mort- 
gage debt which his father is personally 
liable to pay, provided that, it is not in- 
curred for immoral purpose. In such a 
ease, son's liability cannot be confined 
only to money decree against his father. 
It is the existence of the father’s debt 
that enables the creditor to sell the pro- 
perty in execution of a money decree 
against the father. Likewise, if a mort- 
gage decree against the father directs 
the sale of the property for the payment 
of his debt, the creditor may sell the 
property. in execution of the decree, It 
is true.that the procedure for the exe- 
cution of a money decree is different 
from that for the enforcement of a 
mortgage decree. A money decree is 
executed by attachment and sale of the 
debtor’s property, For the execution of 
the mortgage decree an attachment of 
the property is not necessary and the 
property is sold by force of the decree. 
But this distinction in procedure does not 
affect the pious obligation of a Hindu 
son to pay his father’s debt. As in the 
case of a money decree, under a mort- 
gage decree also the property is sold for 
payment of the father’s debt, The father 
could voluntarily sell the property for 
payment of his debt. If there is no 
voluntary sale by the father, the credi- 
tor can ask the court to do compulsor ily 
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what the father could have, done volun- 
tarily. The theory is that as the father 
may, in order to pay a just debt, legal- 
ly sell the whole estate without suit; so 
his creditor may bring about such a sale 
by the intervention of a suit;” 

It was also observed that, 


“Where a father as manager has íin- 
curred debt for discharging his debt by 
mortgage of joint family property but 
the debt is neither for legal necessity 
nor for payment of antecedent debt, zhe 
creditor can, in execution of mortgage 
decree for realisation of a debt which 
the father is personally liable to repay, 
sell the estate without obtaining a per- 
Sonal decree against him, The son is 
liable not only after but also before zhe 
sale is held, It is- well settled that ~he 
son is liable in the case of money decree 
for payment of the debt before the sale 
is held, So also he is liable in case of 
mortgage decree for payment of he 
debt by the sale of the property, If 
there is just debt owing by the father, 
it is open to. the creditor to realise zhe 
debt by the sale of the property in exe- 
cution of the mortgage decree, The son 
has no right to interfere with the eze- 
cution of the decree or with the sale of 
the property in excution proceedings, 
unless he can show that the debt Tor 
which the property - is: sold is either 
non-existent or is tainted with immoza~ 
lity or illegality.” 


It was also observed that, if the moart- 
gage debt incurred by the father aa 
manager was not for legal necessity or 
for payment of antecedent debt, his son 
is entitled to impeach the mortgage 
even after the mortgagee had’ obtaired 
a preliminary or final decree against his 
father on mortgage. 

17. In view of the decisions of “he 
Madras High Court, the Privy Courcil 
and the Supreme Court, which I heave 
just now referred to, I am not able ta 
share the view taken by the Calcutta 
High Court. A father as a manager o2 a 
joint Hindu family can mortgage ~he 
family properties and incur debts, He 
represents the family as a whole, when 
he incurs the liability. ‘The sons can- 
not impeach the mortgage unless the 
debt is for illegal or immoral purposes. 
The sons are bound to pay the debt by 
virtue of the theory of pious obligation. 
Therefore, a decree obtained against ihe 
father is binding upon his sons also, be- 
cause the father .represents the soas. 
When a suit. is brought on a mortgege 
“by or against a member of a joint Hindu 
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family in his representative capacity, the 
other members of the family are not ne- 


cessary parties to the suit, and the suit 


will not fail by reason of the non~-join- 
der of those members, The sons can 
question that decree not on the ground 
that they were not made parties to the 
suit, but on the ground that the debt was 
incurred for illegal or immoral purposes. 
Therefore, I do not agree with the learn- 
ed counsel for the appellant that since 
the plaintiff was not made a party to 
the mortgage suit, the decree obtained 
in that suit is not binding upon him. 


18. In this case, the plaintiff appel- 
lant did not take this objection at all in 
the lower court, Even otherwise, he has 
failed to prove that the debt for which 
the mortgage was executed was illegal 
or immoral, He pleaded oral partition 
between himself and his father, the 1st 
defendant and it was rightly disbelieved 
by the lower court, In the suit, he did 
not specifically ask to set aside the 
mortgage decree and the sale pursuant 
thereto, In these circumstances, I hold 
that the sale of the properties is valid 
and binding upon the plaintiff-appellant, 
and I dismiss this appeal with costs of 
the 2nd respondent, Court fee is pay- 
able by the appellant, 

Appeal dismissed. 
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M/s, Indian Drugs and Pharmaceuticals 
Ltd., Hyderabad, Appellant v. M/s. Savani 
Transport P, Ltd., Hyderabad, Respon- 
dent. ; 

City Civil Court Appeal No. 84 of 1976 
D/- 25-8-'1978,* 

(A) Carriers Act (3 of 1865), S. 10 — 
Scope — Loss of or injury to goods: — 
Notice as to —~ Must be given within 6 
months — Suit for damages against car- 
rier — Limitation governed by Art. 10 


‘of Limitation Act — (Limitation Act (36 


of 1963), Art, 10). 


Section 10 does not prescribe the pė- 
riod of filing the suit for damages un~- 
der the Act, It only prescribes that a 
notice should be given before filing the 
suit and it should be given within six 
months when the loss or injury to the 





*(Against decree of 2nd Addl, J., City 
Civil .Court,- Hyderabad, D/- 28-12- 
1974)). 
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goods first came to the knowledge of the 
plaintiff-owner, The conjunction “and” 
in the section does not. mean that the 
notice and the suit both must be within 
six months, It only means that before 
filing a suit, a notice must be given and 
it must be within six months from. the 
date when the loss-cr injury to goods 
first came to the knowledge of the 
plaintiff owner, . (Para 7) 

Limitation for a suit under S, 10 for 
damages for loss or injury to goods is 
governed by Art, 10 of the Limitation 
Act, 1963, The words. “within six 
months from the time when the loss or 
injury first çame to the knowledge . of 
the plaintiff” occurring in S. 10 of Car- 
riers Act do not mean that a special pe- 
riod of Limitation is prescribed under 
that Act, Reading S. 10 of the Act and 
Art, 10 of the Limitation Act together 
it becomés obvious that both refer to 
loss or injury‘to goods and while Sec- 
tion 10 relates to notice, Art, 10 relates 


to limitation. C.R.P, No, 1298 of 1970, 


D/- 23-3-1971 (Andh Pra), Dist, 
. (Paras 8, 9) 

Anno: AIR Manual (3rd Edn.) Carriers 
Act (1865), S. 10 N. 1; AIR Comm, Limi- 
tation Act (1963) (5th Edn.), Article 10, 
N. 1. 

(B) Carriers Act (3 of 1865), Sec, 9—- 
Loss of or injury to goods — Suit for 
damages against carrier — Liability of 
carrier — Burden of proof, 

Section 9 relieves the plaintiff from 
the burden of showing that the loss or 
damage or non-delivery was owing’. to 
any negligence or criminal act of the 
carrier, his servants or agents, The bur~ 


den of proving the absence of the : ne- 


gligence is on the carrier, The reason is 
that the lability of the common .carrier 
is that of an insurer, Even if there is 
no negligence on the part of the com- 
mon carrier, he is liable to compensate 
the owner of the goods for the loss of 
the goods that occurred during the tran~ 
sit, AIR 1962. Mad 44; AIR 1965 Raj 
200, AIR 1966 All 260; AIR 1964 Cal 290, 
AIR 1963 Ker 198, Rel, on, (Para 11) 
= Held on facts that the plaintiff had 
failed to prove that damage to goods 
eccurred during transit, (Para 12) 


Anno : AIR Manual (3rd - POD. Car- 
riers Act (1865), S 9 N. 1 


Cases Referred: . Chronological Paras 
(1971) C.R.P. No. 1298 of 1970, D/~ -23-3- 

1971 (Andh Pra) 10 
AIR 1966 All 260 i 
AIR 1965 Raj 200 tl 


. and APC - tablets 


AIR 1964 Cal 290 11 
AIR .1963 Ker 198 11 
AIR 1962 Mad 44 i 


I, A, Naidu, for Appellant; S, Balan 
chand, for Respondent, 


JUDGMENT:— . I am reluctantly dis- 
missing this appeal, The Indian Drugs 
and Pharmaceuticals Ltd. is the plain- 
tiff and Savani Transport (P) Limited is 
the defendant. The plaintif manufac- 
tures. Drugs and Pharmaceuticals at 
Hyderabad, It transpires from evidence 
that the plaintiff entrusted .495 cartons 
of medicines consisting: of Apidin Tablets - 
to the defendants 
branch at Hyderabad on lith Nov., 1971 
to be transported to their Ahmedabad 
Branch, When they were entrusted, they 
were in good condition, The Ahmedabad 
Branch received the goods, but .found 26 
packages {17 cases. of Apidin Tablets 
and 9 cases of APC tablets) in a damag- 
ed condition. So, they sent back the 
damaged packages to the- plaintiff 
through defendant’s lorry on 25th Nov., 
1971, They found oil marks on the out- 
ward packages of the cardboard carton 
and bad smell emanating from the pack- 
ages and they were unfit for human con- 
sumption, At Hyderabad, ' those cases 
were opened in the presence of M., San- 
tosh Kumar, Central Branch Manager of 
the defendant-company. On 15th Dec, 
1971 the plaintiff issued a notice to the 
defendant-company to make. good the 
loss, There was no reply. from the de- 
fendant. On 20th Dec., 1971 another no- 
tice was issued by the plaintiff to the 
defendant-company stating that . Apidin 
tablets were salvaged and, therefore, 
claiming only Rs, 7016-15 towards - the 
costs of 216 tins of APC tablets, 50 per- 
cent of the packing material of ‘the Api- 
din Tablets and the freight charges. The 
defendant did, not give reply to that no- 
tice, On 25th January, 1972 the plaintiff 
issued a lawyer’s notice, Ex, A-42 to 
the defendant, to which the defendant 
gave the reply, Ex, A-43 on 23rd Feb- 
ruary 1972 denying his liability to pay. 
any damages. Therefore, the plaintiff 
filed this suit, 


2. The defendant resisted the suit 
stating that originally the plaintiff in- 
formed them that a lorry load was avail- 
able, but subsequently, they were in- 
formed that the goods were not of full 
lorry load and the freight would be paid’ 
on the basis of weight load. The Re- 
presentative of the plaintiff had no ob- 
jection if the goods of other parties 
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were also taken’ in the lorry to make up 
the full lorry load. Therefore, the d> 
fendant loaded in that lorry not oniy 
the goods of the plaintiff, but also tha 
goods belonging to third parties, When 


the goods were delivered -at Ahmedabad 


on or about 18th Nov., 1977, they wera 
received by the consignee without amy 
objection. He denied that the goo 
were damaged in transit due to his negii 
gence, He said that 26 cases were boor- 


ed again on 25th Nov., 1971 from Ahme~ 


dabad to Hyderabad and at Hyderabai 
they were delivered to the plaintiff, Hə 
stated that there was no negligence 33 
his part. He also contended that t} 
suit was barred by time since it was mct 
filed within six months from the deta 
when the plaintiff came to know of t 
loss or injury. i 


3. The learned Additional Judge, City 
Civil Court, Hyderabad who tried tha 
suit, found that a portion of the same 
goods was sent back to Hyderabad from 
Ahmadabad as a separate’ ' consignment, 
and the plaintiff had failed to prove thet 
the defendant was negligent ‘in handliw 
the goods entrusted to him as a. Pubt 
Carrier, He..also found that the suit wes 
not in time; Consequently,. he dismissed 
the suit. no l 


4. In this appeal: filed. by the plai-~ 
tiff, it is submitted that when once tre 
learned Judge has found that part cf 
the same consignment was sent back ‘to 
Hyderabad he should have held that the 
negligence on the part of the defendext 
was proved. He submitted that t= 
learned Judge had wrongly cast the 
-~ onus upon. the plaintiff to prove tkat 
the defendant was negligent, on the 
other hand the statutory presumption -s 
upon the defendant to:prove that fe 
was not negligent, He also -submitted 
that the learned Judge has misconstrusd 
S. 20 of the Carriers Act, 


5. It was contended by the learned 
counsel for the respondent that there 
was no evidence to show that 26 cares 
were delivered at Ahmadabad in a 
damaged .condition, that no one connee=- 
ed with the Ahmadabad branch wes 
examined, that after retaining the goccs 
with them for one week, the Ahmadabad 
branch returned the goods and, there- 
fore, the plaintiff has failed to discharze 
the initial’ burden that the .goods thet 
were transported were in a good cond 
tion and they were delivered at Ahrme~ 
dabad in a damaged condition, He als) 
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contended that the suit was not filed in 
time. 


6. First, I will take up the question 
whether the suit is barred by limitation. 
S. 10 of the Carriers Act, 1865 reads as 
follows p- a 


“Notice of loss or injury to be given 
within six months.— No suit shall be in- 
stituted against a common carrier for 
the loss of or injury to goods entrusted 
to him for: carriage, unless notice in 
writing of the loss or injury has been 
given to him before the institution of 
the suit and within six months of the 
tme when the loss or injury first camé 
to the knowledge of the plaintiff.” 


The marginal note is significant, It only 
speaks of giving: notice of loss or injury 
within six months. It does not speak of 
any period of limitation, 


%. A reading of the Section shows 
that a suit cannot be instituted against a 
common carrier for the loss of, or injury 
to, goods entrusted to him unless notice 
in writing of the loss or injury is given 
to him, That notice must be given before 
the institution of the suit and it must be 
given within six months when the loss 
or injury first came to the knowledge of 
tne plaintiff, Thus, really S. 10 does not 
Erescribe the period of limitation for 
fling the suit under the Act. It only 
prescribes that a notice should be given 
kefore filing the suit and it should be 
given within six months when the loss 
cr injury first came to the knowledge of 
the plaintiff, The -learned counsel for 
the respondent has submitted that be~- 
cause the conjunction “and” is used in 
the Section, it means that a notice should 
te given before instituting the suit. and 
the suit should also be filed within six 
months when the loss. or injury first 
came to the knowledge of the plaintiff. I 
co not agree. A plain reading of the 
Section does not lead to that conclusion. 
What the conjunction “and” means is 
that. not only the notice in writing 
should be given before the institution of 
the suit, but it should be given within 
six months when the loss or injury first 
came to the knowledge of the: plaintiff, 


8. The Article of limitation that ap- 
plies to a case of this kind is Art. 10 of 
the Limitation Act, It -provides that 
against the carrier for compensation for 
losing or injuring. the goods, the period 
cf limitation is three years end it runs 
from the date when the loss or injury 
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9 The suit referred to in S, 10 of the 
Carriers Act is a suit against a comman 
carrier for the loss or injury to goods. 
Art. 10 of the Limitation Act also speaks 
jof compensation for loss or injury to 
jgoods, The learned counsel for the res- 
pondent submitted that under Art. 10 of 
the Limitation Act, the suit should ha 
filed wihin three years when the loss or 
injury. occurs; but in S., 10 of the Carri- 
ers Act, the words used are “within six 
months of the time when the loss or in~- 
jury first came to the knowledge of tha 
plaintiff”, and in view of the difference 
lin the language, a special period of limi- 
jtation is prescribed under S, 10 of the 
Carriers Act for filing the suit, This 
argument is based on a misunderstand- 
ing that S. 10 of the Carriers Act itself 
prescribes a period of limitation for fil- 
ing the suit. On the other hand, when 
we compare the language of Sec. 10 and 
Art, 10, it becomes obvious that both re- 
fer to ‘loss or injury to goods and while 
S. 10 relates to notice, Art, 10 relates to 
limitation, 






. 10. In this connection, the learned 
counsel for the respondent relied upon 
the decision of A. D. V, Deddy, J. in 
C.R.P. No, 1298/1970 dated 23rd March, 
1971 (Andh Pra). Tt is true that in that 
decision, the learned Judge held that 
under S. 10 of the Carriers Act, a suit 
against the common carrier for loss or 
injury to the goods entrusted to him 
should be instituted within six months 
of the time when the loss or injury first 
came to his knowledge, With respect, I 
must state that the learned Judge has 
not correctly interpreted the section. 
But it is unnecessary for me to refer this 
question to a Division Bench, for there 
was no discussion about it in his deci- 
sion and also because the language of 
the Section is so plain, 


11, Next, I take up the contention of 
the appellant that when once the learn- 
ed Judge has found that part of the 
same goods were sent back to Hydera- 
bad, he should have held that the negli-~ 
gence on the part of the defendant was 
proved. In this connection, it is neces- 
sary to refer to the relevant provisions 
of the Act. Section 8 of the Carriers 
Act, to the extent it is relevant, provides 
that every common carrier shall be li~ 
able to the owner for loss of or damage 
to any property delivered to such car- 
rier to be carried where such loss or 
damage shall have arisen from the crimi- 
nal act of the carrier. or .any of his 


agents or servants and shall also be li- 
able to the owner for loss or damage to 
any such property, Sec, 9 says that in 
any suit brought against a common car- 
rier for the loss, damage or non-delivery 
of goods entrusted to him for carriage, 
it shall not be necessary for the plaintiff 
to prove that such loss, damage or non- 
delivery was owing to the negligence or 
criminal act of the carrier, his servants 
or agents, Therefore, S. 9 relieves the 
plaintiff from the burden of showing 
that the loss or damage or non-delivery 
was owing to any negligence or criminal 
act of the carrier, his servants or agents. 
The burden of proving the absence of 
the negligence is on the carrier, The rea 
son is that the liability of the common 
carrier is that of an insurer, Even if 
there is no negligence on the part of the 
common carrier, he is liable to compen- 
sate the owner of the goods for the 
loss of the goods that occurred during 
the transit, This position is well settl« 
ed by the decisions of the Courts. (See 
P. K. Kalaswami Nadar v. K. Ponnu- 
swami Mudaliar, AIR 1962 Mad 44, Vidya 
Ratan v. Kota Transport Co. Ltd., AIR 
1965 Raj 200, Tugan Ram v., Dominion 
of India, AIR 1966 All 260,.Commrs, for 
the Port of Calcutta v, General Trading 
Corporation Ltd., AIR 1964 Cal 290 and 
R. K. Abdulla Yelinje Mammi v, M/s. 
Kadambalithava Chennakeshava, AIR 
1963 Ker 198, l 


12. But, unfortunately, this case has 
been badly conducted by the plaintiff. 
The relevant legal evidence has not been 
placed before the court to come to the 
conclusion that when the goods werg 
handed over at Ahmadabad branch, they 
were in a damaged condition, In the 
plaint, it is stated that the plaintiff has 
consigned through the defendant-trans< 
port service at Hyderabad, only 26 cases, 
while it transpires from evidence that 
actually 495 cases were entrusted to 
them, The Ahmadabad branch received 
the goods on 18th Nov., 1971, They 
found 26 cases to be in a damaged con= 
dition and, therefore, they entrusted 
those cases to the defendant’s branch at 
Ahmadabad on 25th Nov., 1971 to be 
taken back to Hyderabad. This is evi- 
dent from Exts. A-5 and A-6. In the 
letter, Ex. A-34 dated 26th Nov., 1971 
written by the Depot. Manager, Ahma- 
dabad ‘to the plaintiff, it is stated that 
they had found 17 cases of Apidin tab- 
lets and 9 cases of APC tablets were 
damaged because they were mixed up 
with other chemicals carried by the car- 
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rier, and so, they could not keep than 
in their stores or use them, It is alzo 
stated that it was reported to the Agert, 
who brought the stores and he had c=- 
tified accordingly, and therefore, «he 
goods were returned to Hyderabad on 
25th Nov., 1971. Ex. A-35 is alleged {0 
be a certificate signed: by the Agent f 
the defendant at Ahmadabad to the 2! 
fect that 476 cases were received .n 
good condition, and 19 cases detailed 
therein were received in damaged conci- 
tion. But the original is not produced in 
the Court. It is stated that it was lest. 
Only a copy is produced to show that it 
was signed by the carrier agent for zhe 
Savani Transport and also by the Assis- 
tant Store Keeper, IDPL, Ahmadabad. In 
the letter, Ex, A-33, dated 7th Dec, 1971 
written by the Ahmadabad Branch lo 
the plaintiff, it is stated that originally, 
they found that only 19 cases wore 
damaged, but thereafter, they could -~ 
tect 26 cases in bad condition and, ther=< 
fore, they were returned, This evidence 
shows that the Ahmadabad branch re~ 
ceived 495 cases on 18th Nov., 1971, they 
found 26 cases out of them in a damaz~ 
ed condition and they returned them. to 
Hyderabad to the plaintiff through ine 
defendant’s lorry on 25th Nov. 1971, But 
the person connected with Ahmadabad 
branch, who received the goods, check3d 
and found originally 19 cases in a deri- 
aged condition in the presence of Ie 
Agent of the defendant and who sukse- 
quently detected 7 more cases in a dam 
aged condition was not examined in this 
case, The original of Ex, B-35 which 
is alleged to have been signed by ine 
Agent of the defendant is not produ2z3d 
in the court, Only a copy is produz2d 
and it is not also proved, I cannot rely 
upon that document and hold that 19 
cases were checked in the presence of 
the Agent of the defendant at Ahma-k~ 
bad and were found to be in a damag2d 
condition. For the first time, it is only 
on 15th Dec, 1971 under Ex, A-38 =ne 
defendant was informed about the daris 
age, It is not disputed that the Ahrma- 
dabad branch received the goods on 132h 
Nov., 1971 and retained those goods with 
them till 25th Nov., 1971, when they re- 
turned the 26 cases, In these circum 
stances, I have to-hold that the plaint-ff 
has failed to establish that when the d2- 
fendant handed over 495 cases at Ahma~ 


dabad branch, 26 out of them were found 
to be in a damaged condition, ‘The 
plaintiff has relied upon the letters writ- 
ten by the Ahmadabad branch to -ke 
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plaintiffs office to show that the Ahma- 
dabad Branch had received the goods in 
a damaged condition, But the author of 
the letters had not been examined. 
Therefore, they are not properly proved. 
First, the plaintiff has to prove that he 
had received part of the goods in a dam- 
aged condition at Ahmadabad, That he 
has failed to do so. If so, the liability 
of the defendant does not arise, There 
is evidence to show that 26 cases wera 
returned to Hyderabad by Ahmadabad 
branch, but even when they were book~ 
ed at Ahmadabad, they were in a dam-= 
aged condition and they were received 
in the same condition at Hyderabad, But 
that will not make the defendant liable 
for damages. In these circumstances, I 
hold that the plaintiff had failed to prove 
that damage was caused to the goods 
when they were received at Ahmadabad. 
In this view off the matter, it is unneces« 
sary for me to decide the question whe- 
ther the quantum of damages claimed is 
proper, Consequently, I see no grounds 
to interfere with the judgment of the 
lower Court, and I dismiss this appeal, 
but in the circumstances of the case, I 
direct each party to bear his costs in 
this appeal, 
Appeal dismissed. 
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Chemanthula Appalakonda and others, 
Appellants v, Smt, Chamunthula Chit- 
temma, Respondent, 


Second Appeal No, 374 of 1975 and 
cross-objections, D/- 24-2-1978,* 

Limitation Act (9 of 1908), Arts. 128 
and 129 — Wife’s status being denied, 
suit to declare her status has to be filed 
Within 12 years of such denial — Decla- 
ratory suit filed beyond time would bar 
her recovering arrears of maintenance. 

The combined effect of Arts, 128 and 
129 Limitation Act 1908 is that while the 
suit under Art, 129 for declaration of 
marital status of the plaintiff (wife) 
ought to be filed within 12 years from 
date of denial of such status, failure to 
sue in time would deprive her of the 
right to recover arrears of maintenance 
for more than 12 years preceding the 
RSE nme ENO PA RAF IANS 


*(Decided by Division Bench on order of 
reference made by Muktadar J.) 


IV/LV/D863/78/TVN 


! 


46 A. P. [Prs, 1-4] C, Appalakonda v. C, Chittemma (Punnayya J .) 


. filing of the suit for declaration, as pro- 
vided under Art. 128, In this case the 
suit for declaration that the plaintiff 
continued to be the wife of the deceased 
brother of the defendants filed beyond 
12 years from the date of their reply 
notice denying her claim and alleging 
that consequent on her unchaste living 
she ceased to be the wife of the deceas- 
ed, was held barred under Art, 129 of 
the Act of 1908, It was flurther held that 
her suit for arrears of maintenance 
brought after the suit for declaration 
had become barred was also barred by 
limitation: AIR 1933 Lah 747, Foll.; (1903) 
ILR 26 Mad 291 (FB), Explained, 

(Paras 9, 10, 12 & 13) 


Editorial Note:— 

The above case illustrates the princi- 
ple that although a decree for arrears 
of maintenance is really based on a find- 
ing that the plaintiff has a right to such 
maintenance, yet, such finding is only 
ancillary to the relief granted by the de- 
cree and does not constitute a declara- 
tion of the right to maintenance (which 
is a substantive right) so as to attract 
the provisions of the Limitation Act re- 
lating to suits for declaration, (See AIR 
Commentary on Limitation Act, 5th Edi- 
tion, Art, 58, N. 1). AIR 1933 Lah 74%, 
Foll.; (1903) ILR 26 Mad 291 (FB), 
Explained, (See also AIR Commentary 
on the Court-fees and Suits Valuation 
Act (C. J. Act), S. 7 (iv) (c) for a dis- 
cussion of the distinction between a suit 
for a bare declaration and one for a de- 


claratory decree with consequential 
relief.) i 
Cases Referred: Chronological Paras 


AIR 1933 Lah 747 10 
(1903) ILR 26 Mad 291 (FB) 11 


C. Poornaiah, for Appellants; M, -Bhu- 
janga Rao, for Respondent, l 


PUNNAYYA, J.:— The Second. Ap- 
peal and cross-objections arose out of 
the judgment and decree passed in A.S 
No, 22/1972 dated 28-10-1974 on the file 
of the District Judge, Visakhapatnam 
which was directed against the judg- 
ment and decree in O.S, 27/68 dated 
6-11-1971 on the file of the Subordinate 
Judge, Visakhapatnam, 


2. The plaintiff filed the suit for 
maintenance at the rate of Rs, 100 per 
month, Rs, 300 as provision for separate 
residence and Rs, 100 for cooking uten- 
sils, The plaintiff’s husband Ammakonda 
‘died in 1942 while he was a member of 
the joint Hindu family consisting . of 
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himself and the two defendants who are 
the step-brothers of the plaintiff’s hus- 
band, ‘According to the plaintiff, she was 
unable to endure the ill-treatment caus 
ed to her by the defendants and she was, 
therefore, made to leave for her parents’ 
house and to have residence there. She 
issued a registered legal notice, the ori- 
ginal of Ex, A-1 to the defendants claim- 
ing maintenance, The defendants gave 
a reply notice on 21-3-1942 under Ex, 
A-2 imputing her with unchastity by 
alleging that she eloped with one 
Ramulu son of Chamanthula Veeranna 
and as such She is not entitled to claim 
any maintenance, The plaintiff did not 
choose to file suit for declaration of her 
right to maintenance within twelve 
years after the receipt of Ex. A-2, but 
kept quiet. She issued another notice to: 
the defendants. on 13-2-1967 claiming 
maintenance at Rs, 100 per month, The 
defendants again gave a reply denying 
the plaintiff’s claim reiterating the plea 
taken by them in the previous reply 
notice Ex, A-2, The plaintiff, therefore, 
filed the above-mentioned suit claiming 
maintenance at the rates mentioned 
above, The suit was resisted by the de- 
fendants on the ` grounds (1) that the 
plaintiff is not.entitled to maintenance 
on account of’ her unchastity, and (2) that 
the suit was barred by limitation since 
it was not filed within 19 years from 
41-3-1942 when the defendants denied 
the plaintiffs status as the wife of 
Ammakonda on account of her un- 
chastity. co 


3. The learned Subordinate J udge 
held that the plaintiff continued to be 
the legally wedded wife of Ammakonda, 
that the suit claim was not barred by 
limitation, that the plaintiffs husband 
was entitled to 1/4th share from out of 
the total extent of Acs. 4-70 cents of 
the joint family and hence a monthly 
maintenance of Rs, 50/- would be just 
and proper and charge is created on 
the specified extent of Acs, 1-17} cents. 


4. Aggrieved with the said judgment 
and decree the defendants preferred ap- 
peal AS, No, 22/72 before the District 
Judge, The learned District Judge agreed 
with the contentions of the defendants 
that under Art, 129 of the old Limttation 
Act a suit by a Hindu widow for decla- 
ration of her rights for maintenance 
should be filed within 12 years from the 
date on which the right to sue is denied 
and if the Court- comes to the conclu- 
sion that the right of ‘the plaintiff to 


Pa 
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claim maintenance was denied uncer 
Ex. A-2 i.e., on 21-3-1942, the. suit which 
was filed on 19-6-1967 would be barred 
by limitation under Art, 129 of the Limi- 
tation Act. But the learned District 
Judge agreed with the learned Subordi- 
nate Judge in holding that the plaz- 
tiff’s status as the wife of Ammakonda 
is not denied either in the reply notze 
Ex, A-2 or in the written statement filed 
by the defendants in the suit and the 
defendants merely alleged in Ex, A-2 
that the plaintiff eloped with Rami_u 
and that mere elopement would not bring. 
to an end the marital relationship bx 
tween the plaintiff and Ammakonda .a-d 
their relationship as- wife and husband 
had not ceased as per the caste custem 
and practice and that as the defendamés 
did not deny the status of the plaint 
as the wife of Ammakonda, Art, 129 of 
the Limitation Act has no application “0 
the plaintiff’s case, The learned District 
Judge finally modified the rate of man 
tenance by fixing at Rs. 40 instead « of 
Rs. 50 per month and also by creatmg 
a charge on an undivided 1/4th share m 
. the plaint schedule land instead of a 

charge on Acs, 1-174 cents created by tha 
learned Subordinate Judge, 


5. Aggrieved with the judgment ead 
decree passed by the learned District 
Judge, the defendants again preferred 
the second appeal in this court, Tre 
plaintiff also preferred cross-objectieas 
- having been aggrieved with the reducti«n 
of quantum of maintenance from Rs, 30 
to Rs. 40 per month. - 


6. When the second appeal came. for 
‘hearing before our learned brotker 
Muktadar, J., the appellant’s. courel 
contended that it is Article 129 of the 
Limitation Act that is applicable to t76 
case, because the defendants in . their 
reply notice Ex, A-2 have categorically 
stated that the plaintiff ceased to be ine 
wife of Ammakonda in view of her vi- 
chaste life, while the respondent’s co.n= 
sel contended ‘that the court. has to s2¢e 
the manner in’ which the suit has been 
framed for-the purpose of considermg 
the question as to which Article of ihe 
Limitation Act is applicable and as tne 
plaintiff has asked: for the arrears of 
maintenance, it is Art,‘ 128 but not Arti- 
cle 129 of the Limitation Act, 1908 that 
is applicable, The learned single Juce 
felt that an important question of. l=w 
was involved and as.such it should 5e 
decided by a Division Bench and he 
made a reference to that effect, It is 
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under these circumstances 
matter came up before us, 


7. Sri C. Poornaiah, the learned 
counsel for the appellants, contends that 
the defendants took an. unequivocal plea 
in Ex, A-2 that the relationship of wife 
and husband between the. plaintiff . and 
Ammakonda ceased when she eloped 
with Ramulu deserting her husband and 
living with him for ten days in other 
villages and the defendants denied cate- 
gorically the relationship of the plain- 
tiff and Ammakonda as wife and husband 
and hence the limitation starts from the 
date of denial of plaintiff's status as wife 
of Ammakonda under Ex, A-2 and hence 
the suit is barred by limitation since it 
was not filed within the period of 12 
years from 21-3-1942 as prescribed un- 
der Article 129 of the old Limitation Act, 


8. A careful examination of the reci- 
tals of Ex, A-2 which were extracted 
by the learned District Judge in para 11 
of his: judgment makes it abundantly 
clear that the defendants had denied the 
plaintiffs status as wife of Ammakonda, 
on account of the unchastity with which 
she was imputed. The ` Courts below, 
therefore, are not correct in holding 
that the defendants did not deny in Ex. 
A-~2 the plaintiff’s status as wife of 
Ammakonda. 


9. When the status of wife and hus- 
band between the plaintiff and Amma- 
konda was denied under Ex, A-2 dated 
21-3-1942 by the defendants, Art, 129 
of the old Limitation Act comes into 
play for the purpose of deciding whe- 
ther plaintiff’s suit is within time or 
barred by limitation, 


10. Art, 129 (old) thus reads as: . tol- 
lows:—- 

"129. By a Hindu Twelve When the 
for a declara-. years, right is 
tion of his denied.” 
right to main- 
tenance, 


Under Art, 129, a suit for declaration of 
plaintiffs right to maintenance has to be 
filed within a period of 12 years from 
the date when the right is denied, If 
there is no denial of the right the plain- 
tiffs suit for maintenance is not barred 
by limitation even if it was filed 12 years 
after the date of her husband’s death. 
It is the denial of the plaintiff’s status 
as wife of her husband that sets the 
starting point of limitation under Arti- 
cle 129, In Mt. Shibbi v. Jodhsingh (AIR 
1933 Lah 747) the Division Bench of the 
Lahore High Court held that Art, 129 is 


} 
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intended to apply to cases where the 
status of a person on the basis of which 
maintenance is claimed is denied, 


ii, Sri Bhujanga Rao, the learned 
counsel for the respondent, contends that 
the suit for the recovery of arrears of 
maintenance for 12 years is maintain- 
able, even though the right to mainten= 
ance was denied long before 12 years 
of the date of the suit, In support of this 
contention he relied upon the observa- 
tions made by the Full Bench of the 
Madras High Court in Ratnamsari v, 
Akilandammal, (1903) ILR 26 Mad 291 
at p. 313. 

12. The Full Bench in the above 
cited case observed as follows:— 


“Art, 129 of Act XV of 1877 provides 
a period of twelve years to be reckoned 
from the time when the right is denied, 
to obtain a declaration of one’s right to 
maintenance, If such suit were not a 
mere declaratory one how are we to ac- 
count for Article 128 which prescribes 
a period of twelve years for a suit for 
recovery of arrears of maintenance. 
Reading Arts. 128 and 129 together, it is 
obvious that though the right to mainten- 
ance may have been denied long before 
twelve years of the date of suit, the suit 
for recovery of arrears of maintenance 
for twelve years preceding the suit can 
be maintained.” 


We do not think the Full Bench held 
that a suit for declaration of plaintiff's 
right to maintenance can be filed even 
after 12 years from the date of the 
denial of her right, According to the 
learned judges, if once the plaintiff ob- 
tains declaration of her right to main- 
tenance, a suit for recovery of arrears 
of maintenance for 12 years preceding 
the suit can be maintained, It is true 
that the Full Bench observed that. a suit 
for recovery of arrears of maintenance 
for 12 years is maintainable even though 
the right to maintenance may have been 
denied long before 12 years of the date 
of suit, This cannot be understood that 
a suit for declaration of one’s right to 
maintenance can be filed even after the 
12 years’ period of limitation prescribed 
under Art. 129 from the date of denial 
of right to maintenance. It should be 
understood that a suit for declaration of 
plaintiffs right to maintenance should 
be filed within 12 years as prescribed by 
Article 129 of the Limitation Act from 
the date of denial of the plaintiffs right 
to maintenance and if such a suit is de- 
ereed, the right cannot be extinguished 
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by lapse of time and the plaintiff can, 
notwithstanding the non-payment for 
over 12 years prior to the suit, sue for 
and recover the arrears within the period 
of 12 years prescribed under Art, 128. 
In other words, it is open to the plain- 
tiff to file a suit for recovery of arrears 
of maintenance for twelve years preced- 
ing the suit under Art, 128 after obtain- 
ing decree for maintenance even though 
the plaintiff’s right to maintenance was 
denied long before 12 years of the date 
of suit for recovery of arrears. This is 
the proper interpretation of the view of 
the Full Bench mentioned above. 

13. The plaintiff in this case did not 
file a suit and obtain a decree declaring 
her right to maintenance within 12 years 
after her right to maintenance was deni- 
ed by the defendants under Ex, A-2, In 
such a case the question of her right to 
recover the arrears does not arise at 
all. We cannot, therefore, agree with the 
contention of Sri Bhujanga Rao. We 
hold that the plaintiff’s suit is undoubt-~ 
edly barred by limitation, We, therefore, 
dismiss the suit and set aside the judg- 
ments and decrees of the Courts below. 
In the result, the second appeal is allow- 
ed with costs throughout and the cross- 
objections are dismissed, 

Appeal allowed. 
Cross-objections dismissed, 
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- Per Madhusudan Hae, J. & Samba: iva 
Rao, C. J. :=— 

In construing beneficial legislation it 
is the duty of the Court to make ach 
construction as to suppress the misc£ief 
and advance the remedy. Even w-=re 
the usual meaning of the language =ulls 
short of the whole object of the Legla- 
ture a more extended meaning may be 
attributed to the words if fairly sus=p- 
tible of it. (1890) 24 QBD 381, Rel. oc. 

(Para. 13) 

Anno; AIR Comm. Civil P, C.- “sth 
1976 Edn.) Pre N, 7. 

(B) Andhra Pradesh (Andhra Aa) 
Agriculturists Relief Act (4 of 1938), €. 13 
— Interpretation of — Debt contraxed 
by agriculturist debtor after commerce- 
ment of Act — Open  part-paym-=nts 
made — Mode of appropriation —- Ta be 
appropriated towards ` principal — IR 
1960 Andh Pra 174 ‘and (1970) 2 Ardh 
WR 215, Overruled, (Per Majority; Ma- 
dhava Rao, J. dissenting). ` 


(Per Madhusudan Rao, J. and Sar 3 3a- 
siva Rao, C. J., Madhava Rao, J. Zis- 
senting):-— 


-` The Act is a special legislation intexd- 
ed to benefit agriculture-debtors. ‘The 
provisions of ‘Ss, 7, 8, 9, 12 and 13 meke 
it clear that the general “purpose =nd 
policy of the statute is to give relie to 
agriculturist-debtors and the Legiza- 
ture varied the ordinary or. common law 
rules governing the rights- and liab1li- 
ties of the creditors and’ débtors, ‘the 
scheme and object of the’ Act are to ree 
that the creditors of- agricilturist-deb- 
tors do not avail of the normal law gev- 
erning debts. 


S. 13 of the Act -shall have to be inter- 


preted not merely by reference to ‘the. 


words contained in the section but aso 
by reference to the manifest gn of 
the Legislature. as envisaged in Ss. . 


and 9. If S, 13 has to be. interpreted a 


a provision only in regard to the rate of 
interest payable by a debtor without. in 
any way affecting the common law risht 
of a creditor to appropriate an unspe-i- 
fied part-payment, the effect would t 
be in accordance with the intention vf 
the Act and the mandate contained in 
the section itself. (Para M) 


Full effect can be given to S, 13 of vae 
Act with reference to the object of . me 
Legislature only by applying the opan 
part-payments towards principal, Oth=r- 
wise, the specific mandate of S, 13 tzat 
all interest due shall not exceed a sm 
calculated at 54% per annum ‘simple i3- 
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terest cannot be complied with, The 
mere absence of a provision similar to 
Explanation (1) to S. 8 in S. 13 does not 
in any way enable the creditor to defeat 
the object of S. 13. (Para 14) 
’ The mode of appropriation of-an open 


part-payments made by an agriculturist~ 


debtor as indicated in AIR-.1941 Mad 889 
{2) is, therefore, incorrect, The decision 
of the Division Bench in Letters Patent 
Appeal No. 131 of 1973, D/- 6-8-1975 
(A.P.) affirming (1973) 1 APLJ 377 lays 
down the correct law, AIR 1960 Andh 
Pra 174 and (1970) 2 Andh WR 215, 
Overruled. (Para 14) 


Per Madhava Rao, J. (Dissenting):— 

S. 13 does not in any way alter the 
normal rule that in the case of a debt 
due with interest any payment received 
without any definite appropriation on the 
one side or the other, in the first in- 
stance has to be applied towards satis- 
faction of interest then outstanding, pro- 
vided. it is not over and above the statu~ 
tory rate of 54% per annum, and it does” 
not include interest on interest, and 
thereafter to the principal, AIR 1960 
Andh Pra 174 and (1970) 2 Andh WR 215, 
Foll; AIR 1957 Andh Pra 546 (FB), Ex- 
plained, (Para 31) 


`” The reasoning given by the Supreme 
Court in AIR 1965 SC 577 equally applies — 
to the present case while construing Ex~ 
piantion-1 to S, 8 and S. 13 of the Act. 
If the: Legislature wanted that the open 
payments. made towards the debt incur- 
red subsequent to the commencement of 
the Act. were to be. appropriated towards 


: the principal alone, it could have defi- 


nitely added an Explanation to S. 13 
similar to Explanation-1 to S., 8. There< 
fore, looking the matter from- any angle 
it cannot: be said that the open payments 
made by the debtor-have to be appro- 
priated. towards the: principal alone 
under S. 13 of the Act, (Paras 29, 30) 
Cases -Referred: Chronological Paras 
{1975} L.P.A. No, 131° of 1973, D/- 6-8- 

1975 (Andh Pra) 3, 14, 20, 26, 27 
(1973) 1 APLJ 377 3, 13, 14, 18, 20, 22, 


27, 28 
ATR 1970 sc 161. 5, 7, 25 
1970) 2 Andh WR 215. 5, 11, 14, 31 
AIR 1965 SC 577 E 30 


AIR 1965:SC 639: (1965) 1 Andh WR 


(SC) 86 8, 13 
AIR 1962 -Andh Pra 431: (1962) 1 Andh 
WR 373 (FB) 8, 13 
ATR 1961 Andh Pra 224:. (1960) 2 Andh 
WR 540 (FB) 8 


AIR 1960 Andh Pra 174 5, 11, 14, 20, 31 
AIR 1957 Andh Pra 546: (1957) 2 Andh 


50 A.P. [Prs, 1-3] 
WR 53 (FB) 7, 13, 26 
AIR 1951 Mad 67: (1951) 1 Mad LJ 42 
(FB) | 5, 10 
AIR 1949 Mad 497: (1948) 2 Mad LJ. 500 
13, 20, 31 
AIR 1948 Mad 434 | / 290 


AIR 1941 Mad 403: (1941) 1 Mad Ly 9 

29 
AIR 1941 Mad 697: (1941) 1 Mad LJ 839 
AIR 1941 Mad 799 (2): (1941) 1 Mad LJ 


307 , 8, 9, 14, 20 
AIR 1941 Mad 889 (2): (1941) 2 Mad LJ 
397 3 31 
(1941) 1 Mad LJ 294 29 
AIR 1922 PC 233 5, 6, 25 


(1890) 24 QBD 381: 62 LT 552, Barlow 
v, Ross 13 


- N. Bapi Raju. and N. V, Suryanarayana 
Murthy, for Appellant; K. V. Ayyappa 
Sastry, for Respondent No, 1. 


MADHUSUDAN RAO, J. (on behalf of 
himself and Sambasiva Rao, C, J. — Ma- 
jority Judgment}:— This Full ‘Bench is 
constituted to resolve a conflict of views 
in regard to the mode of appropriation 
of open payments made by an agricul~ 
turist debtor towards a debt contracted 
after the commencement of the Madras 
Agriculturists’ Relief Act, 1938 . which 
was adapted in this State as.the Andhra 
” Pradesh (Andhra ules Benue 
Relief Act, 

2. The appellant: is the plaintiff The 
contesting respondents 1 to 4 are the de- 
fendants 1 to 4 respectively, The second 
defendant is the undivided: son of the 


. first defendant. The defendants 1, 3, and. 


4 executed a mortgage bond in favour of 
late -Kancherla Narasimham, the father 
of the. plaintiff for Rs,-16,000 on 8-11l- 
1951 agreeing to pay the amount in four 
egual yearly instalments of Rs. 4,000 


= with interest at 10% p.a. and in default 


of payment of the instalments at 12% 
compound interest per annum, They 
made part-payments of Rs. 7,000 on 15-3~ 
53, Rs. 800 on 17-2-55, Rs. 600 on 19-3 
55, Rs. 1,400 on 12-6-56, Rs, 1,460 ‘on 
22-9-56, Rs, 100 on 12- 3-57, Rs. 100 on 
7-11- -59 and Rs, 950 on 9-6-61. No pay- 
ments were made subsequent to the pay~ 
ment on 9-6-61. During his- lifetime, 
Kancherla Narasimham executed a regis- 
tered will bequeathing all his movable 
and immovable properties in favour of 
his son, the’ plaintiff, After the death of 


Narasimham the plaintiff instituted the. 


suit against the four defendants for re- 
covering an amount of Rs. 13,826-23 ps. 
being the principal and- interest due on 
the bond by the date of suit, He im« 
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‘plaint till realisation, 


pleaded. the Official Receiver, West Goda- 
vari the 5th respondent herein, as tha 
Sth defendant since the first defendant 
was ‘adjudged insolvent in LP. 11 of 64 
on 26-7-65.. The plaintiff sued for. an 
amount of. Rs, 13,800 and odd only, as 
the defendants 1 to 4 are agriculturists 
entitled to the scaling down of the in- 
terest at 51% p.a. simple interest, Be- 
fore the trial Court, the plaintiff filed 
a memo stating that by correctly calcu- 
lating the amount due to him under 
Section 13 of the Act at 54% p, a. simple 
interest, he would be entitled to only 
Rs, 11,910-78 Ps. and prayed that a de= 
cree may be passed for that amount, The 
defendants 1 to 4 contended that the suit 
mortgage bond was not fully supported 
by consideration, that the suit was bar- 
red by time and that at any rate, the 
open payments made by them were not 
properly appropriated by -the pen 


3: The ‘trial Court found that. the suit 
mortgage bond was supported by. consi-~ 
deration only to an extent of Rs, 15,525 
that the suit is not barred by time ‘and 
that as the part-payments made by the 
defendants were open, without any speci< 
fication in regard to their appropriation 
towards interest or . towards principal, 
the plaintiff. could not apply the pay- 
ments towards the. interest that accrued 
up to the dates of the payments and 
balance. alone towards partial discharge 
of the principal amount, It- held that 
these open payments should -be appro- 
priated towards. principal debt, Accord- 
ingly, the trial . Court passed a ` prelimi- 
nary decree in ‘plaintiffs favour for a 
sum of Rs, 8,226-85 Ps, - with propor- 
tionate costs together with interest 
thereon at 55% p. a. from the date of 
' Granting three 
months’ time for redemption the court 
directed the plaintiff to proceed against 
certain properties allotted to the- share_ 
of the first defendant in the first instance 
and to proceed against the share allot- 
ted to the third defendant only in. the 
event of the decree debt not being realis- 
ed by ‘the sale of the specified properties 
of the first defendant. In passing a de- 
cree for Rs, 8,000 and odd, the learned 
Subordinate Judge relied on the decision 
in I V. Subbaiah v, I. Venkatrayudu, 
(1973) 1 APLJ 377 in which one of us 
(Sambasiva Rao, J. as he then was) 
held that under S. 13 of the Andhra Pra- 
desh (Andhra Area) Agriculturists’ Re- 
lief Act, 1938 an ‘open part-payment 
made by a debtor towards a. debt incur- 
red after the commencement. of the. Act 
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cannot be appropriated. by the crestor 
towards the interest, and .the - bak=ence 
` alone towards partial discharge of the 
principal amount but that the part-ay- 
ment should be... appropriated towzrds 
principal, or counter interest may. be 
calculated on the- open part-paymer so 
as to see that the interest obtained ` -by 
the creditor does not. exceed the rate Äx- 
ed in S. 13 of the Act, Aggrieved` vith 
the decision of the trial Court and clzm- 
ing. a right to apply the open part-zay- 
ments towards the interest in the irst 
instance and thus being entitled to a sum 
of Rs, 11,000 and odd even at.the rate 
of interest prescribed under S. 13 of the 


Act, the plaintiff preferred this appeal 


which in the usual course came up be- 
fore a single Judge, When the appellent’s 
learned counsel submitted that the c<ci- 
sion in I, V, Subbaiah.v, I, Venkatrayadu 
runs counter 
Bench decision of the Madras High Court 
in Thiruvengadatha Aiyangar v. Sanap- 
pan Servai, (1941) 2 Mad LJ 307: (IR 


1941 Mad 799 (2)):and that the déci=on ` 


therefore required. reconsideration, he 
learned Judge A. V, Krishna Rao, J, re- 
' ferred the case to a Division Beh. 
When the appeal came before a Divi=on 
Bench ` consisting : of. Ramachandra - Raju 
„and Jeevan::Reddi,’ JJ. ‘the leaned 
Judges noticed that the decision in L. V: 
Subbaiah v. I, Venkatrayudu was cm- 
firmed in Letters Patent Appeal No. 31 
of 1973 by a Division Bench of- this 
Court consisting of Madhava’ Reddy, J. 
and. Jayachandra Reddy, J. The leamed 
Judges felt that there is conflict between 
the: decisions of the Division Bench in 
L.P.A. No, 131 of 1973 and the Divizon 
Bench in Thiruvengadatha Aiyangar Ve 
Sannappan Servai, (1941):2 Mad LJ == ; 
(AIR 1941 Mad 799 (2)) ‘and ' therežere 
referred - the appeal to a Full ‘Benc= *: 


A Tt is not. disputed that the intest 
on the suit debt has tobe scaled down 
under S, 13-o0of the Act IV of 1938. È is 
also not disputed that the State Gev- 
ernmént issued .a notification dated. <tth 
July, 1947..in the. Official Gazette alter-ng 
the. rate of interest from 6'/4% p. a to 
54% p. a, There is also no:dispute Taat 
‘the principal amount advanced ,. to -he 
defendant was Rs. 15,525 and not. =u- 
pees: 16,000.. The various part-paymeats 
said to have been madé‘on different da-es 
are also. not in: dispute, The only. -pant 
of difference between the plaintiff. sd 
‘the defendants. is, according to the plam- 
tiff, the creditor can appropriate . eech 
of the’ open sige Saag towards the 
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Emphasising on, the head-not2 to 
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interest due in the first instance by the 
date of the part-payment and then | ap“ 
propriate the balance,. if any, — towards - 
the principal; while according to the de- 
fendants, the creditor should appropriate 
the open part-payments towards 
principal only and. if the creditor did 
not so appropriate: the open. part-pay- 
ments: and institutes: proceedings for -re- 
covering the:debt, the court has to either 
direct appropriation -of the open part- 
payments towards the principal in : the 
first instance or grant . counter-interest 
on the open, part-payments., The short 
question for decision. in this. appeal is 
what. is the proper mode of appropria- 
tion of iopen part-payments when a-credi- 
tor institutes a suit for recovering a debt 
contracted by an agriculturist? . 

5. Sec, 13 of: the Act which governs 
the case reads as follows: — 
“13. Rate of interest payable by agri- 
culturist on new loans: In any proceed- 
ing for ‘recovery of a debt, the court 
Shall scale down all interest due on any 
debt, incurred by’an agriculturist after 
the commencement of this Act, so as not 
to exceed a sum calculated’ at 61/4 per 
cent per annum, simple interest, that is 
to say, one pie per rupee per mensem 
simple interest, or one’ anna per rupes 
per annum simple - interest, 


Provided that the State Government 
may, by notification in the Official Ga- 
zette, alter and fix any other rate of- 
interest from time. to. time, 

Explanation: xx . xx .. xx” 
the 
section, Sri N. Bapiraju, the learned 
counsel for the ‘appellant contends that 
S. 13 provides only for scaling down the 
rate. of. interest payable by an- agricul- 
turist on loans contracted after the com- 
mencement of the Act and the provision 
does not in any way affect the right of 
the creditor under the ordinary law in 
regard to the appropriation of open part- 
payments, In: support of this submission 
he relies on Venkatadri Appa Rao v. 
Parthasarathi Appa Rao, AIR 1922 PC 
233, Meghraj. v. Bayabai, AIR 1970 SC 
161, Thiruvengadatha -Aiyangar v. San- 
nappan Servai (AIR 1941. Mad 799 (D), 
Veeraraju v. Balakoteswararao, (1951) 1 
Mad LJ 42: (AIR 1951 Mad 67) (FB), 
Srinivasulti v. Kondappa, AIR 1960 Andh 
Pra 174 and P, Subbarama Chetty v, G. 
Audiseshan Sarma, usio, 2. Andh WR 
p i 


- In Venkatadri Appa Row’s case 
AIR 1922 PC: 233, the Judicial Committee 


jz 


the . 


52 A.P, [Prs, 6-8] 


“of the Privy Council observed that “the 
ordinary rule with regard to payments 
by the debtor unappropriated either to 
principal or interest is that they are first 
to be applied to the discharge of inte- 
rest, 


7. In Meghraj’s case AIR 1970 SC 161 
the Supreme Court held that “the nor- 
mal rule is that in the case of a debt due 
with interest any payment ‘made by the 
debtor is in the first ‘instance to be ap- 
plied towards satisfaction of interest and 
thereafter to the principal. ‘There can 
be no exception to this rule which is 
incorporated in S. 60 of the Indian Con- 
tract Act. The question, however, is 
whether by permitting the creditor of 
an agriculturist-debtor to avail a this 
rule, it would be possible to give effect 
to. Section 13 of the Act? What. is pro- 
vided in S. 13 of the Act is that in any 
proceeding for recovery, -of any debt, the 
court shall scale down all interest due 
on the debt so as to see that the creditor 
does not get any amount more than.6'/s% 
p. a. simple interest on the debt.” “All 
interest due” on the debt is not syno- 
nymous with ‘all interest outstanding’ 
on the debt, In Nainamul v. Subbarao, 
(1957) 2 Andh WR 53: (AIR 1957 Andh 
Pra 546) (FB) delivering the opinion of 
the Full Bench, Subba Rao (C. J. as he 
then was) pointed out that the word 
‘due’ in S, 13 is deliberately used by the 
Legislature to convey a different sense 
from the word ‘outstanding’, He observ- 
ed (at p. 551 of AIR): 


“It may, therefore be accepted shat the 
Legislature gives two definite connota- 
tions to the word ‘outstanding’ and the 
word ‘due’, one indicating actual arrears 
of rent and the other that which is pay- 
` able under the contract, With the know- 
ledge of the distinction between these 
two words the Legislature uses the word 
‘outstanding’ in S. 8 (1) and the word 
‘due’ in S. 13 in the context of the scal- 
ing down of interest, It is, therefore, not 
legitimate to presume that the Legisla- 
ture used the words ‘due’ and ‘outstand- 
ing’ in the same sense in which those 


words are used in S, 8, Further, the 
word ‘outstanding’ is more appropriate 
to convey the idea of the interest re- 


maining to be paid than the word ‘due’. 
When the Legislature, ignoring the ap- 
propriate word, introduced the. word 
‘due’, which conveys the intention less 
clearly, it is reasonable to assume that 
it does not intend to convey tke same 
meaning but a different one from what 
the word. ‘outstanding’ conveys, Sec, 13 
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does not give any indication: that the 
Legislature by using the word ‘due’ in- 
stead of the word ‘outstanding’ intended 
to convey the same meaning. In the cir- 
cumstances, applying the aforesaid rules 
of construction I hold that the word 
‘due* means only the interest payable 
on the debt.” 


Though the head-note to the section 
mentions the rate of interest payable by 
an agriculturist, the mandatory words 
in the section call upon the court to scale 
down the interest due on any debt so 
as not to exceed a sum ‘calculated at 
61⁄4% p. a. simple interest, In the pro- 
cess of scaling down of interest due’ on 
a debt in a proceeding for its recovery, 
the Court has to necessarily reopen all 
part-payments made prior to the institu- 
tion of the proceeding and ultimately 
see that the agriculturist-debtor is not 
required to pay his creditor anything 
more than the principal amount and sim- 
ple interest at 6!/⁄4% p. a. 


8 In Thiruvengadatha Aiyyangar’s 
case (AIR 1941 Mad 799 (2)). the Bench 
categorised the debts of agriculturists 
into three kinds: (1) those incurred þe- 
fore lst. Oct. 1932; (2) those incurred 
from ist Oct. 1932 to 22nd March, 1938 
and (3) those incurred after 22nd March, 
1938 i.e., after the commencement of 
the Act, So dividing the debts, the Bench 
observed that the. first category falls 
under S. 8, the second category under 
S. 9, and the third category under S. 13 
of the Act and held that all debts incur- 
red after the commencement of the. Act, 
whether they be in discharge of prior 
debts or not, would fali only under §S, 13 
and that S. 9 could not be applied to 
such debts, This authority held the field 
until it was dissented from by a Full 
Bench of this Court in Nagabhushanam 
v, Setharamaiah, (1960) 2 Andh WR 540: 
(AIR 1961 Andh Pra 224). (FB), Laying 
stress on -the word ‘incurred’ contained 
in Ss. 9 and 13 of the Act, the Full 
Bench held: that a debt incurred prior to 
the commencement of the Act and gov= 
erned’ by S. 9 of the Act cannot be con- 
strued as a debt incurred after the com= 
mencement of the Act merely because it 
was renewed subsequent to the com-~ 
mencement of the Act. In another. Full 
Bench case, P. Sriramulu v. Nagaiah, 
(1962).1 Andh WR 373: (AIR 1962 Andh 
Pra 431) (FB), it was again held that if 
a promissory note was executed prior to 
the commencement of the Act and was 
renewed after the commencement of 
the Act, it. cannot be said that the debt 
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was incurred after the commencement cf 
the Act but that the debt was incurred 
prior to the commencement. of the Ac 


Speaking for the Full Bench Chief Jus- 


tice Chandra Reddy, observed ` a p. 433 
of AIR): 


“The circumstance that Section. 13 does 
not in express terms provide for tracing 
back a debt to its origin does not in any 
way indicate that the relief should . b 
confined to the interest earned on thè 
suit promissory note, Since the language 
of Section 13 itself has that effect, a spe~ 
cific provision in that. behalf was urm- 
necessary. A debt can be incurred only 
once and the renewal of a debt does net 
result in the incurring of the debt over 
again. The words of S. 13 are -of suct 
tg aa as to take in. the sa a 
oan.’ 


Further, Thiruvengadatha — Agaga 
case (AIR 1941 Mad 799 (2)) was ex- 
pressly overruled by the Supreme Court 
in Krishnayya v, Seshachalam, (1965) I 
Andh WR 86: (AIR 1965 SC 639), The 
Lordships of the Supreme’ Court have 
pointed out in this case that under the 
Act, debts have been broadly divided 
into two categories — one ‘category ci 
debts incurred prior to Ist Oct., 1932 
and the.other category of:. debts’ corn 
tracted subsequent to Ist Oct., 1932. Ft 
was pointed out that there is nothing it 
S. 13 which would preclude the applice- 
tion of S. 9 to any case whatsoever of 3 
debt incurred after the commencemert 
of the Act. The Supreme Court clearly 
held that if an agriculturist executed 2 
promissory note after the coming intr 
force of the Act in renewal of a dekt 
incurred after 1st of Oct., 1932, the dekt 
covered by.such, a promissory ‘note is ta 
be scaled down ‘under S. 9 of the Act 
and not under. S. 13 of the Act as held 
in Thiruvengadatha Aiyangar’ s case (AIA 
1941 Mad 799 (2))." 


9. No doubt. - as- contended by Sa 
Bapiraju, the appellants learned cour 
sel, the mode of calculation of interest 
under S. 13 of the Act as adopted in 
Thiruvengadatha Aiyangar’s case (ATF. 
1941 Mad 799 (2)) was not. overruled by 
any of the two Full Benches referred tx 
supra or the Supreme Court. But, thei 
cannot be a ground to hold that“ the 
mode adopted by the Division Bench - 
an authoritative pronouncement on the 
mode of appropriation of open paymend. 
What all was effectively considered ir 
that case is whether a debt incurrec 
prior to. the commencement. of the Az: 
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but renewed subsequent to the com- 
mencement of the Act should be scaled 
down under S, 9 or under S, 13. Hold- ` 
ing that the debt should be scaled down 
under S, 13 of the Act, the Division 
Bench granted “a decree for the princi- 
pal amount of the suit promissory note 
with interest at 6'/4 per cent Iess the. 
amount of the three payments which 
will be credited in thé first instance to 
the interest at 614 per cent as on the 
dates on which they were made”, In 
granting the decree, the Division Bench 
took the mode of appropriation for grant- 
ed, In several | subsequént cases also the 


same mode of appropriation was adopt- 


ed by the courts and it may be unneces- 
sary to mention in detail all those cases. 
It is not clear from the facts reported 
in (1941) 2 Mad LJ 307 : (AIR 1941 Mad 
799 (2)} whether the three part-paymients 
made by the debtor in Thiruvengadatha 
Aiyangar’s case were specified by the 
debtor to be towards interest, In some. 
of the subsequent cases it is clear from 
the facts reported that the debtors made 
part-payments specifying them towards 
interest. It would appear that in all the 
cases which followed. the mode af appro- 
priation ‘adopted in -Thiruvengadatha 
Aiyangar’s case the debtors either made 
the part-payments specifically towards 
interest or when they made an open 
payment, the creditor immediately ap- 
propriated the payment towayds interest 
and soon thereafter intimated the fact 
to the debtor without leaving the pay- 
ment open until the institution of the 
proceeding in the court, Suffice it to 
say, that in none of the cases was the 
question in regard to the appropriation 
of an open part-payment by an agricul- 
turist-debtor specifically raised nor - ex- 
pressly decided, 


‘10. -In Veeraraju v. Balakoteswara 
Rao, (AIR 1951 Mad 67) the Full Bench 
decided that a creditor is not entitled to 
retain payments made after lst October 
1937 towards interest in excess of: tha 
interest payable under the provisions of 
the Act without adjusting them towards 
the principal and that in regard to this 
matter, there is no distinction in princi« 
ple between a debt to which the provi- 
sions of S. 8 apply and that .governed 
by the provisions of S, 9 of the Act. 
That case did not deal with S. 13 of the 
Act at all, On the. other hand, when 
the debtor himself made ‘a part-payment 
towards interest which was in excess of 
the interest payable ‘under the provisions . 
of the Act. and the creditor retained the 
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excess amount in exercise of his right 
under the ordinary law, the Full. Bench 
directed the application of the excess to- 
_ wards the principal, though, S, 9 of the 
- Act in terms does not state that any 
amount paid in excess of the ‘interest 
ee be appropriated towards the prin- 
cip 


11. In Srinivasulu v, Kondappa, (AIR 

1960 Andh Prai74) Ranganadham Chetty 
J., however directly dealt with the ques- 
tion, He held that in so far as there is no 
provision similar to Explanation (1). 
S. 8 of the Act in S. 13, the See 
right under S, 60 of the Contract Act to 
appropriate an open payment as he 
chooses is not curtailed, The same view 
was expressed by Parthasarathi J., in P. 
Subbarama Chetty v. G, Audiseshan 
Sarma (1970-2 Andh WR 215) for the 
same reason of the absence of any pro- 
vision similar to Explanation (1) to Sec- 
tion 8 in S. 13. Both the learned Judges 
considered S, 13 of the Act in its isola~ 
tion from the other provisions of the 
Act and did not, in my opinion, give the 
effect which the Legislature intended, 


12. As can be.seen from the pream- 
ble, the Act was passed to provide for 
relief of. indebted agriculturists in the 
State in regard to the debts contracted 
by them, The material provisions are 
contained in Ss. 7, 8, 9, 12 and 13. of the 
Act and they are as follows 3 


“7, Debts payable by agriculturists. to 
be scaled down. :— Notwithstanding any 
law, custom, contract or decree of cour’ 
to the contrary, all debts payable by an 
agriculturist at the commencement of 
this Act, shall be scaled down in accord- 
ance with the provisions of this Chapter. 

No sum in excess of the amount as so 
scaled down shall be recoverable from 
him or from any land or interest in land 
belonging to him, nor shall his property 
be liable to be attached and sold or pro- 
ceeded against in any manner in the 
execution of any. decree against him in 
so far as such decree is for an amoun? 
in excess’ of the sum as scaled down un- 
der this Chapter, 

' 8. Provision for debts incurred before 
Ist Oct., 1932 :—- Debts incurred before 
the ist- ‘Oct., 1932 shall. be scaled down 





in the manner mentioned hereunder, . 


namely :— 

(1) All interest outstanding on the ‘ist 
‘Oct., 1937 in favour of any creditor of 
an agriculturist whether the ‘same be 
payable under law, custom or contract 
or under a decree of Court and whether 


A-I. R. 


the debt or other obligation has ripened 

inte a decree or not, shall be deemed to 

be ‘discharged, and only the principal or 

such portion thereof as may be outstand- 

ing shall. be deemed to be the amount 

ie ate by the agriculturist on that 
ate, 


(2) Where an agriculturist has paid to 
any creditor twice the amount of the 
principal whether by way of principal 
or interest or both, such debt including 
the principal, shall be deemed to be 
wholly discharged, 


(3) Where the sums repaid by way of 
principal or interest-or both fall short of 
twice the amount of the principal, such 
amount only as would make up thia 
shortgage, or the principal amount or 
such portion of the principal amount as 
is outstanding whichever is smaller, shal} 
be repayable, 


(4) Subject to the provisions of Ss. 22 
to 25 nothing contained in sub-secs, (1), 
(2) and (3) shall be deemed to requires 
the creditor to refund any sum which 
has been paid to him, or to increase tha 
liability of a debtor to pay any sum in 
excess of the amount which would hava 
been payable by him if this Act had not 
been passed, 


Explanation I:— In dcm tha 
amount repayable by a debtor under 
this section, every payment made by 
him shall be credited towards the prin- 
cipal, unless he has expressly stated in 
writing that such payment shall be in 
reduction of interest; 


Explanation II:— Where the sindo 
was borrowed in cash with an agrees 
ment to repay it in kind, the debtor 
shall, notwithstanding such agreement, 
be entitled to repay the debt in cash, 
after deducting the value of all pay= 
ments made by him in kind, at the rate, 
if any, stipulated in such agreement, or 
if there is no such stipulation, at the 
market rate prevailing at the time of 
each payment, 


Explanation Til:— Where a debt has 
been renewed or included in a . fresh 
document executed. before or after tha 
commencement of this Act, (whether by 
the same debtor or by his heirs, legal 
representatives or assigns or by any 
other person acting on his behalf or in 
his interest and whether in favour of the 
same creditor or of any other’ person 
acting on his behalf or in his interest), 
the principal originally advanced togé« 
ther with such sums, if any, as have been 
subsequently advanced as principal shall 
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alone be treated:as the principal: sum 
repayable under this Section, 

Explanation IV :— Where a debt has 
been split-up whether before or after 
the. commencement of this Act, amorg 
the heirs, legal representatives or as- 
signs of a debtor or a -creditor and-fresh 
documents have been executed in res 
pect of the different portions of such 
debt, the provisions of this Section shall 
continue to apply in respect of each ef 
the different portions, . 
_. 9. Provision for the debts incurred’ cm 
or after 1st Oct., 1932 shall be scaled 
‘down in the manner | mentioned _ here- 
under, namely :— ` 

(1) Intérest shall be calculated up -0 
the commencement of this Act, at the 
rate applicable to the debt under the 
law, custom, contract or decree of court 
under which it arises or at five per cent 
per annum simple interest whichever is 
less and credit shall be. given for all 
sums paid towards interest and only stich 


amount as is found outstanding if any ` 


for interest thus calculated shall -ba 
deemed payable together. with the prin- 


cipal amount. or such portion of it: as is 


due : 

Provided that- any part: of the deat 
which -is ‘found to be a renewal of a 
prior debt whether by the same debtor 
or by his heirs, legal representatives or 
assigns or by any other person acting 
on his behalf or in his interest and-:wh=< 
ther in favour of the same creditor 3T 
of any other person acting on his behelf 
or in his interest shall be deemed-+o ba 
a debt contracted on the date on which 
such prior debt was incurred and if 
such debt had been contracted prior -ła 
ist Oct., 1932 shall be dealt with undar 
the provisions of S, 8: l 


Provided further that where a det 
has been split up, whether before’ .or 
after the commencement of ‘this Act, 
among the - heirs, legal representatives’ or 
assigns of a.debtor or of a creditor amd 
fresh documents have -been executed in 
respect of the different portions of such 
debt, the provisions of this Section shall 
continue to apply in respect. of each of 
the different portions, 


(2) Subject to the provisions of Sec- 
tions 22 to 25, nothing herein contain2d 
shall be deemed to require the creditor 
to refund any sum which has been paid 
to him or to increase the liability of tas 
debtor or to pay any sum-in excess . of 
the amount which would. have been pay- 
able by him 5 this Act naa, not been 
passed, 
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sum remains. payable thereunder, 
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9-A; Special provision in respect of 
usufructuary mortgages :— | 
. 12. Rate of interest payable by agri- 
culturist on old: loans:— All debts which 
have been scaled down under the provi- 
sions of this:Act shall; so far as any 
carry 
from the: date up to’ which they: have. 
been scaled down ‘interest on the princis 
pal amount due on that date at the rate 
previously applicable under law, custom, 
contract, or otherwise: . 

Provided that it: shall. not in any case 
exceed 6} per cent per annum simple in- 
terest, that.is to say, one pie per rupes 
per mensem simple interest, or one anna 
per rupee per annum simple interest. 

13, Rate of interest payable by agricul- 
turist on new loans:— In any proceed- 
ing for recovery of. a debt, the court 
shall scale down all interest due on any 
debt, incurred by an- agriculturist’ after 
the commencement of this Act, so as not 
to exceed a sum calculated at 64 per cent 
per annum, simple interest, that is. to 


“say, one pie per rupee per mensem 


simple ‘interest, or one anna per rupee 
per annum simple interest: | 

Provided that the State Government 
may, by. notification .in the Official 
Gazette, alter and fix any other rate of 
interest from time to time. 


Explanation :—-For the purpose of this 
Section, the definition of  ‘agriculturist’ 


-in S, 3 (ii) shall be read as if— 


- (i} in proviso (A) to ‘that Section, for 
the expression “the fimancial years end- 
ing 31st- March, 1938” the expression 
“the financial: years ending on the 31st 
March: immediately preceding the date 
on which the.debt . is incurred” were 
substituted; and 

(ii) in provisos (B) and (C) to that secs 
tion, for the expression: “the four half- 
years immediately preceding the 1st Oct, 
1937”, the ‘expression four half-years 
ending on the 31st March or the 30th 
September (whichever is later) - imme 
diately preceding the date-on which the 
debt is incurred” were’ substituted.: 


13-A, Rate of interest payable by cer- 
tain persons on debts : —_ 


Under the proviso | to ‘S. 13, a notifica- 
tion was issued by the ‘Government in 
July, 1947 altering the rate of 6'/; . per 
cent per annum simple interest specified 
in the Section to 5} per cènt per annum 
simple interest, 


13. It is abundantly ‘clear from the 


above extracted provisions that the gene- 
- gal purpose and policy of the statute is 
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to give relief to agriculturist-debtors 
and the Legislature varied the ordinary 
r common law rules governing the rights 
and liabilities of the creditors and deb- 
tors. The scheme. and object of the Act 
are to see that the creditors of agricul- 
turist-debtors do not avail of the normal 
law governing debts. In Krishnayya v. 
Seshachalam. (AIR 1965 SC 639) the 
Supreme Court observed as follows at 
p. 89 (of Andh WR) : (at p, 642 of AIR): 
“Chapter II of the Act deals with 
“scaling down of debts and future rate 
of interest.” Section 7 appears to be the 
most important provision therein be- 
cause it is here that the Legislature has 
given a. mandate that every debt payable 
by an agriculturist at the commence 
ment of the Act shall be scaled down 
and that nothing in excess of the amount 
so scaled will be recoverable from such 
debtor. That Section runs as follows : 
“xx XX XX xx” 


(After extracting the Section, their Lord- 
ships proceeded to observe): 


“We will have to bear in mind tha 
provisions of this Section while constru< 
ing the other provisions in Chap, II, in~ 
cluding those of Ss. 8, 9 and 13,” 


The impression that the provision “not< 
withstanding any law, custom, contract 
or decree of Court to the contrary” ap- 
plies only to debts payable by an agri-~ 
culturist at the commencement of the 
Act, cannot any longer be considered to 
be correct in the light: of the clear ob- 
servation of the Supreme Court that 
S. 7 has to be borne in mind while con= 
struing the other provisions in. the Act 
regarding the scaling down of debts and 
rate of. interest, In Maxwell’s Inter- 
pretation of Statutes, 10th Edition at 
page 68, it was pointed out that even if 
the terms of a Section fall short of the 
objective of the. Legislature, it is per- 
missible to ascribe an- extended mean~« 
ing to them, provided, . the words are 
fairly susceptible of that meaning. The 
Act is special legislation intended ta 
benefit agriculturist-debtors. When its 
dominant object is demonstrated in some 
provisions by specifically indicating the 
nature of the benefit intended, it would 
not be reasonable for the courts to in- 
terpret the other provisions of the en- 
actment without reference to the provi~ 
sions in which the intention of ths 
Legislature is expressed in clear terms. 
In construing beneficial legislation it is 
the duty of the court to make such con~« 
struction as to suppress the mischief and 
advance the remedy, In Barlow `v, -Ross, 
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(1890) 24 QBD 381 Lord Esher M, R, ob- 
served at p. 389 as follows : 


“Even where the usual meaning of tha 
language falls short of the whole object 
of the Legislature a more extended 
meaning may be attributed to the worda 
if fairly susceptible of it. If there are 


circumstances in the Act showing that 
the phraseology is used in its larger 
sense than its ordinary meaning, that 


sense may be given to it.” 


A comprehensive conspectus of the Act 
shows that the field of operation of Sec- 
tion 60 of the Indian Contract Act is 
negatived by the Act in the area cover- 
ed by Agriculturists’ debts. In Muthiah 
Thevar v, Lakshmanan Pandithar, (1948) 
2 Mad LJ 500: (AIR 1949 Mad 497)31 
Govindarajachari, J. observed at p. 503 
_ Mad LJ) : (at p, 499 of ATR) as fol- 
OWS t= l 


“It is true that Ss. 7, 8 and 9 of the 
Act deal with one subject, namely, debts 
incurred by agriculturists before 22nd 
March, 1938, on which date the Act 
came into operation, while S. 13 statedly 
deals with debts incurred by an agricul- 
turist after the commencement of tha 
Act., It cannot, however, be forgotten 
that all the provisions were meant for 
the relief of agriculturists and that the 
Legislature was in giving relief to agri- 
culturists overriding several provisions 
of the general law, .........0.. While a 
departure from the law of the country 
is not to be easily inferred it is, in my 
opinion, sufficiently clear from the word- 
ing as well as the object of Section 13 
that the Legislature clearly intended to 
protect an agriculturist notwithstanding 
his own contract, and that it could not 
have intended to make his right to tha 
benefit contemplated by the Act liable 
either to be defeated or materially cur- 
tailed by ‘an act of the creditor to which 
the debtor is no consenting party.” 


The above view of the learned Judge 
was quoted with approval by the Full 
Bench in Nainamul v. Subba Rao (AIR 
1957 Andh Pra 546), While approving 
the view of Govindarajachari, J. and 
speaking for the Full Bench, Chief Jus- 
tice Subba Rao observed : 


“In my view, the principle enunciat- 
ed by the learned Judge would apply 
not only to unilateral appropriations 
made by a creditor but also to payments 
made by a debtor under a mistake.” 

In P. Sriramulu v. Nagiah, (AIR 1962: 
Andh Pra 431) again the Full. Bench ap- 
proved the view of Govindarajachari, J., 
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Speaking for the Full Bench, Chief Jas- 
tice Chandra Reddy observed (at p. 424): 


“As pointed out by Govindarajackeri, 
J„ in Muthiah Thevar v. Lakshmasan 
Pandithar, (AIR 1949 Mad 497) the 
wording ‘and the object of S, 13 cleaciy 
indicate that the Legislature wantec to 
protect an agriculturist ‘notwithstancmg 
his own contract and that it could xot 
have intended to make his right to ‘the 
benefit contemplated by the Act liable 
either to be defeated or materially cur- 
tailed by an act of the creditor to which 
the debtor is no consenting party.’ In 
our opinion, the position would be the 
same even it the debtor is a consenting 
party.” : 

Section 13 of the Act shall have to be 
interpreted not merely by reference to 
the words contained in the Section kut 
also by reference to the manifest object 
of the Legislature ‘as envisaged in Sec- 
tions 7, 8 and 9. If S, 13 has to be in- 
terpreted as a provision only in regard 
to the rate of interest payable by a deb- 

r without in any. way affecting. Ine 
common law right of a creditor to ap- 
propriate an unspecified . part-payment, 







with the intention of the Act and tne 
mandate contained in the Section gt 
Suppose A advanced: Rs. 10,000/- to B 

at 10% p.a, simple interest, He adva- 
ed a similar sum at 10% p.a. simple in- 
terest to.C also. B pays Rs, 500/- at :he 
end of every year for nine years, C 
does not pay any amount but ackncw- 
ledges his liability before the end of 
every three years. A files a suit against 
B. He files another suit against C also. 
If the relief to be given to both B rd 
C is only in regard. to the rate of int2:- 
est by way of. reducing the interest 
from 10% to 54%, the total sums per- 
able by both would be the same and if 
the various amounts paid by B are +o 
be appropriated only towards the inter- 
est, B stands in no better footing than 
C even though he was diligent in mF- 
ing part-payments while C did. not ‘male 
any payment whatever, It is ''not. cer- 
tainly the intention of the . Legislature 
to treat a good debtor and a bad debicr 
alike. If B is to stand in the same pos 
tion as C, he could have as well derc~ 
sited the open payments in any back 
and derived interest therefrom. When A 
received the part-payments every year it 
shall have to be presumed that he was 


utilizing the © amounts for his advantage 
and derived interest .at least at the miri 
mum rate of 54% p.a. In I, V. Subbaiat.’s. 
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the effect would not be in accordaxce 
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case (1973) 1 APLJ 377 Sambasiva Rao J. 
(as he`then ‘was) has given another illu- 
stration of the anomalous result if Sec- 
tion 13 has to` be interpreted in the 
manner :done by Rangannadham Chetty 
J, and Parthasarathi, J. While affirming 
the decision in I, V, Subbaiah’s case, the 
Division Bench gave yet another illu- 
stration of the anomalous result and it 
may be unnecessary to . reiterate those 
illustrations once again, As pointed out 
by Subba Rao (Chief Justice as he then 
was) in Nainamul v. Subba Rao, (AIR 


1957 Andh Pra 546) (FB), “the object of 


S. 13 is to give relief to agriculturists 
in the matter of interest in respect of a 
debt incurred after the Act, If such a 
debt. is sought to be enforced it is caught 
in. the net of the scaling down process, 
At that stage all the interest due on the 
deb; is reduced to the statutory level or, 
to put it differently, whatever may b® 
the contract rate of interest it is replac~ 
ed by the statutory rate. If the appro- 
priations made earlier are not reopened 
the intention of the statute would be de~ 
feated for the contract rate prevails 
over the statutory rate up to a stage. 
Doubtless the Courts are concerned witb 
the expressed intention of the Legis- 
fature.” In P. Sriramulu’s case the Full 
Bench clearly held that “the Full Bench 
in Nainamul v, Subba Rao has . firmly 
established the proposition ‘that under 
S. 13, the scaling down operation should 
be with reference to the first advance and 
that even appropriations of payments 
made towards interest could be reopen- 
ed and adjustments made towards the 


amount determined by calculating inter- 


est on the original principal at the sta~ 
tutory rate.” — 


14. The anomalous result can be ob- 
viated and full effect can be given to 
S. 13 of the Act with reference to the 
object: of the Legislature only by ap- 
plying the open part-payments” towards 
principal. Otherwise, the specific man- 
date of S. 13 that all interest due shall 
not exceed a sum calculated at 54% per 
annum simple interest cannot be com- 
plied with, The mere absence of a pro- 
vision similar to Explanation (1) to Sec- 
tion 8 in S, 13 does not in any way en- 
able the creditor to defeat the object of 
S, 13. S, 8 deals with debts incurred 
prior to the Act while. S. 13 prescribes 
the process of scaling down the interest 
due on a debt contracted subsequent to 
the commencement of the Act if a pro- 
ceeding is instituted in the court for 
the recovery of the debt, Speaking for 


58 A.P, 


the Bench in the Letters Patent Appeal 
No, 131 of 1973, siadhave Reddy, J. ob- 
served : 

"The addition. of. any ‘Explanation simi- 
lar to the one contained . in . Sec, 8 (1) 
would be superfluous, That Explanation 


was necessary in S. 8 because the Legis- 


lature did not stipulate that even debts 
incurred prior to ist Oct., 1932: should 
necessarily carry 53% per annum simple 
interest, nor was there any provision +o 
scale down all interest found to be: in 
excess of 54% per annum simple inter~, 
est, The purpose of Expin, I to S. 8 ‘is 
amply: served by making a provision in 
5, 13 to scale down all interest. exceed- 
ing a.sum calculated at 54% per annum 
Simple interest, To our mind, the absence 
of such an Explanation does not entitle 
the creditor to debit the amounts’ repaid 
by the debtor wholly towards interest 
due up to that date and debit only the 
balance, if any, towards principal.” 

The mode of appropriation of an open 
part-payment made by an- agriculturist- 
_|debtor as indicated in Thiruvengadatha 
Ayyangar’s case (AIR 1941 Mad 799 (2)) 
is, therefore, incorrect. The decision of 
the Division Bench in Letters: Patent 
Appeal No, 131 of 1973, affirming I, V. 
Subbaiah v. I, ‘Venkatrayudu, (1973) 1 
APLJ 377 lays down the correct: law. 
The. decisions in Srinivasulu v, Kond-« 
appa (AIR 1960 Andh Pra 174) and P. 
Subbarama’ Chetty v. G. Audiseshan 
Sarma (1970-2 Andh WR 215) “are not 
good law and are, therefore, liable to ig 
overruled, — 


15. In the. result, the appeal has to 
be dismissed, but under the ` circumstan- 
ces, without costs, 

MADHAVA RAO, J. (Minority Judg- 
ment):— .16, This is an appeal preferred 
‘by the plaintiff against the 
and decree dated 3-9-1973. of the Sub- 
ordinate: Judge’s: Court, Aaraspur to the 
extent - aggrieved,- 

17. The appellant filed the suit ori- 
ginally for recovery of Rs. 13,826-23 P. 
on the basis of -a registered mortgage 
deed, In the valuation para of’ the 
plaint he gave the various particulars 
showing the principal mortgage ‘amount, 
the various open payments made by the 
defendants from time to time, In ar- 
riving- at the suit amount the plaintiff 
calculated interest only at- 545% (five 
and~half- per cent) per annum ‘as per the 
statutory rate mentioned in S, 13 of the 
Madras Agriculturists Relief Act, IV of 
1938 (hereinafter referred to as ‘the 
Act’) and after. adding the interest s© 
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judgment ` 
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calculated. to the principal amount de~ 
ducted the ‘open. payment made and 
from that the plaintiff calculated interest 
at the same rate on the balance. amount 
till the: date of the next open payment 
and so on. But when the open payments 
made represent amounts less than the 
interest accrued and due by that date, 
the balance of interest was added to the 
principal and again interest was calculat- 
ed on the aggregate amount till the date 
of next open payment and thus calculat- 
ed interest on interest, Pending the suit 
when the plaintiff found that the method 
and manner of calculation was contrary 
to the: provisions of S. 13 of the Act, fil- 
ed a fresh calculation memo avoiding 
calculation of interest on interest.. From 
out of the open payment miade by the 
debtor, appropriation was made towards 
the interest due and the balance, if any, 
towards the, discharge of part .of the 
principal, By- adopting this revised cal- 
culation, the plaintiff arrived at Rupees 
11,910-78 paise as - representing. the 
amount due under the -mortgage deed 
and accordingly he prayed for a decree. 
for that amount. ; 


` 18. The | defendants: disputed ws 
method and: manner’ of appropriation of 
the: open payments, According to the 


defendants, as per the provisions of Sec- 


tion 13 of the Act, simple interest has 
to be ‘calculated on the principal: amount 
from the date of debt till the ‘date of fil- 
ing of the suit or till the date’ ‘of final 
payment wiping. out the debt; and from 
the total amount so arrived. at credit 
should be given to the open payments 
made by calculating counter interest on 
such ‘amounts paid from the respective 
dates of payments, If this’ method is 
adopted the balance debt due ‘according 
to the defendants’ would come to Rupees 
$,226-85 paise, Reliance for such a cal» 
culation was placed on Venkata Sub- 
baiah v. I, Venkatrayudu, (1973) =f 
APLJ 377. Tt is not in dispute that the 
debtor-defendants are agriculturists en- 
titled to. the benefits of the Act and that 
at the ‘relevant time the statutory rate 
of interest is 5h % per annum simple. 


19. ‘The learned Subordinate Judge 
agreed with the contention of the defen- 
dants with regard to the appropriation 
of the open payments made and decreed 
the suit only for Rs, 8,266-85 paise. , 


20. In this “appeal the plaintiff chal~ 


lenged this method and manner of ap- 


propriation adopted by the lower 
Court, When the appeal was posted bez 


1978 


fore a Division Bench consisting of 
Ramachandra’ Raju: and Jeevan Rećdy; 
JJ.: they heard the appeal, Ramachanzra 
Raju, J, speaking for - the Bench, took 
the view that, what all S, 13 of the Act 
Says is that in a proceedings before tne 
Court for recovery of a ‘debt incurred 
by an agriculturist, the Court shall rot 
allow interest over and above the. stetu- 
tory rate of interest . mentioned ‘in the 
said section (64% was subsequently re- 
duced to 54% by a notification issued by 
the State Government and published in 
the Official. Gazette). 
given to the agriculturist-debtor unfer 
the provisions of the Act is that if irte- 
rest was paid at the contracted rate, 
which is in excess of the statutory rate, 
the debts will be reopened and the pay- 
ments made in excess of the statutory 
rate would be adjusted at the statute-y 
rate, The learned Judge further obsez7~- 
ed that there is nothing in S. 13 of “he 
Act from which it could be said taat 
even if the payments are made towards 
the simple interest at the statutory rate 
due on the date of such payment, sll 
they could be reopened and counter im- 
terest given to the debtor on he 
amounts paid by him.. It was further 
observed that there is nothing in S. 13 
either to think that the normal rule of 
appropriation of open payments is də- 
‘viated or that a different rule of appre- 
priation is provided except that the zm- 
terest should be scaled down to the leval 
of statutory rate if the contracted intet- 
est is in excess of that, In other wor-5, 
even if the debtor has paid the contra2-~ 
ed rate of interest -which is in excess ef 
the statutory rate but the creditor has 
appropriated it calculating interest only 
at the statutory rate. and the balance ef 
payment, if any, towards the principal 
then also the question of re-opening tke 
debt or scaling down the interest dces 
not arise, If there are any. open pey- 
ments they would first go in the first 
instance towards interest due. and tke 
excess if ‘any towards discharge of part 
of the principal. The learned Judge in 
support of this view relied upon the će- 
cisions in Thiruvengadatha Ayyangar ™. 
Sannapann Servai, 1941-2 Mad Ly 30”: 
(AIR 1941 Mad 799 (2)); Muthiah Thever 
v. Lakshmanan Pandithar, 1948-2 Mad 
LJ 500: (AIR 1949 Mad 497) and Srin- 
vasulu v. Kondappa (AIR 1960 Anh 
Pra. 174), The learned Judge next re~ 
ferred to the. decision in I, V..Subbaih 
v. I, Venkatarayudu, (1973) 1 APLJ. 217 
{supra}-in which Sambasiva Rao, J, as 
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he then was) expressed a contrary view 
to that in Srinivasulu v. Kondappa (AIR 
1960 Andh Pra 174), but did not think 
it necessary to refer to a Division Bench 
as the Full -Bench-: decisions set at 
naught the opinion expressed by Ran- 
ganatha Chetty J, in Srinivasulu v. 
Kondappa, Ramachandra Raju, J., was of 
the view that it was not stated in any of 
the two Full Bench decisions that after 
opening the appropriations the payments 
should be. credited towards the princi- 
pal and not- towards the interest at the 
statutory rate accrued as on the dates 
of payments, According to Ramachandra 
Raju, Jp: -= S | 


“Sambasiva Rao, Justice, felt that the 
expressed intention of the legislature be- 
ing only to permit simple interest, the 
claim of the plaintiff to appropriate part 
of the open payment towards interest 


_ accrued until the date of payment is un- 


authorised by S. 13. Against this judg- 
ment of his Lordship there was an ap- 
peal in L. ‘P, A, No, 131 of 1973 which 
was disposed of by a’ Bench consisting 
of our learned brothers Madhava Reddy 
and Jayachandra Reddy, Justices, - The 
Bench approved of the view taken by 
Justice Sambasiva Rao, The Bench ob- 
served thus: ‘When once it is accepted 
that the creditor’s right of appropriation 
of payment is modified by the provisions 
of the Madras- Act, IV of 1938, then 
the conclusion is inescapable that in 
whatever manner he may appropriate he 
cannot recover more than 5$% simple in- 
terest. The only method of preventing 
him from ‘recovering anything more 
than that, is to appropriate the pay- 
ments made by the debtor towards re- 
duction of the principal.” ` 


Even the Bench consisting of Madhava 
Reddy and Jayachandra Reddy, JJ. re- 
lied on the two Full Bench decisions the 
extracts of which were quoted in the 
judgment, Referring to the Full Bench 
decisions extracted the- learned Judge, 
Ramachandra Raju, observed thus: 


“There the Full Benches were con- 
cerned with cases of renewal of a debt 
where in the renewed débt is also in- 
cluded the interest accrued till the date 
of the renewal on the debt originally in- 
curred or where there were earlier pay- 
ments'or appropriations credited towards 
interest at the contract rate ‘in excess of 
the statutory rate, In one case if inter- 
est is -calculated on the aggregate 
amount for which the renewal was made 
it would be calculating interest on inter- 
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@st which is prohibited by S, 13, If, in 
the other case, the payments or appro- 
priations were made towards the con- 
tract rate in excess of the statutory rate 
of interest, that would be allowing the 
excess rate up to a point which is prohi- 
bited by S. 13. That is why their Lord- 
ships of the Full Bench case said that 
the intention of the Legislature is not 
to apply the statutory rate to the out- 
standing interest only but to all inter- 
est due. under the debt, That does not 
mean that the payments cannot go in 
the first instance in reduction of inter- 
est due at the statutory rate as on the 
dates they were made, The only prohi- 
bition is that the payments on the dates 
they were made. cannot go in the reduce- 
tion of any interest in excess of the sta- 
tutory rate of interest at 5$% simple.” 


In the end the Bench was of the view 
that S. 13 does not in any way alter the 
normal rule that in case of debt due 
with’ interest any payment received 
without a definite appropriation on the 
one side or the other, in the first - in- 
stance, it has to be applied towards sa- 
tisfaction of interest then outstanding, 
provided it is not over and. above the 
statutory rate of 54% per annum and it 
does not include interest on interest, 
and thereafter to the principal, Thus, in 
the present case the Division Bench 
agreed with the revised calculation filed 
by the: plaintiff. But as the learned 
Judges took a view contrary to. the one 
in L.P.A, No, 131 of 1973, they thought 
it desirable to refer the case for the de~- 
cision of a Full Bench. Thus, the mat- 
ter came up before this Full Bench. 


21. The only point that arises for 
consideration before this Full Bench is, 
in view of the provisions of S, 13 of the 
Act when there are open payments 
made by the debtor, whether the pay- 
ments so made should be first appro- 
priated towards interest and the balance, 
if any, towards the principal or such 
payments must first be appropriated to- 
wards the principal alone, 


22. The learned counsel for the ap- 
pellant, Sri Bapiraju, contended that 
S. 13 of the Act speaks of only scaling 
down of interest when it is . over - and 
above the statutory rate. Whatever the 
interest the debt may earn, it should not 
exceed the total interest calculated at 
the statutory rate of 54% per annum on 
the principal. That apart, S. 13 in no 
way takes away the application of gene- 
ral principles of appropriation as con- 
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templated by S, 60 of the Contract Act 
when there are open payments by. the 
debtor, But the trial Court on the basis 
that all the payments made by the deb- 
tor should be appropriated towards the 
principal first and not towards the in- 
terest due on those debts arrived at a 
figure less than the amount claimed by 
the plaintiff as per his revised calcula- 
tion and decreed the suit of that 
amount, He also contended that if open 
payments made by the debtor are to be 
appropriated first towards the principal 
and not towards the interest the Legis- 
lature would have added to S. 13 an Ex- 
planation similar to that of Explanation 
l to S. 8 of the Act. The learned 
counsel for the respondent on the other 
hand contended that the lower Court in 
its judgment dated 3-9-1973 followed. a 
decision of this Court in I, V, Subbaiah 
v. I, Venkatrayudu, (1973) 1 APLJ 377 
(supra) wherein it was laid down that 
open payments are to be credited to~ 
wards the principal first and not to- 


wards the interest and therefore cor- 
rectly arrived at the balance amount 
due and accordingly decreed the suit. 


The decision in Venkata Subbaiah v. I. 
Venkatrayudu (supra) was also later on 
confirmed in L.P.A, 131 of 1973, D/- 6-8- 
1975, . The learned counsel for the res- 
pondent pointed out that. even in the 
L.P.A, the learned Judges were of the 
view that the addition of any Explana- 
tion similar to the one in S. 8 of the Act 
would be superfluous, Even the scheme 
of the Act is for the benefit of the deb- 
tors and therefore the provisions of the 
Act are to be construed in such a man-~ 
ner as to give maximum relief to the 
debtor. . 


23., To appreciate the above argus 
ments, it is necessary to note a few sec- 
tions which deal with the scaling down 
of the debts and interest, The relevant 
portions of the concerned Ss. 7, 8, 9,,12 
and 13. of the Act are as under : 

(After ‘stating the text of these sections 
as given in para 23 his Lordship " pro~ 
ceeded:) 

Section 7 lays down that irrespective of 
any law, custom, contract or a decree of 
any Court to the contrary, all debts . 
payable by an agriculturist at the com- 
mencement of the Act shall be scaled 
down in accordance with the provisions 
of Chap, II, It also provides that after 


coming into force of the Act any : debt 


due by an agriculturist irrespective of 
the contract shall be scaled down and 
the debtor is not liable to pay any sum 


1979, 


n excess of it, Sec, 8 relates to debts 
neurred before 1-10-1932. S. 8 (1) pro- 
rides for discharge of all interest out- 
standing on 1-10-1937 and payable by 
in agriculturist whether under a con- 
tract, custom or law, ete., and that only 
che principal or such portion thereof as 
nay be outstanding alone is repayable. 
Sec, 8 (2) is meant for another situation. 
It provides that any debi as against 
which the debtor agriculturist paid 
wice the amount of principal either by 
way of principal or interest shall be 
Jeemed to have been wholly discharged. 
In other words, in cases where the cre- 
litor has received double the amount of 
wincipal lent the ne debt stands 
completely discharged. 8 (3) lays 
lown that the smaller eae the princi- 
pal amount or such portion of the princi- 
zal amount as is outstanding, and the 
mount of shortage arrived at by de- 
lucting the repayments made either by 
vay of principal or interest or both from 
wice the amount of the principal alone 
shall be repayable, Sub-ses, (4) of Sec- 
ion 8 makes it'clear that if for any rea- 
ion the amounts paid by the debtor are 
nore than the amount repayable under 
sub-secs, (1), (2) and (3) the excess shall 
aot be required to be refunded by the 
editor, Explanation 1 is added to Sec- 
ion 8 laying down the mode of appro- 
priation of open payments. It states that 
2ach and every open payment made by 
yhe debtor should be appropriated to- 
wards the satisfaction of the principal 
amount, This Explanation: has created a 
kind of appropriation favourable to the 
debtor as all open payments made by 
um should go towards the satisfaction 
XÊ the principal. This appropriation pro- 
rided by this Explanation is a deviation 
from the general principles laid , down 
by S, 60 of the Contract Act with which 
[ would deal a little later, 


24, Section 9 deals with. debts in- 
ge between 1-10-1932 and 22-3-1938. 

9 (1) provides that the rate of inte- 
ot for such debts shall be as per law, 
sustom, contract, under the decree of a 
Court or at 5 per cent per annum sim- 
ple, whichever is less and credit shall 
be given for all sums paid towards the 
interest and only such amount as is 
found outstanding if any for ` interest 
thus calculated shall be payable together 
with the principal amount or such por- 
ion of it as is due. Here’ emphasis is laid 
m the fact that if the contract rate of 
nterest is less than 5 per cent per 


mnum simple then the contract rate 
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alone . is payable but not at 5% per 
annum. At this juncture. it. can be noted 
that Sections 8 and 9 deal with scaling 
down of the debts incurred prior to the 
commencement of the Act while Sec, 13 
deals with scaling down of interest for 
the debts incurred after the commence- 
ment of the Act, S, 12 provides the rate 
of interest payable by agriculturists on 
old loans. 


25. S. 13 specifically speaks of scaling 
down of all interest due on any debt in- 
curred by an agriculturist after the com- 
mencement of the Act so as not to ex- 
ceed a sum calculated at 64% (now 54%) 
simple interest, A plain reading of this 
section leaves -no doubt that all interest 
due on any debt has to be scaled down 
to the level of the statutory rate, Now 
the controversy is while applying this 


_benefit conferred by S, 13 whether the 


open payments made by the debtor have 
to be credited first towards the interest 
or the principal. Section 13, in my opin- 
ion, does not give any clue to resolve 
this controversy, In the absence of any 
guidelines given by this section the only 
appropriate course is to follow the gene- 
ral principles in this behalf, Whenever 
there is an open payment, it is not dis- 
puted, that it is the option of the credi- 
tor to appropriate it either towards the 
principal or towards the interest, S, 60 
of the Contract. Act which has a bearing 
on this aspect, reads as under: 


"60. Where the debtor has omitted to 
intimate, and there are no other circum- 
stances indicating to which debt the 
payment is to be applied, the creditor 
may. apply it at his discretion to any 
lawful debt actually due and payable 
to him from the debtor whether its re- 
covery.is or is not barred by the law in 
force for the time being as to the limi- 
tation of sui 


This raini is E even to the 
appropriation of open payments made 
by the debtor first towards interest and 
thereafter to the princi ipal. This princi- 
ple was laid down in M. V. Appa Rao v. 
R. P.. Appa Rao, AIR 1922 PC 233 which 
is again accepted by the Supreme Court 
in Meghraj v. Bayabai, AIR 1970 SC 
161. The Supreme Court expressed this 
in ‘the following terms: 


“The normal rule in the case of a-debt 
due with interest is that any payment 
made. by the debtor is in the first ins — 
stance to be applied towards satisfaction 
of interest and thereafter to. the prin~ 
cipal,” i 
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26. In L.P.A. No. 131 of 1973, D/- 
-8-1975 dealing with S. 13 of the Act, 
a Bench of this Court took the view that, 
keeping the special provisions of the Act 
in view and to give’ benefit: to the agri- 
culturist debtor open payments made’ by 
the debtor are to be first appropriated 
- towards the principal and not towards 
interest, The Bench felt that if the open 
payments made by the debtor are not ap- 
propriated towards . the principal first, 
but appropriated towards the interest 
and the balance if any towards discharge 
of a part of the principal then there is 
likelihood of the creditor receiving more 
interest than what is warranted by Sec- 
tion 13 of the Act. In this behalf the 
Bench gave an illustration which is ex- 
tracted in full below as it has a direct 
bearing on this point: 


“For example, if a. sum of Rs, 2,000 is 
advanced on Ist of Jan, 1970, the maxi- 
mum amount that a creditor may, at the 
end of the first year, recover from an 
agriculturist-debtor governed by the 
provisions of the Act would be Rs, 2,110 
and at the end of the two years would 
be Rs, 2,220. If at the end of the first 
year,. the debtor were to pay a sum of 
Rs. 1,000, the amount due to the creditor, 
at the commencement of the second year, 
would be Rs, 1,110 out of which Rs, 110 
represents the interest earned by the 
principal sum of Rs.-2,000 advanced by 
the creditor, As the entire principal 
amount of Rs, 2.000 has already earned 
interest at 54% per annum for the’ first 
year, when the debtor has paid Rs. 1,000 
no further interest can be allowed on 
Rs. 110, which represents the interest 
earned by Rs, 2,000 and not the princi- 
pal, Interest could’ be allowed only on 
the principal amount due. After exclud- 
ing this amount of Rs. 110, which consti- 
tutes interest on Rs, 2,000 and after de- 
ducting Rs. 1,000 repaid by the debtor 
at the end of the first year, the balance 
of the principal amount due would be 
Rs, 1,000 on which sum alone interes; at 
53% per annum simple interest may be 
allowed for the second year, In other 
words the amount paid by the debtor 
should go towards the reduction- of © the 
principal, and the interest must be caly 
culated on the balance of Rs. 1,000 prin- 
cipal, for the next one year, So om 
lated on this Rs. 1,000 at 54% 
annum, thë creditor would earn: anes 
Rs. 110, Thus, the total sum recoverable 
by the ‘creditor at the end of two years, 
calculating interest at 54% per annum 
simple interest would be Rs, 2,000 prin- 
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cipal and Rs, 220 by way of interest. 
This would be in accord with Sec. 13 of 
the Act, If the contention of the learned 
counsel for the appellant, Mr, Y, G, Kri- 
shna Murthy, is accepted and the 
creditor given the absolute discretion to 
appropriate the amount of Rs, 1,000 paid 
by: the: debtor at the end of one year 
either towards. principal or towards in- 
terest, and the creditor chooses to -ap- 
propriate the said amount towards the 
interest due as on that date and appro- 
priates only the balance left towards 
principal, the result in the example 
given above would be, that out of Ru- 
pees 1,000 paid at the end of one year 
Rs, 110 would first go towards interest 
and thus only Rs. 890 would be left to 
go towards the reduction of the princi- 
pal, and the principal amount due at the 
end of one year from the debtor would 
be Rs. 1,110. In other words, for the se- 
cond year, the creditor would: be claim- 
ing interest at 54% per annum on Ru- 
pees 1,110 and would be earning an in- 
terest of Rs, 122-10 Ps, Thus the total 
sum of interest at the rate of 54% per 
annum earned on the principal amount 
of Rs. 2,000 advanced by him would be 
Rs, 232-10 Ps, This would result in the 
creditor recovering Rs. 12-10 Ps, in ex- 
cess of what he would have recovered, 
if the debtor had not paid Rs. 1,000 at 
the end of the firs; year, That certainly 
could not be the intention of the legis“ 
lature. 


That would result in the creditor re 
covering interest in excess of 54% per 
annum simple interest by Rs, 12-10 Ps. 
at the end of two years. That would be 
contrary to the express terms of S. 13 
of the Act, Inasmuch as by such appro- 
priation as is contended: for by Mr, Y, G. 
Krishna Murthy appearing for the cre- 
ditor-appellant, though 54% is- calculated, 
that creditor would be recovering inte- 
rest in excess of 54% per annum, Such 
appropriation cannot be permitted by 
the Court. The Court in allowing such 
appropriation and calculation of interest 
in that manner would be failing to scal- 
ing down all interest which is in excess 
of: 54% per annum simple interest.” 


Taking that view the Bench proceeded 
to observe that even the learned single 
Judge in Venkata Subbaiah v, Venkat- 
rayudu, (1973) 1 APLJ 377 (supra) ex~ 
pressed the same opinion which is noted 
down by the Bench as under: 


“As observed by our learned brother, 
Sambasiva Rao, J., (as he then was), if 
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the amount paid by the debtor is not’ de- 
ducted towards principal, on the date ‘he 
pays it, and is deducted from out of the 
total amount of. principal. and interest, 
then, the debtor would be paying inte- 
rest in excess of what would: be due on 
the. principal amount.” 


The principle which is adopted by the 
Bench is that under no circumstances 
the creditor is entitled to recover inte- 
rest on the debt at more than 54% per, 
annum simple, This proposition cannot 
be disputed, The Bench in its illustration 
took Rs, 2,000 as the money advanced 
towards the loan, It rightly calculated in- 
terest at 54% per annum simple for the 
first year as Rs, 110. Therefore, at the 
end of the first year the debt comes to 
Rs, 2,110, If Rs, 1,000.is paid, by the deb- 
tor as an open payment and out of that 
Rs. 110 is appropriated towards the in- 
terest due for that first year the balance 
of open payment | left would. be Rs, 890. 


If this Rs, 890 is appropriated towards 


the principal the balance of the debt 
comes to Rs, 1,110. At this stage, m my 
view, inadvertently some mistake seems 
to have crept into the calculation, It is 


found in the illustration, on this balance - 


principal of Rs, 1,110 simple interest for 
one year. at 54% per annum would come 
to Rs, 122-10 Ps. A correct calculation 


of simple interest at 54% per annum on 


Rs, 1,110 for one year - comes. to only 
Rs, 61-05 and not Rs, 122-10 Ps. The 
Bench under the wrong calculation. 
found that the total interest payable by 
the debtor at the end of two years would 
be Rs, 232-10 Ps, On a principal. of Ru- 


pees 2,000 simple interest at 54% per ` 


annum for two years comes to, Rs, 220 
alone and thus, according to the Bench 
the debtor had to pay .in the given case 
Rs, 12-10 Ps,, over and above the interest 
that would. be due and payable by him 
under S. 13 of the Act, As pointed out 
above simple interest at 54% per annum 
on Rs. 1,110 for one year would be Ru- 
pees 61-05 and not Rs, 122-10 Ps,. There< 
fore, the total interest by the end of two 
years would be, Rs. 171-05 (Rs, 110+ 
Rs. 61-05) and not Rs, 232-10 Ps.. Hence 
it cannot be said that.if the open pay- 
ment of Rs, 1,000 made at the end : of 
the year is. first - appropriated: towards. 
the interest due by that date and. the 
balance towards the discharge of the 
principal the debtor is paying more than 
the interest due and payble under Sec- 
tion 13 of the Act, Had that mistake, due 
to inadvertence, not - crept into the 


calculation, in my view, the Bench 
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would not have held that the open pay- 
mer:ts should be appropriated’ towards 
the satisfaction of the ‘principal alone. 
It cannot be doubted that if out of the 
payment, appropriation is made first to- 
wards interest and the balance towards 
the principal, the principal goes on de- 
creasing, Eventually .the interest pay- 
able becomes lesser and lesser. There- 
fore, under no circumstances the entire 
interest payable by this method of ap- 
propriation exceeds the total interest 
payable by, the debtor on tne ori- 
ginal debt from the date of debt to 
the date- of filing of the suit, That apart, 
the Bench even wanted to draw support 
for this proposition from a Full Bench 
judgment of this Court in Nainamul Ve 
Bala Hadra Subba Rao, AIR 1957 AP 546: 

(1957), 2 Andh WR, 53, In my view, the 
FuH Bench nowhere laid down the 
principle that-the open payments made 
by the debtor should be first appropriat- 
ed towards’ the principal alone, The 
question before the Full Bench was, whe- 
the> in the case of a debt incurred after 
the Act came into force a payment made 
expressly towards interest at the con- 
tract rate can be reopened and reappro- 
priated towards interest payable under. 
the provisions of S. 13 of the Act, The 
Full Bench took the view that it was 
open for the Court to reopen the ac- 
count and reappropriate’ the open pay- 
meats towards the interest due on the 
dats of payments at the statutory rate. 
While construing the ‘objection of S. 13 
of the Act cg Pul „Bench observed as 
uncer : ae: 


- “The object of S. 13 is to SENE relief 
to agriculturists in the matter of interest 
in respect of a debt incurred after the 
Act. If such a debt is sought to be en- 
foreed it is caught in the net of the 
scaling down process, At that stage all 
the interest due on the debt is reduced 
to -he statutory level, or, to put it dif- 
ferently whatever may be the contract 
rate of interest it is replaced by the sta- 
tutery rate. If the appropriations -made 
earlier are not reopened the intention of 
the statute would be defeated for the 
contract rate prevails over the statutory 
rate up to a stage. Doubtless the Courts 
are concerned ‘with the expressed inten- 
tior: of the Legislature, The crucial words 
in Section’ 13 are “all interest due on 
any debt”, The word ‘interest’ is quali- 
fied by two words ‘all’ and ‘due’. If in- 
terest outstanding alone is scaled down, 
the emphatic word ‘all’ becomes otiose. 
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If that was the intention the words ‘in- 
terest outstanding’ would serve the pur- 
pose as well, The word ‘all’ therefore 
cannot be ignored and must be given a 
meaning. It indicates that the entire in- 
terest which a debt earned is scaled 
down.” (emphasis is mine). 


Adverting to the next crucial word ‘due’ 
the Bench referred to various dictionary 
meanings and reading them in the con- 
text of the several provisions of the 
Act, the word ‘due’ is ultimately given 
the meaning ‘only the interest payable 
on the debt’, The Full Bench also dis- 
tinguished the words ‘outstanding inte- 
rest’? from ‘all interest due’, Ultimately 
the Full Bench held that whatever the 
interest earned by the debt it should not 
exceed the statutory rate of interest, But 
there is no suggestion, express or im- 
plied, that the open payments should be 
appropriated towards the principal 
alone. A Be 


2%. At this stage it is necessary to 
point out that the Division Bench in 
L.P.A, No. 131 of 1973 proceeded on the 
principle that the overall interest should 
not exceed the statutory rate of interest. 
If the open payments are not appropriat- 
ed towards the principal alone, but ap- 
. propriated first towards the interest and 
the balance if any towards the principal 
then the interest payable would be more 
than what. would be due as per S. 13 of 
the Act, This assumption is due to the 
wrong calculation of interest in the illus- 
tration as pointed out earlier, 


28. The learned single Judge in Ven- 
kata Subbaiah v, I. Venkatrayudu, (1973) 
1 APLJ 377 (supra) proceeded on a dif- 
ferent basis which was.not adopted by 
the Division Bench in the L.P.A. The 
learned single Judge’ observed thus: . 


“If, however, whenever a payment is 
made without appropriating it specifical- 
ly either towards interest or principal 
and if the option is given to the creditor 
to first appropriate the amount to inte- 
rest due up to the date of payment and 
to credit the remaining balance only to 
‘the principal, it necessarily results in 
the increase in the amount of ‘interest 
that is ultimately payable by the debtor. 
I will try to demonstrate this by giving 
a simple illustration, Suppose an amount 
of Rs. 1,000 is advanced. and the debtor 
makes an open payment of Rs, 100 on 
the expiry of one year from the date of 
incurring of the debt. If the interest is 
reckoned simply from the date of incur- 
ring of the debt for three years, which 
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is the period of limitation, at 54% per 
annum it comes to Rs. 165. Thus the 
total of principal and interest that is 
due on the expiry of three years from 
the date of incurring of the debt, rec- 
koning on the basis of simple interest at 
5$% per annum is Rs, 1165, But the deb- 
tor has paid Rs, 100 as an open payment. 
If that is also allowed straight and sim- 
ple interest at the same rate from the 
date of payment for. two years it gathers 
an interest of Rs. 11, The total of Rs, 100 
plus interest for ‘two years is Rs, 111, If 
this payment which comes to Rs, 111 at 
the permissible rate of interest is de- 
ducted from the total principal and in- 
terest that accrued by the end of the 
term of three years viz, Rs. 1,165 the 
balance that is found due and payable 
by the debtor is Rs, 1,054, If, on the 
other hand, when the payment of Ru- 
pees 100 is made on the expiry of one 
year, whatever interest that accrued on 
Rs. 1,000 up to that date is deducted 
from the payment, what remains out of 
the payment of Rs. 100 is only Rs, 45, 
for an interest of Rs, 55 accrues on the 
principal amount of Rs, 1,000 for one 
year, Therefore only the balance of 
Rs. 45 goes towards the principal. So on 
the expiry of one year, the principal 
amount that remains is Rs, 955. If inte- 
rest is calculated on that amount at 54% 


for the -balance of two years, it comes 


to Rs, 105-05. Thus the balance that is 
found due and payable by the debtor is 
Rs. 1060-05, That means the debtor, ac- 
cording to this latter method of appro- 
priation of the payment and calculating 
the interest, is obliged to Rs, 6-05 more. 
This certainly results in paying more 
than simple interest that is provided 
under S. 13 of the Act, This is indeed 
claimed by the plaintiff in the present 
case. By appropriating parts’ of pay- 
ments towards the interest that fell due 
by the dates of payment a — further 
amount of slightly over Rs, 200 is claim~ 
ed. from the debtor. Thus it results in 
claiming more than 5$% simple interest”, 


In that illustration an amount of Rs, 6-05 
is arrived at as having been more than 
what is permissible. by S. 13 of the Act. 
Now, I will examine whether the calcu~ 
lation in the illustration is in conformity 
with the provisions of S. 13 of the Act 
If Rs, 1,000 is advanced the interest for 
three years calculated at 54%. per: annum ` 
simple would be Rs, 165. Therefore the 
total amount of principal and interest 
after three years would come to Rs, 1165 
as per the provisions of S, 13 of the 
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Act.. The. provision lays down that uncer 
ho circumstances in this given illustra- 
tion. the creditor is entitled to claim mare 
than Rs. 165 towards interest. If an op2n 
payment of Rs, 100 is made at the end 
of the first year and if out of this Rs, 55 
is appropriated towards the interest c- 
crued for the first year and the balance 
of Rs. 45. towards the principal the 
balance of principal outstanding world 
be Rs, 955. If for two years no payment 
is made the interest that accrues on Bs. 
955 at 54% per annum simple would be 
Rs, 105-05 i.e., the total interest tkat 
would be payable by the end of three 


years would be Rs. 160-05. This is cer. 


tainly less than Rs. 165 permissible un~ 
der Section 13 of the Act, What is stat- 
ed in the illustration is that if the opan 
payment of Rs, 100 made is -allowed 
straight and simple interest it fetckes 
Rs, 11 for two years at 54% per annum, 
The total amount comes to Rs. 111, viz 
Rs. 100 open payment and Rs, 11 inte- 
rest accrued thereon, Thus, for the 
money paid by the debtor to the credi- 
tor counter interest’ is calculated. This 
in my view is not warranted by the pro- 
visions of Section 13 of the Act. The 
question here is scaling down of interest 
to the level of statutory rate, but not 
grant of counter interest, Granting of 
counter interest practically amounts to 
deducting the open payments made by 
the debtor towards the principal alone. 
But this is neither contemplated nor en- 
visaged by S. 13 of the Act, If that me- 
thod is adopted.we have to treat the 
open payment as if it.is an investment 
fetching return, If the debtor, who is an 
agriculturist wants to invest money sor 
getting return it need not necessarily be 
with the creditor alone and that too sor 
an interest at the statutory rate of 51% 
per annum, which rate of concession is 
given only to an  agriculturist debtor 
under the Act, The debtor may make an 
investment of the same for a higher re- 
turn in some other manner. From any 
point of view. grant of counter interest 
is not envisaged by S, 13 of the Act, At 
this stage it can also be noted that this 
method of calculation adopted by the 
learned single Judge is not followed 3y 
the Division Bench in the L.P.A.; prob- 
ably because grant of counter interest is 
not contemplated by S, 13 of the Act. 


29. If the legislature really intend2d 
hat the open payments made must 372 
appropriated towards the discharge of 
the principal alone, it would have cer- 
ainly added an Explanation similar to 
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-tion-1 to S. 8 the learned 
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Explanation-1 to S, 8 of the Aci to S, 13{ . 
also, Explanation 1 to S, 8 of the Act/ 

was added by Act XXIII of 1948 with a 
Special purpose. S, 8 specifically provid- 
ed that the sums paid by way of princi- 
pal or interest should not exceed twice 
the principal amount. and in some cases 
it also provided that the interest out-| 
standing on 1-10-1937 shall stand dis- 
charged, The legislature is deemed to be 
accredited with the knowledge of the 
prevailing practice that in the absence 
of Explanation-1 the creditor is entitled 
to appropriate the open payments first 
towards interest and the balance, if any, 
towards the principal, To avoid this kind 
of appropriation in respect of the debts 
governed by Section 8, Explanation-1 is 


inserted by way of amendment, This 
Explanation also became necessary in 
view of the earlier judgments. of . the 


Madras High Court holding that the re- 
cognised and acknowledged principle re- 
garding the utilisation of payment which 
is made in respect of principal and in- 
terest is that the payment would be ap- 
propriated by the creditor towards the 
interest and thereafter the balance, if 
any, towards the principal, In Duraisamy 
Mudaliar v. Md, Amiruddin, AIR’ 1948 
Mad 434 Gentle C. J., and Bell J., were . 
deciding a case arising under Sec, 8 (1) - 
of the Act, The question there was, with 
regard to the appropriation. of the 
amount paid by the debtor under a 
money decree obtained on-10-4-1931 i:e. 
prior to 1-10-1932, Their Lordships held 
that when a payment is made in respect 
of principal and interest there is an in- 
ference that the payment is ordinarily 
allocated towards the interest and there- 
after any balance in respect of the prin- 
cipal, Hence when a money decree is 
passed and payment is made by a deb- 
tor without saying about the appropria- 
tion, the inference is that the creditor 
had appropriated the payment prima- 
rily towards the interest. The payment 
cannot be credited towards the princi- 
pal. In this behalf, the Bench relied on 
(1941) 1 Mad LJ 294, (1941) 1 Mad IJ 
833: (AIR 1941 Mad 697) and (1941) 1- 
Mad LJ 9: (AIR 1941 Mad 403), Dealing 

with the scope and object of Explana- - 
author Sri 
P, Ramanatha Iyer of the Madras Agri- 
culturists’ Relief Act, 3rd Edition at 

page 84 commented as. under: k 


“Scope and Object of:— The object of 
Explanation I is to take away- the right 
of the creditor to appropriate pay- 
ments towards interest: unilaterally, as 
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he would be entitled to under S, 60 of 
the Contract Act, and to nullify the ef- 
-fect of the decision in AIR 1948 Mad 
434,” a 5 

Thus, it is evident that Explanation-1 to 
S, 8 was specifically added to take away 


... - "Ithe option of the creditor to appropriate 


the open payments made by the debtor 
towards the interest first and the balance, 
if any, towards discharge of part of the 


-_ principal, When such is the special pur- 


pose behind adding the Explanation-I 


= dto S, 8, it cannot be presumed that im 


the absence of any such Explanation 
added to.S, 13 this method of appropria- 
tion could be read into S, 13 also, 


30. The Supreme Court in K. Hutchi 
Gowder v. Ricobdos & Co., AIR 1965 SC 


. © 577 discussed the scope of Ss, 7, 8, 9 and 


13 of the Act. There the point was, whe- 
ther a decree obtained in a suit to en~ 
‘force a debt incurred after the Act came 
into force could be amended either un- 


n. ger S. 19 or S, 13 of the Act by scaling 


down the interest, Subba Rao, J, (as. he 
- then was) speaking for the Bench ob- 


`- served thus (at p, 578):— 


"The general scheme of the Parent 
- ‘Act gathered therefrom may be briefly 
. stated. thus, The main object of the Pa- 
rent Act was to give relief to agricultur- 


© ists. ‘Debt’? “has been defined in S. 3 (iit) 


of the Parent Act as any liability in 
cash or kind, whether secured or un- 
secured, due from an agriculturist, whe- 
ther payable under a decree or order of 
a civil or revenue court or otherwise. 


.  ° This definition is rather comprehensive: 


it takes in secured, unsecured and de- 
cree debts due from an agriculturist. 


-°". S 7 of the Parent Act declares that a 


-debt so defined has to be scaled down 
in the manner prescribed by the said 
Act. Section 8 provides the mode of scal- 
ing down debts incurred before 1932 
and S, 9, the debts incurred after 1932 
but before March 22, 1938 and S, 13 
deals with the scaling down of debts 
incurred after the commencement of the 
Parent Act, The relief granted under the 
said Act varies with the date of the 
debt depending upon. whether it falls 
under one or other of the said three 
periods, While Ss, 7, 8, 9 and 13 give 
the principles for scaling down a debt, 
S. 19 provides the machinery for scaling 
_down......... The position, therefore, is 
that in the case of debts other than de- 
cree-debts, the scaling down process will 
have to be resorted to in the appropriate 


proceeding taken in respect of the debt | 
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and in. the case of decree in. respect of 
debts incurred before the Parent Act 
whether made before or after the said 
Act, -by filing an application under Sec= 
tion 19 (1) or (2) of the Parent Act, as 
the case may be, But S, 19 on its express 
terms does not permit the filing of an 
application for amending a decree by. 
scaling dówn a debt incurred after the 
Parent Act came into force, Doubtless, 
as Mr, Viswanatha Sastry contends, the 
Parent Act, to some extent, undermines 
the sanctity of decrees, but that is to 
implement the policy of the Legislature 
to give relief to agriculturists overbur- 
dened with debts, But a Court, particu- 
larly in the case of an expropriatory 
measure like the Act, cannot rely upon 
the supposed policy of the Legislature 
and extend the scope of- the relief given 
to agriculturists by analogy. The scope 
of the relief shall necessarily be confin- 
ed to that given by the Act expressly 
or by necessary implication, A fair read- 
ing of sub-secs, (1) and (2) of S, 19 of 
the Parent Act discloses beyond any rea- 
sonable doubt that the Legislature does 
not provide thereunder any machinery 
for reopening a decree made in respect 
of a debt incurred after the Act came 
into force.” (emphasis is mine), 

The Supreme Court held that by ana- 
logy, particularly in the case of an ex- 
propriatory measure like the Act, one 
cannot rely upon the supposed policy 
of the Legislature and extend the scope . 
of the relief beyond what is provided in. 
the section. Even if it is a beneficial 
legislation for the agriculturists, the 
benefit must be confined to the extent 
the section provides and one cannot 
travel beyond that, Further an argu- 
ment was addressed before the Supreme 
Court that the debt in S. 13 of the Act 
includes a decree debt and therefore the 


scaling down of that decree debt could ` 


also fall under S, 19 of the Act. Dealing 
with this aspect the Supreme Court held 
thus (at p. 579):— 


“The argument, if accepted, disturbs 
the entire scheme of the Parent Act, 
Section 13 is one of the group of sec- 
tions; viz. Ss. 8, 9 and 13, dealing with 
the principles of scaling down in a pro- 
ceeding for the recovery of a debt. But 
where a decree is to be amended, the 
Act has taken care to provide expressly 
of the amendment of the decree, If the 
Legislature intended to provide for the 
amendment of decrees even in cases fall- 
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ing under S, 13, it would have aded 
another appropriate clause in S. 19.. The 
absence of any such elause indicates en 
intention that in cases cf debts comp-72- 
hended ‘by S, 13, the Legislature gives 
only a limited relief expressly proviced 
thereunder, It is said, so far as the =>*- 
opening of decrees after the Parent Act 
came into force is concarned, whether 
in respect of debts incurred before ef 
after the said Act, there cannot possib. y 
be a justification for a difference in ime 
manner of their treatment, A plausio.e 
reason can be discerned for this legisia- 
tive distinction between debts incursed 
before the Act and those incurred afer 
the Act, for in the former when ihe 
‘debts were incurred the Act was not mn 
existence and, as the debtors could mot 
have anticipated the provisions of te 
Act, they were given the summery 
remedy, but the agriculturists who 1- 
curred debts after the Parent Act w-th 
open eyes were denied the same; whi.e 
in the former, they were allowed to =e- 
open decrees made in respect of the sad 
debts before or after the Act, in -he 
latter they could claim relief only in =n 
appropriate proceeding before the decree 
was made and that too was confined <0 
the limited relief in regard to the race 
of interest provided thereunder, Tre 


difference in the treatment of the to 
categories of decrees was brought abcut 





by sub-sec; (2) of S. 19 added by a lazer 





amendment, Whatever may be the rez- 
son for the difference. We cannot extecsd 
the scope of S, 113 by analogy or Iy 
stretching the meaning of the worts 
‘proceeding’ and ‘recovery’,” 

(emphasis is mine). 

This reasoning given by the Supreme 
Court equally applies to the present 
case while construing Explanation-1 +0 
S. 8 and S, 13 of the Act. If the Legist<- 
ture wanted that the open paymerts 
made towards the debt incurred subse~ 
uent to the commencement of the Act 
were to be appropriated towards 
principal alone, it could have definitely 
added an Explanation ‘to S, 13 simiter 
to Explanation-1 to 5., 8, Therefore, 
looking the matter from any angle -f 
-|cannot be said that the open payments 
made by the debtor have to be apprc- 












der S. 13 of the Act. 
31. In Rex v,. Jaggopal Prasad, (194I} 
2 Mad LJ 397: (AIR 1941 Mad 889 (23 
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priated towards the principal alone Ua: 


~~ 
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a Bench of the Madras High Court held 
that open payment should be credited in 
the first. instance towards the interèst- 
as on the dates on which they were made. 
This was followed in Muthaiah Thever 
v. Lakshmanan Pandithar, (1948) 2 Mad 
LJ 500: (AIR 1949 Mad 497) by Govin- 
darajachari, Justice, There are other au~ 
thorities of this High Court in . which 
this method of appropriation is follow- 
ed, namely, in Srinivasulu v. Kondappa, 
AIR 1960 Andh Pra 174 wherein Ranga- 
nadham Chetty, J, observed that under 
S. 60 of the Contract Act the creditor 
has got a right to appropriate the amount 
towards interest, if he chooses and that 
right subsists even ta the stage of trial 
of the suit, Explanation-1 to S, 8 relates 
to the debts incurred on or before 1-10- 
1932 and where the debt was of 15-6- 
1953 the provision which has. direct ap-' 


plication is S, 13 of the Act and to that - 


section there is no Explanation similar 
to S., 8 curtailing the creditors right | 
under S, 60 of the Contract Act. Partha- 
sarathi, J., also took the same view in 
P. Subrarama Chetty v. Audiseshan 
Sarma, (1970) 2 Andh WR 215. The 
learned Judges referring the present 
matter to the Full Bench also expressed 
the same view that S, 13 does not in any 
way alter the normal rule that in the 
case of a debt due with interest any|’ 
payment received without any definite 
appropriation on the one side: or the 
other, in the first instance, it has to be 
applied towards satisfaction of interest 
then outstanding, provided it is not over} . 
and above the statutory rate of 54% per}. 

annum, and it does not include interest 
on interest, and thereafter to the prin- 
cipal, For the reasons given above, ` qt 
am in entire agreement with the view 
taken by the Division Bench referring 
the matter to this Full Bench, 


32. In the result, the appeal is allow- 
ed and a preliminary decree is passed 
as per the revised valuation. The judg- 
ment and decree of the lower Court is 
accordingly modified, There will be no 
order as to costs, yee 


BY THE COURT 


By virtue of the majority judgment, 
the appeal is dismissed, There will be no 
order as to. casts, 


Appeal dismissed. 
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Premier Insurance Co., Kakinada and 
another, Respondents. 
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. Motor Vehicles Act (4 of 1939), Sec- 

tions 110-E and 111-A — Rules framed 
under S. 111-A by Andhra Pradesh Gov- 
ernment R, 530-A — Execution of award 
- of Tribunal — Civil Court has jurisdic- 
tion to execute it — R. 530-A is not 
‘ ultra vires — ‘May’ in S. 116-E is per- 

missive — (Words and Phrases — ‘May’). 


The opening words ‘subject to the pro- 
visions of Section 110-E’ in Rule 530-A 
do not exclude any choice to the claim- 
-ant to approach the Claims Tribunal to 
file an application for execution and he 
has to seek only. the certificate under 


- Section 110-E. If the claimant had. al~ 


ready invoked the provisions of S. 110-E 
and filed an application for the certifi- 
cate, then, no doubt, he would be barred 
from filing an application for execution 
under Rule 530-A, But if the claimant 
chooses to file an application for execu- 
tion under Rule 530-A instead of seek~ 
‘ing a certificate under S, 110-E, the ap- 
plication cannot be thrown out as not 
maintainable. (Para 6) 


In the ordinary usage, the word ‘May’ 
is permissive and ‘must’ is imperative. 
‘May’ sometimes is equivalent to ‘shall’, 
A look at the language employed in Sec- 


‘tion 110-E makes the intention of the 
legislature quite clear. (Para 4) 
:' The words ‘may on an application 


made to the Claims ‘Tribunal by the 
claimant to issue a certificate’ do not pre- 
clude a person from filing an applicaticn 
under Rule 530-A for execution. There- 
fore, the claimant has a choice either to 
seek a certificate under S. 110-E or file 
an application for execution under 
Rule 530-A. Rule 30-A does not con- 
flict with S, 110-E and is, therefore, not 
ultra vires. (Para 5) 


‘Cases Referred:. Chronological Paras 
AIR 1961 SC 1152 6 
€. Poornaiah, for Appellant; A. Han- 


mantha Rao (for No. 1) and E. Ella 
Reddy (for No. 2), for Respondents. 


*(Against order of 1st Addl. Dist. J. East 
Godavari at Rajahmundry, D/- 25-2- 
1974.) | 
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JUDGMENT:— This Civil Miscella~ 
neous Appeal is directed against tha 
order of the District Judge, East. Goda~ 
vari at Rajahmundry, in E.P, No. 15 of 
1973 in O.S. No. 76 of 1967 dismissing 
the E.P. as not maintainable. The ap- 
pellant filed an application for compen= 
sation under Section 110-A of the Motor 
Vehicles Act, 1939, hereinafter referred 
to as ‘the Act’ before the District Judge- 
cum-Motor Accidents Claims Tribunal 
East Godavari at Rajahmundry, and ob- 
tained an award for Rs. 12,600. He filed 
E.P. No, 15 of 1973, before the District 
Judge for the enforcement of the award 
of compensation against the - respon~ 
dents. The respondents resisted the exe- 
cution on the ground that the Civil 
Court has no jurisdiction to entertain 
the E.P. Upholding their contention the 
learned first Additional District Judge, 
dismissed the E.P. 


2 The short question and the sole 
question that arises for consideration is: ` 
Whether the E.P. filed before the Dis< 
trict Judge for the enforcement of the 
award of compensation is not maintain- 
able. The relevant’ provisions concerning 
the controversy are Section 110-E of the 


‘Act and Rule 530-A of the Rules fram~< 


ed by the State Government under Sec- 
tion .111-A of the Act. Section 110-E of 
the Act prior to the amendment in 1969 
read as follows :— 
“110-E, Recovery of money from in< 
surer as arrear of land revenue:— Whera 
any money is due from an insurer under 
an award, the Claims Tribunal, may, on 
an application made to it by the person 
entitled to the money, issue a certificate 
for the amount to the Collector and the 
Collector shall. proceed to recover the 
same in the same manner as an arrear 
of land revenue.” 
Rule 530-A of the Rules reads as fol- 
lows:— 


"530-A. Enforcement of an award of 
Claims Tribunal:— Subject to the pro- 
visions of Section 110-E the Claims Tri- 
bunal; shall, for the purpose of enforce- 
ment of its award, have all the powers . 
of a Civil Court in. the execution of a 
decree under the Code of Civil Proce- 
dure, 1908 as if the award were a de~ 
cree for the payment of money. passed 
by such court in a Civil Suit.” 


3. The said rule was inserted by 
means of a Government Order in 1965. 
Under Section 110-E, the Award of the 
Tribunal, could not be executed through 
the media of the civil Court, as against 
the persons other than the insurer. But 
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under the Rule the Claims Tribunal was 
conferred with all the powers of a civl 
Court for the purpose of enforcement cf 
its award in the execution of a decree 
under the Code of Civil Procedure, 1906, 
for the purposes of enforcement of its 
award as if the award were a decree fcr 
the payment of the money. But in view 
of the opening words the rule ‘subject 
to the provisions of Section 110-E’ zt 
follows that the mode of execution cf 
the award as against an insurer :8 
through the Collector. As against the 
persons other than the insurer, namely, 
the owner and driver of the vehicle, the 
Claims Tribunal itself is empowered ur- 
der the Rule to enforce the award, as f 
the award were a decree for money 


passed under the Code of Civil Proce 


dure. Section 110-E was amended by 
Act 56 of 1969, and the words ‘an ir- 


surer’ were substituted by the worcs. 


‘any person’. This amendment came into 
force with effect from 2-3-1970. By vi- 
tue of this amendment, any person enr- 
titled to the money under the award can 
execute the award through the media 
of the Collector against any persons, It 
is, therefore, contended that by the am 
endment of Section 110-E the scope cf 
section is enlarged, that against any 
person the award for compensation can 
be executed through the media of the 
Collector and that, therefore, R. 530-A 
has become, after the amendment, obsc 
lete, 


4. On the other hand, it is the cor- 
tention of the learned counsel for tke 
appellant that the word used in Sec~ 
{tion 110-E is only ‘may’ and not ‘shalF, 
jand therefore, it is open to the person 
concerned to choose either to execute 
the award through the media of tke 
Collector or the Claims Tribunal itse_f 
under Rule 530-A. In the ordinary 
usage, the word ‘may’ is permissive and 
‘must? is imperative and in accordance 
{with such usage the word ‘may’ in a st- 
tute will not generally be held to Ee 
mandatory. No doubt in some cases f 
has been held that the word ‘may’ hes 
been given a mandatory meaning by 
judicial exposition. Craies’ Statutes Law, 
Seventh Edition at page 229 contains tke 
following passage. 


"Vay? does not mean müt: : ‘maw’ 
always means ‘may’, ‘May’ is a permis- 
sive or enabling expression but there 
are cases in which for various reasors 
as soon as the person who is within the 
statute is entrusted with the power, $ 
becomes his duty to exercise it.” . 
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‘tion 110-E ` and, 


‘Claims Tribunal 


[Prs, 3-6] A.P. 69. 


So ‘may’ sometimes, is equivalent .to]. 
‘shall’. A look at the language employed 
in Section 110-E makes the ‘intention of 
th= Legislature quite clear. The section 
ater the amendment of 1969 reads: 


*110-E. Recovery of money from in- 
surer as arrears of land revenue:—~ 
Where any money is due from any per- 
son under an award, the Claims Tribu- 
nel may on an application made to it 


‘by the person entitled to the money, 


issue a certificate for the amount to the 
Collector and the Collector shall pro-. 
ceed to recover the same in the samë ' 
manner as an arrear of land revenue.” 


. 3. The section merely deals with the 
procedure to be adopted when an appli- 
cation is filed by the claimant for a cer- 
tificate. The section dees not take away _ 
th= right, conferred on the claimant: to 
approach the Claims Tribunal itself un- 
der Rule 530-A. The word ‘may’ in the 
section clearly denotes that the intention 
was not to exclude, The words “may, on 
an application made to it by the person 
entitled to the money, issue 
cate”, do not preclude a person from 
filng an application under Rule 530-A 
for execution, Therefore, the claimant ` 
hes the choice either to seek a certifi- 
cate under Section 110-E or file an ap-| 
plLcation for execution under Rule 530~A. 
If the claimant chooses to file an appli- 
cation under Rule 530-A it is in no way 
in conflict with Section 110-E and the 
application is maintainable. The learned | 
D-strict Judge was in error in holding 
that Rule 530-A is in conflict with Sec- - 
. therefore, is ultra.. 


6. The learned counsel for the res- 


pendents however, invited my attention .. 


ta a decision of the Supreme Court in . 
K R. C.-S. Balakrishna Chetty and Sons 
& Co. v. State of Madras, AIR 1961 SC 
1152 and submitted that the opening 


_ words “subject to the provisions of Sec- 


tien 110-E” in Rule 530-A exclude any 
choice to the claimant to approach the 
to file an application. 
for execution and he has to seek only 
the certificate under Section 110-E of 
the Act. I am unable to acceda to this 
ccntention. If the claimant had already 
invoked the provisions of Section 110-8 
ard filed an application for the certifi- 
cate, then, no doubt he would be barred 
irom filing any application for execu- 
tien under Rule 530-A, But if the ctaim-~ 
art chooses to file an application ` for 
execution under Rule 530-A instead of 


a certifi] 
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. {seeking a certificate under Section 110-E, 


-. the application cannot be thrown out as 


not maintainable. 

7:- The learned counsel for the res- 
pondent lastly urged that the - District 
Judge has no jurisdiction to entertain 
the application for execution and that in 
any case the application for execution 
can only be filed .before the Claims Tri- 
_bunal. It is clear from the order itself 
that the award itself was passed by the 
_ District Judge as Claims Tribunal 
Therefore, the E.P. for execution was 
filed before the Claims Tribunal, Le., the 
District Judge, 

8. In the result, the order of. the 
learned Additional District Judge, hold- 
ing that the E.P. was not maintainable 
is set aside and he is directed to restore 
the E.P.. No. :15/1973 in O.P, No, 76 of 
1967, to file and dispose it of according 
to law. The GMA, is allowed, accord- 
ingly with costs., 

Appeal allowed, 
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Nandipati Tati Reddi, Petitioner v. 
Syed Meera Hussaini and others, Res- 
pondents. 
Civil Revn. Petn. No, 4129 of 1977, D/- 
6-10-1978." 


Civil P. C. (5 of 1908), O. 21, R. 58 
(Prior to amendment in 1976) — Enquiry 
under — Nature of — Claim preferred 
before sale — Order thereon rendered 
after sale — Order, if one under QO, 21, 
R. 58. 


By its very nafure, the scope of en- 
quiry as contemplated by O. 21, R. 58, 
C.P.C. before amendment was a sum- 
mary one, In view of S. 97 (1) of the 
Amendment Act of 1976 with regard to 
attachment subsisting before the enforce- 
ment of the amended provisions, the old 
provisions of O. 21, R. 58, C.P.C. would 
continue to apply, (Para 5) 


Where a claim petition is preferred 
before the sale but the order on the 
claim petition is rendered after the sale, 
the order of the Court is not one falling 
under O. 21, R. 58 C.P.C. which is re- 
quired to be set aside by the aggrieved 
party by filing a suit within. one year 


*(Against order of Dist. Munsif Gudiwada 
D/- 25-10-1977.) | 


LV/LV/F112/78/SSG- 


N: Tati Reddi v. Syed Meera Hussaini (N, Rao J.) 


A. L RB. 


therefrom. Buf even in a case where the 
claim petition is preferred before the 
sale, but the sale takes place pending 
the petition, it cannot be said that in- 
vestigation has to be dropped. Thus, the 
investigation into the claim petition has 
to proceed and the nature of enquiry 
should be as laid down by O, 21, Rr. 58 
and 59 of the C.P.C. prior to the amend- 
ment. Position after amendment also 
pointed. (1970) 2 Andh LT 277 and AIR 
1974 Gau 14, Dist. (Paras 14, 16} 


Anno: AIR Comm. C.P.C, (9th Edn.}, 
O. 21, R. 58, Notes 1 and 49. 
Cases Referred: ` Chronological Paras 


AIR 1974 Gau i4 13 
(1970) 2 Andh LT 277 12 
AIR 1942 Bom 263 LI 
AIR “1942 Mad 41 (FB) 10 
AIR 1931 Mad 782- 10 


M. B, Rama Sarma, for Petitioner; 
Mohd, Imtiaz, for ‘Respondents Nos, Il 
and 2. 


ORDER:— This revision petition by 
the decree-holder is directed against the 
order of the District Munsif, Gudivada 
whereby he overruled the two objections 
raised by the decree~holder with regard 
to the maintainability of a claim petition 
and the nature of enquiry to be cons 
ducted into the said claim, 


2. The revision petitioner obtained a 
decree in O.S. No. 110/1969 against the 
2nd respondent and in execution of the 
decree, the immovable properties of the 
judgment-debtor were attached in the 
month of Feb. 1976, 18th July, 1977 was 
the date notified for sale of the proper- 
ties. The 1st respondent herein filed a 
claim petition on the said date objecting» 
to the attachment.. He also filed-a peti- 
tion for postponement of the sale, but. it 
was dismissed by the learned District 
Munsif and the sale was conducted as 
scheduled. Notice of the claim petition 
was ordered to the decree-holder and 
the judgment-debtor. The 3rd respon=< 
dent is the auction-purchaser, 


3. The decree-holder opposed the 
claim petition, When the claim petition 
came up for enquiry and the claimant 
sought to lead oral evidence, two ob- 
jections were raised that as per the pro- 
visions of O. 21, R. 58 of the C.P.C. as 
they stood prior to the amendment, the 
enquiry need be a summary one and tha 
an elaborate enquiry is not permissible, 
The other ground was, that in view of 
the sale, the claim petition under O. 21, 
R. 58 ¢C:P.C.,.can no more be investigat- 
ed. He sought a decision on these two 
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objections, As regards the maintainab~ 
lity, he held that as the claim petition 
was filed subsequent: to the enforcemert 
of the amendment to the C.P.C, the prc- 
visions of O. 21, R. 58 C.P.C, as amenc< 
ed would apply and that all 
have to be determined by the Court m 
the claim itself and not by a separate 
suit and therefore the enquiry need not 
be a summary one, On the second cor 
tention, he held that though a claim pe 
tition was filed before the sale actually 
took place and though postponement of 
the sale was refused, yet the claim 
petition can be investigated . into after 
the sale, This he held in the absence ef 
any direct ruling of this Court. 


4, At the outset, it can be said that 
the first question does not present ary 
difficulty. The view of the learned Dis- 
trict Munsif as to the nature of enquiry 
not being a summary one cannot be sup- 
ported, Under O. 21, R. 58 (2) as am- 
ended by Act 104 of 1976,. which came 
into force with- effect from :1-2-1977, all 
questions (including questions relating -0 
right, title or interest in the property 
attached) arising between the parties =o 
a proceeding and relevant to the adjudi- 
cation of the claim or objection shall be 
determined by the Court dealing with 
the claim or objection and not by a se- 
parate suit, Thus, the amended Code has 
deleted, O, 21, R, 63, C.P.C, which pre- 
vided that any order made in a claim 
petition under O, 21, R, 58, C.P.C, is sub- 
ject to a suit to be brought by the ag= 
grieved party, Thus, by its very nature, 
the scope of enquiry as contemplated ky 
O, 21, R. 58, C.P.C, before amendmen? 
was a summary one, The question =, 
whether the provisions of O, 21, R. 58 
C.P.C. as they stood prior to this am- 
endment would apply to the present pro- 
ceedings, 

5. The claim petition has come to ba 
preferred on 18-7-1977. But it is not m 
dispute that the’ attachment of the pre- 
perties in question was made as ear-y 
as in Feb, 1976, O. 21, R. 58 C.P,C, stands 
amended by S, 72 of the Amendmen? 
Act of 1976, S, 97 (1): of the Amendmen? 
Act of 1976 relating to Repeals and Sa- 
ings reads as follows:— 

“The provisions of Rr, 31, 32, 48 {(é), 
57 to 59, 90 and 97 to 103 of O, 21 of 
the First Sch. as amended or as. the caza 
may be substituted or inserted by S., £2 
of this Act, shall not apply or affect— 

(i) any attachment subsisting imme 
diately before the commencement of the 
ii S, BZ. E 
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Thus, with regard ‘to attachment” sub=., 
sisting before the enforcement of the 


amended provisions, the old provisions of 
O. 21, R. 58, C.P.C, would continue’ to 
apply, Needless to repeat that the scope 
of enquiry under the provisions of O, 21, 
R. 58, C.P.C. prior to this amendment| 
was a summary one. Thus, the view of 
the learned District Munsif that the en~ 
quiry was to be as if it is a suit cannot. 
.be supported. 


6. The next question urged is that the 
investigation into the claim petition need 
not be continued once a sale has taken 
place, The answer to this question is, 
of course, not free from difficulty, The 
trial Court noted that the claim petition 
in this case was preferred on the day 
when the property was notified for sale. 


%. The claimant has also sought the 
postponement of the: sale which was 
however refused, with the result that 
while on entertaining the claim petition 
notice was ordered to the respondents 
therein, the sale was allowed to take 
place, This clearly indicates that the 
objection to attachment was raised be- 
fore sale. Cases where the objection to 
the attachment by way of claim petition 
was raised after the sale, stand on a dif- 
ferent footing from an objection which 
has been raised before the sale takes 
place, I have already held above that it 
is the unamended provisions of O. 21, 
R. 58 (2) (as it stood before amendment). 
(sic) (omission) reads as follows:—~ 


“Where the property to which the 
claim or objection applies has been ad- 
vertised for sale, the court ordering the 
sale may postpone it pending the investi= 
gation of the claim or objection.” 


8 What was contended by Mr. M. B. 
Ramasarma, the learned counsel for the 
petitioner, is that once a claim petition 
fs filed, it was imperative to postpone 
the sale. But where it is not so postpon-~ 
ed and the sale had taken place,» the 
rights of the auction~purchaser come 
into existence, with the result that it 
cannot be said that the attachment still 
subsists or that the investigation into 
the objection to the attachment can still 
proceed. If the intendment of the Legis- 
lature was that where a claim petition 
was made before the sale takes place 
and such a sale cannot be effected pend- 
ing the claim petition, the above sub-rule 
would have laid down that the court 
*shall” postpone the sale, It is true that 
the intendment. of R, 60 indicates that 
the claim. petition should be disposed of 
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before the rights of a third party i.e., 


the -auction~purchaser are affected. It. 


may.not be out of place to refer to the 
amended provisions to construe the Le- 
gislative intention. Rule 58 (1) (a) of 
O. 21 of the C.P.C. as amended lays 
down that no claim or objection shail be 
entertained after the sale of the pro- 
' perty attached. But, in the present case, 
the objection has come to be.made be- 
fore the sale took place. The amended 
R. 59 of O. 21, C.P.C. reads as follows: 


“59. Where before the claim was pre- 
ferred or the objection was made, the 
property attached had already been ad- 
vertised for sale the Court may, | 

(a) if thè property is movable, make 
an order postponing the sale pending 
the adjudication of the claim or objec- 
tion, or 

(b) if the property is immovable, 
make an order that, pending the adjudi- 
cation of the claim or objection, . the 
property shall not be sold or, that pend- 
ing such adjudication, the property may 
be sold but the sale shall not be cons 
firmed.” 


9. Thus, even under the amended 
provisions, it is open to the Court to 
order the sale. But what is to be with- 
held is the confirmation of the sale. From 
the later provisions also, it is evident 
that the. investigation into the claim pe- 
tition need not be dropped even though 
the sale had taken place, It is difficult 
‘to infer that where a sale takes place 
the investigation into the claim petition, 
even though filed earlier to the sale, 
has to be dropped. A few decisions 
_which appear to have a bearing on this 
question are referred to hereafter, 


10. In Jagannadham ‘v. Pydayya, 
AIR 1931 Mad 782, it is held that where 
a claim under O. 21, R. 58 is put in 
after the property has been knocked 
' down in Court auction, the consideration 
or ifffestigation of such claim is not in- 
fructuous and the Execution Court is 
competent to hear the claim. What is 
contended by Mr, Ramasarma is that a 
later decision reported in Channanore 
Bank Ltd. v. Madhavi, AIR 1942 Mad 
41 (FB) has taken a different view. This 
later decision considered the question as 
to what would amount to an order: with- 
in the meaning of O: 21, R. 58,.so as to 
hold that the suit challenging the order 
need be brought within one year as laid 
down by O. 21, R. 63, C.P.C. In this 
case, a claim petition was © not pressed 
and it was dismissed. The question was 


ALR. 


whether such an order is adverse and 
whether a suit to set aside such an 
order was to be brought within one 
year from the date of the order, The 
ratio of this ruling is as follows :— l 

"Therefore, where the order “petition 
not pressed, it is dismissed” is passed 
on a petition which falls within Rule 58 
and the petitioner has not sought per- 
mission to withdraw it without prejudice 
to his rights it is obviously an order 
which is against him and required him 
to file a suit within a year from the 
date of the order if he wishes to reopen 
the matter.” 


1i. What Mr. Ramasarma, the learned 
counsel for the petitioner strenuously 
contended is that the argument pressed 
by him is supported by a decision of 
Bombay High Court reported in Nin- 
gauda Girimallappa v. Nabisaheb Abalal, 
AIR 1942 Bom 263. . That was 
which held what is an order within the 
meaning of O. 21, R. 58 that entails the 
bringing of a suit to set-aside that order 
within one year as laid down by O. 21, 
R. 63, C.P.C. The learned single Judge 
observed that if on a claim petition whe~ 
ther preferred either before or after thse 
sale, an order has been passed, such an 
order is not one falling under R. 58 so 
as to hold (sic) such order is to be got 
set aside within one year by way of a 
suit, as laid down by R. 63. The rele- 
vant passage is to the following effect. 


“But where the order under O. 21, 
R. 58 is passed after the sale has been 
held and proceeds on the ground that 
the application under O. 21, R. 58 is not 
tenable because the attachment has come 
to an end or that the claim cannot be 
adjudicated upon after the sale, the pro- 
visions of R. 63 would have no applica- 
tion.. In such a case the question whe- 
ther the application under O. 21, R. 58 
was made before or after the sale, is . 
immaterial inasmuch as the material 
date is not the date when the applica- 
tion was filed but the date when the 
Court passed an order on the applica- 
tion. Order 21, Rule 58 (2) read with 
©. 21, R. 60 indicates that the applica- 
tion under O. 21, R. 58 must be decided 
before sale. It is true that after the 
sale is held, it is liable to be set aside 
on several grounds within 30 days, af 
the expiration of which it becomes ab- 
solute, but the rights under the sale 
come into existence at its date and not 
when it is made absolute and the claim 
under O, 21, R. 58 must be disposed of 
before the right of the auction purchaser 


a case .. 
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begins from the date of the sale. . Con- 
sequently, where an order is passed 3y 
the executing: Court even within ane 
month after the sale actually took place 
to the effect that the court had no juris- 


diction to pass any order on the merñts 


of the claim petition and dismiss it on 
te ground, it does not fall under O, 21 

63.” 

12. To say that an order passed on 
a claim petition subsequent to the sale 
(though the claim petition itself is pre 
ferred before the sale) does not fall un- 
der ©. 21, R. 58, C.P.C. is altogether cif+ 
ferent from the question whether the n- 
vestigation into the claim can proceed 
even after the sale. In Satyanarayena 
v. Somasundaram (1970). 2 Andh LT 277 
a Division Bench of this Court had. to 
consider a case where a claim petit.on 
was preferred after the sale, but before 
confirmation. It is, however, not necs- 
sary to reiterate the consequences of 
confirmation of sale as such a confirma- 
tion relates back to the date when ~he 
auction. purchaser purchases the property 
in the Court sale, though the confirma- 
tion of it takes place later. The Division 
Bench of this Court held that an obj=c- 
tion to the attachment does not lie wn- 
der O, 21, R, 58 when once the sale is 
held. That case is therefore differant 
from the facts on hand. ; 

13. In Nirode Ranjan Dey v. Un_on 
of India, AIR 1974. Gau 14, Goswami, 
C. J, (as he then was) held that obj=c- 
tions to attachment cannot be entertain- 
ed subsequent to execution sale,. Taat 
was also a case where.the claim peti- 
tion was received after the sale, but 22- 
fore the confirmation of the sale, 


14. In the light of the Bombay rul- 
ing referred to above, all that 
said is that where a claim petition is 
preferred before the sale but the order 
on the claim petition is rendezed 


after the sale, the order of the Court - 


is not one falling’ under Order 21, 
Rule 58, C. P. C. which requires to 
be set aside by the aggrieved party 
by filing a suit within one year there 
from, But even in a case where he 
claim petition is preferred earlier to zhe 
Sale, but the.sale takes place pendng 
the petition, no authority lays down 
that investigation has to be dropped. 
Therefore, the contention that the inv2s~ 
tigation into the claim petition need not 
be proceeded with after the sale takes 
place cannot be accepted. The result 


of it is that the investigation into he 
she 


claim petition has to proceed and 
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can be. . 
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nature of enquiry should be as laid down 
ky O. 91 Rr. 58 and 69 of the C; P.C. 
Erior to the amendment, 

15. I may, however, note that.” for 
rurposes of this case it is not necessary 
t consider the question .whether the 


eemedy of a suit contemplated by O. 21, 


E. 63 of the unamended Code would be 
evailable with regard to any order pass- 
ed in this claim petition or what the 
wemedy would be against an order on - 
the claim petition. Such a consideration 
would amount to enlarging the scope of 
this revision petition and it is also pre- 
mature. 

16. The revision petition is therefore, 
erdered holding that- the enquiry into 
“he claim petition is to proceed, but un- 
eer the provisions of O. 21, Rr. 58 and 
9 of the C.P.C, prior to the amendment, 

to the extent they are saved. There will, 
owever, be no order as to costs. 

Order accordingly. 
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Koduru Sriganga Reddy and others, 
~etitioners v. The Commissioner, En- 
dowments Department, Hyderabad, and 
another, Respondents. 
ane Petn, No, -3506 of 1977, D/- 4-10- 

A. P., Charitable and Hindu Religious 
-nstitutions and Edowments Act (17 of 
1966), Ss. 15 and 16 ~—- Non-hereditary 
crustees — Term of appointment — It 
uas to -be reckoned from date when. 
rath is administered under S. 16 (2) and. 
not from date of appointment. 


A reading of Ss. 15 and 16 shows that 
“he Assistant Commissioner constitutes 
“he Board of -Trustess. Every trustee 
: appointed by him holds office for a 
Jeriod of three years. Before a trus- 
‘ee enters upon his office, the Commis- 
„ioner or any other person authorised 
əy him, shall administer to the trustee 
“he oath of office and secrecy. Therefore 
a trustee does not take the oath he 
zannot enter upon his office. The oath 
zannot be taken by himself,. but it has 
=o be administered to him by an autho- 
sity under the Act. In these circum- 
stances, it has to be held that the term 
wf three years has to be reckoned only 
=<rom the date when the oath is admin- 
tered to a trustee but not when he is 
appointed. ~ (Para 5) 


LV/AW/FOSO/TS/AMGIIVI ` | 
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The fact that the order of appoint- 
ment states that the trustees were ap= 
pointed for a period of three years from 
the date of the order is not material. 
The trustees are appointed under the 
Act, according to the procedure prescrib~ 
ed thereunder and, therefore, the ques- 
tion should be decided only in terms af 
the Act. (Para 6) 


P, Babulu Reddy, for Petitioners; Gov- 
ernment Pleader for G, A, D. (for No, 
1) and E. Kalyanaram (for No, 2), for 
Respondents, | 


. ORDER :— An interesting question of 
law is raised in this writ petition. It is 
whether. the term of ‘non-hereditary 
trustee’ appointed by the Deputy Com- 
missioner under Sec. 15 of the Andhra 
Pradesh Charitable and Hindu Religious 
Institutions and Endowments Act, 1966 
(hereinafter referred to as ‘the Act’) is 
to be reckoned from the date of their 
appointment or from the date when 
they take the oath of office and secrecy. 


2 The petitioners along with twa 
others were appointed as ‘non-hereditary 
trustees’ of Sri Udayakaleswaraswami, 
Venugopala and Lakshminarasimha- 
Swamy temples of Gondavaram Village 
in Kovur Taluk, Nellore District by the 
Deputy Commissioner, Endowments De~ 
partment, Kurnool, by his proceedings 
.dated 20th Sept. 1974 for a period of 
three years from the date of his order. 
Under the same proceedings, the Deputy 
Commissioner also directed the trustees 
to assemble in the office of the Execu~ 
tive Officer of the temple on 4th Oct. 
1874 to take oath of office and secrecy 
before they enter upon their office and 
to elect one amongst themselves as 


Chairman of the Trust Board. ‘The In<. 


spector, Endowments Department, Kovur 
was authorised to conduct that meeting. 
Meanwhile one Ch, Ramaiah, question~ 
ing the appointment of the trustees, filed 
a revision petition before the Commr., 
Endowments Dept. and obtained inte- 
rim stay of the orders of the Deputy 
Commissioner on 3rd Oct, 1974, There- 
fore, the trustees could not assemble 
on’ 4th October, 1974, take the oath and 
also elect the Chairman of the Trust 
Board. The petitioners filed a petition 
before the Commissioner to vacate the 
interim stay, but; since no orders wera 
passed for more than one year, they fiks 
ed a Writ Petition in this Court, and a 
direction was issued to the Commissioner 
to dispose of the revision petition. The 
Commissioner dismissed the revision on 


Sth Feb., 1976, Thereafter, the Assistant 
Commissioner called for a meeting of 
the Trust Board and administered the 
oath to them only in March, 1976 and 
they are functioning as trustees since 
then. While so, the Commissioner call- 
ed for applications to constitute a fresh 
Trust Board to the temples from 19th 
September, that is, after counting the 
three years period of their term from 
the date of their appointment 20th Sep- 
tember, 1974, 

3. It is contended on behalf of the 
petitioners that a trustee cannot enter 
upon his office until the oath is admin- 
istered to him and, therefore, the term 
of three years has to be reckoned only 
from the date when the oath was ad- 
ministreed to him, 

4. In order to appreciate this conten- 
tion, it is necessary to refer to Ss. 15 
and -16 of the Act, The petitioners are 
appointed as trustees by the Deputy 
Commissioner under S, 15 (2) of the Act, 
which provides that the Deputy Com- 
missioner may constitute a Board of 
Trustees consisting of not less than five 
and not more than seven persons ap- 
pointed by him, Sub-sec. (5) of Sec, 15 
provides that every trustee appointed 
under the Act shall hold office for a 
term of three years unless in the mean- 
while he is removed, dismissed, or has 
resigned or otherwise ceases to be a 
trustee, Section 16 (2) provides, that 
before a trustee enters upon his office, 
the Commissioner or any other person 
authorised by him in this behalf, shall 
administer to the trustee the oath of 
office and secrecy according to the forms 
prescribed for the purpose, 


5 A reading of these provisions 
Shows that the Assistant Commissioner 
constitutes the Board of Trustees, Every 
trustee so appointed by him holds of- 
fice for a period of three years, Before 
a trustee enters upon his office, the 
Commissioner or any other person au- 
thorised by him, shall administer to the 
trustee the oath of office and secrecy.) 
Therefore, if a trustee does not take the 
oath he cannot enter upon’ his office. 
The oath cannot be taken by himself, 
but it has to be administered to him by 
the Commissioner or some person autho- 
rised by him, In these circumstances, 
it has to be held that the term of three 
years has to be recokned only from the 
date when the oath is administered to 
a trustee, but not when he is appointed. 

6. The learned Government Pleader 
relying upon the order of the Deputy 


A 


“t 
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Commissioner ‘dated~ 20th Sept., 1974 
which says that the petitioners were a>- 
pointed for-a period of three yeærs 
from the date of his order, has submit- 
ted that. their term should be reckon= 
ed only fram the date of the orcer, 
that is, 20th Sept., 1974, The trustees 
are appointed under the Act, according 
to the procedure prescribed thereunser 
and, therefore, the question should 38 
decided only in terms of the Act. Coa- 
sequently, I am. of the opinion that ine 
term of the trustees must be reckon2d 
only from the date when the oath of cf- 
fice and secrecy was administered to 
them. If so, the petitioners who w=re 
administered the oath only in March, 
1976- are entitled to remain in office 
till March, 1979. Therefore, the notiza 
issued by the Commissioner dated ich 
Sept., 1977 to the Executive Officer of 
the temples informing him that the term 
of the Board of Trustees had expired on 
19th Sept., 1974, and to issue a notifiza- 
tion calling for applications for appoint- 
ment of fresh trustees is set aside, Tae 
Commissioner is at liberty to maze 
fresh appointments for the Trust Boerd, 
after the period of three years elapses 
from the date when the petitioners ware 
administered the oath of office, Accorid= 
ingly the Writ Petition is allowed, bat 
in the circumstances of the case, wiii- 
out costs, Advocate’s fee Rs. 100/-. 
Petition allowed. 


~ 
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Kilari Mammi and others, Appellants 
v. Barium Chemicals Ltd, and others, 
Respondents. 


A, A. O. Nos. 582 of 1975, 450 of 18"6 
and 411 of 1977, D/- 3-10-1978. © 


(A) Torts —— Vicarious liability — M>- 
gligence — Stationing vehicle in public 
place — Vehicle put in motion in ab- 
sence of driver by an employee of owm=2r 
of vehicle — Accident -— Liability of em- 
ployer for wrongful or negligent act f 
his servant, (Motor Vehicles Act (192%), 
Section 84), 


The master is nof responsible for a 
wrongful act done by his servant Um- 
less it is done in the course of his em- 


*(Against order of Motor Accidents 
Claims Tribunal (Dist. J.) Khammaa, 
D/- 27-2-1975). 


LV/AW/P648/78/LGC 





Barium Chemicals Ltd, ASP. 75 
ployment. It is deemed to be so done if it 
is either (i) the wrongful act authorised 
by the master or (ii) the negligent or 
-raudulent mode of doing the same act 
authorised by the master, In other 
words, a master is responsible not mere- 
-y for what he authorised his servant to 
do but also for the way in which he 
does that which he was authorised to 
do. The master may also be responsi- 
ble . even if the servant impliedly, 
hough: not expressly, permits an un~- 
authorised person to do an act as where 
he leaves a vehicle in such a manner 
that it is reasonably foreseeable that the 
third party will attempt to drive it. 
Case law discussed, — . (Para 19) 


Under S, 84 of the Motor Vehicles 
Act responsibility is cast on the person 
who is driving or in charge of the vehi- 


ele when a vehicle is parked in a pub=~ 


He place to take such measures as are 
essential to: ensure that the vehicle can- ` 
not be accidentally put in motion in the 
absence of the driver, unless there is 
in the driver's seat a person duly licens- 
ed to drive the vehicle, In the instant 
case the driver in leaving the ignition 
Eey in the vehicle knowing that B, an~ 
ather employee of the owner of the jeep 
was not duly licensed to drive the vehi- 
cle failed to ensure that the vehicle can- 
mot be accidentally put in.-motion in ` 
his absence. Thus, he failed to discharge > - 
the statutory duty cast on him under 
S, 84 and is undoubtedly guilty of negli- 
gence and his master was liable for the 
negligent act. (Para 22) 

It is clearly established by the evi- 
dence of the driver of the car that he 
eft the ignition key in the jeep and 
Jeft the jeep leaving B in the jeep and 
went to the tailor’s shop. At that time 
B drove the jeep and caused the acci- 
dent. The mere fact that the driver 


left the jeep and went to the tailors 


shop is no act of negligence. But the 
driver left after leaving the ignition key 
in the jeep. That readily provided the 
means to B who was in the jeep to 


start the vehicle and drive off. The dri- . 
foreseen - 


ver should have reasonably 
that a third party will attempt to put 
the vehicle in motion in his absence if 
the ignition key was found in the vehi- 
cle. Therefore, the negligent act of the 
driver in so leaving the ignition key 
was the real and effective cause of the 
eccident and the master was answerable. 
(Para 21) 
Anno: AIR Comm. M, Ve Act (ist 
Edn,),. 5. 84 N, L: Si 


æ 
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(B) Motor Vehicles Act (4 of 1939} 
S. 96 (2) — Defences open to insurer — 
Vehicle driven by person having no 
driving licence, 

Under S. 96 (2) (b), breach of a spe- 
cified condition of the policy is one of 
_ the grounds that can be pleaded in de- 
fence of an action against the Insurance 
Company. (Para 24) 


Where due to the negligence of the 
authorised driver, a third person who 
. had no driving licence, drove the vehi- 
cle resulting in the accident S, 96 (2). is 
. not a bar to the maintainability of the 
claim against the Insurance Company. 
1977 Acc CJ 462 (Andh Pra), Distinguish- 
ed. a (Para 24) 


Anno: AIR Comm. M. V. Act (ist 
Edn.), S. 96, N. 4. 
_ Cases Referred : Chronological Paras 
AIR 1978 Andh Pra 310 : (1978) 2 Andh 
WR 51 23 


1978 Acc CJ 53 (Punj & Har} 16. 
1977 Ace CJ 462 (Andh Pra) 24 
AIR 1967 All 287 . 14 
AIR 1956 Mad 641 ia 5 
(1915) 1 KB 644: 112 LT 13%, Ricketts 

v. Tilling Ltd. 13, 14, 15 


(1897) 1 QB 240: 75 LT 617, Engelbart 
v. Farrant & Co. 11, 14 


C. Narsimha Charya, for Appellants in 


all the Appeals; A. Krishna Murthy, 


(for No, 1), and S. V. R. S. Somoyajulu 
(for No, 4), for Respondents, 


JUDGMENT :— In a motor accident 
that occurred at about 3 P.M. on 22-1~ 
1972 in the fancy shop of Shah Pratapji 
Kanmal in. the main Bazar of Kothagu- 
dem, a number of articles in the shop 
were damaged. Kilari Mammi of 
Kothagudem who had come to the shop 
to purchase fancy goods received griev- 
ous injuries; Jaber Singh, a boy aged 
15 years who was working as the sales 
boy in the shop also received grievous 
injuries. The managing partner of the 
said fancy goods shop (who shall here- 
inafter be referred to as “the first peti- 
tioner”) .filed O. P. No. 54 of 1972 
claiming Rs. .10,914-95 Ps, for the esti- 
mated damage to the property caused by 
‘the motor accident. Kalari Mammi, 
: (who shall hereinafter be referred to as 

‘the second petitioner’) and Jaber Singh, 
(hereinafter referred to as ‘the third pe- 
titioner’) filed O. P. Nos. 55 and 56 of 
1972 each claiming Rs. 9,500/- ` and 
Rs. 7,500/- respectively, as damages . for 
the bodily injuries and mental agony 
suffered -by each one of them, The res- 
pondents in all the three original peti- 


tions are common, The first respon- 
dent, the Barium Chemicals Ltd., which 
is a Firm having its headquarters’ at 
Ramavaram, adjacent to Kothagudem, is 
the owner of the jeep bearing Registra- 
tion No, A.P.H, 1502 which was involv- 
ed in the accident, The second respon= 
dent, Ch. Satyanarayana, was a clerk- 


‘cum-store kepeer of the first respondent 


and the third respondent was the driver 
of the said jeep and was an employee 
of the first respondent. The 4th res- 
pondent is the New India Fire & Gene- 
ral Insurance Company, Bombay, with 
whom the jeep A.P.H. 1502 was insured, 


2. The case of the petitioners -shortly 
stated’ is as follows : On 22-1-1972 at 
about 3 P.M, the shop of the first peti- 
tioner was. open. The second petitioner 
had came to the shop with her daughter. 
She was purchasing some fancy goods, 
The third petitioner was working in the 
shop. While so, a jeep A.P.H, 1502 dri- 
ven by the second respondent rushed 
into the shop and dashed against the 
racks in which the fancy articles were 
kept. Due to the rash and negligent 
driving of the second respondent, some 
articles in the shop (were) damaged and 
some others were destroyed; the second 
petitioner sustained fracture of her legs 
and hands and the third petitioner sus- 
tained fracture of his two legs, The 
second and third petitioners were rushed 
to the Hospital at Khammam, The first 
petitioner immediately gave a report to 
the Police who came to the shop of the 
first petitioner and conducted a pancha- 
nama regarding the damage caused to tha 
property of the 1st petitioner. Ex. A-2 
is the certified copy of the panchanama. 
The Police filed a charge-sheet against 
the second respondent in C. C. No. 87 
of 1972 under Ss. 338 and 337, I. P. G. 
and under S. 3 of the Motor Vehicles 
Act for rash and negligent driving, be- 
fore the Judicial First Class Magistrate, 
Kothagudem. The second respondent 
was convicted under Ss. 338 and 337, 
1P.C, and S. 3 of the Motor Vehicles 
Act and he was sentenced to pay a fine 
of Rs. 100/-, Rs. 50/- and Rs. 20/- res- 
pectively under each court. Ex. A-5 is 
the certified copy of the judgment. 


3. The first petitioner got a - notice 
issued through his advocate, the 
office copy of which is Ex, A-19, to res- 
pondents 1 and 2 claiming a sum of 
Rs. 10,914-95 Ps, being the. damage to 
the property suffered by the first (peti- 
tioner) as a -result of the accident accord- 
ing to the panchanama Ex. A-2 prepar- 
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ed by the Sub-Inspector of Poic 
Kothagudem, The. first respondent .ga 

a reply. notice issued admitting that th? 
second respondent was its employee bu 
he was only a.clerk, that he was 
entrusted with any such work such =Œ 
driving the jeep and therefore, the first 
respondent was not responsible for tke 
negligent driving of the jeep by the s= 
cond respondent.. Thereupon, the firt 
petitioner filed O, P. No, 54/1972 claim- 
ing damages against the four ` respon 
- dents. It is contended in the petitiea 
that the Insurance Company is liable > 
pay damages under the terms of the I> 
Surance Policy, Ex. ‘B-2 dated 4-8-1974 
issued by the 4th respondent. The secom 
and third petitioners similarly filed <= 
P. Nos, 55 and 56 of 1972 against t= 
four respondents claiming as damages 
Rs. 9,500/- and Rs, 7,500/- respectively 
for the bodily injuries and mental 
agony suffered by each of them. 


4. In all-the. three petitions the first 
respondent resisted the claim contendi=g 
inter alia that the third respondent aloza 
was engaged as the driver of the jeep, 
A.P.H, 1502 involved in the accident af 
which he’ was the owner, that the second 
respondent was only employed as clesk 
and he was never entrusted with tre 
vehicle and he was never asked or pé=~ 
mitted to drive the jeep, that tre 
second respondent without the kno- 
ledge and consent of the first respondext 
drove the vehicle and therefore, thre 
first respondent was in no way liabe 
for the unauthorised act of the secozd 
respondent. The quantum of compense- 
tion claimed by the petitioners was abso 
challenged as excessive, The comm 
_ stand of the second respondent in - xl 
the three petitions was that he was ret 
the driver driving the jeep at the tince 
of accident and that it was not tm 
that the third respondent entrusted tke 
jeep to him. The second 
contended that one person by name Pura- 
shotham who was also an employee af 
the first respondent company was in tte 
jeep and that the third respondent acd 
Purushotham alone were responsible. Žar 
the accident and ne was in no way res- 
ponsible, : . 


. 5. The plea of the third PETE 
was that he never entrusted the jeep -0 
the second respondent and did not =- 
low the second respondent to drive fie 
vehicle, He stated that he was not at 
all sitting by the side of the secasd 
respondent at the time of the accident 


respondent. 


- 
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and that the second respondent: alone 
was liable for damages. According to. 
him he parked the jeep and went to a 
laundry to get his clothes ironed and 
that the second respondent without -his 
knowledge started the vehicle and as he 
was not a licensed driver, he could not 
control the vehicle and the jeep rushed 
into the shop of the first petitioner re=« . 
sulting in the accident. He denied his 
liability for the unauthorised and ille~ 
gal acts of the second respondent, 


6. The 4th respondent-Insurance 
Company filed a counter in all the three’ 
petitions contending inter alia that the 
Insurance Company was not liable for 
the acts of the second respondent who 
was not a licensed driver and that the 
Insurance Policy -does. not cover such a 
risk. ‘The amounts claimed by the pe- 
titioners towards compensation were also 
challenged as excessive. i 


7. All the three petitions were club- 
bed together and enquired into with the - 
consent of the parties. 


8. The following common issues were 
framed in all the three petitions ; 


1, Is the occurrence due to the rash 
or negligent driving of the vehicle A.P. 
H, 1502? 

.2, To what compensation, if any, is 
the petitioner entitled and against. which 
of the respondents? T 


3. To what relief? 


9. On behalf of the petitioners 7 wit- 
nesses were examined of whom P, Ws.1 
to 3 are petitioners 1 to 3, On behalf 
of the respondents only 3rd respondent 
was examined as R. W, 1, Exs. A-1 to 
A-37 were marked on behalf of the pe- 
tioners while Exs. B-1 and B-2 wera 
marked on behalf of the respondents, 
On an evaluation of the entire evidence 
oral and documentary — adduced in the 
case, the Motor Accidents Claims Tri~ 
bunal-cum-District Judge, Khammam, 
held on issue No, 1 that the occurrence 
was due to the rash and negligent driv- 
ing of the jeep by the second respon~ 
dent. On issue No, 2 the Tribunal, how- 
ever, held that the petitioners were only 
entitled te claim damages against the 
second respondent, The Tribunal fur- 
ther held. on issue No, 3 that the- first 
petitioner failed to establish the actual 
quantum of damages suffered by him 
and, therefore, it was not posstble to 
pass any. decree in his favour. As . re- 
gards the claim of petitioners 2 and 3, 
the Tribunal held that the compensation 
amea, . by, them was- not excessive and 
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accordingly passed a decree for Rupees 
9,500/- against the second respondent in 
favour of the second petitioner and a 
decree for Rs, 7,500/- against the second 
respondent in favour of the third peti~ 
tioner, In the result, the learned Dis- 
trict Judge dismissed O, P. No, 54 of 
1972 without costs and allowed O., P. 
Nos. 55 and 56 of 1972 against the se- 
cond respondent alone with costs. Hence 
the petitioners in O. P. Nos, 54, 55 and 
56 of 1972 have filed respectively C., M 
A. Nos. 411/77, 582/75 and 450 of 1976, 


10. The first and foremost contention 
- of the learned counsel for the petition- 
ers-appellants is that the Tribunal hav- 
ing held that the accident was the re- 
sult of the negligence on the part of 
the third respondent in leaving the igni~ 
tion key in the jeep and going away to 
the laundry erred in not granting a de- 
“cree against respondents Nos, 1, 3 and 
4. It may also be noticed that it is also 
the finding of the Tribunal that the se- 
cond respondent was not trained in tha 
driving of the motor vehicle, that he 
took fancy to drive the jeep in the ab- 
sence of the authorised driver, the third 
respondent, and he could not control the 
vehicle and allowed the jeep to run m= 
to the shop of the first petitioner and 
the second respondent was, therefore, 
clearly guilty of negligence and was li« 
able to pay damages to all the petition- 
ers, The learned counsel submits that 
the 3rd respondent was guilty of neglect 
of duty when he left the jeep leaving 
the ignition key in it and the person 
left in charge of vehicle was an unlicenc< 
ed person. He argued that the 3rd res- 
pondent should have foreseen that by 
leaving the ignition key an unauthoris~ 
ed person may attempt to drive the 
vehicle. The question, therefore, is, Did 
the accident happen because of the ne- 
glect of duty by the third respondent? 


11. In Engelhart v. Farrant and Co. 
(1897) 1 QB 240 Lord Easher M, R, 
dealing with the liability of an emplo- 
yer for wrongful and negligent act of 
his servant observed +; : 


. “There is no rule of law to prevent a 

master being liable for negligence of his 
servant whereby opportunity was given 
for a third person to commit a wrong- 
ful or negligent act immediately produc- 
ing the damage complained of, Whether 
the original negligence was an éffective 
cause of the damage is a question of 
fact in each case.” 

12. The facts in that case were; the 
defendant had employed a man by 


name Mears to drive a cart with instruc- 
fions not to leave it and with a lad 
of seventeen called Tucker to go .with 
the cart for the purpose of delivering 
the parcels, Tucker was not entrusted 
with the driving and in fact had been 
forbidden to interfere with it, Mears, 
the driver, left the cart leaving Tucker 
in the cart and went into the house te 
get some oil for the lamp in the cart, 
While the driver was absent, Tucker 
drove the cart and -came into collision 
with the plaintiff's carriage, It was held 
that in an action to recover the damaga 
caused by the collision, the negligence 
of the driver in so leaving the cart with 
the lad in the cart with the means of 
driving off at any moment was an ef- 
fective cause of the damage and that 
the defendant was, therefore, liable, 


13. In Ricketts v, Tilling Ltd: (1915) 
1 KB 644 the facts were these: The dri- 
ver of an omnibus allowed the conduc- 
tor who was not authorised to driva 
the omnibus, The conductor being in- 
experienced and incompetent to drive 
the motor omnibus, the motor omnibus 
mounted the foot-pavement and knocks 
ed down and seriously injured the plain~ 
tiff, who was standing there, In an 
action brought by the plaintiff against 
the defendants, Phillimore L, J, stated) 

“The question here really is, was the 
driver still in charge of this omnibus, 
and did the accident happen because ha 
neglected his duty? 

Pickford L. J. summarised the position 
in these words 3 

“It seems to me at any rate that 
there is evidence of negligence on his 
part, he being there and still having the 
duty of the controlling and the driving . 
of the. omnibus, in allowing the omni- 
bus to be negligently driven whereby 
the accident happened.” 

And Buckley L. J, stated 3 


“It is a question for the jury whether 
the effective cause of the accident was 
that the driver committed a breach of 
his duty (which was either to prevent 
another person from driving or, if he 
allowed him to drive, to see that he 
drove properly), or whether the driver 
had discharged that duty.” 


14. The liability of the master for 
servant’s acts, laid down in Engelhari’s 
case (1897-1 QB 240)’ and reiterated in 
Rickett’s case ((1915) 1 KB 644) (referred 
to supra) has been enunciated in Uttar 
Pradesh Govt. v. Ram Milen, AIR 1967 
All 287.:In that case, D-2 the driver, and 
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D-3, the mechanic, were servants of D-L 
the Government. of Uttar Pradesh, The 
driver was put in charge of the vehic-e 
and was authorised by the. master, ze 
drive, control and manage it, The duty 
of the mechanic’ was only to repair the 
defects in the said vehicle and not “e 
drive the same. While the vehicle was 
on the road, the driving of the velice 
which was within the scope of employ- 
ment of the driver, was entrusted ky 
him to the mechanic, The. driver was 
sitting by the side of the mechanic. The 
vehicle met with an unfortunate acd- 
dent while the mechanic was drivinec. 
The plaintiff, who was a passenger m 
the bus, received serious injuries. In a 
suit for damages by the injured plainti$ 
the Government was held Hable. Th? 
Court observed (at p, 291):— 


“The act of the driver, in entrusting 
the mechanic with the task of driviug 
the vehicle was an improper mode 2 
performance of his own duty as a driv?! 
and was, therefore, an unauthorised 
mode of acting within the scope of is 
employment xx XX 

«. there can be no manner of douzt 
that the master, i.e., the Government af 
Uitar Pradesh, must be held liable for 
the damages caused fo the plaintiff bz- 


cause the damages were a result of tha- 


negligent performance of his duty b7 
the driver, Even supposing for a moment 
that the Government had issued instruc- 
tions to the driver not to delegate ks 
duty, the Government would stil 3 
liable on the principle enunciated 1 
Rickett’s case (1915-1 KB 644).” 


15. In Managing Director, R.U.L. 
Service Ltd. Rasipuram v. Ramaswamy, 
AIR 1956 Mad 641 the Madras Higa 
Court held that the master was lialle 
for the acts of his servant, In that case, 
the plaintiff sustained injuries while 23 
was travelling in the defendant’s bus, 
the conductor of which was permitted t9 
drive the bus, The driver was sitting by 
the side of the conductor when the acd- 
dent occurred on account of the neglix 
ence on the part of the conductor. Ta2 
learned Judge in that case referred io 
Ricketts case (1915-1 KB 644) and, fcl- 
lowing the principle laid down there, 
held that the plaintiff was rightly e2- 
titled to damages from the master, 


16. In Tara Singh v, Mangal Singt, 
1978 Ace Cy 53 (Punj & Har} the own=t 
of the vehicle had given the vehicle for 
repairs, An unlicensed worker drove tia 
vehicle and knocked down a cyclist, Bt 
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was held that the truck-would be deem-~ 
ed to have been driven by the unlicens< 
ed worker in the course of his employ- 
ment and that the damages could be 
recovered from the owner of the vehicle. 


17. Turning now to the texts on the 
Law of Torts, “Salmond on the Law of 
Torts”, 13th Edition at page 122, enun% 
clates the following principle: 

“A master is not responsible for a 
wrongful act done by his servant unless 
it is done in the course of his employ- 
ment, It is deemed to ba so done if it is 
either (1) a wrongful act authorised by 
the master, or (2) a wrongful and un- 
authorised mode of doing some act au- 
thorised by the master.,........ Im other 
words, a master is responsible not mere- 
ly for what he authorises his servant to 
do, but. also for the way in which he 
does fraudulently that which’ he was 


aathorised to do honestly, or if he does” © 


ristakenly that which he was authorised 
te do correctly, his master will answer 
for that negligence, fraud or mistake,” 


18. Later on at page 123, the learned | 
aithor proceeds to observe: 

“There are however, cases in which 
it has been held that a servant who is 
authorised to drive a motor vehicle, and 
who permits an unauthorised ‘person to 
drive it in his place, may yet be acting 
within the scope of his employment, The 
act of permitting another to drive is a 
mode, albeit an improper one, of doing 
the authorised work, 

The master may even be responsible, > 
if the servant impliedly, and not ex- 
pzessly permits an unauthorised person 
to drive the. vehicle, as where he leaves 
it unattended in such a manner that it 
is reasonably foreseeable that the third 
party will attempt to drive it.” {The 
underlining is mine). 


19. The principles that can be glean- 
ed from the aforesaid discussion devoted 
te the decided cases and texts are, (1) 
The master is not responsible for a 
wrongful act done by his servant unless 
it is done in the course of his employ- 
ment, (2) It is deemed to be so done if 
itis either (i) the wrongful act authoris- 
ed by the master or (ii) the negligent or 
fraudulent mode of doing the same act 
authorised by the master, In other werds,}- 
a master is responsible not merely for 
what he authorised his servant to do but 
also for the way in which he does that 
which he was authorised to do.. (3) The 
taster may also be responsible even 
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the servant impliedly, though not ex- 
pressly, permits an unauthorised person 
to do an act. as where he leaves a vehicle 
in such a manner that it is reasonably 
foreseeable that the third party will at~ 
tempt to drive it, 


20.. Keeping the aforesaid principles 
in mind, let me now examine the facts 
of this -case and see whether the acci- 
dent occurred because.of the negligent 
act of the driver-the third respondent, 


21. The third respondent is examined 
as R.W. 1 in the case. It is in his evi- 
dence that he was the driver of the jeep 
A.P.H. .1502 owned by the Ist respon- 
dent-Firm and he drove the jeep on 
22-1-1972 from the office to the bazar 
in Kothagudem on. the work of the firm. 
According to this witness he parked the 
jeep in the bazar in front of Kamal 
|Automobiles; left the ignition key in the 
jeep and went to the shop called Murali 
Tailors, while Satyanarayana, the second 


respondent was sitting in the jeep. He 
also admitted in the cross~examination 
that he had to keep the ignition key 


with him but he left the key in the jeep 
because second respondent was sitting in 
the jeep. He admitted that from the 
Tailor’s shop he went to the laundry to 
get his shirt ironed and while he was 
at the laundry he heard some sound 
and he looked at the jeep and noticed 
the jeep moving forward and Satya- 
narayana sitting in the jeep and the jeep 
running into the fancy goods shop which 
‘lis nearby resulting in the accident. It is 
jthus clearly established by the evidence 
of the third respondent that he left the 
ignition key in the jeep and left the 
jeep leaving the second respondent in 
the jeep and. went to the Murali Tailor 
Shop, At that time, the second respon- 
dent, an employee of the first respon- 
dent drove the jeep and caused the acci- 
dent. The question is: Did the accident 
happen because of the negligent act of 
the driver? The answer must be in the 
affirmative. The mere fact that the third 
_respondent left the jeep and went to the 
Tailors shop is no act of negligence. 

ut the third respondent left by leaving 
he ignition key in the jeep. That readi- 
ly provided the means to the 2nd res- 
pondent who was in the jeep to start 
he vehicle and drive off.. The third res- 
sondent should have reasonably foreseen 
that a third party will attempt to put 
ha vehicle in motion in his absence if 
ithe ignition key was found in the vehi- 
cle. Therefore the negligent act of 
the 3rd respondent in so leaving. the 


ignition key was the real and effective 
cause of the accident and the. master 
was answerable, 


22. Under Section 84 of the Motor 
Vehicles Act responsibility is cast on the 
person who is driving or in charge of the 
vehicle when a vehicle is parked in a 
public place to take such measures that 
are essential to ensure that the., vehicle 
cannot be accidentally put in motion in 
the absence of the driver, unless there 
is in the driver’s seat a person duly 
licensed to drive the vehicle. The third 
respondent in leaving the ignition key 
in the vehicle knowing that the second 
respondent was not duly licensed to 
drive the vehicle failed to ensure. that 
the vehicle cannot be accidentally put 
in motion in his absence. Thus he failed 
to discharge the statutory duty cast on 
him under S. 84 of the Motor Vehicles 
Act and is undoubtedly guilty of neglig- 
ence and his master was liable for the 
negligent act. Therefore, the Tribunal 
below was in error in holding that nei- 
ther the third respondent nor his master, 
the first respondent, was liable for the 
damages, 


23. The learned counsel for the first 
respondent placing reliance on the deci~ 
sion of this Court in M. Visalakshmi v. 
Treasurer, Council of India Mission of 
The Luthern Church in America, Gun- 
tur-2, (1978) 2 Andh WR 51: (AIR 1978 
Andh Pra 310) submits that the first 
respondent who was the master was not 
vicariously liable for the act of the 
driver who had acted contrary to the 
statutory provisions. In that case, the 
driver of the Fiat car was taking the car 
from Rajahmundry to Guntur for servic- 
ing, On the way, the driver picked up 
some passengers to make some money 
for himself. The vehicle met with an 
accident and three of the passengers 


. picked up by the driver died in the acci- 


dent. In a claim application filed under 
S. 110-A of the Motor Vehicles Act by 
the dependants of the deceased passen- 
gers it was held that the master was not 
liable vicariously for the acts of the 
driver since the act of the driver in 
picking up the passengers fell outside 
the scope of his employment. In this 
case, as already found, the driver acted 
negligently in the course of his employ- 
ment by leaving the ignition key in the 
car knowing that the person sitting in 
the car was not licensed to drive the car 
and it could reasonably be foreseeable 
that a third person could attempt to 


~ 
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accidentally put the vehicle in motion 
in his cea: 


24, On behalf of the 4th respondent 
Insurance Company, the learned capa 
raises the contention that since the s 
cond respondent who drove the vehisle 
resulting in the accident had no driving 
licence to drive the vehicle, Section 96 
(2) of the Motor Vehicles Act is a bar 
to the maintainability’ of the claim 
against the Insurance Company, Under 
Section 96 (2) (b) breach of a specifed 
condition of the policy is one of the 
grounds that can be pleaded in defemce 
of an action against the Insurance Com-« 
pany, The learned counsel placed reli- 
ance on the Insurance Policy, Ex. B-2 
issued by the Insurance Company where- 
in one of the conditions mentioned is 
that the vehicle should not be driven 
by a person other than the licensed pər- 
son. In support of his submission much 


reliance is placed by the learned coun= - 


sel on the decision of this Court .in 
V. Rajeswara Rao v, Karna Audemma, 
1977 Acc CJ 462, In that case the learn- 
ed Judges accepted the plea of the In- 
surance Company that the owner of the 
tractor himself allowed an unlicensed 
person to drive the tractor and came for- 
ward with a false case suppressing: the 


truth from the Court that the 3rd r2s<. 


pondent was the driver of the tractor, 

Therefore, the learned Judges held tiat 
the Insurance Co, was not liable to pay 
compensation so far as the liability of 
the owner of the tractor was concern2d, 
But in this case, the first respondent had 
authorised only a licensed driver to dr-ve 
the vehicle, If the ist respondent ` kad 
authorised only a licensed driver to dr-ve 
the vehicle, then the defence under Sec~ 
tion 96 (2) could be rightly invoked by 
the 4th respondent. But this is a cese 
where due to the negligence of the su- 
thorised driver, the third respondent, a 
third person, drove the vehicle. and, 
therefore, I do not think the decision 
relied upon by the learned counsel is of 
any relevance to the facts of this case, 
The Tribunal below was therefore in 
error in granting a decree only agairst 
the second respondent in O.P. Nos. 55 
and 56 of 1972 and dismissing the pezi- 
tions as against respondents 1, 3 and 4, 
Therefore, C.M.A; Nos, 582/75 and 4£0/ 
1976 are allowed with costs and there 
shall be a decree in each O.P. ie, OP, 
Nos. 55 and 56 of 1972 against all tae 


respondents 1 to 4 instead. of the 2ad 
- respondent alone, gi 
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25. As régards C.MLA, No, 411 of 1977 
which arises out of O.P. No, 54 of 1972 
tae Tribunal held that the- actual quan- 
tum of damages is not established and 
therefore it is not possible to pass a de- 
eree for any. definite amount, The learn- 
ed counsel relies on Ex. A-32, the Pan- 
ehanama, for the damage caused to the 
thop and the evidence of P.W. Y who 
cwns a shop opposite to the skop of the 
tst petitioner, The Tribunal observed 
that it was mentioned in Ex, A-32, that 
show-cases and racks were lying on the 
ground helter-skelter and broken, -but 
% was not stated whether those articles 
were totally unfit for sale and what hap- 
pened to those articles, The police had 
not seized those articles and they were 
retained by the first petitioner himself. 
he Tribunal below therefore, observed 
{hat some damage was caused to the . 
goods and that the first petitioner failed 
to establish the actual quantum of dam- 
ages. I am in entire agreement with this 
finding. Accordingly, C.M.A, No, 411 of 
1977 is dismissed with costs, 

Order accordingly. 


w 
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f PUNNAYYA, J. 
Suru Syamalamba, Appellant v. Kin<.. 
fhali Polisetti and another, Respondents, 


A.A.O. No, 596 of 1977, D/~ Y-8-1978.* ` 


Civil P, C. G of 19€8), O. 17, Rr. 1 and. -- 

, 0. 9, Rr. 6 and 13 — Suit fixed for 
Aa ha — Defendant's counsel absent — 
Request to pass over for a few hours 
rejected — Court proceeding under O. 17, 
EB, 2 — Ex parte decree passed after re- 
cording plaintiff’s evidence— Held, Court 
should have granted adjournment under 
O. 17, R. 1 — Application under O. 9, 
E, 13 competent. l 


When the Court declined to follow the 
provisions of O. 17, R. 1, despite suffi- 
cient cause shown, but follows the pro- 
visions of R, 2 and passes a decree even 
after examining the plaintiff as well as 
tne witnesses produced by him, as pro- 
vided under R. 6 of O. 9, it is open to 
the defendant against whom the ex parte 
decree was passed to file a petition for 
setting aside the ex parte decree under 
RK. 13 of O. 9 and the Court is given the ` 


*"Against order of Addl, Sub, J,, Srika- 
kulam, D/~ 6-10-1977.) 


JV/K V{E583/78/AS/LGC... 
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power to set aside the ex parte decrea 
if the defendant against whom the ex 
parte decree was passed satisfies the 
Court that he was prevented by any 
sufficient cause from appearing when 
the suit was called on for hearing, 
(Para 20} 
In the present case, the 2nd defen= 
dant filed a petition for setting aside tha 
ex parte decree under O, 9, R. 13, Hs 
told the Court the circumstances under 
which his counsel was not able to attend 
the Court and requested only to pass 
over the hearing of the suit but not to 
adjourn. But the Court rejected the re- 
quest and passed ex parte decree after 
recording the plaintiff's evidence, Tha 
counsel was late in- attending the Court 
because he came from out-station and 
- there was some delay for the train to 


+ reach the Station and when he attended 
.. the Court he was informed by his junior 


that the suit was decreed ex parte, Thess 
circumstances constitute sufficient causes 
and do not disclose an attempt to delay 
trial of suit and therefore the ex parta 
decree is liable to be set aside, 
(Paras 21, 22) 
Anno: AIR Comm, C.P.C. (9th Edn.) 
©, 17 R. 1 Notes 2, 3; O. 9 R., 13 N. 19, 


N. V. Ranganadham, for Appellant 
_T, Ramam, for Respondents, 


JUDGMENT:— On 21-9-1978 when this 
appeal was posted for hearing, Sri 
Ranganatham, the learned counsel for 
the appellant, was not present, Thera 
was no representation even, The . res- 
pondent’s counsel was present. Henca 
the appeal was disposed of by me ex 
parte, having heard the counsel for tha 
respondents. The appeal was dismissed, 

2. Sri Ranganatham filed an applica 
tion stating that he was not able to ats 
tend the Court. He, therefore, wanted 
that the ex parte judgment and decres 
passed by the High Court on 21-70-78 
should be set aside, Sri Ranganatham 
explains that he was prevented from at- 
tending the Court by back-ache which 
persisted for a week, I accept the ex- 
planation offered by Sri Ranganatham 
that he was prevented by sufficient causs 
from attending the Court. I, therefore, 
feel it necessary to set aside the judg- 
ment rendered by me on 21-7-1978 and 
it is accordingly set aside, The appeal 
is, therefore, restored to file. 


4, Then the counsel on both sides 


addressed arguments, Sri: Ranganatham 
contends that the lower Court is not 


justified in passing the ex parte decrea, 
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He also contends that the lower Court 
has applied the provisions of O. 19%, R. 2 
C.P.C. arbitrarily, According to him, the 
advocate appearing for the 2nd defen- 
dant in the suit O.S. 58/76 had been to 
Hyderabad, but returned in Godavari 
Express and got down at Waltair Rail- 
way Station, the terminus station, and 
from there, he boarded the link Express. 
Bus immediately and proceeded to Sri- 
kakulam and after taking bath and food, 
the advocate proceeded to the Court and 
came to know from his junior Sri D, K, 
Patnaik that the Court did not pass over 
till 2-30 p.m, though he made a request 
to do so, He, therefore, contends that it 
is not a case of failure on the part of the 
2nd defendants counsel to attend the 
Court, but it is a case of passing over 
for few hours, so as to enable the 2nd 
defendant’s counsel to proceed with the 
trial. Further, the delay in attending the 
Court is due to the reasons beyond the 
control of the advocate and hence O. 17, 
R. 2 C.P.C, does not stand in the way of 
the Court to pass over the matter till 
2-30 P.M, for proceeding with the trial. 


4. It is not in dispute that the plain- 
tiff filed the suit O.S, No, 58/1976 on the 
basis of a mortgage executed by the Ist 
defendant, The 2nd defendant is a 
transferee from the 1st defendant of the 


‘property mortgaged, The suit was posi- 


ed for trial to 2-7-1977, On that day, the 
defendant was not ready, Therefore the 
suit was posted for trial to 21-7-1977, 
but on 21-7-1997 the case could not be 
taken up as the Presiding Officer was on 
leave and the suit was, therefore, posted 
to 2-8-1977, On 2-8-1977 the- plaintiff 
brought four witnesses and was ready 
for examining his witnesses. But on 2-8- 
197% the 2nd defendant’s counsel’s junior 
represented to the Court that his senior 
went to Hyderabad and he was expected 
to retum by the Godavari Express to 
Waltair which is the termius station 
for the said train and from there he 
would catch the link bus to come to Sri- 
kakulam and he would proceed with the 
trial after his arrival and requested the , 
Court to pass over, so as to enable the 
counsel to proceed with the trial, But 
the Court without passing over the mat- 
ter; proceeded with the examination ol 
the plaintiff as well as his witnesses pro- 
duced by him and decreed the suit. 


5.. In order to examine whether the 
learned Subordinate Judge is justified 
to pass the impugned order or not, Li 
would like to consider the several pro» 
visions of Order 14, C.P.C: l 
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6. Rule 1 (1) of O. 17 gives the power 
to the -Court to adjourn the hearing of 
‘the suit from time to time if sufficient 
cause is shown and this can be done by 
the Court at any stage of the suit. 


T. Sub-rule (2) of R. 1 requires she 
Court to fix a day for the further hear- 
ing of the suit while granting adjourn- 
ment under sub-rule (1) of R. 1. It also 
gives power to the Court to award costs. 
In respect of suits, the hearing of which 
has already commenced, the Court nas 
to follow the terms’and conditions men- 
tioned in Cls, (a), (b), (c), (d), (e) to she 
proviso of sub-rule (2) According to 
Cl. (a), the trial 
day-to-day until all the witnesses in 
attendance have been examined. It- man- 
dates that the adjournment of the hear- 
ing beyond the following day cannot be 
granted unless the Court finds it neces- 
sary for the exceptional reasons to be 
recorded by it. It follows that the Court 
should specify in writing the exceptional 
reasons as to why the adjournment of 
the hearing beyond the following cay 
was necessary, i 


8. The provisions of Ci, (b) also apoly 
to the suit the hearing of which has al- 
ready commenced. According to this 
clause, no adjournment shall be grant- 
ed at the request of a party excəpt 
where the circumstances are beyond <he 
control of the party.: It means that wn- 
less and until the Court is satisfied that 
the hearing cannot be proceeded with 
because of the circumstances beyond -he 
control of the party, the Court cannot 
grant adjournment. Even cls. (c) and ({d) 
also apply to the suit the hearing of 
which has already commenced. Merely 
because a request is made by the pacty 
that its advocate is engaged in another 
Court, or that its advocate is preven-ed 
by illness from attending the Court or 
his inability to conduct the case for any 
other reason, the Court shall not grant 
the adjournment unless it is satisfied 
that the party applying for adjournment 
could not have engaged another adv~o~ 
cate in time, 


9. Cl. (e) also deals with the suit the 
hearing of which has already commenc- 
ed. This clause gives the power to che 
Court to record the statement of a wit- 
ness who is actually present in che 
Court though the party or his pleader is 
not present and pass orders dispens-ng 
with the examination in chief or cross- 
examination of the witnesses as the case 
may be. It also gives the power to che 
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shall continue from . 


‘mentioned in cl, (a) to the 


Mourt to record the statement of the 
witness if the party or his pleader is not 
prepared to examine the witness even 
fhough they are present. 


10. R. 2 gives the power to Court to ` 
proceed to dispose of the suit in one of 
the modes directed in that behalf by 
Order 9 or make such other order as it 
thinks fit if the parties or any of them 
sail to appear on any day to which the 
mearing of the suit is adjourned. 

11. Explanation under this rule pro- 
vides that the Court may in its discre- 
sion proceed with the case as if such 
party were present if the evidence or. a 
substantial portion of the evidence of 
eny party has already been recorded and ` 
cuch party fails to appear on any day to 
which the hearing of the suit is ad-.- 
-ourned., l k 

12. Rule 3 gives the power to the 
‘ourt to proceed (a) to decide the suit 
‘orthwith if the parties are present or 


. b) to proceed under Rule 2 if the par- 


jies are or any of them is absent and 
zhis can be done only when the party 
-o the suit to whom time has been grant- 
ed fails to produce his evidence or to 
zause the attendance of his witnesses or 
=0 perform any other act necessary to 
‘he further progress of the suit. l 


13. In the light of the aforesaid legal 
position, is the impugned order sustain- 
able? 


14. The learned Subordinate Judge 
declined to grant adjournment as he felt 
“hat Cls. (c) and (d) to the proviso to 
eub-rule (2) of R, 1 of O. 17 mandate 
“hat no adjournment could be granted 
even if the advocate of the party was 
engaged in another Court or if the advo- 
cate of the party was unable to conduct - 
“he case due ‘to illness, 


15. But ‘the learned Subordinate 
- udge has lost sight -of the fact that 
“hese provisions are applicable to a suit 
the hearing of which has already beén 
eommenced and to the circumstances - 
proviso of 
sub-rule (2) of R. 1 of O. 17. 


16. In the case on hand, the trial of 
the suit has not commenced. From the 
zacts narrated above, it is clear that the 
cuit was posted for trial to 21-7-1977. 
But on 21-7-1977 the case could not be 
taken up as the Presiding Officer was on 
eave and the suit was, therefore, posted 
2-8-1977 for trial. From what was 
stated ‘above, it is clear that if the trial 
kas not commenced, the provisions of 
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Cis, (c} and {d} to the proviso are no? 
_ applicable, Hence, the Court has to 
apply only the provisions of sub-rules 
(1) and (2) of R. 1 or the provisions of 
Rules 2 and 3 of Order 17 or R. 2 of the 
same”order if it feels it necessary to 
dispose of the suit ex parte. If sufficient 
cause -is shown, the Court should have 
- to grant adjournment under sub-rule (1) 

or shall fix a day for further hearing 
of the suit while granting adjournment 
and may make such order as he thinks 
fit with respect to the costs occasioned 
- by the adjournment as provided under 
- sub-rule (2) of Rule 1, The learned Sub< 
ordinate Judge declined to follow these 
provisions, but followed the provisions 
= of Rule 2 according to which the Court 
may proceed to dispose of the suit in 
. one of the modes directed in that behalf 
- by O, 9 or make such other order as he 
thinks fit if the hearing of the suit is 
adjourned to a particular date and if the 
parties or any. of them fail to appear. 


he relevant rules of O, 9 applicable are 


ules 6-and 13. 

17. R. 6 of -O. 9 provides that where 
the plaintiff appears and the defendant 
does not appear when the suit is called 
on for hearing, then the Court may make 
an order that the suit be heard ex parte 
_ provided that summons was duly served, 


18. R. 13 of O. 9 provides that in any 
case in which a decree is passed ex parte 
against a defendant, he may apply to the 
Court by which the decree was passed 
for an order to set it aside; and if he 
satisfies the Court that the summons 
was not duly served or that he was pre- 
vented by any sufficient cause from ap- 
pearing when the suit was called on for 
hearing, the Court shall make an order 
setting aside the decree as against him 
upon such terms as to costs, payment 
- into Court or otherwise as it thinks and 
shall appoint a day for proceeding with 
the suit. 


19. As stated above, the learned Sube 
ordinate Judge has followed the provi- 
sions of R. 2 of O. 17 and disposed of 
the suit in accordance with .the provi- 
sions of R. 6 of O. 9. 


20. When the Court declined to- fol» 


low the provisions of sub-rules (1) and 
(2).of Rule 1, but follows the provi- 
sions of Rule 2 and passes a decree even 
_jafter examining the plaintiff as well as 
- ithe witnesses produced by him, as pro- 
vided under R. 6 of O. 9, it is open to 


the defendant against whom the ex parte. 


decree was passed to file a petition for 
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setting aside the ex parte decree under 
R. 13 of O. 9 and the Court is given th 
power to set aside the ex parte decree 
if the defendant against whom the ex 
parte decree was passed satisfies tha 
Court that he was prevented by any 
sufficient cause from appearing when the 
suit was called on for hearing, 


21. In the case on hand, the 2nd de 
fendant filed a petition for setting aside 
the ex parte decree under R, 13 of O. 9. 
The 2nd defendant submitted to thej 
Court the circumstances under which his 
counsel was not able to attend the Court. 
The circumstances are that the counsel 
for the 2nd defendant had been to 
Hyderabad and was returning by Goda- 
vari Express to Waltair which is the 
other terminus station for the said trai 
and from there he would catch the link 
bus to come to Srikakulam and this re~ 
presentation was made by the junior of 
the defendants counsel and he also rea 
quested the Court to pass over the hear-| 
ing of the suit. The learned counsel fori 
the 2nd defendant in fact came to Sri-! 
kakulam though there was some delay 
for train to reach the station and when 
he attended the Court he was informed 
by his junior that the suit was decreed 
ex parte, 















22. Undoubtedly, the delay caused by 
the train in arriving at the terminus 
station is a circumstance beyond thej- 
control, of the 2nd defendant’s counsel. 
But the 2nd defendant’s counsel came to 
the Court and was prepared to proceed 
with the trial, but unfortunately the 
Court has already passed ex parte de- 
cree. If the trial of the suit could have 
been taken up by 2-30 P.M., ie, after 
lunch, the learned counsel for the 2nd 
defendant could have proceeded with the 
cross-examination of the witnesses exa- 
mined by the plaintiff. It is, therefore, 
clear that the request was made by the 
junior only to pass over, but not.to ad- 
journ. Thus I am convinced to hold that 
these circumstances do constitute suffi- 
cient cause and I find myself unable to 
agree with the learned Subordinate 
Judge who was of the opinion that it is 
a clear attempt on the part of the de- 
fendant to prolong the trial of the suit. 
But while setting aside the impugned 
order and the ex parte decree passed in 
the suit, I would like to impose the 
terms. It is brought to my notice thaf. 
an amount of Rs. 2,939-35 ps. towards 
entire costs has been deposited in the 
Court to the credit of the suit. I, there= 
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fore, direct- that the said ‘amount: depc~ 
sited by the appellant may be treated zs 
terms in-this appeal. The 2nd defendar:t 
is directed not to withdraw the amount 
till the disposal of the suit. Thus I set 
aside the impugned order passed in the 
LA. and also the ex parte decree pass- 

ed in the suit O.S, No. 58/76 by the leara- 
ed Subordinate Judge and direct tke 
learned Subordinate Judge ` to proceed 
with the trial of the suit by fixing a 
date peremptorily for trial after givirg 
notice to both sides and the plaintiff 
Should proceed with the trial and 2 
case of default on the part of the 2rd 
defendant, the 


cordance with law. l 
23. In the result, the Civil Miscella- 
neous Appeal is allowed, but without 


costs, oe 
Appeal allowed. 
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A. SAMBASIVA RAO C. J. AND 
JEEVAN REDDY J, 
Krishna Murthy and others, Petitioners 
v. Govt. of Andhra Pradesh, Responder-t, 
Writ Petns. Nos, 896, 897, etc. of 1977, 
D/- 29-9-1978. 


(A) A. P. Agricultural Indebtedness 


(Relief) Act (7 of 1977), Pre. — Validiy 


=- The Act enunciates Directive Prind- 
ples under Art. 46 — Protected from 
challenge under Art, 31C. (Constitutien 
of India, Arts, 14, 19, 46 and 31C). 


The various provisions of the Act, viz. 
Ss. 2, 4, 5, 6, 7, 13 and 17 reveal that 


while enacting this Act, the intention. 5f. 


the Legislature was to give relief fron 
indebtedness to agricultural: labourers, 
rural artisans and small farmers. The 
purpose of the Act as declared in Sex 
tion 2 is to give effect to the principl2s 
contained in Art, 46 of the Constitutioa. 
The provisions of the Act are intended 
to implement the special duty entrusted 
to the State by the Constitution to pr- 
mote economic interests of the weaker 
sections of the people including Scheduled 
Castes and Scheduled Tribes and to pro- 
tect them from economic exploitation. 
Wiping out the principal debt, as pro- 
vided în the Act, amounts to promoting 
economic interest and protects the con- 
cerned persons from m epokan which is 


ere te a ete 


KV/LV/E937/7 DVT. 
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-tkrough banks. and 


learned Subordinace 
Judge.can dispose of the matter in a> 


.. ment, 
. From the definition of “debt” under Sece 


. the’ 
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the intention: of Art. 45. In view of the ` 


‘fact that alternative system -of economic | 


help to these sections is" being- organised 
. co-operatives, the 
vires of the Act could not also be chals. 
Ienged on ground that wiping of the. debts 
would stifle the very existence of- the 
peor sections. The main purpose of the 
Act is to implement the policy eanunciat~ — 
ed in Art. 46 of the Constitution, In 
view of Art. 31C (as amended by the 
42nd Constitution Amendment),  there-« 
fcre, the Act could not be challenged as 
contravening Art, 14, 
(Paras 13, 14, 15, I6, 18) 
Annos AIR Comm.,,. Constitution of 
India (2nd Edn.j, Art. 14, N. 42; Art, 19, 
N. 69 (g); Art. 46, N.-1> 
(B) A, P: e Indebtedness 
(Relief) Act (7 of 1977), Ss. 3- (i), 3 (t). 


4 (1), (2), 5 (1), (4), 13 — Validity — The - 
provisions are not repugnant to Arts. 14 >~ ` 


and 19 (1) (f) and (g) of the Constitu- 
tion. (Constitution of India, Arts, 14, 19 
(1) (f) and (g)). 

Exclustion of debts fo Central Govern= 
Life Insurance Corporation ete, 


tion 3 (i) does not amount fo unreason= 
able classification. (Para 20} 


The definition of “small farmer” in 
S.3 (t) cannot be challenged on the 
g-ound that fixing a land limit is. 
scientific, Income of the farmers fs taken 
ir:to consideration in the definition, 

{Para 21} 

Sub-ss. (1) and (2) of S. 4 do not cons © 
travene sub-cls,’ (f) and (g) of Art, 19 (1) 
as if imposes a reasonable restriction on 
the right to the property of the creditors 
ir. the interests of the general public 
and for the protection of the interests of 
Scheduled Tribes, (Paras 22, 23) 


Ss. 5. (1) and 13 requiring a creditor 
tc file a statement of property pledged | 
and to prove that the debtor is not en- 
titled to protection under the Act are not 
unreasonable. Section 5 (4) is the natu« 
ral corollary to the relief given under 
Act and cannot be challenged as 
expropriatory and unreasonable. Nor is 
S 6 (4) am expropriatory and arbitrary 
provision., (Paras 24 to 26) 


Anno: AIR Comm. Constn, of India, 
{nd Edn.) Art. 14 N 42, Art, 19 N, 69 (g). 


(C) A. P. Agricultural Indebtedness 
(Relief) Act (7 of 1977), Ss, 5, 4, 13, 17 
— No inconsistency between S. 5 and 


_ _ $18 — Provisions of the Act are fn ad- — 


uns  .° 
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dition fo and not in derogation fo any 
other existing Debt Laws, (Para 29} 


(D) A. P, Agriculfursl Indebtedness 
(Relief) Act (7 of 1977), Pre. and S, 4 
(3) (b) — The Act prevails over the T. P. 


Act. (Constitution of India, Art, 254). 
| {Para 29} 
Anno: AIR Comm. Constn, cof India 


(2nd Edn,j, Art, 254, N, 2%, 


(€E) A. P, Agricultural Indebtedness 
(Relief) Act (7 of 1877). Sec. 3 @) -= 
“Family” —— Definition cf joint family 
entitled to benefit of the Act, AIR 1979 
Andh Pra 25, Foll, (Paras 31, 32) 
Cases Referred: . Chronological Paras 
AIR 1979 Ardh Pra 25 ı (1978) 3 APLI 


(HC) 56° 32 

=. ATR 1978 SC 774 £8, 28 
AIR 1977 SC 1825 G3, 28 
ATR 1975 SC 220% 17 
AIR 1973 SC 1461 ES 


P. Babulu Reddy, P, Prabhakar Reddy 
(in W. P. Nos, 896, 897 and 1388 of 1977), 
M, S. K. Sastry (In W. P. No, 1971 of 
1977), C, Poorniah (In W. P. No. 1935 of 
4977), Y. Sivarama Sastry and Y, Ven- 
kata Sastry (In W. P. Nos. 2139 and 2797 
of 1977), R. V. Subba Rao, R. Prasad (In 
W. P, No. 3386 of 1977) and S. L. Chenna- 
kesava Rao (In W, P. No. 5709 of 1977), 
for Petitioners; Advocate-General and 
Govt, Pleader for Food and Agricultural 
Deptt. (in W. P. Nos, 896, 897, 1071, 1388, 
1935, 2139, 2797 and 3386 of 1977), Govt. 
Pleader for F. A. (for No, 1) in W. P. 
No. 5709 of 1977 and P. Yadgiri Rao 
- {for No, 2) in W, P, No, 5709 of 1977, 
for Respondents, i 
' SAMBASIVA RAO, C. J.: — Quite a 
farge number of creditors în the ruraf 
areas in the State of Andhra Pradesh are 
challenging in fhese writ petitions the 
validity of the Andhra Pradesh Agricul- 
fural Indebtedness (Relief) Act, 1977 
(Act No. 7 of 1977), hereinafter referred 
to as ‘the Act’. After the Legislature of 
Andhra Pradesh passed if, the Governor 
of the State reserved if for the assent of 
the President of India on fhe 165th of 
April, 1977 and it was given by fhe 
President on the 29th of April, 1977. The 
Act was intended “to provide relief from 
Indebtedness fo agricultural labourers, 
rural artisans and small farmers in the 
State of Andhra Pradesh and for matters 
connected therewith.” . 

2. The indictment -of. the Act is by 
way of challenging the validity of Sec- 
tions 3 Gi), 3 (t), 4 (1), 4 @ 5 &, 


ALR, 


§ (43, 6 (4) and 43, Sri Babulu Reddy, 
who mounted tha main attack on behalf 
of tha petitioners, maintained that thesa 
provisions offend Art, 14 and cls, (f) and 
(g) of Arf, 19 (1), He further arraigned 
the declaration contained in S, 2 of tha 
Act which was made to give effect to 
the principles specified in Art, 46 of tha 
Constitution as wholly purposeless and 
impracticable, Other learned counsel Sri 
Poornaiah and Sri Venkata Sastry raised 
some incidental doubts about the validity 
of some of these provisions, They main= 
tained that the provisions 
constitute the core of the Act and if they 
fail the test of validity, the entire Act is 
rendered ineffective and inoperative, _ 

3. It is essential, in order fo test tha 
validity of the impugnment of the Ac 
by the leamed counsel, to have a cons- 
pectus of its essential. features and pro- 
visions, The Act was preceded by tha 
issuance of an Ordinances on 29th of Dec, 
E976. Section 2 declares that the Act “is 
for giving effect to the policy of the 
State fowards securing the principles 
specified in Arf, 46 of the Constitution.” 
Patently this declaration has been made 
by the Legislature to bring the Ac? 
under the protective wings of Art. 31-C, 
Section 3 contaims definitions, Since the 
relief under the Act is proposed fo be 
given to agricultural labourers, rural 
artisans and small farmers, we will firs# 
notice their definitions, 

4. Clause fb) defines ‘agricultural 
Tabourer as “a person who does not hold 
any agricultural land and whose principal 
means of livelihood is by manual labour 
on agricutural land, in the capacity of a 
labourer on hire or on exchange, whe- 
ther paid im cash or in kind or 
partly in cash and partly in: kind”. 
The meaning of the expression ‘rural 
artisan’ is given in ci, (r) as “a per- 
son who does not hold any agricul- 
tural land and whose principal means of 
livelihood is production or repair of 
traditional tools, implements and other 
articles or things used for agriculture or 
purposes ancillary thereto, and includes 
a person who normally earns his liveli- 
hood by practising a craft either by his 
own Iabour or by the labour of all or 
any of the members of his - family in 


' rural area” It is cl. (t) which defines 


“mall farmer as “a person whose prin- 
cipal means of livelihood is income de- 
rived from agricultural land and who 
holds and personally cultivates, or . who 
cultivates as a tenant or share cropper of 
mortgages with possession, agricultural 
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land which does not exceed. in extent,— 
(i) in the case of persons other than tks 
members of the Scheduled Tribes, oma 
hectare, if it is wet, or two hectares, if 3 
fis dry; (ii) in the case of the members -% 
the Scheduled Tribes, two hectare, 
EH ii iis wet or four hectare, 
if it is dry but does not includs 
any person ‘whose annual’ household ic 
come, other then from agriculture ex 
ceeds one thousand and two hundr«i 
rupees in any two years within thra 
years immediately preceding the cor= 
mencement of this Act,. - 

Explanation:— For the purposes =f 
computing the extent of land under ths 
clause, one hectare of wet land shall = 
deemed to be equal to two hectares sf 
dry land,” 


5. From these definitions certain barie 
features of the intendment of the Legim- 
lature in making the law emerge. Ta 
first and foremost characteristic feature cf 
these definitions is to give debt relief to 
persons who Tive on land and depend <32 
St for their livelihood either by putti-g 
their manual labour In agriculture or “y 
producing or repairing tools, implemer-s 
end other articles used for agricultuse 
or who personally cultivate agricultural 
fand, Secondly, since agricultue is, to a 
very large extent, confined to the rune 
areas of this country, particularly thes 
State, the Act intends to give relief “o 
these three categories of people in tthe 
rural areas. Thirdly, the benefit of tie 
Act is clearly limited to persons of small 
means, that [s to say, those persces 
whose principal means of livelihood ems 
derived by manual labour- or by preps 
fng agricultural implements or by per 
sonally cultivatmg one hectare of w+ 
Jand or two hectares of dry land, In tre 
.@ase of Scheduled Tribes, however, ies 
extent of land is doubled, At the sane 
fime, it is made perfectly clear that ail 
persons, whose annual household incowe 
other than from- agriculture exceed ore 
thousand two hundred rupees in any to 
years within three years immediate 
preceding the commencement of the A-73, 
are excluded from the purview of tm 
expression “small farmer.” 


€. Section 4 (1) declares that desp*e 
any other law, contract or instrumeai 
“with effect. on and from the commence- 
ment of this Act, every debt including 
interest, if any, owing to any creditor ty 
any agricultural labourer, a rural artisen 
or a small farmer shali be deemed to Es 
wholiy discharged.”. Tt is thus manifest 
that this relief from the burden of ie 
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debtedness is clearly intended and speci- . 
fically provided for the benefit of the 

rural poor, 
rural poor because the three categories 
of the persons to whom relief is given 
under the Act constitute an overwhelm- 
ing majority of the poor rural masses, 


7. Clause (aj of S. 4 (2) enjoins upon 
Civil Courts not to entertain any suit or 
proceeding for recovery of any amount 
of the debt which is deemed to be dis~ 
charged under sub-s, (1). If the suit is 
egainst any other person, it is not affect- 
ed by this provision in so far as the suit 
relates to such other person. Clause (b) 
declares that all suits and other proceed- 
ings including appeals, revisions, attach- 
ments or execution proceedings ‘pending 
at the commencement of the. Act. for 
recovery of any debt referred to in sub» . 
sec, (1) with interest shall abate, How-« - 
ever, sales of movable and immovable 
properties held, concluded and confirmed 
before the commencement of the Act do 
not come within the purview of the 
clause, A debtor undergoing detention in 
a civil prison in execution of a decres 
passed for money in respect of such debt 
shall be released. Clause fa) of S, 4 (3) 
provides that every movable property 
pledged by a debtor whose debt is deem- 
ed to be discharged under sub-s, (1j 
stands released in favour of such debtor 
end the creditor is required to deliver the 
same at once. Likewise mortgage also is 
declared under cl, (bj) to stand redeemed 
and the mortgaged property is required 
fo be released to the debtor, 


8. Subsection f{f) of S, 5 requires 
every creditor under S. 4 (3) (a) to fur» 
nish to the Tribunal constituted under 
the Act a statement în the prescribed 
form giving all the details of the pledg- 
ed movable property, Sub-secs, (2) and 
(3) empower the Tribunal to conduct an 
enquiry and to direct the creditor to 
produce before the specified date the 
pledged movable propery. Sub-sec. (4) 
goes a step further and lays down that 
tf the movable property, which had been 
pledged by the debtor, is in the posses 
sion of any transferee of the creditor,. 
ft is the duty of the creditor to release 
that property from ithe transferee and: 
produce it on or before the date specified 
fin the order mentioned in sub-s. (3), 
According to sub-s, (5), if there is a 
failure to produce the movable property, 
the Tribunal is given power to enforce 
such production by issuing necessary 
orders, eee Sen a 


We said for the benefit of _ 
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9. Section 6 enables the debtors to 
apply for an order releasing the mort- 
gaged property and for the grant of a 
_ certificate of redemption, Sub-secs, (2) 
and (3). empower the Tribunal to issue 
necessary directions in that behalf, Under 
sub-s. (4) of S. 6 the Tribunal is em- 
powered, in cases of mortgaged property 
having been transferred to any bank, to 
recover such amount as is due to the 
bank in respect of the mortgaged pro- 
perty as if it were an arrear of land 
revenue, = 

10. -Section 7 enables . any person 
aggrieved by amy order or decision made 
by the Tribunal under §,.5 or S. 6: .to 
prefer an appeal to the Appellate Tribu- 


. Mal. Constitution: -of the Tribunals and 


Appellate Tribunal consists of a single 
member who is a Tahsildar. The Appel- 
Iate Tribunal shall also consist of a 
single member who shall be an officer 
not. below the rank- of a Collector. Sec- 
tions 9, 10, 11 and 12 relate to the 
_ powers of the Tribunals and the Appel- 
‘fate Tribunals, execution of their orders, 
- penalties that are liable to be imposed 
and also the offences that may be com~= 
mitted by. the companies, 


11. Section 13 places the burden of 
proof on the creditor in amy suit or pro- 
_ ceeding to prove that the debtor is mot 
entitled to the protection of the Act. 
Section 14 bars the jurisdiction of Civil 
Court which are within the purview of 
the Tribunals constituted under the Act, 


12. The Government is empowered 
under S, 16 to make rules under the Act. 
Section 17 says that the provisions of 
the Act shall be in addition to, and not 
In derogation of any other law for the 
time being in force. Under S. 18 power 
is conferred on the Government to issue 
general or special orders to remove any 
difficulty experienced in implementing 
. the provisions of the Act. But those 
orders shall not be inconsistent with the 
‘provisions of the Act. l 


13. The above re'sume' of the material 
provisions of the Act clearly brings out 
the intention of the Legislature to give 
relief from indebtedness to agricultural 
labourers, rural artisans and small far- 
mers, Article 46 of the: Constitution 
directs the State to promote with special 
eare the educational and economic inte- 
rests of the weaker séctions (of 
the people, and, in particular, of 
fhe Scheduled Castes and -the - Sche- 


- duled ‘Tribes and protect them ` from. 


” 


tah 
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social injustice and all forms of exploi« 
tation. The purpose of the Act as declar- 
ed in S, 2 is to give effect to these prin- 
ciples, An examination. of the above 
provisions of the Act leaves no doubt 
that they are intended to implement the 
special duty entrusted to the State by 
the Constitution to promote economic 
interests of the weaker sections of the 
people including Scheduled Castes . and 
Scheduled Tribes and to protect them 
from economic exploitation. The three 
categories of the persons, to whom the 
Act gives’ relief from indebtedness, 
constitute an overwhelming majority of 
the weaker sections ‘of the people of the 


State; It is well known and well estab- 


lished ‘that . these weaker sections have, 
for generations, been victims of grinding 
indebtedness and of exploitation arising 
therefrom, Many sociological and eco- . 
omic. studies have been made into the 
conditions of these weaker sections and 
all of them in one voice pronounced that 
indebtedness has been a chronic debili- 
tating burden on them, with the conse- 
quence that they have become victims of 
exploitation through such indebtedness, 
Undoubtedly, this Act promotes the eco- 
nomic interests of the weaker sections of 
the people and protects them from ex- 
ploitation arising out of indebtedness, 
The policy enunciated under Art. 46 of 
the Constitution is the very heart of this 
enactment, aa 


14. We cannot, therefore, uphold the 
argument of Sri Babulu Reddy that dis- 
charge of debt is mot betterment of eco- 
Nomic interests of weaker sections, In 
his submission, economic interests of 
such sections of the people would ba 
served by giving them loans at cheaper 
rates. Making available loans to such 


weaker -sections at. cheaper rates would ~ 


certainly help the needy persons, There © 
cannot be any two opinions about it. Buf 
at the same time, it shall not be forgot- 
ten that unless and until these weaker 
sections are released from the heavy 
burden. of their indebtedness, giving them. - 
any loans would not help them; those 
loans would only go into the hands of 
theiy .creditors. It was also maintained 
that wiping out the principal debt is nof 
promoting. economic interest and doés 
not ‘protect the coricerned persons from 
exploitation’ which is the intention of 
Art. 46. We have already explained how 
wiping out the indebtedness of these 
poor people saves them from exploita-. 


^ 
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15. It was further contended that <1 
these poor people depend for their da7 
to day. life and activity on small. loars 
and debts given to. them by the loc 
money-lenders, Tf all their.. debts a= 
wiped out, no local creditor would her= 
after come forward to advance then 
loans. It was said that. this would stiff 
the very existence of the poor sectior. 
It is here the proposal of providing alter- 
native sources of loans and aids 
weaker sections. should be - considerez, 
It is common knowledge that strenuo 
efforts are now being made to develeo 
schemes through banks ‘and ‘co-operativS 
to help the weaker sections by giviag 
them financial loans and aids. An alter 
native system of economic help to the= 
sections is being organised, Therefore, = 

cannot be said that the purpose of Ar& 
cle 46 would not be served by wiping 
out the indebtedness of the poorer sez 
ions of the . people, 


16. All the abovesaid endeavour hæ 
been made by Sri Babulu Reddy to sho 
that since the purpose of Art. 46 is n= 
served by this enactment, the protectiv2 
umbrella of Art. 31-C of ‘the Constitutica 
would not be available. It may: be noted 
here that this article-as previously word 


ed saved only laws giving effect to the 


directive principles specified in cl. (b) œ 
cl. (c) of Art. 39 from attack on th2 
ground of infringement of fundamental 
rights contained in Arts, 14, 19 and 3k 
By virtue of the 42nd amendment, tha 
scope of the Article has been widened <a 
cover all the directive principles contain 
ed in Part IV. In the light of that pre- 
vision of Art. 31-C, the State -Legislaturs 
‘while enacting this law gave the declara- 
tion that it was. being made for securir2 
the principles specified in Art. 46. There- 
fore, it is not permissible to challenge tk= 
. validity of the impugned Act on the basi: 
of Arts. 14, 19 and 31. Sri Babulu Redd= 
however, confined his challenge to th 
several provisions of the Act on . thx 
ground that they offend Art, 14 and sub- 
clauses (f) and (g) of Art. 19 (1), In vier 
of Art. 31-C he cannot challenge thw 
Act on the basis of those provisions, . 


17. He went even a step further ars 
contended that if for any. reason the pre 
fection under Art, 31-C is held to. kx 
available to this faw, that article, cx. 
amended by the 42nd amendment, is be- 
yond the amending power of the Parlic- 
ment as it destroys the basic structure c 


the Constitution, Reliance. is. placed . œ- 
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to tka - 


aa 
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tke observations of Mathew, J. and 
Cnandrachud, J, (as he ‘then was) in Smt, 
Iedira Nehru Gandhi v. Raj Narain, 
(aIR, 1975 SC 2299) that Art, 14 is a basic 
postulate of the Constitution. Sri Babulu 
Reddy argued that since Art. 31-C, as it 
is amended by the 42nd amendment, sets 
a naught Art, 14, it is beyond the 
amending power of the Parliament, 


18. In Kesavananda v. State of Kerala, 
LaIR 1973 SC 1461) the majority view 


“was that the first part of. Art. 31-C was 


valid and the second part invalid. It was 
held that the law purporting to be made 
under Art. 31-C to give effect to the 
o jects of- the State policy in Art, 39 (b) 
aad (c) may be called in question on the . 
gound that it does not in -fact give effect ` 
fc the above objects and that a provision 
making a declaration by the Legislature 
cenclusive and final and barring enquiry 
b> the Court is invalid. We have already 
e-amined the purpose and the intend- 
ment of the enactment, which is under; 
challenge before us, and we have -held | 
that the main purpose of the Act was to; _ 
iraplement the policy enunciated in Arti- 
ci 46 of the Constitution, 


19. Even going by “the merits, the 
ecntention based on Arts. 14 amd 19 is 
nst valid, In para 12 onwards in W. P.. -> 
826/77 Ss. 3 (i), 3 (th, -4 (1):-4 (2) ©), 
5 (1), 5 (4), 6 (4) and 13 of the statute 
were alleged to have offended Arts. 14 
amd 19 (1) (f) and (g). Im our opinion, 
mene of the said provisions suffers from 
tre vice. We would only briefly refer to 
the attack on these provisions because 


trey are well covered by the decisions 


ot the. Supreme Court in Fatehchand v, 
Sate of ‘Maharashtra, AIR 1977 SC 1825 
ard Pathumma V, State of Kerala, AIR 


A78 SC 771, 


20. In regard to S. 3 (i) it was point- 
ec out that debts to the Central Govern» 
ment, Government companies, Life In- - 
surance Corporations - and . some others 
am excluded’ from the definition of 
“cebt” thereby creating an unreasonable 
classification. We do not contribute to the 
view that this is unreasonable classifica- 
tien, All the debts which are excluded 
from the definition of “debt” are either 
those which relate to public funds or those 
incended . for. the essential purposes of 
tk debtor or those which. serve social 
perposes, That is altogether different 
from: a debt advanced -by a money len- 
der, The two classes. of: debts vary in 
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[their very nature. So, there is no un- 
‘reasonable classification, 


2i. The definition of “small farmer” 
contained in S., 3 (t) is challenged on 
the ground that fixing a land limit is umn- 
scientific, There is no doubt that in defin- 
ing the expression ‘small farmer’, the 
income is taken into account, In fact it 
is expressly stated that any ` person 
whose annual household income other 
than from. agriculture exceeds Rs, 1,200/- 
im any two years within three years 
immediately preceding the commence- 
ment of the Act would not be a “small 
farmer”, It is thus manifest that the 
definition is based. on` small income 
_ {Which these farmers oo “from — their 


oldings. 


22. section 4 (1), which provides for 
the discharge of debts imcluding the 
principal, is challenged as being opposed 
to sub-cls, (f) and (g) of Art, 19 (1). 
This objection cannot be countenanced 
in view of cls, (5) and (6) of Art. 19, be- 
cause what S. 4 (1) does is to impose 
a reasoable restriction on the right to 
the property of the creditors in the 
interests of the general public and for 
the protection of the interests of Sche- 
duled Tribes, As we have already point- 
led out; the beneficiaries under the Act 
constitute an overwhelming majority of 
the general public, 


23. An objection is-taken to cl, (b) of 
S. 4 (2) which provides for the abate 
ment of all suits and proceedings which 


are pending at the commencement of. 


the Act against any debtor for recovery 
of any debt mentioned in S: 4 (1) includ- 
ing interest. The attack is on the same 
lines as the ene relating to S, 4 (1) and 
we repel it for the reasons we have 
briefly stated above, 


24. The requirement under S, 5 (1) 
thet a creditor should file a statement in 
cases of property pledged was assailed 
on the ground that it was a wholly un- 
reasonable provison since the entire 
information would be available with the 
‘Gebtor amd not the creditor, The same 
is the attack against S. 13 which places 
the burden on the creditor to prove that 
the debtor is not entitled to the protec- 
tion of this Act. It was argued that all 
this information would be available with 
the debtor and it was unreasonable to 
require the creditor to do the things 
postulated by S. 5 (1) and S, 13. AN 
these debtors, who are beneficiaries 
under the Act, are very ignorant. and 
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poor persons and it is unreasonable to 
expect them to have any record or any 
information which would help in giving 
them, relief, Most of them would not 
have any material or information with 
them which could be placed before the 
Tribunal or Court. On the other hand, 
it is the creditors, most of whom live in 
the same areas, who have full knowledge 
of these matters and of the debtors.) 
Therefore, it is not unreasonable to ex- 
pect them to do things which are requir- 
ed under S, 5 (1) amd S, 13. 


25. The provision in S, 5 (4) that 
where the movable property pledged by 
the. debtor-is-fn the possession of any 
transferee of the creditor, the creditor 
himself shall redeem the said property 
from such transferee and produce it, was 
challenged as expropriatory and unrea- 
sonable. It was pointed out that most 
of these properties were pledged by the 
creditors in their turn to raise funds and 
it would be wholly unreasonable to ex- — 
pect them to pay to the transferees the 
amount due, The provision in S. 5 (4) is | 
the natural corollary to the relief given 
under the Act and if it is not there, 
there is the danger of a substantial por- 
tion of the Act being defeated, Other- 
wise, in every case of pledge, the credi- 
tor may put up the plea that he had 
transferred it to some other person thus 
depriving the debtor of the relief grant~ 
ed by the Act. So, we cannot subscribe 
to the criticism levelled against this pro- 
vision. 


26. Lastly S, 6 {4) which refers fo the 
mortgaged property being assigned to any 
bank was questioned on the ground that. 
recovering the required amount from 
the creditor to pay the bank and releas- 
ing the mortgaged property is a highly 
expropriatory and arbitrary provision, 
What we have said in respect of S. 5 (4 
would apply to this aspect as well. 


27. We are thus unable to hold that 
any of these provisions are repugnant to 
Arts. 14 and 19 uy (fF) and (g) of the 
Constitution, 


28. We have not discussed the above 
contentions in detail because these 
matters have been fully considered and 
decided by the Supreme Court in two 
reported cases viz., Fatehchand v. State 
of Maharashtra, {ATR 1977 SC 1825) 


{supra) and Pathumma v. State of 
Kerala, (ATR 1978 SC 771) (supraj. 
Im the former case’ the Court 


was considering. the validity of the 
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Maharashtra Debt Relief Act which is; in 
material particulars, analogous to the Act 
now impugned before us. Krishna Iyer, J, 
considered most of these aspects and 
repelled all of them, Likewise in fhe 
fatter case the validity of the. Kerzla 


Agriculturists Debt Relief Act, which is © 


analogous to the present one; was ques- 
tioned. Therein, the learned Judges laid 
down seven guidelines to determine tre 
question of reasonableness of restriction 
under Art. 19. It was held that the pro- 
visions of the Act therein were reason- 
able restrictions within the meaning of 


cls. (5) and (6) of Art. 19. The provision - 


of the Kerala Act are substantially simi- 
lar to the provisions of the Andhra Pra- 
desh Act. We are also informed that 
there is another later pronouncement by 
the Supreme Court on the same lines, 
But the learned counsel on either side 
could not trace -and place it before Ls. 
Therefore, we are not referring to it. 


29. Sri Venkata Sastry, one of the 
fearned counsel for the petitioner, argu2d 
that S. 5 is inconsistent with S. 13 and 
that in view of the existence of the 
other Debt Relief Acts, there is no need 
for this law, This contention has no forze 
at all because S. 4 clearly declares that 
notwithstanding ail the Debt Relief Ac=s, 
further relief is being given to new ben2 
ficiaries. The relief now given to these 
beneficiaries is mot available on the same 
lines and in the same manner in those 
Acts, That is why in S. 17 it is declared 
that the provisions of this Act shall >e 
in addition to and not in derogation pf 
eny other law for the time being in 
force, 


30. Lastly we must consider soma 
points raised by Sri Challa Poornaiah, 
The first of them is. that S. 4(3) (b) ræ- 
lates to a mortgage which is an item 
dealt with by the Central law viz., T, P. 
Act, Since this provision in the State Act 
. is contrary to the Transfer. of Property 

Act, it is ineffective and inoperative, 
But this argument is untenable because 
the subject is in the Concurrent List and 
the impugned Act has received the 
assent of the President, Therefore, In the 
State of Andhra Pradesh it prevails over 
the Ceneral law by virtue of Art, 254 
{2). 

31. Learned counsel next referred fo 

e definition of “family” contained. in 
S. 3 (1). Therein “family” in relatien 
to a person is stated to mean “the indi- 
vidual, the wife or husband, as the case 

may be, of such individual - and ` their 
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unmarried minor children.” So, Sri Poor- 
naiah contended that. a joint family, 
though it may satisfy the other require- 
ments, does not get the benefit of the 
Act. In our opinion, the definition of 
“family” in relation to a person is deli- 
berately included by the Legislature to 
give benefit to the different units of a 
joint family which satisfy the require- 
ments of the Act. When a debt is owed . 
by a joint family, it will have to be split 
up into different units as defined in 
el. (1) for the purpose of giving benefit 
under the Act. Otherwise, there is no 
purpose in defining the “family” limiting 
its scope to an individual, the wife or 
husband and their unmarried minor 
children, Therefore, this definition clear- 


ly leads to the conclusion that when a. - 


debt is owed by a joint family, each unit . 
thereof consisting of an individual, the 
wife or husband as the casa may be of 
such individual and thelr unmarried - 
minor children should be taken as..a 
debtor within the meaning of this Act 
in respect of each share of the - debt 
owed by the family, Let us illustrate. 
Supposing there is a joint family consist- 
ing of five such units and possessing five 
hectares of wet land. As per the defini- 
tion contained in S. 3 (1) read with the 
other provisions, it is logical. to conclude 
that the family must be deemed to havel 
been in five smaller units, each having) 
one hectare. Since each unit comes with- 
in the definition of a “small fermer” as! 
it owns only one hectare of _ wet land,| 
then each of the five units gets. ‘the bene- 
fits of the Act, 


32. A Division Bench of this Court 
consisting of Chinnappa Reddy and 
Chennakesav Reddy, JJ. expressed the 
same view in P, Varahalamma v. R. 
Ramanna, ((1978) 2 APLJ (HC) 56) a 
(ATR 1979 Andh Pra 25), 


33. There is, however, one clarifica- 
tion which we want to make. if any. one 
of these smaller units of the joint. family 
has other land which, taken along with 
the share which it would get out of the 
foint family properties, is more than the 
limit prescribed under S, 3 (t), then the 
unit would mot get the benefit of the 
debt relef. That is for the reason that 
that particular unit is not a “small far- 
mer” within the meaning of S. 3 (t). This 
fs the logical corollary to the view wa 
have expressed above, ` 


34. For the reasons stated above, with 
the clarification just above mentioned, we 
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dismiss all the writ petitions but in the 
circumstances without costs, Advocates 
.. fee Rs, 100/- in each case, 


35. Sri Babul Reddy and other learn- 
ed counsel for the petitioners orally seek 
leave to prefer appeals to the Suprema 
Court, We have mainly felied on the 
decisions of the Supreme Court in decid- 
ing this matter.’ Therefore we see no 
substantial question of law which needs, 
to be further considered by the Supreme 
Court, which arises in this case. Conse- 
quently the requests are rejected, _ 

Petitions dismissed, 
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T. N. Raghunatha Reddy, 
v. Government of Andhra Pradesh and 
others, Respondents, 


Writ Petns, Nos. 3599, 5044, 5451, 5670, 
6049 to 6056 of 1975 and. 1174, 3391 of 
197, D/- 25-9-1978. 


Motor Vehicles Act (4 of 1939), Ss. 63, 
- 63-A, 47, 45, 58 — Permits granted pur- 
suant to inter-State agreements — Pro- 
cedure for counter-signature of permits 
not applicable—Agreement providing that 
certain routes specified would be operated 
by: operators in one State and other by 
operators in other State — Agreement 
held did not contravene provisions of 
M. V. Act — It did not contravene S. 45 
(1) (2) — It did not contravene Art. 19 
(1) (g) of the Constitution — Agreement 
contravened Art. 301 of the Constitution. 
‘(Constitution of India, Arts. 19, 301). 


S. 63 provides for the validation of 
‘the permit for use outside the region in 
which it is granted upon the said permit 
being counter-signed by the R.T.A. of 
the other region and a permit granted 
in any- one State to be valid in any 
other State only upon counter-signature 


by the Transport Authority of the other — 


State. 
of permits is 
provided for 


Procedure for counter-signature 

the same as is 
the . grant of per- 
mits and that is as laid down in 
S. 57 of the Act. The proviso to sub- 
sec, (3) of S. 63, however, declares that 
it shall not be necessary to follow the 
said procedure in case of permits grant- 
ed pursuant to inter-State agreemenis. 
EEN a AAAA a 


LV/AW/F106/78/DHZ © 


T. N. Raghunatha Reddy v. Govt. of A. P, 


Petitioner l 


_or on any specified route 


A.L R. 


S. 63-A makes provision for the consti- 
tution of the Inter-State Transport Com=.- 
mission for the purpose. of. developing, 
coordinating and regulating the operation 
of the transport vehicles in respect of 
any area or route common to two or 
more States referred to as inter-State 
region and- for performing such other 
-functions as may be prescribed under 
S. 63-C, Such a Commission not having 
regulated the operation of transport 
vehicles on the inter-State routes be- 
tween the Andhra Pradesh and Tamil 
‘Nadu, it is the inter-State agreements 
that govern the grant of permits on such 
routes as also the counter-signatures of 
such permits. While rules are framed 
for grant of permit on  inter-Region 
routes within a State, no rules are fram- 
ed for regulating the operation of stage- 
carriages on inter-State routes. S. 47 (3) 
lays down that the Regional Transport 
Authority may, having regard to the 
matters stated in sub-sec, (1) of S. 47, 
limit the number of stage-carriages gene- 
rally or of any specified type for which 
the stage-carriage permits may be grant- 
ed in the region or in any specified area 
within the 
region. This provision is not applicable 
to inter-State routes, The question as to 
number of permits that may be granted 
on an inter-State route in the absence 
of an Inter-State Commission envisaged 
by S. 63-A would be determined only 
by inter-State agreements, 


The agreement purported to have been 
entered under S. 63 (3-B) provided that 
the Inter-State Carriages would be ope- 
rated by both the States of Andhra Pra- 
desh and Tamil Nadu as shown in the 
Appendix. Routes specified in Parts ‘A’ 
and ‘B’ of the Appendix were to be ope< 
rated by the Andhra Pradesh Operators 
and. the Tamil Nadu Operators respec= — 
tively. Permits for plying the stage-car< 
riage services on the existing routes 
were to continue to be valid till their 
dates of expiry notwithstanding their 
re-allocation between the two States: 


Held that the impugned agreement in 
so far as it determined the number of 
permits and the stage-carriages 
might ply on the inter-State routes in 
question did not contravene, any provis 
sion of the Motor Vehicles Act; In fact, 
the Motor Vehicles Act left scope for 
such inter-State agreement to regulate 
the operation of the stage-carriages on 
inter-State routes. There was no clause 
in the agreement that the application 


that 
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should be made to any particular trans- 
-port authority in respect of any route. 
Consequently, any right vested in 
existing operators with regard to the ræ- 
newal of the permits.was not affected 
-by anything contained in the agreemert, 
Notwithstanding anything contained in 
Sub-sec. (1) of S. 45, the State Govern- 
ment was empowered in respect of tha 
routes lying in two or more regions 2f 
different States to authorise the applica- 
tions being made to the S.T.A, of the 
Region in which the applicant resided 
or had his principal place of business, 
The impugned inter-State agreement as 
such did not provide anything contrary 
to what was stated in S. 45 (1) or Sec- 
tion 45 (2), ATR 1970 SC 1542, Rel. on. 

. (Paras 14, 15, 16, 17, 38) 


It was too-late in the day to contend 
that a-right to ply a stage-carriage . %1 
inter-State route was 
right which could not be regulated and 
upon which reasonable restrictions could 
not be placed, The- Motor Vehicles Act 
which regulates the grant ‘of perm=ts 
and renewal of permits does not affect 
any fundamental right, It is a right 
which is regulated by a statute, and tae 
right if any, to a renewal of an existing 
permit must be found within the four 
corners of the Motor Vehicles Act aad 
the Rules made thereunder. It could not 
be contended that inasmuch as the routes 
were allotted to the State of Andhra Pra- 
desh or Tamil Nadu right to renewal nË 
existing permits was destroyed. A real- 
ing of S, 58 of the Motor Vehicles Act 
itself makes it clear that a renewal of a 
permit is neither a matter of course nor 
of right. Irrespective of whether thers 
is an inter-State agreement or not, 
existing operator holding a stage-carri- 
age permit has no vested right to a r= 

newal of his permit. He has to apply Or 
` renewal and take his chance along wiih 
the other applicants for permit; omy 
- when other conditions are equal, he is 
entitled to.preference and not otherwise. 
The so-called right to a renewal is liakle 
to be defeated by the superior claims of 


a new applicant, Further, there is n>. 


thing in S, 58 which in any way im- 
pinges upon the right of the two States 
to enter into an agreement and vary tne 
. inter-State route or stipulate any terms 
and conditions with-respact to route or 
routes over which a permit has been 
granted earlier and in respect of which 
an application for renewal is pendirg, 


T. N. Raghunatha Reċdy. v. Govt. ‘of A. P. 
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a fundamental - 


the 


AIR 1959 SC 694, AIR 195% Orissa 121, 
AIR 1955 Sau 57, Rel. on. 
_ (Paras 23, 25, 26} 
Under the agreement operators of 
States other than Andhra Pradesh were 
d2prived of their right to apply for 
permits on routes specified in Part ‘A’ 
and operators of States other than Tamil 
Nadu were deprived of their right to 
apply for permits on routes specified in 
Fart-B. Obviously the preference that 
was sought to be given to the operators: 
of. either the State of Andhra Pradesh 
of the State of Tamil Nadu in the mate 
ter of granting stage-carriage permits on 
tae inter-State routes - allotted under 
Fart ‘A’ or Part ‘B’-of -the agreement. 
was neither covered ‘by. any ‘legislation 
mor was. one intended to deal with the 
s.tuation arising from scarcity of goods 
im any part of the territory of India, 
Consequently the discrimination made 
or preference given to the operators of 
one State. over the operators of . other 
States was an interference with the free. 
trade, commerce and intercourse ensur« 
ej under Article 301 of the ‘Constitution, 
The impugned inter-State agreement _ 
was, therefore, to be struck down as vio~ 
lative of Art, 301 of the Constitution of. 
India and was not saved by any of the 
provisions of Part XIII of the Constitu- 
tion, Though that portion was violative 
of the provisions: of the Constitution the . 
inter-State agreement being otherwise 
perfectly legal and valid, if was not 
necessary to strike down the entire 
agreement. That portion was easily se- 
verable and severance could be effected 
without affecting the rest of the agrees — 
ment which could still be given full 
eect, In view of the remaining terms of 
the ‘agreement which allotted certain 
routes exclusively to either Andhra Pra- 
d=sh or’ Tamil Nadu, the ‘respective 
States might still allow operators from 
ail States to apply for permits on tha.. 
said routes and consider the said appli- 
cations on their merits or take other 
s-eps in conformity with the Motor Ve- 
hicles Act to provide transport facilities 
on the said routes. AIR 1970 SC 1275, 
(-978) 1 -APLJ (HC) 492, Rel. ony AIR 
1368 SC 1095, Dist. ~ 
(Paras 32, 35, 37, 38} 


Anno: AIR Manual (3rd Edn) M, Vs. 


Act, S. 45 S. 3; S. 47 N. 4) S. 58 N. 1p- 


= S. 63 N. 4; S. 63A N. 1; AIR Comm. . 
Const. of India (2nd Edn.), Art, 19 N, 827 
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A.P. 93 ° 


$4 A.P. [Prs, 1-4] T. N. Raghunatha Reddy v. Govt, of A, P, (M, Reddy 3} ALR. 


Cases Referred: Chronological Paras 


(1978) 1 APLJ (HC) 492 36 
AIR 1970 SC 1542 | 16, 20 
AIR 1970 SC 1275 36 
ATR 1968 SC 1095 34 
‘AIR 1959 SC 694 24 
AIR 1957 Orissa 127 — 27 


AIR 1955 Sau 57 a 


P. Ramakoti (in W. P. No, 3599 of 
1975), D. Sudarshan Reddy for P. Shive 
shanker and P, Rajagopalachari (in W.P, 
No. 5044 of 1975) and G, Suryanarayana 
(In W.P. Nos. 5670, 6049 to 6656 of 1975 
and 3391 of 1977), for Petitioners; Ad- 
vocate General and $. Venkateswara Rao, 
Govt. Pleader for Transport ¢for Nos, 1 
". & 3) in W.P. Nos, 3599, 5044, 5670, 6049 
to 6056 of 1975; 11%4 and 3391 of 1977 
and (for Nos. 1 to 4) In W.P. No, 5451 
of 1975, for Respondents and for Peti- 
tioners in W.P, Nos, 5458 of 1975 and 
@174 of 1977. 


MADHAVA REDDY, J.=- These writ 
petitions are for the issue of a writ of 
certiorari or any other appropriate writ, 
direction or order to quash the- G.O.Ms. 
No. 715 Home (Tr. 1} Department dated 
2-6-1975 published in the Andhra Pra- 
-desh Gazette Part It Extraordinary dated 
4~§-1975.in so far as ft relates to the 
petitioners, i i 


2. The petitioners are operators of 
Stage carriages on various inter-State 
routes covering the States of Andhra 
Pradesh and Tamil Nadu under permits 
issued by the State of Andhra. Pradesh 
a counter-signed by the State of Tamil 
. Nadu 


3. In order to appreciate the conten- 
tions raised in this batch of writ peti- 
tions suffice to notice the facts relating 
to W.P. No. 3599/75. The petitioner there- 
in is plying a vehicle APC 5472 on route 
Tirupathi to Tiruvannamalai viz., Chan- 
dragiri, Chittoor and Vellore, That route 
was opened pursuant to an inter-State 
agreement between the Government of 
Andhra Pradesh and the Government of 
Tamil Nadu in the year, 1964, Under the 
said agreement, one permit was to be 
granted by the Transport Authorities 
‘in the State of Andhra. Pradesh on the 
said route and another permit was to be 
granted by the Transport Authorities 
by the Tamil Nadu State. Accordingly 
the Regional Transport Authority,. Chit- 
foor granted a permit by its order dated 
24-5-1965 to the petitioner who was one 
of the applicants on the said route. Like- 


wise, the Transport Authorities of Tami 


Nadu granted a permit on the said routa. . 
to one Tirumala Reddiyar, Subsequently, 


the autharities concerned increased the 
number of vehicles to be plied on tha 
said route and the Madras State Road - 
Transport Corporation granted two per- 
mits on the said route which were sub= 
sequently varied up to Kadalur, Ever- 
since, the petitionér had been plying the 
vehicle on the said route under renewals 
granted from time to time, The Govern- 
ment of. Andhra Pradesh issued G.O.Ms, 
No. 403, Home (Transport-I) Department 
dated 24-3-1972 published in the Andhra 
Pradesh Gazette Extraordinary dated 
14-1972 stating that one permit has to 
be operated by the State of Andhra Pra~ 
desh and another by the State of Tamil 
Nadu. By the date the writ petition was 
filed the petitioner was holding a permit 
valid up to 2-6~1977. Subsequently, tha 
Government of Andhra Pradesh issued 
G.O.Rt, No, 2364, Home (Transport~I} 
Department dated 21-8-1972 published 
in the Andhra Pradesh Gazette dated 
I-9-1972 proposing to enter into an inter- 
State agreement with the State of Tamil 
Nadu in supersession of the agreement 
entered into between both the States on 
1-4-1972. In the revised agreement pro- 
posed to be entered into between tha 
two States, the route Tirupathi to Tiru- 
vannamalai which is included as Item 
No. 4 in Appendix B to the said G.O., is 
allotted to the State of Tamil Nadu. Re- 
presentations by persons affected by tha 
proposed agreement were invited to ba 
made within thirty days from the data 
of publication. As the petitioner was 
an existing operator directly affected by 
the propcsed agreement, he filed his re- 
presentation on 26-9-1972 against the 
proposed agreement, The Government of 
Andhra Pradesh thereafter issued tha 
impugned G.O.,. in supersession of the 
inter-State agreement dated 1-4-1972 
approving the draft agreement publish» 
ed in G.O.Rt. No, 2864 dated 21-8-1972 
referred to above. As per the impugned 
inter-State agreement, the route Tiru« 
pathi to Tiruvannamalai has to be ope- 
rated only by the State of Tamil Nadu 
and the existing permits including thafti 
of the petitioner would continue to ba 
valid till their dates of expiry. As a ré-= 
sult of the above, the petitioner is de- 
prived of his right to apply for renewal 
of the said permit and ply his vehicla 
on .the said route, 


4. The routes involved in tha bate 
of writ petitions are as follows: 
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BI. No- Writ Petition No. 





1, 


8. 


1a, 


23, 





W. P, No. 5044/76 


W. F. No. 5451/76 


W. P. No. 5460/75 
W. P. No. 6049/75 


W. P. No. 6050/76 


W. P. No. 6051/76 


W. F. No. 6088/76 


W. F. No. 6083/76 


W. P. No. 8054/78 


W. P. No. 6085/76 


. W. P. No. 6056/76 


W. P. No, 1174/77 


W. P. No. 3391/97 


‘Route. 





| Chittoor to 


N, N. Kanweiga. 


Madras to 
Naidupet. 
Madras to 
Kelahasthi. 


- Madras te 


Varadaipad xm. 
Madras to 
Satyavecda. 


Arkonam 5 
Tirupathi. 


Tirupathi 3 
Kanchipurem, 


Prutiani w 
Nagulapurcam, 


Ohittoor a 
Tiruttani. 
Chittoor ta 
Kanskamrs 
Satram. 


Chittoor ta ` 
Salem. 
‘Tirupathi ip 
Arkonam. 


Chittoor to 


_ Arkonam. 


Chittoor tæ 
Tirupathi. 
Tirupathi & 
Arkonam. 


N. N. Kart riga 2 
Chittoor. 


Kalahasth: H9 
Kanchipuram., 


Tirapathi ia. 
Arkonan, 


Tirupathi ic 
Kaelapudi 
varied up hẹ 
T, P. Kote. 


Pallipat ta 
Tirupathi 
Proddutuncat to 
Ohittoor 
Prodduturpt te 
‘Pallipat. 
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Item No. in the Siate to which allotted. 
Schedule to G. O. . 





Tamil Nadu 


- Famil Nadu 


Andhra Pradash 
All allotted to 


: Andhra Pradesh 


Andhra Pradesh — 


Tamil Nada 


Tamil Nada | 
Tamil Nadu 


Tamil Nada 
Andhra Pradesh 


Tamil Nada 


Samil Nadu 
Andhra Pradegh 


Tamil Nadu. 


Andhra Pradesh 
“3 


Sem, 


Andhra Pradash 


Andhra Peaderh 


-Tamil Nada 
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5. The agreement purported to have 
been entered under S, 63 (8-B) of the 
Motor Vehicles Act provides. ‘that the 
.. tnter-State carriages would be operated 

by both the States as shown in the Ap- 

' pendix, Routes specified in Parts ‘A’ and 
B’ of the Appendix shall be operated 
‘by the Andhra Pradesh operators and 
fhe Tamil Nadu operators respectively. 
Tt is contended that the agreement in so 
far as it allots the routes or permits to 
one State or the other is invalid and op- 
posed to the provisions of the Motor Ve- 
hicles “Act, It is further contended that 
in any case such an agreement cannot 
_affect the existing permits and the rights 
of the permit-holders therein to obtain 
renewal of the permits from time to 
Kime in accordance with the Act. The 
petitioners also contend that S. 43 (3-A) 
empowers the concerned States under 
the agreement only to fix the number of 
permits which are permitted to be grant- 
ed or countersigned in respect of a par- 
ticular route, It does not empower the 
State either to allot the route to oné 
State or the other or to prohibit or re- 
strict the right of an existing permit- 
holder to have his permit renewed after 
the expiry of the permit under S. 58 of 
fhe Act. In so far as the agreement im- 
pliedily prohibits renewal of the per 
mits after the expiry of the period for 
which they are valid it is illegal and 
beyond the ‘scope of S. 63 (3-A) of the 
Act, Sec. 63 of the Act does not empower 
the respondents to extinguish the vested 
righs of the pétitioners, | 


" § ‘Phe petitioners contend ‘that the 


Inter-State agreement was - approved 
without giving an opportunity or notice 
ef hearing to the petitioners and this 
violates the principle of natural jus- 
fice, They contend that the respondents 


failed to follow the procedure prescribed. 


under the Motor Vehicles Act in this 
. behalf and thus is illegal and violative 
of the provisions of the Motor Vehicle 
Act, 


7. Xe ts also contended that the agree- 
ment results in nationalisation of the 
said routes without following the proce- 
dure prescribed in Chapter IV-A of the 
Motor Vehicles Act. In fact, subsequent 
to the said agreement, in respect of some 
of the inter-State routes referred to 


above, the State of Tamil Nadu has pub- 


tished a Draft Scheme No. VI (iii)/19/(1) 
of 197% dated 15-4-1977 of the Pallavan 
Transport Corporation Ltd., Madras for 
opinion of the public as ‘required under 


S, 68-C of the Motor Vehicles Act. Some 

of the petitioners’ herein have filed W.P. 
Nos. 1323/77 and batch impleading the 
State of Tamil Nadu, the Pallavan Trans- 
port Corporation Ltd. and the State 


. Road Transport Authority, Andhra Fras- 


desh seeking a writ of prohibition or 
any other appropriate direction prohi- 
biting the respondents from approving 
the said scheme in so far as it related to 
the petitioners therein. 


8 in the couniter~affidavit filed on 
behalf of the. respondents, it is contend- 
ed that the procedure required to be 
followed under S, 63 (3-B) of the Act 
has been strictly adhered to in entering 
into the above agreement and no princi- 
ples of natural justice were violated. 
The draft agreement was published and 


after considering the representations 
made by the existing operators and 
others interested, the final agreement 


was approved and entered into. It is 


submitted by the respondents that the 


main object and purpose of an inter- 
State agreement is to provide coordi~ 


‘nated and efficient transport service on 


inter-State routes without the necessity 
of following the procedure contemplated 
under Chapt, IV of the Act twice, and 
to provide facility of single point taxa- 
tion to be paid in the original State and 
consequential exemption from taxation 
by the reciprocating State. It is submit- 


ted that after having considered in de- 


tail, the operational convenience as. well 
as the interests of the travelling public 
on inter-State routes and after mutual 
discussions, both the States have entered 
into the aforesaid agreement. It is in 
particular asserted that in view of the 
inter-State agreement, the procedure 
prescribed for counter-signature need 
not be followed in respect of a permit 
granted in pursuance of the inter-State 
agreement, This postulates the allocation 
of the routes or number of buses to a 
particular State with the consequential 
obligations on the reciprocating State to 
countersign the same. The contention 
that the State Goyernment has no juris- 
diction or power’ to allocate routes or 
grant permits to one or the other States 
is incorrect and untenable. It is also de- 
nied that as a result of the allotment, 
any vested right of the petitioners. is 
affected, It is contended that a permit- 
holder has no vested- right to the re 
newal of a permit. It is also urged that 


' simply because the number of trips or 


buses. on a particular route is increased 
under the inter-State agreement, ths 
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permits for such increased number ci 
buses or trips would have to be granted 
in accordance with the inter-State agree- 
ment and the same is not contrary tz 
the provisions of the Act. The contentio1 
that the arrangement now made undex 
the inter-State agreement amounts tc 
nationalising the route and would be 
allotted to the State Road Transport 
Undertakings of the concerned State ani 
that the same is violative of Chap. IV-A 
of the Act is incorrect, As a fact, it € 
stated that the agreement which was it 
force immediately prior to the impugn 
ed agreement came into effect on 1-4 
i972. There was no other agreement, 


9. Lastly it is submitted that the saii 
agreement is not subject to judicial re- 
view, It is, therefore, prayed that the 
writ petitions be dismissed. 


10. Pending disposal 
writ petitions the operation of ‘the im- 
pugned G.O., was suspended in so far 
as the petitioners are concerned, 


11. Under the previous agreement be- 
tween the State of Andhra Pradesh ani 
the State of Tamil Nadu which came ir- 
to effect on 1-4-1972, 55 inter-State 
routes were agréed to be operated undex 
primary permits issued by the Road 
Transport Authorities of Andhra Prades2 
and 39 routes were agreed to be operat- 
ed under primary permits issued by the 
Road Transport Authorities of Tamil 
Nadu. Now under the impugned agree- 
ment two routes were increased on th= 
whole and out of a total of 96 routes, Sl 
are allotted to Andhra Pradesh and 45 
routes are allotted to Tamil. Nadu, In 
this process under the present agreement 
8 routes with 14 permits ~which were 
hitherto under the control of Tamil Nada 
are allotted to Andhra Pradesh and L7 
routes with 21 permits which were 
hitherto under the control of Andhra Pra= 
desh are allotted to Tamil Nadu. As a 
result of the agreement, the Regionel 
Transport Authority of the particular 
area of the State to which the route & 
allotted would have the dominant rol2 
in regulating the traffic. The Motor Vehi- 
cle Tax also would be paid to the respec- 
tive States to which the routes are al- 
letted and exemption is granted in tha 
other State. The routes themselves arə 
allotted to one State or the other on th= 
basis of the major portion of the route 
lying in that particular State. The agree- 
ment is entered into mainly with a view 
to provide better transport facilities for 
the passenger-traffic between the two 
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of the above 


. grant, 
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States and with a view to relieve. the 
herdship of the. operators by permitting 
thm to pay tax only in one State and 
granting exemption to- them in the other. 
It also obviates the necessity of follow- 
inz the procedure prescribed for coun- 
te-~signature of the permits issued by 
the concerned Transport Authority as 
per the agreement. 

12. Under the provisions of the 
Motor Vehicles Act, permits for the ope- 
ration of stage carriages may be issued 
by the R.T.A. concerned and such per- 
m-ts would be valid and effective within 
the region over which the said R.T.A. 
hes jurisdiction. 


13. There is also provision in S. 63 
of the Act for validation of the permits 
outside the. region in which it was grant- 
ed S, 63 in so far as it is relevant for 
our present purpose reads as follows: 


. “63. Validation of permits for use out- 
side region in which granted:— i 


(1) Except as may be otherwise pre- 
seribed, a permit granted by a R.T.A. of 
ary one region shall not be valid in any 
other region unless the permit has been 
ccuntersigned by the R.T.A. of that 
otner region, and a permit granted in 
ary one State shall not be valid in 
ary other State unless countersigned by 
the S.T.A. of that other State or by the 
Regional Transport Authority concerned: 


Provided, that a‘ private carrier’s per- 
mt granted by the R.T.A. of any one 
region with the approval of the State 
Transport Authority, for any area in any 
otier region or regions within the same 
Szate shall be valid in that area with- 


ott the counter-signature of the R.T.A. 


of the other region or of each of the 
other regions concerned, 


Provided further that where both the 
starting point and the terminal point of 
a route are situate within the same State, 
bet part of such route lies in any other 
State and the length of such part does 
nct exceed sixteen kilometres, the per- 
mt shall be valid in the other State in 
respect of that part of the route which 
is in that other State notwithstanding 
that such permit has not been counter- 
signed by the State Transport Authority 
or the R.T.A. of that other State. 


"l-A) to (2) * “ “ 


(8) The provisions of this Chapter re- 
ja-ing to the grant, revocation and sus- 
pension of permits shall apply to the 
revocation and suspension of 
cointer-signatures of permits: 


98 AVP. {[Prs, 13-16}. T. N. Raghunatha Reddy v, Govt, of A. P. 


Provided that it shall not be neces- 
. sary to follow the procedure laid down 
in-Section 57 for the grant of counter- 
signatures of permits, where the per- 
mits granted in any one State are re- 
quired to be countersigned by the S.T.A. 
of another State or by the Regional 
Transport Authority of another State or 
by the Regional ‘Transport Authority. 
concerned as a result of any agreement 
arrived at between the States after com~ 
plying with the requirements of sub- 
sec. (3-A), or for the grant of counter- 
signature of permits in pursuance of any 
direction issued by the Commission un- 
der Cl, (c) of sub-sec. (2) of S. 63-A. © 

(3-A) Every proposal to enter into an 
agreement between the States referred 
to in-the proviso to sub-sec. (3) and every 
proposal in such agreement to fix the 
number of permits which is proposed te 
be granted or counter-signed in respect 
of each route or area shall be published 
by each of the State Governments con= 
cerned in the Official Gazette together 
with a notice of the date before which 
representations in connection therewith 
may be submitted, and the date, not be- 
mg Jess than thirty days from the date, 
of such publication, on which, and the 
authority by which, and the time and 
place at which, the proposal and any. 
representations received in connection 
there with will be considered: 


_ Provided ‘that no person, association 
or authority, other than those mention~ 
‘ed hereunder, shall have a right to make 
such representation, namely:— 

(i) any person already providing pas 
senger or goods transport facilities by 
any means in the proposed area or along 
or near the proposed route; 

(ii) any association representing per- 
sons interested in’ the provision of road 
transport facilities recognised in this be- 
half by State Government; 


(iii) any local authority or police au- 
thority within whose jurisdiction any 
‘part of the proposed. area or route lies, 


(3-B) Every agreement arrived at be- 
tween the States shall, in so far as it re- 
lates to the grant of counter-signature 
of permits, be published in the official 
Gazette by each of the States concerned 
and the State Transport Authority of 
the State and the Regional ‘Transport 
Authority concerned shall give effect to 
it. 

(4) to (15) ** s3 l 
14. S. 63 of the Motor Vehicles Act 
thus provides for the validation of: the 
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permit for use- outside the region in 
which it is granted upon the said permit 
being counter-signed by the . Regional 
Transport Authority of the other region 
and a permit granted in any one State 
to be valid in any other State only upon 
counter-signature . by the Transport Au- 
thority of the other State. S. 63 (1) de- 
clares that unless the permit issued by 
one Regional Transport Authority is 
countersigned by the R.T.A. of the other 
region and a permit granted in any one 
State is countersigned by the S.T.A. of 
the other State or the R.T.A. concerned, 
they shall not be valid. Procedure for 
counter-signature of permits is the same 
as is provided for the grant of permits 
and that is as laid down in S, 57 of the 
Act, The proviso to sub-sec. (3) of S. 63, 
however, declares that it shall not be 
necessary to follow the said procedure 
in case of permits granted pursuant to 
inter-State agreements. s 


15. 5. 63-A of the Motor Vehicles 
Act makes provision for the Constitution 
of the Inter-State Transport Commission 
for the purpose of developing, co-erdi- 
nating and regulating the operation of 
the transport vehicles in respect of any 
area or route common to two or mere 
States referred to as inter-State region 
and for performing such other functiens 
as may be prescribed under S. 63-C, Such 
a Commission not having regulated the 
operation of transport vehicles on the 
inter-State routes between the Andhra 
Pradesh and Tamil Nadu, it is the inter- 
State agreements that govern the grant 
of permits on such routes as also the 
counter-signatures of such permits. 
While rules are framed for grant of per- 
mits on inter-region routes within a 
State, no rules are framed for regulating 


the operation of stage-carriages on inter< | 


State routes, 


16. In Mohd. Ibrahim v. ST.A. Tri- 
bunal, Madras, AIR 1970 SC 1542, the 
Supreme Court laid down that (at 
p. 1547), 


“These provisions. establish that in 
the case of an inter-State permit an ap- 
plication has to be made to the R.T.A. 
of a State as mentioned in S, 45 of the 
Act and the permit is to be counter- 
signed by the S.T.A. of the other State 
or by the R.T.A. concerned as men- 
tioned in Section 63 of the Act...... 
The effect of the proviso to S. 63 (3) is 
that in the case of inter-State permits 
where an agreement has been arrived at 
between the States the provisions of 


' 
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'§..57. of the Act need:not be followed 
for the grant of counter-signatures of t32 
permits. In other cases, the procedure 
in S. 57 of the Act will apply in regard 
to grant, revocation and suspension of 
permits. and to counter-signatures of 
permits as well. S. 48 of the Act whizh 
relates to the power-to grant of stage 
carriage permits will also: apply to 
inter-State permits. The provisions coa- 
tained in sub-sec. (1) generally and sud- 
sec. (2) of S, 47 will apply to the R.T.A. 
at the time of consideration of an ap- 
plication for inter-State carriage per- 
mit. Section 47 (3) of the Act will not in 
pur opinion apply to inter-State perm.ts 
because, that provision relates to a 
R.T.A. limiting the number of stage 
carriages for which stage carriage per- 
mits may be granted:in the region or in 
any specified area or on any - specified 
‘route within. the region, In other words, 
S. 47 (3) of the Act -is confined in 4s 
operation in or within the region. Tne 
provisions of S. 47 (3) do not apply to 
inter-State permits because an inter- 
State permit cannot be effective unless 
it is countersigned by the authority cf 
the other The combin=d 
effect of Ss. 63, 63-A, 63-B and 63-C is 
that the inter-State Commission will 
deal with inter-State permits. The Cen- 
tral Government under S. 63-C of tie 
Act is authorised to make rules in re- 
gard to the procedure to be followed in 
considering’ an application for grant and 
counter-signature of permits. In the ab- 
sence of specific rules, the best way of 
harmonising the powers and functions is 
to allow these inter-State authorities to 
exercise their power within their res- 
pective spheres in regard to grant and 
counter-signature of permits by agree- 
ment and accord.” 


What 5. 47 (3) lays down is that tae. 


R.T.A. may having regard to the met- 
ters stated in sub-section (1) of Sec. ¢7, 
limit the number of stage carriages 
generally or of any specified type fr 
which the stage carriage permits may 
be granted in the region or in any sp2- 
cified area or on any specified route 
within the region. It is this provision 
which according to the decision of the 
Supreme Court referred to above is not 
applicable to inter-State routes, The 
question as to number of permits that 
may be granted on an inter-State route 
in the absence of an Inter-State Com- 
mission envisaged by S. 63-A as pointed 
out by the Supreme Court would be 
determined -only by inter-State. agre2< 
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ments. The impugned agreement in so 
far as it determines .the number of per- 
mits and the stage carriages that may 
piy on the inter-State routes in -question 
does not contravene -any provision of 
the Motor Vehicles Act. In act, the 
Motor Vehicles Act leaves scope for such 
inter-State agreement to regulate the 
ooeration of the stage carriages on inter- 
State routes, 


17. It is contended by Mr. G. Surya~ 
marayana, learned counsel for the peti- 
tioners that the impugned agreement,. 
instead .of determining the number of 
permits that may be granted or: a parti- 
cular inter-State route, allots the. inter- 
etate route itself to either the State of 
Andhra Pradesh or the State of Tamil 
Madu and that is not envisaged by any 
provision of the Motor Vehicles Act, He 
also contends that in view of such allo- 
cation of the routes to a particular State,’ 
tae application for renewal of permit 
kas now necessarily to be made to the 
t-ansport authorities in the particular 
State to which the route is allotted, That 
im effect takes away the right of the ex- 
isting operators to apply for renewal of 
their existing permits to which they are 
entitled under the provisions of the 
Motor Vehicles Act. How far the peti- 
toners have a vested right to the re- 


newal of their existing permits and how .. 


far the provisions of the “ir:ter-State 
azreement infringe or take away that 
rght, would be considered later. How- 
ever, it must even at this stage be point- 
eJ out that there is no express clause in 
the impugned inter-State agreement that 
the application for permits on tne routes 
referred to in Parts A and B of the Ap- 
pendices to the agreement shall be made 
te one or the other authority. Cl. (1) (a) 
of the agreement merely stipulates that 
‘inter-State routes for operation of stage 
carriages of both the States shall be as 
shown in the Appendix. The rcutes spe- 
cfied in Parts A and B of the Appen- 
dices shall be operated by the Andhra 
Fradesh operators and the Tamil Nadu 
operators respectively. Permits for ply- 
ing the stage carriage services on the 
existing routes will continue to be valid}. 
til their dates of expiry notwithstand- 
irg their re-allocation between the two 
S:ates”, There is no clause in the agree- 
ment that the application should be 
made to any particular transport autho- 


rity in respect of any route, Consequent- 
ly, any right vested in the. p2titioners 
with regard to the renewal of the per- 
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aa is not affected by anything contain~ 
ed in the agreement.. 


18. No, doubt, as contended by Mr. 
G. Suryanarayana learned counsel for 
‘the petitioners, the provisions contained 
in S. 45 of the Act relating to applica- 
tions for permits also apply for the 
grant of permits on inter-State routes. 
Mr. Suryanarayana therefore contends 
that the inter-State agreement inasmuch 
as it allots the routes to either Andhra 
Pradesh State or the Tamil Nadu, irres~ 
pective of the length of the routes lying 
in each State, -contravenes the ‘provisions 
of the Act and therefore invalid, ` 

19. Sub-secs. (1) and (2) of S. 45 of 
the Act which are relevant in this be- 
half read as follows:— i 


“45, General provisions as to applica- the application being made to the S.T.A. 


tion for permits:— 

1. Every application for a permit shall 
be made to the Regional Transport. Au- 
thority -of the region in which it is pro- 
posed to use the vehicle or vehicles: 

Provided that if it is proposed to. use 
the vehicle .or vehicles in two or more 
regions lying within the same State, the 


application shall be made to the RTA 


of the region in which the major portion 
of the proposed route or area lies. and 
in case the portion of the proposed route 
or area in each of the regions is approxi- 
mately equal, to the R.T.A. of the region 
‘in which it is proposed to keep the vehi- 
cle or vehicles: 


Provided further that if it is propos- 
ed to use the vehicle or vehicles in two 
or more regions.lying in different States, 
the application shall be made to the 
R.T.A, of the region in which the appli- 
cant resides or has his principal place of 
business. o 


(2) Notwithstanding anything contain-~ 
ed in sub-sec. (1), the State Government 
may, by notification in the official Gan 
zette, direct that in the case of any 
vehicle or vehicles proposed to be used 
in two or more regions lying in different 
States, the application under that sub- 
section shall be made to S.T.A. of the 
region in which the applicant resides or 
has his principal place of business.” 

It would be seen that in view of the 
first proviso to sub-sec. (1) of S. 45 of 
the Act, only in the case of routes lying 
in two or more regions within the same 
State, application has to be made to the 
Regional Transport Authority of the re- 
gion in which the major portion of the 
iroute lies, In the case of a route lying 
lin two or more regions of. different 


.pect of the routes lying in two or more 
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port authority is the competent autho- 
rity to receive the application. for the 
grant of a permit on an inter-State 
route, it is the place where the appli- 
cant resides or carries on business, that 
is the determining factor for making the 
application. Notwithstanding anythin 
contained in sub-sec. (1) of S. 45, the 
State Government is empowered in res- 


regions of different States to authorise 


of the region in which the applicant re- 
sides or has his principal place of busi- 
ness.. The impugned: inter-State agree- 
ment as such does not provide anything 
contrary to what is stated in S, 45 (1) 
or S. 45 (2) of the Motor Vehicles Act. 


, ) - 

20. The petitioner’s contention that 
the allotment of certain routes under the 
inter-State agreement to the State of 
Andhra Pradesh and certain other routes 
to the State of Tamil Nadu contravenes 
the provisions of the Motor Vehicles Act 
in our view is also without any sub- 
stance. The Motor Vehicles Act does not 
lay down what the contents of the inter- 
State agreement with _respect to the 
routes should be. Nor does it impose 
any limitation on the power of the States 
to fix the number of permits that may 
be granted on any route covered by. the 
inter-State agreement. S. 45 of the Act 
which lays down the general provisions 
as to applications for permits, among 
others, refers to routes covering two 
or more regions lying in different States 
and S. 63 (3) and S. 63 (3-A) refer to 
counter-signatures of permits granted as 
a result of the agreement arrived at be~- 
tween the States and the procedure to 
be followed by the two States before 
entering into any such inter-State agree- 
ment. But there is no provision therein 
as to what the contents of an inter- 
State agreement should be. So far as 
the present agreement is concerned, it 
is seen that the procedure prescribed 
under- S. 63 (3-A) is followed before 
entering into the said agreement. The . 
petitioners have made their representa- 
tions and they have been’ considered by 
the competent Authorities before the 
agreement was finalised. The permits 
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and the counter-signatures are sought fa 


be granted in accordance with thet 
agreement. The agreement between tke 


. two States is entered inte in exercise cf 
the executive power of the two States. 
In the absence of any statute restric 
ing the power of the States to enter ir« 
to such an agreement with respect to 
matters enumerated in the State List 
and the concurrent list of the Constitu~ 
tion and in the absence of any provisim 
under the Motor Vehicles Act as to tke 
contents of the said agreement, no such 
limitation on the power of the two 
States could be implied merely becauze 
the procedure to be followed by the 
respective States in this behalf has been 
Jaid down under the Motor Vehicles Act. 
In fact, that would give an indicaticn 
of the legislative intent that in all other 
respects the Legislature did not interd 
to restrict the power of the States N 
this regard. It is also significant to noe 


that the provisos to S, 45 (1) and’ See~-- 


tion 45 (2) refer to the plying of vehi- 
cles in two or more regions lying :n 


different States and not in parti- 
cular to routes covered by inter- 
State agreements. As there is no 
provision in the Motor Vehicles 


Act restricting the power of the res- 
pective States restricting their right <o 
the allotment of inter-State routes <0 
one or the other State obviously it is 
that State to which the route is allotted 
that would grant the permit. The Moter 
Vehicles Act does not provide fer 
making an application to any particular 
authority for grant of permit on .such 
routes. Obviously because. the grant 21 
permits on such routes is intended to be 
regulated by inter-State agreemenis 
reached in accordance with the proc?“ 
dure laid down under Ss. 63 (3-A) ard 
63 (3-B) it is declared under the pro- 
viso to S, 63 (3) that it shall not be na- 
cessary to follow the procedure lad 
down in S., 57 for the grant of counte-~ 
signatures of such permits. S. 45 or 
any other provision of the Motor Vehi- 
cles Act does not prescrite the authori-y 
before which an application for the 
grant of a permit on an  inter-Stace 
route should be made, okviously for the 
reason, that the inter-State agreement 
itself which allots a particular inte 
State route to a-particular State, mey 
provide that that State may issue perm 
mits or leave it to be issued in accord- 


ance with the Act and the Rules made 
thereunder. In this context it is perti- 
nent to recall that the Supreme Court 
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in Mohd. Ibrahim v. S.T.A. Tribunal, 
Madras, AIR 1970 SC 1542, declared (at 
p. 1547): 

“In the absence of any specific rules, 
the best way of harmonising the powers 
and functions is to allow these inter- 
State authorities to exercise their power 
in the respective spheres in regard to 
grant (emphasis ours} and counter-sig- 
nature of permits by agreement and 
accord.” 


21. Under the inter-State agreement 
in question: the tax shall be paid to the 
State to which the route is allotted and 
they would be exempt from payment of 
any tax to the reciprocating State. Tax 
free tokens for single point tax vehicle 
would be issued in the Home State it- 
self on behalf of the reciprocating State. 


. The routes themselves are allotted to 


each of the States on route-kilometre 
parity which is a rational basis. None 
of these clauses, in our view, ccntravene 
poe provisions of the Motor Vehicles 

ct. 


_ 22. The contention that the azreement 
m question contravenes either S, 45 or 
S. 47 or S. 63 of the Motor Vehicles Act 
in so far as it provides for certain inter- 
State routes partly lying in Andhra Pra- 
desh and partly lying in Tamil Nadu 
State being allotted to the State of An- 
dhra Pradesh or Tamil Nadu does not 
merit acceptance and it is accordingly 
rejected, ` . 


23. We may next turn to tke princi- 
pal contention of the learned counsel for 
the petitioners that inasmuch as the 
routes are allotted to the State of An- 
dhra Pradesh or Tamil Nadu their right 
to renewal of their existing permits is 
destroyed. That right according to them 
is a vested right which cannot be taken 
away or infringed by any irter-State 
agreement, In this context, it becomes 
necessary to consider how far the right 
to ply a stage carriage on a public route 
is.a fundamental right and whaz restric- 
tions, if any, may be placed on this 
right in conformity with the provisions 
of the Constitution and. the provisions 
of the Motor Vehicles Act. Mo doubt, 
the right to carry on trade or business 
is a fundamental right and the right to 
ply a stage-carriage is a right to carry 
on transport business and a cizizen has 


‘a fundamental right guaranteed to him 


under Art. 19 (1) (g) of the Corstitution. 
But at the same time the Constitution 
of India itself postulates reasor.able re- 
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strictions being placed on the exercise 
of such right: - 


24. The Supreme Court in Raman 
_ and Raman Ltd. v, State of Madras (AIR 
1959 SC 694), held (at p. 697):. 

i a citizen has a fundamental 
right to ply motor vehicles on public 
pathways under Art, 19 (1) (g) of the 
Constitution and any infringement of 
that right by the State can be justified 
only if it was within the scope of Artix 
cle 19 (6) thereof. The appellant had a 
fundamental right to carry on his motor 
transport business subject to reasonable 
= imposed upon that right by 
aw 

25. It is, therefore, too late in the 
day to contend that a right to ply a 
stage carriage on inter-State route is a 
\fundamental right which cannot be re- 
gulated and upon which reasonable re- 
strictions could not be .placed, The 


Motor Vehicles Act which regulates the. 


grant of permits and renewal of permits 
does not affect any fundamental - right, 
It is a right which is regulated by a sta- 
tute, and the right if any, te a renewal 
jof an existing permit must be found 
within the four corners of the Motor 
Vehicles Act and the Rules made there- 
under. It may be noticed even at this 
juncture that with regard to the exist- 
ing permits the impugned  inter-State 
agreement stipulates as follows: 


“Permits for plying  stage-carriage 
services on. existing routes: will continue 
to be valid till their dates of expiry not- 
withstanding their reallocation between 
the two States,” 


There is no specific clause in the agree- 
ment to the effect that the existing per- 
mit-holders shall not be entitled to apply 
for renewal of their permits; nor is there 
any specific provision authorising or’ as- 
suring them of renewal of permits, It 
is, however, pointed out by Sri G. Sur- 
yanarayana, learned counsel for the 
petitioners that some of the routes on 
which the petitioners are plying their 
stage-carriages. having been allotted to 
the other State, the applications for re- 
newal have now to be made to the 
Transport Authorities of ‘that other 
State and inasmuch as under the provi- 
sions of the Motor Vehicles Act and the 
Rules made thereunder, applications for 
renewal of permits have to be made to 
the authority which granted the pri- 
mary permit, no application for renewal 
. can be made under the Act. If that is 
the consequence of Pig allocation of the 


[Prs, 23-27] T, N, Raghunatha Reddy v, Govt, of A. P, 


ALT. R, 


routes to one or the other States, it can- 
not be said that the agreement itself 
takes away the so-called right of the 
petitioner to a renewal. That apart, the . 
very assumption of the petitioner on 
which the entire: argument is built viz., 
that the petitioners have a vested right 
to renewal of a permit even on the date 
when they were granted the primary 
permit is itself not correct, po 3 


26. A reading of S. 58 of the Motor 
Vehicles Act itself makes it clear that a 
renewal of a permit is neither a matter 
of course nor of right. It lays down that 
an application for renewal has to be dis- 
posed of as if it were an application for 
the grant of a permit and only other 
conditions being equal, an applicant for 
renewal shall be given preference over - 
new applicants for permits, Thus irres« 
pective of whether there is an inter- 
State agreement or not, the existing 
operator holding a stage-carriage permit 
has no vested right to a renewal of his 
permit. He has to apply for renewal and 
take his chance along with the other 
applicants for permit; only when other 
conditions are equal,’ he is entitled to 
preference and not otherwise. The so~« 
called right to a renewal is liable to be 
defeated by the superior claims of a 
new applicant. This clearly shows that 
there is no vested right to a renewal of 
a permit. Further, there is nothing in 
S. 58 which in any way impinges upon 
the right of the two States to enter 
into an agreement and vary the inter- 
State route or stipulate any terms and 
conditions with respect to route or 
routes over which a permit has been 
granted earlier and in respect of which 
an application for renewal is pending. 


2%. In N.O.T.C. Private Ltd. v. R.T.A, 
Cuttack, AIR 1957 Orissa 121, a Bench 
of the Orissa High Court held that no 
one has an inherent right to a permit to 
ply a motor vehicle or to its renewal. 
The grant of a permit is entirely within 
the descretion of the Regional Transport 
Authority, The provisions of S. 58 for 
renewal of a permit’ are procedural. No 
one has a vested right in it. The Court 
further held that 


“where therefore an application for 
renewal of a permit was made and 
there is another application by the State 
Transport Authority, the applicant would 
not be entitled to renewal of his permit, 
The application would be decided ac~ 
cording to the provisions of S. 58 2) as 
they then stood.” i 
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In J.M.T. Union Ltd. v. State of Sau- 
rashtra, AIR 1955 Sau 57, a similar viex 
was taken. While: it is true that a vested 
right cannot be impaired by implicaticn 
and must be expressly taken away [Yr 
statute, it is equally well settled that the 
right to a permit is neither a funda 
mental right nor a vested right. Ma 
doubt, as the agreement provides thai 
certain inter-State routes are allotted 29 
a particular State, certain petitioners 
may be deprived of their opportunity 78 
make an application for renewal inas- 
much as the application for renewal has 
to be made to the authority which 
granted the permit and in respect >è 
those routes, the authority which ma‘ 
now grant permit under the agreeme~ 
may be the Regional Transport Auth> 
rity of the other State and the existing 
operators may not be in a position 19 
apply for renewal. But that does nat 
mean that their existing right to a per 
mit is taken away for neither S. 58 givs 
a vested right for renewal of a perm 
nor the statute affects the inter-Stata 
agreements in this behalf, Any such pro- 
cedure prescribed for applying for r= 
newal of a permit cannot take away 
the right of the States to enter into aa 
agreement, If on account of the changzi 
situation and coming into being of añ 
inter-State agreement with respect to a 
particular route, the petitioner cannet 
apply for renewal, it does not mean that 
any vested right of his is taken away 
nor does it amount to his being depriv- 
ed of his right to carry on trade or busi- 
ness, Inasmuch as sub-secs. (3-A) ami 
(3-B) of S. 63 make a special provision 
for the procedure to be followed, in t3 
matter of inter-State agreements,. wita 
regard to the inter-State routes, tks 
special provision would prevail over t= 
general provision contained in S. 45 cf 
the Act with regard to applications for 
the grant of permits or counter-signa~ 
tures thereon and the procedure to 52 
followed with regard to renewal of pe 
mits as contemplated by S. 58 of tba 
Act, The procedure for the grant of per- 
mits has to be in accordance with that 
agreement, 


28. The contention of the petitioners 
that their vested right for renewal a 
the existing permits is taken away W7 
the impugned inter-State agreement 5 
therefore rejected, 


29. In this context we may. considar 
the provisions of S. 63 (3-A} and (3-3) 
of the Motor Vehicles Act, Sub-see, (-A} 
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of S. 63 declares that every proposal to 
enter into an inter-State agreement as . 
also the agreement to fix the number of 
permits proposed to be granted or coun- 
tersigned in respect of each route shall 
be ‘published in the Gazette together with 
a notice of the date before which re~ 
presentations may be made in connection 
therewith. Only the persons sp2cified in 
sub-cls, (i), (ii) and (iii) of the proviso 
thereto are given the right to make a 
representation. Agreement with regard 
to counter-signatures is also required to 
be published in the official Gazecte under 
sub-sec. (3-B) of S, 63 of the Act. The 
representations made are required to 
be considered before the agreement is 
finalised. Thus, this provision gives an 
opportunity to persons already provid» 
ing transport facilities to make a repre~ 
sentation against the finalisatior of the 
proposed inter-State agreement. This 
provision gives ample opportunity to ex 
isting operators to make their represen 
tations and enjoins the respect.ve State 
Governments to take into account those 
representations befora finalising the 
agreement with regard to the inter-State 
routes. In entering into the impugned 
agreement this procedure has been fol 
lowed. The draft agreement was pub- 
lished on 1-9-1972 in the Andkra Pra~ 
desh Gazette, The petitioners on their 
own showing have made their represen- 
tations and the same have been consider- 
ed before entering into the agreement. 
The procedure laid down by th2 Statute 
has been strictly followed. The represen~ 
tations made by the petitioners having 
been duly taken into consideration, w@ 
do not find any merit in the contention 
that the principles of natural justice 
have been violated in reaching the inter- 
State agreement in question. 


30. The next question that has to be 
considered is, whether the terms of the 
inter-State agreement in any way ex- 
tinguish the petitioner’s right to carry 


on transport business. It is seen that 
even under the inter-State egreement 


permits are intended to be granted. It 
does not debar any individual from ap- 
plying for a permit on the said route. 
No doubt, as contended by the learned 


counsel. for the petitioners, only under 


Chapter IV-A. of the Motor Vehicles. Act, 
special provision relating to State Trans~ 
port undertakings may be mads vesting 
exclusive jurisdiction in a State Trans- 
port Undertaking to provide transport- 
facilities on any route, Under the agree- 


104 A.P. {Prs. 30-34] 


ment itsel? nothing of that sort is sought 
to be done. The agreement does not mo- 
dify the terms of the existing permit; nor 
does it curtail the existing route under 
the permit. The existing permits will 
have full effect until the expiry of that 
term. As already held above, renewal of 
a permit not being a fundamental right 
or a vested right any clause of the 
agreement resulting in the existing ope- 
rators not being able to obtain a renewal 
is not of itself illegal or violative of any 
right of the petitioners, This contention 
is also, in our view, without any merit. 
31. The contention of the petitioners 
that the allotment of routes to the res- 
pective States results in reserving the 
said routes for State Transport Under- 
takings without following the procedure 
prescribed by Chapter IV-A does- ‘not 
merit acceptance. The inter-State agree- 
ment itself does not make any such pro- 
vision.. It merely allots the said routes 
to particular States. If in respect of a 
route allotted to a particular State, any 
State Transport Undertaking comes for- 
ward with a Scheme, then that would 
have to be dealt with under the provi- 
sions of the Motor Vehicles Act, But the 
State is not necessarily obliged to ap- 
prove that scheme or exclude the pri- 
vate operators. It is for the State to de~ 
cide whether the routes allotted to it 
under the agreement should be allowed 
-to be operated by the private operators 
or approve any scheme presented by a 
State Transport Undertaking as envisag< 
ed by Chapter IV-A. If on any of these 
routes, the State Transport Undertaking 
is permitted to ply to.the exclusion of 
any other operator how far that action 
is valid in the light of the provisions of 
the Motor Vehicles Act would be a mat~ 
ter for consideration as.and when such 
a scheme is finalised or implemented. 
Suffice-to say that the terms of the im~ 
pugned agreement by themselves do not 
bring into effect any scheme or exclude 
any person interested in providing trans- 
port facilities from applying for permits 
on the said routes, This contention of the 
petitioners is, therefore, rej ected, | 


32. The last contention that remains 
to be considered is “Whether cl. 1 (a) 
of the agreement affects the fundamen< 


tal right of the petitioner to carry on- 


business?” ‘That clause reads as follows: 


7 (a) Inter-State routes for operation 
of stage-carriages of both the States 
shall be as shown in the appendix. The 
routes specified in Parts A and B of the 
said ai shall be operated by tha 
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Andhra Pradesh Operators and the’ Tamil 
Nadu Operators respectively. 

Permits for plying stage-carriage ser- 
vices on existing routes will continue 
to be valid till their dates of expiry not- 
withstanding their reallocation between 
the two States.” 


In view of this clause, it cannot be deni- 
ed that ‘the routes in Part ‘A’ shall be 


granted to the operators of Andhra Pra- 


desh and permits on routes specified in 
Part B shall be granted to the operators 
of Tamil Nadu. In other words opera- 
tors of States other than Andhra Pradesh 
are deprived of their right to apply for 
permits on routes specified in Part ‘A’ 
and operators of States other than Tamil 


Nadu are deprived ` of their 
right. to apply for permits on 
routes specified in Part~B. The 


right to carry on the business of trans~ 
port by Motor Vehicles is a fundamen- 
tal right. The right to ply a stage carri- 
age being a fundamental right, the same 
cannot be denied to any citizen except 
is accordance with law. However, rea- 
sonable restriction could be placed on 
the exercise of such a right and the re- 
gulation of operation of stage carriages 
by the grant of permits under the pro- 
visions of Motor Vehicles Act have been 
recognised as reasonable restrictions. 


33. The restriction that is now im 
posed under the agreement that only 
the operators of the State of Andhra 
Pradesh would be permitted to ply . on 
certain routes and the operators of 
Tamil Nadu would be allowed to ply on 
other routes is not imposed by law but 
is one imposed by virtue of the agree- 
ment in respect of inter-State routes, 


34, The respondents, however, rely 
upon the decision of the Supreme Court 
in A. Viswanath Rao v., State of Mysore, 
AIR 1968 SC 1095 in support of their 
contention that such a term is not viola 
tive of the fundamental right to carry. 
on business guaranteed to a citizen or 
amounts to a discrimination violative of 
Art. 14 of the Constitution of India. In 
that case in relation to inter-State routes 
covering the States of Mysore and An~ 
dhra Pradesh a scheme which provided 
for complete exclusion of private operam 
tors on the portion of the routes. locat- 
ed in Mysore State. and permitted those 
plying their vehicles on the portion of 
the route lying in the State of Andhra 
Pradesh the Supreme Court held that 
it was not violative of Article 14 of the 


Constitution. It would be £ seen. that there 
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the Supreme Court was considering =n 
entirely different situation, There the «=~ 
clusion was of all. operators on a parii- 
cular portion of the route and not 3f 
operators of any particular State, Irrs- 
pective of whether the operator was f 
Mysore or of Andhra Pradesh State, =u 
operators were totally excluded fron 
plying on that particular portion of 3e 
route, In the instant case, the prohidi~ 
tion is not against all operators; the op=< 
rators of Andhra Pradesh in regard to 
routes in Appendix ‘A’ and the opea- 
tors of Tamil Nadu in regard to rous 
in Appendix ‘B’ of the agreement. =6 
alone preferred and all other operaturs 
are excluded from even applying »r 
permits, That right to ply is reserved 
exclusively to the operators of a pamis 
cular State to the exclusion of the ore 
rators of all other States. This is a Ee- 
. striction solely based on the fact thaz a 
person is carrying on the business ož a 
Motor Transport: Operator within a pr- 
ticular State, It has no nexus to the zo~ 
ject sought to be achieved, that is pso~ 
viding more efficient and co-ordinated 
transport facilities to the public in gere- 
ral. Article 301 of the Constitution =e« 
clares as follows: 


“Subject to the other provisions of 

this Part, trade, -commerce and inter- 
course throughout the territory of Incia 
shall be free,” 
An exception, however, to this is pro- 
vided in Art. 302 of the Constitution y 
making a provision for the imposition 
of restrictions in public interest by “a 
law made by the Parliament in the fəl- 
Bowing words: 


“302, Parliament may by law impose 
such restrictions on the freedom of trade, 
commerce or intercourse between nme 
State and another or within any part of 
the territory of India as may. be requr~ 
ed in the public interest,” 


The Constitution, however, restricts the 
power of the Parliament to make law in 
this behalf by enacting Art, 303 wŁEh 
reads as follows: 


“303 (1) Notwithstanding anything in 
Art. 302 neither Parliament. nor the Te- 
gislature of a State shall have power to 
make any law giving, or authorising he 
giving of, any preference to one Stte 


over another, or making, or authorisng 


the making of, any. discrimination te- 
tween one State and. another, by vire 
of any entry relating to trade and ccm~< 
merce in any of.the Lists in the Sevexth 
Schedule, x - - . i 
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(2) Nothing in ci: (1) shall prevent 


Parliament..from making any law giving, 


or authorising the giving of, any pre~ . 
ference or making, or authorising the | 
making of any discrimination if it is de- 
clared by such law that it is necessary 
to do so for the purpose of dealing with 
a situation arising from scarcity of goods — 
in any part of the territory of India.” . 

35. It would: be seen that while some 
restrictions may be imposed on the free- 
dom of trade, commerce and intercourse 
between one State and another by a law 
made by the Parliament, Article 303 de- 
clares that this authorisation does not 
entitle the Parliament or the Legisla~ 
tures concerned to. give any preference 
to one State over the other or to make 
any discrimination between one Stata 
and the other by such law, Of course, 


_ the only exception to this prohibition is 


what is contained in Article 303 (ii) 


(which permits discrimination under law 


which, is necessitated for the purpose of. 
dealing with a situation arising from 
scarcity of goods in any part of the 
territory of India, Obviously the prefer- 
ence that is sought to be -given to the 
operators of either the State of Andhra 
Pradesh or the State of Tamil Nadu in 
the matter of granting stage-carriage 
permits on the inter-State routes now 
allotted under Part ‘A’ or Part ‘B’ of the]. 
agreement, is neither covered by any 
legislation nor -is one intended to deal 
with the situation arising from scarcity 
of goods in any part of the territory of 
India. Consequently the discrimination 
made or preference given to the opera- 
tors of one State over the operators of 
other States is an interference with the 
free trade, commerce and intercourse 
reid under Art, 301 of the Constitu- 
tion. a 

36. Dealing with a somewhat similar 
situation in the context of S. 68-C of 
the Act, which authorises the State. 
Transport Undertaking to prepare and 
publish a proposal providing for partial 
exclusion of private operators a Bench- 
of this Court in B, S, Padmavathamma 
v, Andhra Pradesh State Road Trans- 
port Corporation, (1978) 1 APLJ (HC) 
492,- held: 


Sose but such a partial . exclusion 
must be reasonable in the circumstances. 
In other words, if the route, in the pre- 
sent case, Hindupur to Devanagere. is 
sought to be taken over, it may say that 
the town . services. operating within 
Hindupur .town, or within Devanagere 
town. shall. be excluded, or that the ope- 
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. rators on routes overlapping the 
route for a short distance are excluded. 
But, it cannot say that of the two existe 
. ing operators on the said route, ‘A’ and 
‘B’ only. ‘A’ shall be eliminated, but. not 
‘B’. It must be emphasized in this con< 
text, that the identity of the permit issu- 
ing authority is immaterial. Nor does 
the inter-State agreement cure or con= 
done such a discrimination. The result 
of such an exclusion in the present case 
is that on the same route the buses of 
both the Andhra Pradesh State Trans- 
port Undertaking, as well as the private 
operators from Karnataka State, would 
be plying......... Thus the fact that the 
proposed. scheme brings about a discri- 
mination between the operators plying 
under permits issued by this State and 
operators plying under permits issued 
by the Karnataka State on the very 
same route is undeniable.” - — 

The Supreme Court in District Collec= 
‘tor, Hyderabad v, Ibrahim & Co., AIR 
1970 SC 1275, held (at pp, 1278, 1279):—~ 


"The freedom declared by Art, 301 is 
in widest terms and applies to all forms 
əf trade, commerce and intercourse, but 
it is subject to certain restrictions speci- 
fied in Arts, 302 to 305, These provisions 
‘clearly show that that the guarantee un- 
der Art. 301 canot be taken away by 
executive action. The. guarantee ~ under 
Art, 301 which imposes a.restriction upon 
legislative power of the Parliament or 
the State Legislature and the declara= 
tion of freedom is not merely an ab- 
stract declaration, There is no reason to 
think that while placing a restriction 
upon legislative power the Constitution 
guaranteed freedom in the abstract and 
not of the individuals,” 


In that view of the matter, the Supreme 
Court declared that G.O. No. 2976 dated 
30-12-1964 which declared that the sugar 
quota allocated ‘to the Twin Cities of 
Hyderabad and Secunderabad be given 
' in its entirety to the Greater Hyderabad 
‘Consumers’ Central Co-operative Stores 
Ltd., Hyderabad being merely an exe 
cutive order violated the guarantee un= 
der Art, 301 of the Constitution. 


37. We are therefore of the view that 
Article 301 does not permit any discri- 
mination or preference to the operators 
of one State over the other on the 
ground of residence or place of business; 
Cl 1 (a) of the impugned inter-State 
agreement is, therefore, struck down as 
violative of Art, 301 of the. Constitution 


of India and is not saved: by any of the 


said: 


` effected without affecting the rest of 
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provisions of Part XIII of the Constitu- | 
tion of India, . We- do not propose to 
express any opinion- on the question 
whether this discrimination also violates 
Art, T4 of the Constitution of India, 


38. The next question that has to be 
considered is whether on account - of 
Cl.. 1 (a) of the agreement being held 
to be, violative of Art, 301 of the Con- 
stitution the entire agreement is rendera 
ed void. No doubt, the said. clause is a 
very important term of the agreement. - 
The allotment of the routes to the 
State of Andhra Pradesh and the State 
of Tamil Nadu as specified in Parts A -/ 
and B and the stipulation that they 
Shall be operated by the Andhra Pras 
desh Operators and the Tamil Nadu ope- 
rators respectively is tha very basis of 
the entire agreement, Though that claus 
is violative of the provisions of the} 
Constitution, the inter-State 
being otherwise perfectly legal 
valid, it is not necessary to strike down 
the entire agreement, That clause is 
easily severable and severance can be 







tain routes exclusively to either Andhra 
Pradesh or Tamil Nadu, the respective 
States may still allow operators from all 
States to apply for permits on the said 
routes and consider the said applications 
on their permits or take other steps in 
conformity with the Motor Vehicles Act 
to provide transport facilities on the said 
routes. Such steps may include those 
envisaged by Chap, IV-A of the Motor 
Vehicles Act, We, therefore, strika 
down only Cl, 1 (a) of the agreement 
as clarified below and no the entirg 
agreement, 


39. In the result cl, $ (a) of the agrees 
ment in so far as it directs that on 
routes specified in Part ‘A’ only. the ope- 
rators of Andhra Pradesh shall be per< 
mitted to ply and on the routes specified 
in Part ‘B’ the operators of Tamil Nadu 
shall be permitted to ply is declared 
void and inoperative and accordingly 
struck down; but in other respects the 
impugned inter-State agreement. stands 
and may be given effect to, . 
40. These writ petitions are according= 
Ty allowed to the extent indicated above, 
There will be no order as to costs, Ad« 
vocate’s fee Rs, 150/= in each.. 

a Petitions partly allowed. 
E A 3 a on 
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Syed Zaleel Zare, Petitioner v, P. Venka-a 
Muralidhar and others, Respondents. 

Civil Revn. Petn. No. 4018 of 1977, D/- 
6-10-1978.° 

(A) Civil P. C. © of 1908), O. 33, R, 1 
Expin. IL — “Subject-matter of the suit” — 
Suit for eviction of tenant — Suit premises, 
if can be taken as the subject-matter of ine 
suit. 

When. the relief involved in a suit is the 
eviction of a tenant, the entire property itself 
cannot be said to be the subject-matter of the 
suit. The expression ‘subject-matter of he 
suit’ cannot be equated to the property it: elf. 
Thus, the right in dispute is the right of the 
tenant to continue in possession. It is tue 
that some amount on account of damages for 
use and occupation is also claimed. But, 
nevertheless, the whole premises itself esn- 
not be said to be involved. Nor can it be 
said to be the subject-matter of the suit. 
Thus, even under the amended provisivas, 
though the subject matter of the suit has to 
be excluded in determining the question of 
sufficient means, the value of the house 5te- 
mises or the value of the premises is mot 
liable to be excluded in determining the 
question. As the subject-matter in such sit 
cannot be construed as comprehending the 
entire property, but only the right of zen- 
ancy, the suit premises cannot be taker as 
the subject-matter of the suit. Position be- 
fore and after amendment in 1976 pointed. 
Object of amendment explained. AIR 1538 
Mad 8, AIR 1941 Cal 659; AIR 1970 S5C 
987 and AIR 1968 Cal 316, Applied. 

(Paras 11, 8, 12) 

Anno: AIR Comm. C. P. C. (9th Ecm.), 
O. 33, R. I, N, 6. 


(B) Civil P, C. (5 of 1908), Section 113, 
O. 33, R. 7 (8) — Orders under O. 33 — 
Suit for eviction of tenant with hst 
and future mesne profits — Suit hamse, 
though worth rupees two lakhs, cce 
attached for arrears of income-tax — 
Suit house in possession of tenant —. Par- 
ties litigating for last eight years — No x0- 
spective buyer —- No evidence in rebuttal — 
Trial Court holding that requisite court-“ee 
could not be raised by plaintiff — Finding, 
one of fact — Finding, not perverse — No 


(To revise order of 3rd Addl. J., City Gwil 
Court, Secunderabad, D/- 30-9-1977.) 
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interference in revision. AIR 1973 SC 76 

end AIR 1960 Andh Pra 540, Foll. 

ae (Para 18) 

Anno: AIR Comm. C. P. C. (9th Edn.), 
S. 115, N. 26; O, 88, R. 7, N. 1. 


Cases Referred; Chronological Paras 
AIR 1978 SC 76: 1975 Lab IG 407 14 
AIR 1972 SC 2879 7 
AIR 1972 Andh Pra 240 6 
AIR 1970 SC 987 g 10 
ATR 1968 Cal 816 : 11 
ATR 1960 Andh Pra 540 - 16 
AIR 1941 Cal 659 9 
ATR 1933 Mad 3 8 


Challa Seetharamayya, for Petitioner; K, R. 
Narasimham, for Respondents. 


ORDER :— This revision petition gives 
rise to a short but interesting question with 
regard to the property to be excluded for the 
purpose of determining the means of the - 
plaintiff to pay the requisite court-fee. The. 
defendant has preferred this revision petition 
against the order of the III Additional Judge, 
Secunderabad, whereby he grantad leave to 
the plaintiff to file the suit in forma pauperis. 


2. The plaintiff laid the suit for recovery 
of a sum of Rs, 87,050/- towards past mesne 
profits, with future mesne profits at the rate 
of Rs. .100/- per day together with tuture in- 
terest and for possession of the suit premises. 
The plaint allegation is that the defendant is 
the tenant of the suit premises with a month- 
ly rent of Rs. 550/- whose period of lease ex- 
pired by 81-12-1973 and therefore he is a 
tenant by sufferance, The case of the defen- 
dant appears to be that he has a right of 
renewal from time to time. The three plain- 
tiffs filed in forma pauperis the earlier suit, 
O. S. No. 414/1969 for eviction, In that suit, 
the finding of the trial court was that the 
defendant-tenant had the right of option to 
renew the lease up to 80-12-1973. 


Aggrieved by the said judgment, the three 
plaintiffs preferred an appeal in forma pau- 
peris in C. C. C. A. No, 97 of 1975 which 
was dismissed on 24-8-1977 holding that the 
defendant-respondent validly exercised the 
option on 31-12-1973, but he has no further 
right of renewal. -The plaintiffs thus claimed 
that the defendant is a tenant by sufferance 
and therefore he is liable to pay the past 
mesne profits at the rate of Rs. 1500/- per 
month and that after deducting the payment 
of Rs. 550/- per month, they claimed Rupees 
37,050/- on that account and future mesne 
profits at the.rate of Rs. 100/- per day, It is 
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however alleged by the plaintiffs that they 
aré not possessed of sufficient means to pay 
the requisite court-fee of Rs. 8292/-. 

3. The inability of the plaintiffs to pay 
the court-fee was disputed by the defendant 
in the suit. The contention is that the suit 


premises is worth rupees two lakhs and that 


the subject-matter of the suit is only the ten- 
ancy right, the plaintiffs’ title is not disput- 
ed and therefore that value of the suit pro- 
perty has to be taken into account in deter- 
mining the capacity of the plaintiffs to pay 
the court-fee. 


4. One of the plaintiffs has been examin- 
ed as P, W. I in support of the alleged indi- 
gency of the plaintiffs. No rebuttal evidence 
has been let in by the defendant. On a con- 
sideration of the material, the learned Addi- 
tional Judge held that the evidence does not 
disclose that the plaintiffs possessed any 
other property which would enable them to 
pay the court-fee. Alternatively, he held that 
even if the petitioners are held entitled to the 
property, there is nothing to show that even 
the comparatively small amount of court-fee 
could be raised on the security of the suit 
building. It is this order that is sought to be 
assailed in the revision petition. 


5. Mr. Seetharamayya, the learned coun- 
sel for the petitioner, contended as follows: 
Though this pauper petition is governed by 
the amended provisions of O. 33, C, P. C. the 
subject-matter of the suit is a tenancy right 
involved and not the property as such, the 
title of which admittedly vests with the plain- 
tiffs. Therefore, the value of the pro- 
petty cannot be excluded in determin- 
ing the question of the sufficient 
means. The contention on the other 
hand is that the amended provisions of O. 38 
are substantially liberal provisions to enable 
an indigent person to seek permission of the 
Court in filing suits in forma pauperis. The 
further contention is that the examination ot 
the question of the initia] determination ot 
the maintainability of the application is lett 
. to an officer of the Court under the amend- 
ed provisions and this is another intendment 
of liberal application of the said provisions. 
It was lastly contended that the Court below 
cannot be said to have committed any error 
of jurisdiction in allowing the petition and 
therefore no interference is called for. 


6. At the outset, it can be noted that 
- though a single Judge of this Court in Lax- 
mamma v, Yadagiri Rao, AIR 1972 Andh Pra 
240 held that the State is primarily interest- 
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ed in questioning the legality or correctness 
of the order of the trial Judge in pauper pro- 
ceedings and that where leave has been grant- 
ed, the Court will not interfere with it in re- 
vision preferred by the defendant, it is now 
well settled that the enquiry into the pau- 
perism is not-exclusively a matter between 
the applicant and a State Government. — 

7. The Supreme Court in M. L. Sethi v. 
R. P. Kapur, AIR 1972 SC 2879 held as 
follows (at p. 2383): 

“Under O, 33, R. 9, it is open to ‘the 
Court on the application of the defendant to 
dispauper the plaintiff on the ground speci- 
fied therein, one of them being that his 
means are such that he ought not to continue 
to sue as a pauper. An immunity from a 
litigation unless the requisite court-fee is 
paid by the plaintiff is a valuable right for 
the defendant. It follows therefrom as a 
corollary that the proceedings to establish 
that the applicant-plaintiff is a pauper, which 
will take away that immunity, is a proceed- 
ing in which the defendant is vitally interest- 
ed. This is further borne out by O. 88, R.6 
which confers the right on the opposite 
party to participate in the enquiry into the 
pauperism and adduce evidence to establish 
that the applicant is not a pauper.” 

Thus the defendant can be said to have a 
right to question the pauperism. 

8. Before considering the question as to 
what properties can be deemed to be in pos- 
session of the plaintiffs that would enable 
them to pay the court-fee, it is necessary to 
note the relevant provisions of the Civil P. C. 
before and after the amendment of 1976. It 
is, however, common ground that the present 
application for leave to sue in forma paupe- 
ris is filed in the month of April 1977 after 
the enforcement of the amended provisions 
of the Civil P. C. from 1-2-1977. The rele- 
vant provisions of O, 88 (1), C. P. C. prior to 
the amendment read as follows:— . 


“Subject to the following provisions, any 
suit may be instituted as a pauper. Explana- 
tion: A person is a ‘pauper’. when he is not 
possessed of sufficient means to enable him 
to pay the fee prescribed by law for the 
plaint in such suit, or, where no such fee is 


- prescribed, when he is not entitled to pro- 


perty worth one hundred rupees other than 
his necessary wearing apparel and the sub- 
ject-matter of the suit.” ; 


Explanations 2 and 3 as appended to.this 
R. 1 in the province of Madras as adopted 
by the Andhra Pradesh High Court read as 
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follows: Explanation (ii) which is relevant for 
our purpose reads as follows:— 


“Any part of the subject-matter of the sut 
which the opposite party relinquishes and 
places at the immediate disposal of the pla=- 
tiff shall be taken into account in consideri2g 
the question of the possession of sufficit 
means by the plaintiff.” 

The provisions of R. 1 after amendment reel 
as follows: 

“1. Subject to the following provisions, aty 
suit may be instituted by an indigent persea. 

Explanation I:— A person is an indigent 
person— 

(a) if he is not possessed of 
means other than property exempt from at- 
tachment in execution of a decree and -tke 
subject-matter of the suit to enable. him -0 
pay the fee prescribed by law for the plaint 
in such suit or , 

(b) where no such fee is prescribed, if Me 

is not entitled to property worth one thouserd 
rupees other than the property exent 
from attachment in execution of a decree, erd 
the subject-matter of the suit.” 
Thus, under the old Code any part of -he 
subject-matter of the suit relinquished by -me 
opposite party and placed at the immedite 
disposal of the plaintiff has to be taken into 
consideration in considering the question 3t 
sufficient means by the plaintiff. . After me 
amendment, properties which are exem2t 
from attachment in execution of a decree cad 
the subject-matter of the suit have to be €x- 
cluded in considering the question of svfi- 
cient means. The point for consideration is 
what is meant by the ` expression “subject- 
matter of the suit’. This expression is t 
defined in the Code of Civil Procedure, zut 
that expression occurs in some of the prori- 
sions of the Code even prior to this amext- 
ment, In O. 28, R. 1 (8) (b). O. 388, R 8 
and: in the marginal note of S. 16 relating 
to place of institution of suits, the expression 
has been used. Similarly, in the Andhra Fra- 
desh Court-fees Act, the expression = ecne 
to be used Ss. 11, 24 ete. 


In Chenchuram Naidu v. Md. Bahavudäin 
AIR 1988 Mad 3 the expression, ‘subject- 
matter’ was considered with reference to he 
provisions of O. 28, R. 1. The facts of that 
case were, that the plaintiff filed a suit ‘or 
ejectment against two defendants, Defendant 
No. 1 was a tenant paying rent to the plaim- 
tif However the 2nd defendant was made 
a party. A written statement was filed pät 
ing the plaintiff to strict proof of his tte. 


S. Z. Zare v. P. V. Muralidhar ‘Na resinga Rao J.) 
The plaintif withdrew the suit as against the 


sufficiemt 
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22d ' defendant without obtaining permission. 
That suit proceeded against the lst deten- 
dant. Subsequently the plaintif instituted 
tke suit against the 2nd defendant for eject- 
ment. It was held that the withdrawal. of 
tie previous suit was no bar, as the subject- 


- atter of the suit was not the same. 


9. In Subodh .Chandra v. K. L. Bank 
Ltd., AIR. 1941 Cal 659 the provisions of 
QO. 38, R. I were considered and it was held 
that the equity: of redemption cannot 
ke regarded to be the subject-matter of the 
cuit where the suit is for enforcement of the 
mortgage. It further held that the value ot 
equity of redemption cannot be excluded by 
the Court from its consideration in determin- 
ing whether the mortgagor is a pauper or 
not. 

10. In Vallabh Das v. Madanlal, 
1970 SC 987 it is held (at p. 989): 

-“Subject-matter in O. 23 R. 1 means the 
bundle of facts which have to be proved in 
order to entitle the plaintiff to the reliet 
claimed by him. Where the cause of action 
end the relief. claimed in the second suit are 
mot the same as.the cause of action and the 
relief claimed in the first suit, the second 
cuit cannot be considered to have been 
brought in respect of the same subject-matter 
as the first suit.” 


AIR 


11. The question as to what is the value 


>£ the subject-matter of the suit for pur- 
poses of granting certificate for leave to ap- 
peal to the Supreme Court came up for con- 
sideration in Ramric Lal v. Sachindra 
Narayan, AIR 1968 Cal 316. It is held there- 
in that in a suit for eviction of a tenant by 
his landlord, the subject-matter in dispute 
ts tenancy and its value is different from the 
value of the property demised and though the 
market value of the flat may be more than 
Rs. 20,000/- but the market value of the 
tenant’s interest cannot be the same. It was 
held that in the absence of any material to 


show that the tenant’s interest is of the value 


more than Rs. 20,000/- a certificate under ` 


Art. 133 (1) (a) cannot be granted. 


The relief involved in the present suit is 
che eviction. of a tenant. It cannot be said 
chat the entire property itself is the subject- 
matter of the suit, The expression ‘subject- 
natter of the suit’ cannot be equated. to the 
Droperty itself. Thus, the right in dispute iS 
che right of the tenant to continue in posses- 
sion, Tt is true that some amount on account 


of damages for use and’ occupation is also.. 
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claimed. But, nevertheless, the whole pre- 
mises itself cannot be said to .be involved. 
Nor can it be said to be the subject-matter 
of the suit. .Thus, even under the amended 
provisions, though the subject-matter of the 
suit has to be excluded in determining the 
question of sufficient. means, the value of the 
house premises or the value of the premises 
is not liable to be excluded in determining 
the question. | 
It can, however, be seen that the old pro- 
visions while defining a pauper did not spe- 
cifically provide for excluding the subject- 
matter, unless where such part of the’ sub- 
ject-matter is relinquished by the defendant 
and is put at the immediate disposal of the 
plaintif. This explanation was engrafted as 
per the provisions of the Andhra. Pradesh 
Amendment Act. The object is evident that 
if the plaintiff is put in immediate possession 
of the benefit by which he can raise the 
fund, he could not be termed as a ‘pauper 
so as to grant leave to him to file the suit in. 
forma pauperis. Under the amended provi- 
„sions, the subject-matter has to be excluded. 
iBut as the subject-matter in this suit cannot 
be construed as comprehending the entire 
property, but only the right of tenancy, the 
suit premises cannot be taken as the subject- 
matter of the suit, 

12. The contention of Mr. Seetharama- 
yya, the learned counsel for the petitioner is 
_. that the suit premises itself is not involved in 
the suit and any benefit accruing therefrom 
cannot be excluded in determining whether 
the plaintiff is an indigent person or not, is 
well-founded. It is equally relevant to note 
that the object of the amendment as is borne 
out by the statement of ‘objects and reasons 
of amending Act, is to enable a person to sue 
as an indigent person, the scOpe of the means 
of the applicant is being substantially libera- 
|lised and for that purpose the subject-matter 
of the suit has to be excluded. It can never- 
theless be held that the entire house pro- 
perty itself not being the subject-matter ` of 
. tthe suit cannot be excluded in determining 
whether the plaintiff is ari indigent person. 


48. The evidence of P. W, 1 is to the 
effect that the value of the house is nearly 
Rs, 2 Lakhs. But it is also his evidence 
that the suit property was once attached for 
arrears of his father’s income-tax and that the 
said attachment has also been raised. His 
further evidence is that they cannot raise any 
_ money on the suit premises because it is in 
the possession of a tenant. It may appear 
surprising that an amount of nearly Rupees 


A», Re 


8500/-.which is required as court-fee -cannot 
be realised even by- mortgaging the said 
house which right is. with the plaintiffs, par- 
ticularly so when the tenant has not denied 
their title. But the evidence of P, W. 1 also 
remains unrebutted. That apart, it was at 
one time attached for the realisation of the 
income-tax arrears of the father of P. W. 1. 
Tt is equally borne out by the averments in 
the plaint that from 1969 the litigation be- 
tween the plaintiffs and the defendant was 
continuing, ` . i 

Thus, for the last eight years immediately- 
preceding the institution of the suit; the liti- 
gation was pending. Though it can be ‘said 


-that by mortgaging thé suit premises of the 


value of Rs, 2 Lakhs it may. not be difficult 
to raise a paltry sum of nearly Rs. 8500/- re- 
quired for paying the- court-fee, it is equally 
possible to say that no purchaser would come 
forward when the tenant is asserting his right 
to continue in possession. Similarly, it cannot 
be said that any mortgagee would accept this 
house unless it be for a paltry sum. That 


‘apart, no prospective buyer would purchase 


worry and litigation by entering into any sale 
transaction with the plaintiffs. The trial Court 
accepted the evidence of P. W. 1 and hell 
as against these circumstances, it cannot be 
presumed that the requisite court-fee can be 
raised by the plaintiffs. That is a question of 
fact, 


i4. It is rightly contended by the res* 
pondent’s counsel that in accepting the evi 
deuce of P. W. 1, the trial Court did not 
commit any error of jurisdiction and there- 
fore no interference is warranted under the 
provisions of S. 115, C. P. C. It is held in 
Hindustan Aeronautics v. Ajit Prasad, AIR ` 
1978 SC 76 that where the lower appellate 
Court’s order is within its jurisdiction, the 
High Court should not interfere even if the 


- order is right or wrong or in accordance with 


law or not, unless it has exercised its juris- 
diction illegally or with material irregularity. 
It can be repeated that no rebuttal evidence 
has beer let in by: the defendant to contra" 
dict the evidence of P. W. 1. The order of 
the trial Court was perfectly within its juris- 
diction. The acceptance of the evidence ot 
P. W. 1 cannot be said to be perverse, hav- 
ing regard to the antecedent litigation which 
is pending for the last eight years and also 
due to the fact that the very house stood at 
one time attached for the recovery of in- 
come-tax arrears due by the father of P, W. 1. 


15. Though it was contended by Mr. 
Seetharamayya, the learned counsel for the 
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petitioner that the title of the plaintiff is cot 
disputed and that his right to effect a sele 
of the property is still available or that the 
right to mortgage the suit premises is avail- 
able to the plaintiff so-as to raise necesSery 
funds for the purpose of paying the court- 
fee, it is not a matter of mere presumpton 
that comparatively smaller amounts on, the 
security of this house which is of considar 
able value could be raised. As  alrealy 
moticed above, any prospective buyer would 
not purchase worry and litigation, even 
though the saleable interest in the prope-ty 
vests in the plaintiffs. 

16. In the ruling reported in Viruda- 
kshiah v. Shivalingaiah AIR 1960 Andh. Fra. 
540 it was held: “It cannot be assumed taat 
a person who is entitled to a share in -he 
joint family property of considerable vame 
could always be able to raise comparatively 
smaller amounts on its security and wlLen 
the property does not consist of cash, <he 
test is not whether the person has a power 
in the abstract of raising money, but wae- 
ther in the concrete . circumstances of -he 


case, he could succeed in raising any thing’ 


substantial by exercising that power.” It is 
also held therein that in each case evidence 
would be necessary to enable one to judge 
whether money could be raised on the pro 
pērties. It can be repeated that there is 30t 
a shred of evidence on behalf of the dein- 
dant to show that there were any intending 
bidders to purchase this suit premises in spite 
of the earlier attachment or in spite of “he 
tenant squatting in possession of the same 
and in spite of the litigation for the last eizht 
years. The evidence of P. W. 1 that even by 
mortgaging this property the amount requir- 
ed for court-fee cannot be raised remains m- 
rebutted. In accepting the evidence of P. W. 
1, it cannot be said that the trial Court acced 
perversely or with material irregularity to 
warrant interference by way of revision. 

17. It was further the gnevance of he 
Jearned counsel for the petitioner taking ad- 
vantage of the amended provisions, the plein- 
tiffs have exaggerated their claim on acco mt 
of damages and also the rate at which ihe 
future mesne profits are claimed and that in 
the event of the success of the plaintiffs, žhe 
defendant would be burdened with payment 
of the entire court-fee, regardless of the suit 
being decreed on account of past and future 
mesne profits only in part, I am afraid that 
this contention is not well-founded. O. 38, 
R. 10 as amended lays down that where the 
plaintiff succeeds- in the suit, the amount: of 
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court-fee which he would have paid on the 
plaint shall be recovered by the State Gov- 
ernment from any party ordered by the de- 
cree to pay the same and that will be a first 
cnarge on the subject-matter of the suit. 
Thus, where a plaintiff succeeds in part only, 
it is open to the Court to decree the suit with 
Croportionate costs. It cannot therefore be 
said that the defendant will be saddled with 
the costs on account of an exaggerated claim, 
even though the plaintifs ultimately succeed 
in part only. 
= 18. For all the aforesaid reasons, I hold 
that no interference is called for, The revi- 
sion petition fails and is accordingly dis- 
raissed with costs. 

Petition dismissed. 


AIR 1979 ANDHRA PRADESH 111 
MUKTADAR, J. 


Yeturu Dasaratharami Reddy, Appellant v. 
Yeturu Pujjamma and others, Respondents. 


A. A. A. O. No. 30 of 1976, and C. M. P. 
Ho, 9839 of 1978, D/- 31-8-1978°. 


Civil P. C. (5 of 1908), O. 21, Rr. $0, 95, 
22-A. — Omission to make legal representa- 
‘ives of deceased judgment-debtor as party 
to sale proceedings -— Sale, if rendered in- 
valid — O. 21, R. 22-A, if retrospective — 
Auction purchaser’s application under O. 21, 
R. 95 — Maintainability, 

During the pendency of a suit against B 
in the Munsif’s Court at P, due to death of B 
her-sons C, D and E were brought on record 
end thereafter the decree was passed against 
the estate of B. The execution filed by the 
decree holder was transferred to the Munsit’s 
Court at Q as the estate of B was situated 
at Q. In spite of service of notices under 
J. 21, R. 66 on the legal representatives 
of B, no objection was taken with regard to 
the holding of the auction. Consequently, 


‘the Court fixed the date of auction as 


-0-1-1972 but C died on 7-1-1972, i. e., three 


days prior to the auction and this auction > ` 
` as confirmed on 15-2-1972. Even after 


confirmation of auction, no objection was 
taken by the other legal representatives of 
B. The auction purchaser A filed E. A. 
No. 168/72 in the Munsif’s Court at Q for 
bringing the legal representatives of C on 
record, The auction-purchaser also tiled 


jor enn ee 
“(Against order of Sub. J. Kavali, D/- 17-6- 
1976.) 
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E. A. No: 162/72 for delivery of possession 
of. the property purchased by him in the 
Court auction, While dismissing E. A 
No. 163/72, the Munsif’s' Court at Q direct 
ed the auction purchaser A to move the 
Munsif’s Court at P for bringing the legal 
representatives of C on record. Consequently 
E. A. No. 163/72 was also dismissed. The 
auction purchaser A then filed I. A, No. 151/ 
73 in Munsif’s Court at P for bringing the 
legal representatives of C on record. This 
application was filed on 29-11-1972 and it 
was ordered on 17-8-1973. Thereafter the 
auction-purchaser again moved the Munsil’s 
Court, at Q by filing E., A. No. 35/74 for 
delivery of possession.- It was then that the 
- legal representatives of C raised the objection 
that since they were not brought on record 
when the sale took place as such the sale was 
void. It was also pleaded- that the dismissal 
of E. A. No. 162 of 1972 was on merits, 
and that I. A. 151/78 was barred by limita- 
tion. The Munsif at Ọ overruled all the 
objections and ordered E. A. No. 85/74. 


Held (1) that the estate of B was sufti- 
ciently represented at the time when the 
auction took place, in spite of the fact that one 
of the legal representatives of B, viz., C died 
three days prior to-the auction. Since the 
estate of B was sufficiently ‘represented, the 
-sale could be considered ‘to be valid. 

(Para 3) 


. (2) that since E. A. 162/72 was dismissed 
by way of consequential order as E. A. 
168/72 was dismissed, therefore the allow 
ing of I. A. 151/78 would automatically re- 
vive E. A. 162/72. Thus E. A. 162/72 was 


alive and in existence when the Civil P. C.. 


(Amendment) Act (104 of 1976)-was passed 
adding R. 22A to O. 21, (Para 4) 


- (8) that O. 21, R. 22A would have retros- 
pective effect. If read in conjunction with 
S. 97 of the C. P. C. Amending Act of 1976, 


O. 21, R. 22-A could not obviously apply to` 


the proceedings which had ‘already been dis- 
missed. But when E. A. 162/72 was dis- 
missed by way of a consequential order, the 
allowing of I. A. 151/78 for bringing the 
legal representatives of deceased B on record 
would be sufficient to revive E. A. 162/72 
and the filing of E. A. 35/74 would only 
serve the purpose of reminding the Court of 
the existence of E. A. 162/72. E. A. 85 of 
74 could not be considered to be a fresh 
application. The trial Court’s order must 


' þe confirmed. ATR 1985 Mad 808 (FB) and. 
(Para 4). 


AIR 1957-Andh Pra 78, Fol. 


“ 


Pujjamma (Muktadar J.) 


to the District Munsif’s Court, Kovur 


A. L R., 


Anno: AIR Comm. C. P.. C. (9th Edn.), 
O. 21, R. 90, N. 34, O. 21, R. 22A, N. 2 and 
O. 21, R. 95, N. L. - 


Cases Referred: , Chronological i Paras 
AIR 1957 Andh Pra 733 >. 4 
AIR 1935 Mad 803 (FB) 4 


M. B. Ramasarma, for Appellant in A, A. A. 
O. No. 30 of 1976 and Petitioner in C. M., P. 
No. 9889 of 1978; Dasaratha Rami Reddi, 
for Respondent in both. the Matters. 


JUDGMENT :— The appellant is the auc- 
tion purchaser of the property which was 
sold in execution of the decree passed in 
O. S. No. 159/62 on the file of the District 
Munsif’s Court, Kavali. During the pendency 
of the suit, the defendant therein viz., Ven- 
kamma died and her sons and daughter viz., 
(1) Veera Raghavareddy (2) Ramachandra 
Reddy; (8) Venkatasubbamma and (4) Anna- 
purnamma were brought on record and there- - 
after a decree was-passed against the estate 
of Venkamma. The decree-holder then filed 
E. P. No, 81/70. That E.. P. was_transferred 
be- 
cause the property was situated within the 
jurisdiction of Kovur D. M. C» Notices under 
O. 21, R. 66 C. P. C. were issued to all the 
Judgment-debtors who were the legal repre- 
sentatives of Venkamma and those notices 
were served on them on various dates. Even- 
tually the sale was held one 10-1-1972 and 
was confirmed on 15-2-1972. Unfortunately 
however Veeraraghavareddy died on 7-1-72 
i. e. three days before the sale took place. 
Consequently, his legal representatives could 
not be brought on record before the sale took 
place. : 


After the sale was confirmed, the guction: 
purchaser filed E. A. No. 163/72 in the Dis- 
trict Munsif’s Court, Kovur for bringing the 
legal-representatives of Veeraraghavareddy 
on record. The auction-purchaser also filed — 
E. A. No. 162/72, for delivery of possession 
of the property purchased by him in the 
Court auction. The District Munsif, Kovur 
dismissed E. A. No. 168/72 on the ground 
that the legal representatives should be 
brought on record. by the transferor Court and 
not by the transferee-Court. It therefore direc- 
ted the auction purchaser to move the Dist- 
rict Munsif’s Court, Kavali for bringing the 
legal representatives of the deceased Veera- 
raghavareddy on record. While dismissing 
E. A. No. 163/72, the District Munsif, Kovur 
consequently dismissed E. A. No. 162/72. It 
is to. be noted at this stage that this order on | 
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E, A. No. 162/72 was a ee one : 
:.No.. 9889/78 with a prayer to raise this con-. 


as E. A.-163/72°was ‘dismissed. -. 


The’ atictiou’ purchaser then filed L A. Ne. 
151/78 iù District Munsif’s Court; Kavali tox 
bringing the legal representatives of Veer= 
raghava Reddy on record: This- applicatio= 
was filed on 29-11-1972 and it was -ordere= 
on 17-8-1978. Thereafter the auction-pu7 
chaser again moved the District Munsit: 
Court, Kovur. by filing E, A. No. 35/74 te 
delivery of. possession. Jt was then tha 
the legal representatives of Veeraraghava 
reddy raised the objection that since the leg. 
representatives of Veeraraghavareddy were ne 
brought on record when the sale took plac~ 
as such the sale was void. It was also pleat 
ed that the dismissal of E. A. Nos. 162 œ 
1972, were on merits, and that I. A. 151/75 
was barred by limitation. The District Mux 
sif, Kovur overruled all the objections ard 
ordered E. A, No, 85/74. 

It is to be noted that when E. A. No. 3&° 
74 was filed in the District Munsifs Court, 
Kovur the jurisdiction from Kavali Distri&t 
Munsif’s Court in certain matters was trar= 
ferred to the District Munsif’s Court, Kove 
and that is why the auction-purchaser moved 
the District Munsif’s Court, Kovur directi? 
by filing E. A. No. 85/74. The legal repr=- 
sentatives of Veeraraghavareddy, aggrieved be 
the order of the District Munsif’s Cour, 
Kovur in E, A. 85/74, filed an appeal ant 
the Appellate Court allowed the appes. 
Hence the present C. M. S. A. by the auc 
tion-purchaser. 


2. Mr. M, B. Ramasarma, the Jearnea 
Advocate assails the judgment of the appe- 
late Court on the following grounds: (1) Es 
contention is that the sale held on. 10-1-72 3 
not void. because the estate of Venkamma 
was sufficiently represented. So far as tks 
contention is concerned, Mr. Dasaratharans- 
reddy the learned advocate for the respac- 
dents contended that the contention of suf 
cient representation. or effective represente- 
tion was not at all raised in the lower Cou, 
nor was it raised in the Second Appeal ami 
therefore it cannot be raised now. But I fiad 
that in the lower Appellate Court the coc 
tention of effective or sufficient represents 
tien was in fact raised and the lower Appe- 
lata: Court in paragraph 4 of. its . judgment 
has discussed this aspect. Since this point cf 
effective or sufficient representation has uct 


been raised in the grounds of appeal, ME. 


Ramasarmia was given. an -opportunity. to £5 


an application. for. raising this as es 


ground, 
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Therefore, Mr.. Ramasarma filed C. M, P. 


tention of effective representation. Mr. 


Ramasarma was directed by me ‘to file this . 
_application because it would not be proper . 
- to take the learned counsel for the respon- 


dents by surprise. Mr. Dasaratharamareddy . 


has also filed a counter to this application. 
Since the question of effective representation 
has already been discussed and was taken 
note of by the lower Appellate Court as is 
evident from para. 4 of its judgment, I see 
no reason to discuss C. M, P. No. 9839/78, 


because to my mind, this point of effective 


representation was in fact taken up and dis- 
cussed in the lower Appellate Court and it 
would not be proper to refuse Mr. Rama- 
sarma from arguing this point. Therefore, C 
M. P. No. 9889/78 is allowed. 


` The main contention with regard to suffi- 
cient or effective representation of the estate 
of Venkamma, as submitted by Mr. Rama- 
sarma is that in E, P. 81/70 the legal repre- 
sentatives of Venkamma were made eo no- 
mine parties and notices under Order 21, 
Rule 66 were served on them. In spite ot 
service of these notices, none of the legal 
representatives of Venkamma appeared before 
the Court and raised any objection. 
ever, if one of the legal representatives ot 
Venkamma had died immediately before the 
sale took place and therefore the legal repre- 
sentatives of deceased Veeraraghavaredddy 
were not brought on record, it cannot be said 
that the sale is void because, the estate ot 
Venkamma is effectively or sufficiently re- 


presented by the other three legal represen- 


tatives, 


2A. Mr, Ramasarma next contended that in 
any view of the matter, in view of the amend- 
ed provisions of Order 21, Rule 22 by in- 
sertion of O. 21, R. 22-A in the amended 
Act if the Code of Civil Procedure, there is 
no question of sale being void, even if the 
legal representatives, of the judgment-debtors 
are not brought on record. l 


It was finally contended by Mr. Rama- 
sarma, that in view of the orders passed in 
E. A. Nos, 162 and 168/72 on . 12-10-1972, 
the subsequent application i. e, E. A. 85/74 
cannot be considered. to be a fresh applica- 
tion but would be a revival of the earlier ap- 
plication in as much as the dismissal. of E. A. 
Nos. 162 and 163/72 were. not on merits and 
no fault lay: with: the auction-purchaser for 


their: dismissal, because the dismissal of E.A. 
No...162 of. .1972. was. only„for. statistical pur- . 


How- ` 
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poses and the filing of the subsequent E. A. 
No, 35/74 was only a revival of the earlier 
petition. He further submitted that I. A. 
151/78 was filed by the auction purchaser 
' in.the District Munsif's Court, Kavali 'and the 
respondents in the present appeal were ad- 
ded as respondents 5 to 9 (Legal Represen- 
.tatives of Veeraraghavareddy) and the Court 
ordered that petition on I7-8-1978. There- 
_ fore, once I, A. 151/78 was allowed, it would 
only mean that the consequential order of the 
District Munsif, Kovur in E. A. 162/72 has 
automatically been set aside and E. A. No. 
` 162/72 was served’ and therefore it should 
be considered that E. A. No. . 162/72 was 
pending at the time when the Civil Proce- 
_ dure Code Amending Act was passed and 
therefore this petition E. A. No, 35/74 can- 
not be and should not be considered to be a 
fresh application: but was only an applica- 
‘tion for the revival of E. A. 162/72 and it 
should be treated that this was an applica- 
_ tion to remind the Court of the existence Of 
E. A. 162/72, 
' Qn the other hand Mr. ‘Dasiratharami 
reddy learned advocate appearing on behalt 


of the respondents strenuously contended 
that admittedly three days, before the sale 


took place, Veeraraghavareddi. died and -his 


legal representatives were not brought on 
record and that Veeraraghavareddy alone 
was in possession. of the entire estate of 
Venkamma and therefore it was incumbent on 
the part of the auction-purchaser to file an 
application to bring the legal representatives 
of Veeraraghavateddi on record before the 
auction took place, and since no application 
was filed before the auction took place, the 
sale held was void, The learned advocate for 


the respondents further argued that even if, 


the sale is held to be valid, then the auction 
purchaser would have to show that this peti- 
tion E. A. No. 85/74 which was filed under 
©. 21, R. 95 of the Civil’ P. C. for delivery 
of possession is within limitation as provided 
under Art. 184 of the New Limitation Act. 


§. After giving a careful thought to the 
contentions advanced by the learned advo- 
cates, I am of the opinion that having re- 
gard to the circumstances of this case, the 
contention advanced by Mr. Ramasarma has 
to prevail. It is to be noted that notice under 
Order 21, Rule 66 was served: on Veerara- 
ghavareddy on 2-1-1971 and on the. other 
judgment-debtors on 98-11-1970 and 24-8- 
71. In spite of service -of the notices on these 
legal representatives of Venkamma, no ob- 
jection whatsoever’ was - taken. with- ‘regard to 
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the holding of the auction. Consequently, the 
Court fixed the date of auction as 10-1-1972 
but it so happened that Veeraraghavareddy 
died on 7-1-1972, i. e., three days prior to 
the auction and this. auction was confirmed 
on 18-2-1972, Even after confirmation ot 
auction, no objection whatsoever was taken 
by the. other legal representatives of Ven- 
kamma. So much so, the auction-purchaser 
had to move the Court through E. A. Nos. 
162 and 168/72 as by then the auction-pur- 
chaser knew of the death, of Vestarsgbeye: 
reddy, - : : 


- Even in answer to E. A. 163/72 no allega" 
tion whatsoever was made by the legal. re- 
presentatives of Veeraraghavareddy that 
Veerataghavareddy was in sole possession of 
the estate of Venkamma and that after his . 
death. they were in sole possession of the es- 
tate of Venkamma and therefore in these cir- 


. cumstances it was incumbent upon the auc- 


tion-purchaser to -bring them on record as 
legal representatives of Veeraraghavareddy, 
It is for the first time this aspect of the 
matter was raised by the legal representatives 
of Veeraraghavareddy in their stay petition 
in the lower Appellate Court and that was 
met by filing a counter-affidavit. When such 
is the position, it cannot be said that it was 
the duty of the auction-purchaser to, make 
enquiry as to who is in possession of the 
property and to make him only a party to the 
proceedings and in case he dies bring. his 
legal representatives on . record before the 
auction was held. 


-` Tt is to be noted that what the auction pur- 


chaser has done in this case during the pen- 
dency of the original suit when Venkamma-~ 
defendant died, he made her brothers and 
sisters as the legal representatives against 
whom the decree was passed. Therefore, if 
really Veeraraghavareddy was in sole posses- 
sion of the property, he could have approach- 
ed the Court on the receipt of the notice 
under O. 21, R. 66, C. P. C. which he has 
failed -to do. -Even at the time of the argu 
ment in the Executing Court, the legal repre- 
sentatives did not at all argué that Veerara- 

ghavareddy was in sole possession of the es- 
tate of Venkamma, Nor was it raised in thé 
Memorandum of grounds of first appeal fil- 
ed by the legal representatives of the-deceas- 
ed Veeraraghavareddy. It was only for the 
first time as pointed out above, a stray men- 
tion was made that they were in sole posses- 
sidn’ of the estate of ear in’ me dad 
petition. | 
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In these circumstances it cannot be ex- 
pested of the auction-purchaser to say that 
Veeraraghavareddy was in sole possession of 
the estate of Venkamma or lead evidence t3 
the effect that all the four sons and daughters 
were in joint possession of the estate of Ver- 
kamma. The brothers and sisters of Ver- 
kamma were already brought on record as 
the legal representatives of Venkamma evea 
during the pendency of the suit and even €t 
that time Veeraraghavareddy could have fi- 
ed a petition to say that he was in sole poz- 
session of the estate of Venkamma, which be 
did not do. In these circumstances, it cannot 
be said that there is no effective representa- 
tion, On the contrary I am of the view that 
the plaintiff in the original suit has brought 
all the sons and daughters. of Venkamma as 
her legal representatives and a decree was 
passed’ against them and while that decree 
was being executed it was the auction-pur- 
chaser who had purchased this property. 


Therefore, to my mind the estate of Ver- 
kamma was sufficiently represented Ly 
Ramachandrareddy, Venkatasubbamma ard 
Annapurnamma. If in spite of-service et 
notice under O. 21, R, 66, C. P., C.. thore 
Legal Representatives did not appear in tte 
Court, it cannot be said that there was ro 
effective representation, because the decres- 
holder has done what all he has to do and hed 
got the notice under O. 2], R. 66, C. P. C. 
issued and served upon them. If this pos- 
tion is accepted, it cannot be said that tke 
estate of Venkamma was not. sufficiently ra- 
presented, Hence I hold that the estate vot 
Venkamma was sufficiently represented at 
the time when the auction took place, in spize 
of the fact that one of the legal representa- 
tives of Venkamma, viz., Veeraraghavaredcy 
died three days prior to the auction. Since 
the estate of Venkamma was sufficiently ra- 
presented, the sale would be considered -0 
be valid. . 


4. Yet from another aspect it is to ke 
noted that the auction purchaser had filed 
E. A. 163/72 for bringing the legal represea- 
tatives of Veeraraghavareddy on record. He 
also filed E. A. No. 162/72 for delivery of 
possession of property. These two petitions 
were filed in District Munsif’s Court, Kover, 
but the District: Munsif, Kovur dismissed 
E. A. 163/72 on the ground that such a pei- 
tion should be filed in the transferor Court. 
Having dismissed E. A. No. 163/72, the D:s- 
trict Munsif, Kovur by a consequential ord&r 
dismissed FE. A. 162/72, whereafter the auc- 
tion-purchaser filed I. A. 151/78 in the Dzs- 


Y. D. Reddy v. Y. Pujjamma (Muktadar J-) 


[Prs, 3-4] À. P. 115 


trict 'Munsif’s Court, Kavali and this I. A. 
151/73 was ordered on 17-8-73. To my mind, 


‘since E. A. 162/72 was dismissed by way ot 


consequential . order as E. A; 163/72 was dis- 
missed, therefore the allowing of I. A. 151/73 
would automatically review E, A. 162/72. 
When such is the position, it would be notic- 
ed that E. A. 162/72 was alive and in ex- 
istence when the Code of Civil Procedure 
(Amendment) Act, 1976 was passed. S, 72 of' 
that Act deals with certain amendments to 
O. 21. Cl. (ix) provides for the insertion of 
R. 22A to O. 21 after R. 22. It provides: 


“Where any property is sold in execution 
of a decree, the sale shall not be set aside 
merely by reason of the death of the judg- 
ment-debtor between the date of issue of the 
proclamation of sale and the date of the 
sale notwithstanding the failure of the de- 
cree-holder to substitute the legal representa- 
tive of such deceased judgment-debtor, but 
in case of such failure, the Court may set 
aside the sale if it is satisfied that the legal 
representative of the deceased judgment- 
debtor has been prejudiced by the sale.” 


The question arises whether O, 21, R. 22A 
is retrospective in effect, or not. For this it 
is necessary to look into the provisions ot 
S. 97 of the (Amendment) Act of the C. P, C. 
It provides that any amendment made, or 
any provision inserted in the principal Act 
by a State Legislature or a High Court be- 
fore the commencement of this Act shall, ex- 
cept in so far as such amendment or provision 
is consistent with the provisions of the prin- 
cipal Act as amended by this Act, stand re- 
pealed. To my mind sub-sec. (1) of S. 97 has 
no application, Sub-sec. (2) provides: 


“Notwithstanding that the provisions ot 
that Act have come inte force or the repeal 
under sub-sec. (1) has taken effect, and with- 
out prejudice to the generality of the provi- 
sions of S. 6 of the General Clauses Act, 
1897,-— 

(a) to (p} xx xx xx xX 


(q) the provisions of Rr. 31, 32, 48A, 57 to 
59, 90 and 97 to 108 of O. XXI of the First 
Sch. as amended or, as the case may be, sub- 
stituted or inserted by .S. 72 of this 
Act shall not apply to or affect...... n 

One of the three conditions mentioned 
thereunder. However sub-sec, (8) of S. 97 
provides that: ar 

“Save as otherwise provided in sub-sec. (2), 
the -provisions of the principal Act, as 
amended by this Act, shall apply to every 
suit, proceeding, appeal or application, pend- 
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ing at-thé commencement of -this Act or ins 
stituted or filéd after such commencement, 
notwithstanding the fact that the right, or 
“cause of action, in pursuance ‘of which such 
suit, proceedings, appeal or application is 
instituted or filed, had - been acquired or had 
` accrued before such commencement.” - 


It would thus be seen that having regard to 
the provisions of S. 97, O. XXI R. 22A has 
been given retrospective effect so far as sales 
are concerned, because, the delivery of pos- 
session which is under O. XXI R. 95 of the 
C. P. C. is not envisaged under S. 97 sub- 
sec. (2) Cl. (q). As such having regard to the 
provisions of sub-sec. (8) of S. 97, O. 21 
R. 22-A would have retrospective effect. But 
the question remains as to whether O, XXI 
R. 22A, if read in conjunction with S. 97, 
would apply to the proceedings which have 
already been dismissed. Obviously it- cannot 
apply to the proceedings which have already 
been dismissed. But however, as I have al- 
ready pointed out above, E. A: 168/72 which 
was .to bring the legal’ representatives ot 
Veeraraghavareddy on record was dismissed 
by the- District Munsif’s Court, -Kovur -and 


as a consequential order E. A. 162/72 for-de- ` 


livery of possession was also dismissed, 
_ iE, A: -168/72* was. dismissed: because -the 


District Munsif's’ Court,- Kovur, was: of the . 
opinion that being a.transferee Court at that `- 


time, it had -no jurisdiction to pass. any ‘order 


on E. A. 163/72. It therefore directed. the 


auction purchaser to file a petition to bring 
‘the legal representatives of. Veeraraghava- 
reddy on record before the District Munsit’s 


Court, Kavali which the. auction-purchaser ` pondents. `. 
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did by filing I. A. No. 151/73, It was allow- 
_ ed on 17-8-73. Since.E. A. 162/72 was dis- 
missed by way of a consequential order, 


thereforeto my mind,.the very allowing of . 


I. A. 151/78 on: 17-8-1973 would automati- 


cally revive E, A. 162/72. When the Aménd-_ 


- ment Act-of the.C. P. C. came into force on 
- 1-2-1977, E.. A. 162/72 had revived and what 
E. A. 35/74 in effectis that it is only `a re- 
minder to the. Court of the existence of 


E. A. 162/72 and therefore it cannot be con-- 
sidered that E. A. 35/74 isa fresh ‘applica: - 
I am supported in my view: by ‘the | 
judgment of Madras High Court in Abdul Aziz 
v. Chokkan, AIR 1935 Mad 808 (FB), and- 
U.. Ramakrishna Mudali’ v. Sivdrama’ Prasad, 


tion. 


D ' 


_ ATR 1957 Andh Pra 7800 oe n 
v. automatically, revived when I. A..151/78 is. 
allowed, is reinforced by the fact that where 


+ 


That .apart,. to 
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-an appeal is filed beyond limitation, it: is . 
always. accompanied by a petition, under. Seo- 
tion 5 of the Limitation: Act to condone thé 
delay in filing the appeal. If the Court dis- 
missed that petition under S. 5 of the Limita- 
tion Act, invariably, a revision is -preterred 
to the High Court against the order of dis- 
missal of the interlocutory application under 
S. 5 of the Limitation Act and if the C. R. P. 
is allowed by the High Court, it automati- 
cally revives the appeal which has béen dis- 
missed by the lower Court on the ground of 
the appeal being filed beyond limitation. 
Therefore, a fresh application is not neces- 
sary to file the appeal. The same principle 
to my mind could te applied in ‘a case ot 
this nature, viz., that when E. A. 162/72 was 
dismissed by way cf a consequential order, 
the allowing of I. A. 151/78 for bringing 
the. legal representatives of deceased Veera- 
raghavareddy on record would be sufficient to 
revive E. A. 162/72 and the filing of E, A, 
35/74 would only serve the purpose of re- 
minding the Court of the éxistencé of E. A. 
162/72. 

'& Therefore, I allow this appeal with | 
costs and set aside the order of the lower, ap- 
pellate Court-and confirm the: order of the 


trialCourt.:C: M, P. No, . 9839/78 is allow- 
ede. Sago Ee | 
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‘ATR 1979 ANDHRA PRADESH 16. - 
Khazi’’ Mohd. ~ Abbas ‘Ali, Petitioner: v; 
Andhra Pradesh Wakf Board and others, Res- 


~~ 


1978, re AR 
~ (A) Kazis: Act (12° of 1880); Pre; — Kizi 
— Duties of — Whether performs religious 
duties, © T- oea C ie o, 


4 


- . The Statement of Objects and Reasons and . 
the Preamble to the Kazis Act, clearly show ` 


that a-kazi- holds a position of. considerable a: 


‘importance in Mohammedan community and ` 


that. his presence at. the celebration of. marri- 
ages. and at the performance ‘of ‘certain other 
rites. and ceremonies, is considered. essential _ 


' -by Mohammedans. Thus a kazi performs not _ 
--only secular duties: but also certain religious 
. duties.. (Case. law . discussed). .(Mahommedan — 
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~ (B) Kazis: Act (12 ,of 1880), S. 2. —. Kaz 
— Appointment: of — Authority competens 
to appoint a kazi — Who is — Wakf Boarc: 
appointing the petitioner oniy as a kazi im 
charge — Subsequently Board - 
his appointment -— Petitioner if can chab 
lenge the subsequent order. (Mahomedam 
law —- Wakf — Kazi — Appointment of). 
Under Section 2 it is the State Govern 
ment that has to appoint a kazi after cor- 
sulting the principal Muhammadan residents 
of such local areas. (Para 2C) 
In the instant case, the State Governmert 
has not exercised the power to appoint a 
kazi, From the orders of the Wakf Boar 
addressed to the. petitioner it is clear that the 
petitioner was appointed only as a kazi im- 
charge by the Wakf Board itself but he did 
not acquire any right under those orders +o 
hold the post of kazi. By the impugned 
order the Wakf Board recognised the rigat 
of the respondent to be the Kazi, she beitg 
the only legal heir and sole successor to laze 
Kazi and terminated the appointment of the 
petitioner as Naib Kazi, to which post he 
. was appointed earlier by the. Wakf Boa-d 
until. further orders. 
been appointed .as Naib ` Kazi until further 


orders ‘by the Wakf’ Board; cannot claim. to ` 


_ continue in. the said post- as of right aad 


‘challenge’ the. impugned order of. the Bord. 
(Para £2) 


Cases - Referred:  Chronologieat - Paras 


AIR 1986 Bom 227. - 16, 17 
AIR 1926 Bom 153 - 15,17 
“AIR 1916 PC 182: a Ind APP. 127 14 All 


LJ 7A 12, 17 
AIR 1914 Mad 714 a M 
:1(1878-79) ILR 3 Bom 282 . -> J6 


Upendralal Waghray, for Petitioner; L. P. 
. R. Vittal, (for Nos.. 1] and 2) and K. F. Baa, 
e (for. No, 8), for Respondents. `- 


ORDER :— This is an application for He 


issue of a writ, in the nature of a writ ot 
` certiorari; to call for the records relatng 
_to the proceedings F. No. 188/74 Nazrul 
` Quazaath/188 dated 23-4-1977 of the Andara 
Pradesh Wakf Board,.and to quash the same. 


_ 2% The relevant facts are as; follows— 
- The dispute in this writ petition relates ~ to 
the appointment of Khazi to the areas ot 
‘Nalgonda: and Devarakonda. Originally one 
: Khazi Gulam Mohiuddin,, was the Khazi. He 
died in-1910.A:‘D. He had a son Mohamned 


Obedullah, who - pre-deceased ‘him, leaving. 
behind ‘two sons- Mohammed. Abdul- Wakab,- 
. respondent: » and. 


` the father of the-’-Srd- 
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terminating. 


The petitioner, haviag . 


- Khazi on .a permanent footing ‘ arose.’ 
: Secretary ‘of the Wakf Board,’by the impugn- 


Mohammed Abbas Ali, the petitioner herein. 
Certain grants including; Jagirs were endow- 
ed for the performance of services of Khazi 
of Nalgonda and Devarkonda. In 1352, fasli, 
the succession was granted in favour of Khazi . 
Gulam Mohiuddin, son of Khazi Mohammed 


. Abdul Wahab, with Shikmi rights of the 


petitioner Md. Abbas Ali, and the other 
heirs of Mohammed Abdul Wahab. Gulam 
Mohiuddin, and his sister Ismatunnisa 
Begum, migrated to Pakistan sometime after 
the police action. The other sister of Gulam 
Mohiuddin, Faridunnisa Begum, the 8rd res- 
pondent claimed the office of Kazaat by here- 
ditary right along with the mash and cash 
grant attached thereto, the petitioner remain- 
ing as a shikmidar, One Shaik Ahmed was 
appointed as Naib Khazi for discharging the 
duties: of Khazi. On the death of Shaik 
Ahmed on 5-3-1966, the question of making 
arrangements for the performance of the 
office of Kazaat of Nalgonda and Devar- 
konda, .arose. The petitioner applied to the 
Andhra Pradesh Wakf Board for appoint- 
ment in the place of late Shaik Ahmed. The 
Wakf Board rejected the application of the 
petitioner on 28-5-1968 but he continued to 
be the care-taker as Naib Khazi under the 
orders’ dated 14-7-1966 of the: Wakf Board. 
Subsequently, the question of appointing. a 
“ The 


ed order,’ “recognised the- right -of the’ 3rd, 


fespondent to the office of Kazaat as she ‘is - 
‘the: only legal heir arid sole successor to late — 
“Khazi` Abdul Wahab, the ‘Khazi of Nalgonda” ` 


and Devarkonda. ‘The. 8rd respondent being® 
a woman she is directed to make arrange- ' 
ment for a Naib on her-behalf for the actual 
performance of the: -offices of Sadar Quazath, 
Nalgonda ‘and Devarkorida, if she does not 
want to continue the petitioner-as her Naib, 
and that on appointment of. another ‘person 
as Naib, the petitioner would aiitomatically 


cease to hold the office of -Quaza*h: In this 
writ petition, the. petitioner challenges- - 


impugned order, recognising the right ‘of the ` 


_ 8rd respondent to the office of ‘Kazat. | 


3. Sri Upendralal : Waghra: Ty - 
counsel. for the petitioner , contends that the - 


_ office of Khazi is purely a secular one, un- 


connected with any religious duties, ‘and 
therefore the Wakf Board has no a . 


to appoint a Khazi. 


. 4,° On the other band, it is commended 5 ; 
Sri K, F:. Baba, learned counsel for the 3rd 
respondent. that the office of the Kazi is a 
religious one, that for rendering the services - 


the- |, 


jearned ki 
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of Kazi, properties were endowed and they 
constitute Wakf and therefore the Wakt 
Board has power to appoint a Kazi, 


| & The first question for consideration is 
whether a Kazi performs the religious duities 
or not, Both the counsel have invited my at- 
tention to the passage from Text Books on 
Mohammadan Law and -to several rulings ot 
various High Courts. . 


6. In Wilson’s Glossary, Kazi is mention- 
ed as “A Mohammadan Judge, an officer for- 
merly appointed by the Government to ad- 
minister both civil and criminal law, chietly 
in towns, according to the principles of the 
Koran: under the British authorities the judi- 
cial functions of the Kazis in that capacity 
ceased, and, with the exception of their em- 
ployment as the legal advisers of the Courts 
in cases of Mohammadan law, the duties of 
those stationed in the cities or districts were 
confined to the preparation and attestation 
of deeds of conveyance and. other legal in- 
struments, and the general superintendence 
and legalization: of the ceremonies of marriage, 
funerals, and other -domestic occurrences 
among the “Mohammadans”, 

_7 In the Hedaya, Commentary on the 
Mussulaman Laws by Charles Hamilton, 
Book No, XX at page $84, it is stated that 
it is the duty of the Sovereign to appoint 
fit persons to the office of Kazee, that he 
must decide the claims relating to property 
and that he must attend funerals and visit 
the sick. . 

8. In Tayyabjis Muslim Law - (Fourth 
Edition), it is mentioned at page 39, as fol- 
lows:—— E 

“Much confusion is frequently caused by 
a failure to distinguish the person referred 
to in the Texts as Cadi (viz., the judge ap- 
pointed by the State) from the' person desig- 
nated Cadi in our times in India and Pakis- 
tan viz., an officiant at the performance of 
marriage and similar ceremonies.” 

9. In Mulla’s Principles of Mahomedan 
Law (17th Edition) it is stated by the learn- 
ed author at page 226, Paragraph 221, as 
follows:— 


“Kazi:— the Mahomedan law does not re" 
gard the office of Kazi as hereditary, and 
claim to such a right, though supported by 
custom, is not one that can be recognised by 
a Civil Court.” 


10. ‘The learned author’ also observed 
that “A Kazi may be appointed by the Gov- 
ernment or by some internal arrangement 
among the Mahomedans of-each locality.” 
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Li.- ‘These Texts do not give us any clear 
idea as to whether a Kazi pertorms religious 
duties or not. Z 


12. In Mahomed Ismail Arif v. Ahmed 
Moolla Dawood 43 Ind App 127 at p. 134 : 
(AIR 1916 PC 182 at p. 185), their Lord- 
ships of the Privy Council, observed as tol- 
lows:—- ` es E 

“Generally speaking, in case of a- wakf or 
trust created for specific individuals or a 
determinate body of individuals, the kazi, 
whose place in the British Indian system is 
taken by the Civil Court, has in carrying the 
trust into execution to give effect so tar as 
possible to the expressed wishes of the 
founder, With respect, however, to - public 
religious or charitable trusts, of which a pub- 
lic mosque is a common and well known ex- 
ample, the kazi’s discretion is very wide. He 
may not depart from the intentions of the 
founder or from any rule fixed by him as to 
the objects of the benefaction; but as re- 
gards management which must be governed , 
by circumstances he has complete discre- 
tion. He may. defer to the wishes of the foun- 
der so far as they are conformable to chang- 
ed conditions and circumstances, but his pri- 
mary duty is to consider the interests. of the 
general body ‘of the public for whose bene- 
fit the trust is created. He may in his judi- 
cial discretion vary any rule of management 
which he may find either not practicable or 
not in the best interests of the institution.” 


13. These observations do indicate that 
a Kazi not only was previously exercising 
the powers of a Civil Court but also manag- 
ing public religious or charitable trusts, But 
this case does not deal with the question as 
to the authority or body who should appoint 
a Kazi. 

14, Phatmabi v. Abdulla Musa Sait (AIR 
1914 Mad 714) only dealt with the question 
whether the office of a kazi was hereditary 
or not. But the question as to who should 
appoint a kazi, did not arise for considera- 
tion there. aa 
- 15. In Kasamkhan v. Kaji Abdulla (AIR 
1926 Bom 158) it was observed, at p. 154, 
by Fawcett, J., as follows :—_ 


“There is undoubtedly evidence to justify 
the finding that until the dispute about the 
Darga, the Kazi Community at Pawas in- 
variably officiated at religious rites of the 
Mahommadan community at this village xx 
XK XX XX ee og 


16. In Sattappa Gurusattappa v. Md. 
Appalal Kazi (AIR 1936 Bom 227), Tyabji J., 
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sitting single, observed at pages a and 24 
oas TOROI: atom 


“The vod qazi is E a derived 
from the root word for decreeing, ordaining 
or judging, and qazi signifies one who gives 
decisions. It is the technical designation for 
a judge (Civil as well as criminal) in tae 
texts. In addition, however, to his strictly 
judicial functions the qazi used (by amenity) 
to perform other functions such as officiating 
at marriages, superintending talaks, (cc 
casionally keeping marriage records) amd 
perhaps leading ceremonial prayers. These 
latter are the only functions now discharged 


by gazis in British India. Though Islam dees 


not as a rule recognise an ordained priest 
hood or clergy, or require their ministration 
for the efficacy of any religious ceremony, 
and though the services of the qazi canmot 
of course be forced on anyone, (1878-79) IR 
8 Bom, 232 (Raja Valad Shivapa v. Krishna- 
bhat) yet by most persons the presence ot 
some religious officiant is considered desir- 
able (or in a vague sense obligatory) znd 
there is hardly any normal matriage at which 
the qazi or a religious dignitary is not pre- 
sent. It is thus obvious that the qazi’s ofice 
entails in India the rendering of services to 
the community. This fact must not inducə a 
closing of the eyes to the fact that when the 


ancient texts speak of a qazi they refer to a 


judicial office having entirely different func- 
tions from those of the religious officiant row 
spoken of as a’ qazi;:and the applicability of 
the original texts to the question whether the 
office now known in India as that of a, gazi 
should be hereditary may not be incontrower- 
tible.” 


17. This Judgment was carried in ap- 
peal. But the judgment in the appeal Coes 
not specifically deal with the question as to 
whether the kazi performs religious -duties 
or not. From the observations of Fawcett, 
J. in Kasamkhan v. Kaji Abdulla (supra), (aIR 
1926 Bom 158) and Tyabji, J. in Sattaspa 
Gurusattappa v. Md. Appalal Kazi (Supra) 
(AIR 1986 Bom 227) and of the Privy Council 
in Md. Ismail Ariff v. Ahmed Moola Dawood 
(43 Ind App 127): (AIR 1916 PC 182} it 
appears to me that a Kazi does perform 
some duties of a religious nature like per- 
forming marriages and oe prayers in 
Mosques. 


18. That : a kazi performs duties of a re- 
ligious nature is also mentioned: in the State- 
ment of Objects and Reasons of Kazis Act, 
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1880 (Act XII ot 1880), which reads as fol- 


lows :— 


“Under the lait Law the Kazi 
was chiefly a Judicial Officer. His principal 
powers and duties are stated at some length 
in the Hedaya, Book XX. He was appointed 
by the State, and may be said to have cor- 
responded to our Judge or Magistrate. In 
addition, however, to his functions under the 
Muhammadan Law, the Kazi in this country, 
before the advent of British rule, appears to 
have performed certain other duties, partly 
of a secular and partly of a religious nature. 
The principle of these seems to have been 
preparing, attesting and registering deeds 
of transfer of property, celebrating marriages, 
and performing other rites and ceremonies. 
It is not apparent that any of these duties 
were incumbent on the kazi as such. It. is 
probable that the customary performance ot 
them by him arose rather from his being a 
public functionary and one known by bis 
oficial position’ to be acquainted with the 
law, than from his having as Kazi, a greater 
claim to perform them than anyone else. 

Such was the position of the Kazi in this 
country under Native Government. On the 
“introduction of the British rule, Judges and 
Magistrates took the place of Kazis and the 
Kazi in his judicial capacity disappeared: but 
the British Government, though no longer 
recognizing the judicial functions of the 
Kazi, did not abolish the office. By certain 
Regulations passed from time to time, the | 
appointment of Kazi-ul-kuzaat and Kazis by 
the State was provided for, and the perfor- 
mance of their non-judicial duties was re- 
cognised by law. In the case of Bengal, in- 
deed, certain additional ‘duties were imposed 


on them. The duties of the Kazi under these 


Regulations rites some or all of the 


following, viz. 


(1) preparing and attesting deeds of trans- 
fer and other law-papers; 

(2) celebrating marriages and presiding at 
divorces; 

(8) performing various rites and ceremonies; 


(4) superintending the sale of distrained 
property and paying charitable and other 
pensions and allowances, 


In the course of- subsequent legislation, the 
first and last of the above duties devolved 
on officers specially appointed for the; pur- 
pose, and there remained nothing to be 
performed by the Kazi but the second and 
third, which were. purely ceremonial, Under 
these circumstances it appeared. no longer 


$ 
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necessary that the Government should ap- 
point these officers. Accordingly, in .-1864, 
Act XI of that year, all the Regulations -re- 
lating to the appointment of Kazis by Govern- 
ment and the duties to be discharged by 
them were repealed, but in order that it 
might be clear that no interference with the 
ceremonial functions of these officers was in- 
tended, a section was added to that Act as 
follows :— 


“Nothing contained in “this Act shall Be 
construed so as to prevent a Kazi-ul-Kuzaat 
or other Kazi from performing, when requir- 
ed: to do so, any duties or ceremonies pre- 
scribed by the Muhammadan law (See Sec- 
tion 2 of Act XI of 1864), 

Certain of his duties having thus survived 
the passing of Act XI of 1864, the Kazi is 
still a functionary of considerable importance 
in the Mahammadan community, What was 
originally in some sense an accidental ‘ad- 
junct of his judicial office has become his 
principal and only duty, and in some parts 
of the country at least, the presence’ of a 
kazi at certain rites and ceremonies appears 
now to be considered by Muhammadans 
essential from their point of view.” 


In the preamble to the Kazis Act, it is stated 
as follows :-— $ 


“Whereas by the preamble to Act No. XI 
of 1864 (an Act to repeal the law relating to 
the offices of Hindu and Muhammadan Law 
officers and to the offices. of Kazi-ul-kuzaat 
and of Kazi, and to abolish the former offi- 
ces) it was (among other things) declared 
that it was inexpedient that the appointment 
of the kazi-ul-kuzaat, or of City, Town or 
Pargana Kazis should be made by the Govern- 
ment, and by the same Act the enactments 
relating to the appointment by. Government 
of the said officers were repealed; and where- 
as by the usage of the Muhammadan com- 
munity in some parts of (India) the presence 
of Kazis appointed. by the Government is 
required at the celebration of marriages and 
the performance of certain other rites and 
ceremonies, and it is therefore expedient 
that the Government should again- be em- 
powered to appoint persons to the office of 
Kazi;” 


19. The aforesaid extracts from the State- 
ment of Objects and Reasons and the pre- 
amble to the ‘Kazis Act, clearly show that a 


kazi holds: a: position “of considerable im*' 


- portance in Mohammedan ` commuútity and 
that “his ‘presence at the celebration: of .mar- 
a Tiages and at: the’ perforiange-of- certain: 


Ari: R. 


other. rites and . ceremonies, -is |: considered 


essential by..Mohammedans. Therefore .: the 
contention of Sri K. F. Baba, that a kazi per- 


forms not only secular duties but also certain 
religious duties, . has to be upheld, l 


20. But the question for EAT is 
as to who is the authority competent to ap- 
point a Kazi. Under S. 2 of the Kazis Act, 
1880, it is the State Government that has to 
appoint a kazi after consulting the principal 
Muhammadan residents of such local areas. 
In the instant case, the State Government 
“a! not exercised the power to appoint a 
azi. : 


21. ‘Sri Upendralal Waghray, leamed 
counsel for the petitioner contends that- the 
Wakf Board has no power to appoint a kazi. 
But it. is contended by Sri K. F. Baba, learn- 
ed counsel for the 3rd respondent, that the 


‘Wakf Board merely recognised the 8rd re- 


spondent as Kazi, that the petitioner himselt 
was appointed as a Naib Kazi by the Wakt 
Board and thererfore he cannot continue as 
a Naib Kazi when the Wakf Board has re- 
cognised the rights of the 8rd respondent as 
kazi and empowered her to appoint another 
Naib Kazi if she so desired. ~. 


22, I think, there is considerable force 
in the contention of Sri K. F. Baba. The 
order dated 15-5-1966 of the Secretary, Wakt, 
Board shows that the petitioner was appoint- 
ed to perform the duties of Khazaat of Nal- 
gonda, and Devarkonda as In-charge Khazi 
until further orders, The letter dated. 4-6- 
1966 from the Wakf Board addressed to the 
petitioner also shows that the petitioner was 
only accorded sanction to perform the duties 
of Khazaat of Nalgonda and Devarkonda as 
In-charge Kazi. To the same effect is the- 
letter dated 14-7-1966 issued by the Secretary, 
Andhra Pradesh Wakf Board to the peti- 
tioner. From these letters, it is clear that 
the petitioner was appointed only as a kazi 
in-charge by the Wakf Board itself but hë 
did not acquire any right under the afore- 
said orders to hold the post of kazi. By the 
impugned order dated 28-4-1977, the Wakt 
Board, recognised the right of the 8rd respon- 
dent to be the Kazi; she being the only legal 
heir and -sole ‘successor to late Kazi Abdul 
Wahab, Sadar Kazi of Nalgonda and' Devar- 
konda, and terminated the appointment of 
the petitioner as Naib Kazi, to which post 
he was appointed earlier by the Wakf Board 
until further orders, The petitioner,. having 


“been appointed’ as. Naib - Kazi. until. further}. 


orders by the: Wakf- Board, cannot ‘claim ~to) 


1979: 


ntinue in the- said post as of right and cka- 
enge the impugned -order of the Board,” ` 


93. It is contended by Sri. , Upendra_al 
Waghray, that the 8rd respondent being. a 
woman, cannot discharge the 
a Kazi. 


24. In the present case, I do not propctse 
to go into the question as to who is entitled 
te be appointed as permanent Kazi or as to 
which is the competent authority which 
should make the appointment. The peti- 
tioner and the 8rd respondent are setting up 
rival claims to the office of kazi, and this is 
a matter which cannot properly be deciced 
in a writ petition. So far as the petitioner's 
appointment as Naib Kazi is concerned, it is 
purely a temporary one and he can hold «he 
ofice of Naib Kazi until further order are 
passed by the Wakf Board, and hence it is 
not open to him to challenge the impugred 
order and continue in office as Naib Kezi. 
In this view, I do not think, I can interfsre 
with the impugned order under Art. 226 of 
the Constitution, The Writ petition is there- 
fore dismissed but in the circumstances w:th- 
out costs, -Advocate’s fee Rs. 100/-. 

Petition dismissed. 
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Sri Kanyakaparameswari Anna Satam 
Committee, Vijayawada and others, Appel- 
lants v. The Commissioner, Hindu Religious 
and Charitable Endowments and others, Ees- 
pondents. 

Appeal No. 64 of 1977, D/- 21-8-1978.? 

(A) Constitution of India, Art. 226 — Re- 
figious denomination — What is — [lusxa- 
tion. 

The Sri Kanyakaparameswari Anna Sattam 
founded and managed exclusively by mem- 
bers of Arya Vysya Community having a 
special cult, peculiar tenets and  beliafs, 
worshipping their “Kula Devatha” Sri Karya- 
kaparameswari and whose members have 
_made voluntary contributions . enabling the 
association to acquire properties dedicatec to 
the. said deity and vested in the Governing 
Body of the association, -was. held to be a 
religious, denominational . institution .-within 


*(Apainst | decree of Sub. J. event Dr. 
_ 21+ 11-1976.) | 
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duties ot’ 
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the meaning of the expression in Art, 26 ot 
the Constitution. AIR 1954 SC 282, Rel, on. 
(Para 11) 

Anno: AIR Comm, Constn. of India, (2nd 
Edn)., Art. 26, N. 1 (A). 

_ (B) Constitution of India, Art, 26 (d) — 

Rights of a religious denomination — Sec- 
tions 26 and 27 of the A. P. Act 17 of 1966 
held should be read down to allow exercise 
of constitutional rights. (A. P. Charitable and 
Bindu Religious Institutions and Endow- 
ments Act (17 of 1966), Ss. 26 and 27). 

Since under Art. 26 of the Constitution a 
religious denomination had the right to ac- 
quire property and administer the same, Sec- 
tions 26 and 27 of the A. P. Act 17 of 1966 
in so far as such religicus denominational in- 
stitutions are concerned should be so read 
down as to allow exercise of such right ot 
administration. The order superseding the 
elected trustees of the Governing Body of the 
institution and directing a fit person to be 
appointed by the Order to take possession of 
all movable and immovable properties of the 
institution, held amounted to total extinction 
af the institution’s right to manage its own 
affairs and properties. The order was there- 
fore, set aside. AIR 1954 SC 282 and AIR 
1954 SC 888 and AIR 1968 SC 1688 and 
AIR 1970 SC 181, Fol. 

However, another order appointing the Ex- 
ecutive Officer for better management of the . 
institution and carrying out all lawful direc- 
tions issued by the trustees continuing to 
form the Governing Body, was held to be 
valid as it did not take away the right of 
adminjgtration, from the Governing Body. 
AIR 1974 SC 1889, Dist. 

(Paras 17, 18, 20 and 21) 


Anno: AIR Comm. Consta, of India, (2nd 
Edn.), Art. 26, N. I (O). 
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P. Shivshanker for A. Sürvanarayana Mur- 
thy, for Appellants;. Govt, Pleader for Educa- 
tion and Health, for. aaa Nos. 1 and 
Ba 


JUDGMENT i~ The ` plaints: are the 
appellants. The first palatii is an: Gi a 
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tion originally constituted in 1871 with the 
name ‘Sri Kanyaka Parameswari Aana Sat- 
ram Sangham, Vijayawada’ and later on re- 
gistered on 26-5-1947 under the Societies Re- 
gistration Act, 1860 as “Sri Kanyaka Para- 
meswari Anna Satram Committee, Vijaya- 
wada”. The plaintiffs claim that the first 
plaintiff-Institution is a Denominationa] In- 
stitution, both. religious and charitable, en- 
` yisaged under Art. 26 of the Constitution of 
Tadia, and is governed by the ‘Vasavi Kan- 
yaka Parameswari Cult’, and seek to inter- 
dict the acts of the defendants 1 and 2, the 
Commissioner and the Deputy Commissioner 
of Hindu Religious and Charitable Endow- 
ments Department, Government of Andhra 
Pradesh, respectively from interfering with 
the administration and management of the 
first plaintiff-Institution. Their case is: The 
General Body of the first plaintiff-Institution 
consists of only’ members belonging to Arya 
Vysya Community and no person of any 
other community is entitled to become a 
member .of the first plaintiff-Institution, The 
properties of the first plaintiff Institution 
vest in the General Body and the right to 
management in the Governing Body, The 
General bedy elects ence in every three years 
the President and the other office bearers and 
members of the Governing Body, in all con- 
sisting of 25 members as laid down in the 
rules of the Association. Except the body 
so elected from out of the members of the 
first plaintiff, none else is entitled to partici- 
pate in its management. Plaintiffs 2 to 9 are 


the duly elected office bearers of the first 
plaintiff-Institution. | 
2 The first plaintiff-Institution is dedi- 


cated to the deity Sri Vasavi Kanyaka Popu- 
larly known as “Sri Kanyaka Parameswari” 
with whose worship the Arya Vysya commu- 
nity has been specially associated according 
to the tenets peculiar to itself from several 
centuries. According to one theory, the wor- 
ship of Sri Kanyaka Parameswari by the Arya 
Vysya community dates back to the time 
when Jainism was flourishing in the country 
and at any rate, from the time when the Cha- 
lukya Emperor Vishnu Vardhana, father of 
Raja Raja Narendra ruled over Andhra Desa 
with Rajahmundry (Raja Mahendravaram) as 
the Capital. History as well as ‘purana’ tells 
that there was a very beautiful Arya Vysya 
maid by name by ‘Vasavi Kanya’ at Penu- 
gonda, a devotee of “Parasakthi’ of Penu- 
gonda. Emperor Vishnuvardhana fell in: Jove 
with Vasavi Kariya: and wanted to marry her. 
But her parents and members of Arya Vysya 
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community refused to give her in: marriage. 
Therefore, the Emperor directed his armies 
to march to Penugonda to take her by torce. 
Vasavi Kanya preferred self-immolation and 
burnt herself in fire. Along with her, cou- 
ples from 102 Gotras of Arya Vysya com- 
munity also jumped into the sactilicial fire 
On being exhorted and- ordered by her and 
gave up their lives in order to save the 
honour of their community. Simultaneously 
thë Emperor too died at his palace with his 
head broken on account of the divine curse. 
The survivors of the community deitied Sri 
Vasavi Kanya who was believed and -wor- 
shipped since as an incarnation of ‘Parasa- 
kthi’. Several institutions came into being in 
the country in the name of- ‘Sri Kanyaka 
Parameswari’ all dedicated to her. 

3. The first plaintiff-Institution was one 
such institution formed from among the 
people of 102 Gotras of Arya Vysya Com- 
munity to commemorate the memory of Sri 
Vasavi Kanya and those martyrs of 102 Got- 
ras who had sacrificed their lives along with 
Sri Vasavi Kanyaka Parameswari, It is stat- 
ed, special forms of worship and pujas are 
performed daily to Sri Kanyaka Parameswari 
in the temple in the premises of the first 
plaintiff-Institution, and the members of the 
Arya Vysya community alone are entitled to 
perform the same. The 102 Arya Vysya 
families form religious denominational eom- 
munity even among the Vysya in general. 
The first plaintiff-Institution being one dedi- 
cated to Sri Vasavi Kanyaka Parameswari a 
special and unique religious denomination, 
is entitled to manage the first plaintiff-Insti- 
tution. It is different from the other religious 
institutions which are governed by the 
Andhra Pradesh Charitable and Hindu Reli- 
gious Institution and Endowments Act, 1966 
(Act 17 of 1966) hereinafter referred to as 
‘tthe Act’. The first plaintiff is governed by 
the Societies Registration Act of 1860 and is 
an Association of the members of the Arya 
Vysya Community belonging to the cult of 
Sri Vasavi Kanyaka Parameswari. It is, 
therefore,. claimed that the provisions of the 
Act are inapplicable to the first plaintiff-In- 
stitution and the defendants have no juris- 
diction to: appoint an Executive Officer or a 
Trustee .or a Manager or a Fit Person to the 
first plaintiff-Institution as in. the case of any 


- other religious or charitable institution. 


4. It is the case of the plaintiffs that the 
first plaintif-Institution had practically no 
property to start with in the year 1871 and 
even by 1947 and .its resources; were meagre. 
But by 1958 its annual income was about 


1979. 


Rs. 80,000/- and by. the time of ‘the insti - 
tion of the suit, the annual income rose %0 
Rs. 85,000/- and moveable and immovealee 


properties were estimated at Rupees Fiftern - 


Lakhs. It is claimed that the members of tre 
first plaintiff-Institution are rich, leading azd 
respectable business and professional men 
with religious and charitable disposition wio 
have richly contributed to its development Fy 
benevolent and liberal donations: While x, 
the Endowments Department proposed © 
apply the provisions of the Act to the tist 
plaintiff-Institution and the first defendaat 
appointed an Executive Officer. The fist 
plaintiff-Institution then filed a Writ Petit«n 
No. 3228 of 1969 in the High Court ques- 
tioning the validity of the provisions of —2° 
Act. The High Court as well as the Supre=ae 
Court in Civil Appeal No. 1521 of 1970 h=d 
that the denominational nature and rights 3ł 
the first plaintiff and similar institutions 
claiming freedom from interference by e 
Endowments department in the matter of th=ir 
administration and management, have to 3e 
decided in a civil suit. Subsequently, the &-st 
defendant, by his order dated 19-6-1971 zp- 
pointed an Executive Officer to the tist 
plaintiff-Institution and ‘directed the Execu- 
tive Officer: to take completé' charge of the 
records etc. Finding that the defendants were 
trying to encroach upon: the rights: of Khe 
first plaintiff-Institution, ‘the latter gave a 
notice under S. 80 of the Civil P. C. on 
30-7-1972- asserting the exclusive right of Fie 
Ist plaintiff to manage its properties and £50 
demanding. the first defendant to withdr:w 
and cancel the first defendant’s order dated 
19-6-1971 appointing an Executive Offiesr, 
order dated 29-3-1972 demanding contrifu- 
tion and the directions of the 2nd defendsnt 
dated 16-3-1972 and 23-5-1972 demanding 
common good fund and -compliance with ais 
directions. The said notice was received 3y 
the defendants on 80-7-1972. But without 
giving any reply to the aforesaid suit notize, 
the second defendant framed and commwni- 
cated to the plaintiffs 2 to 9 certain charges 
as per his proceedings in Re, No. 4086/7 1- 
A2 Adm. dated 24-7-1972 alleging that the 
governing body of the first plaintiff has bean 
acting independently without conforming -to 
the provisions of the Act. The plaintiff: 2 
to 9 filed their objections stating. that Fhe 
charges were neither true nor tenable and 
that the defendants had no jurisdiction to 
frame charges and conduct an enquiry. 

5. On receiving the explanation from he 
plaintiffs, the second. defendant passed an 
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order on 17-8-1972 suspending plaintiffs 2 to 
9 under Section 26 of the Act as if they were 
trustees appointed under the Act. By the 
same order, the third defendant was appoint- 
edasa Fit Person to take charge of the first 
plaintiff-Association. The plaintiffs 2 to 9 be- 
itg aggrieved by the said order of suspension 
filed W. P. No. 8882 of 1972 in the High 
Court questioning the jurisdiction of the 
second defendant to frame charges and sus- 
pend them. The High Court stayed the ope- 
ration of the order of the first defendant 
pending disposal of the writ petition. The 
plaintiffs then filed the suit for declaration 
that the provisions of the Act were imapplica- 
ble to the first plaintiff-Institution and that 
the defendants purporting to act under the 
Act have no jurisdiction to appoint an Ex- 
ecutive Officer or Fit Person or trustees or 
manager to the first plaintiff-Institution and 
for a permanent injunction restraining the 
defendants from interfering with the admin- 
istration and management of the Hirst plain- 
tiff. They further prayed for the cancellation 
of the orders of the first defendant dated 
19-6-1971 appointing an Executive Officer 
and the orders of the second defendant sus- 
pending the plaintiffs 2 to 9 and appointing 
the 3rd defendant as a Fit Person to the first 
plaintiffs institution. 


' 6. It is pleaded in the written statement 
filed on behalf of the defendants 1 and 2 
that the suit was barred by res judicata in | 
view of the previous decision of the High 

Court in W, P. No. 8228 of 1969 which was 
confirmed by the Supreme ‘Court in Civil 
Appeal No. 1521 of 1970. The allegation in 
the plaint that the first plaintiff-Institution 
is a special unique religious institution and 
dedicated to Sri Vasavi Kanyaka Parames- 
wari is denied. It is further stated that the 
plaintiffs had’ submitted to the jurisdiction ot 
the Department by submitting budgets for 
the year 1970-71 and 1971-72. and also by 
following the instructions issued by the De- 
partment and the plaintiffs were, theretore, 
estopped, from questioning the jurisdiction 
of the Department to manage the affairs ot 
the plaintiffs institution under the provisions 
of the Act. It is averred that the plaintiffs 
having lost their claim before the Supreme 
Court were attempting to cling to the ad- 
ministration for their selfish ends by dragging 
the Department from Court to court. It is 
asserted that the order of the first defendant 


dated 19-6-1971 and. the order of the 2nd 
defendant dated 17-8-1972 were legal and: 
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valid and the Court had no jurisdiction to 
set aside the said orders. . 


T. On the aforesaid a the Fearn- 
ed Subordinate Judge framed the relevant 
issues and held that the suit was not hit by 
res judicata in view of the decision of this 
Court in W, P. No. 3228 of 1969. He also 
held that the provisions of Act 17 of 1968 
were not in violation of Arts. 25 and 26 of 
the Constitution and that the provisions ot 
the Act were applicable to the first plain- 
tiff-Institution. Consequently, the suit was 
dismissed with costs. Hence this appeal by 
the plaintiffs. 


8. The first and emoi submission of 
the learned counsel is that the first plaintiff- 
Institution is a denominational institution 
and therefore, the provisions of the Act were 
not applicable to the first plaintiff-Institution 
and defendants 1 and 2 had no jurisdiction 


to appoint an Executive Officer or a Fit Per- — 


son and supervise the management of the 
first plaintiff administration. On the other 
hand, the learned Government Pleader 
pleads that the provisions of Act were ques- 
tioned as being in violation of Article 26 ot 
the Constitution before the High Court and 
the Supreme. Court, and this Court and the 
. Supreme Court held that any of the. provi 
sions of the Act were not violative of Arti- 
.cle 26 of the Constitution. It is true that 
this court in Nalam Ramalingayya v. Commr. 
ILR (1971) Andh Pra 320 held that none. of 
the provisions of the Act contravenes . the 


_ fundamental rights guaranteed to any reli- - 


gious denomination. under Arts. 25 or 26 (b) 
or 26 (d) of the Constitution of India, and 
this decision was upheld by the Supreme 
Court in’ Kakinada -Annadana Samajam v. 
Commr.:H. R. and C. E. Hyderabad. AIR 
1971 SC 891. -The Supreme Court, ee 
observed at p, 898 as follows:— i 


“Before the High Court some of the Writ 
Petitioners had claimed that their institutions 
were religious denominations within Art. ‘26 
and were therefore: entitled to the protection 
guaranteed by that Article.. The High Court 
has, quite rightly, observed that these matters 
should be agitated in a proper forum and 
they have been left: open for determination 


if and when ‘so desired. This indisputably, 


was the correct course to follow.” 


9. -That ‘immediately gives’, 
uie whether thè first plaintiff Institution 
is a religions denomination. ‘It ‘isthe case 


of the plaintiffs that the’ Arya. Vysyas observe . 


special forms’ of ‘Pujas. to Sri. Kanyaka Para- 


rise to. ‘the 


meswari and that they belong ‘to’ a separate 
religious denomination. ‘The: first ` plaintiff- - 
Institution of which only the Arya’ Vysyas are: 
members and managed -by the “Arya Vysyas 
is. claimed to be a separate religious deno- 
minational institution. It is clear from the evi- 
dence of P, Ws. 1 to 18 that the Arya Vys- 
yas belong to 102 Gotras and are distinct and 
separate from other Vysyas and: they have a 
common faith in:.Sri Kanyaka Parameswari 
and formed into a separate community known 
as Arya Vysyas. The Arya VySyas. have a 
special cult and denomination and Sri Kan- 
yaka Parameswari is worshipped by them as 
their ‘Kula Devatha’. The institutions ot 
Sri Kanyaka Parameswari or Vasavi Kanya 
are to be managed exclusively by the people 
of Arya Vysya community. alone and the in- 
stitutions are intended to propagate the Arya 
Vysya cult. P, Ws..1to 18 who are all Arya 
Vysyas have deposed that except Arya Vys- 
yas others are ineligible to become the mem- 
bers of the first plaintiff-Institution and that 
the office bearers elected by the .General 
Body have to manage the first plaintiff-In- 
stitution. The evidence on record also estab- 
lishes that the property acquired. by: the first 
plaintiff-Institution by: . voluntary’. contribu- 


tions is dedicated to the. deity Sri, Kanyaka 


Parameswari and the management of. the said 
property vested in the Governing ‘Body otf: 
the first ‘plaintiffInstitution: The: learned 


Subordinate’ Judge ona consideration of the- — 


evidence: held that the first Plaintiff-Institu- l 
tion is a denominational ‘institution. ` > 

10.: The Supreme -Court while “‘dealing: 
with the question as to,:what is a religious 


‘denomination observed in Commr. ‘Hindu: Re- 


ligious Endowments, Madras v. Sri ‘Laksh- 


mindra Thirtha: Swamiar.‘of Sri Shirur- Mutt 


AIR:.1954 SC 282, - popularly’ known as 
‘Shirur Mutt case’ as follows “(at p; 289):— 

“The word “denomination” ‘has been’ de- 
fined in the Oxford’ Dictionary’ to ‘mean “a 
collection of individuals : classed’ . together 


under the same name a ' feligious sect. or. - 


body- having a common faith and’ organisa: 
tion and designated by a distinctive name”. 
It is well-known that the practice of ‘setting . 
up Maths as centres of theological ` teaching 
was started by Shri Sankaracharya and was 
followed by various teachers since then: ‘After 
Sankara, came a galaxy of religious teachers 
and philosophers who founded the: different - 
sects and sub-sects of the Hindu religions that ; 
we. find in India‘‘at the present’ day. -° : 


-Each one: of such. sects òr. sub-sects, can - 
Setan be- called á religious’ denomination, - 
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as it is, designated by a distinctive name-— 


in many cases it isthe name of ‘the. founder— ' 


and has a common faith and common sp-ti- 
tual organisation. The followers of. Rana- 
nuja, who are known by the name of -Shri 
Vaishnabas, undoubtedly constitute a reli- 
gious denomination; and:so do the followers 
of Madhwacharya and 
teachers.” 


11. Therefore, the first T 


tion founded by Arya Vysyas who have pezu- 
liar tenets and beliefs is a denominational in- 
stitution. I find absolutely no valid ground 
to disagree with the finding of the learned 
Subordinate Judge. . 


3 12, The question that ‘then arises js: 
What are the rights of a religious denomna- 
tion? It is claimed that the first plaintiff- 
Institution being a- denominational institu- 
tion is entitled to acquire property and ad- 
minister the same under Article 26 of the 
Constitution and that the defendants have no 
right to interfere with, the right of the -irst 
plaintiff-Institution and. its members to 
manage and administer the property. There- 
fore, it is contended by the learned counsel 
for the appellants that the detendants have 


no jurisdiction to appoint an Executive Dfi- . 


cer or a Fit Person to take over. the manage- 
ment. of the first plaintiff-Institution or to 
suspend plaintiffs '2 to`9 and prevent them 
from managing the. affairs of the first pain- 
tif-Institution, It. is argued that the provi- 
_ sions of Ss. 26 and 27 of the. A, P. Act 17 
of 1966 which are intended- to take over the 
management. of the first plaintiff-Institction 
and to manage its affairs are violative ot 
Art. 26 (d) of the Constitution. The Sapes 
counsel. for the appellants. submits that. - 
any case, Ss. 26 and 27 of the Act should 
be read down so ds‘to limit the power of the 
officials of the Endowment. Departmen- so 
as not to amount to a total extinction or des- 
truction of the rights of the denominétion 
to administer their own property. Relianee is 
placed on the observations of the Supreme 
Court in State: of Karnataka v. Union of India 
“ATR 1978 SC 68. -In that case, Chandraciud, 
J. (as he then was) observed -that-“S. 3 (C) ot 
Commissions of Inquiry Act should be given 
a restricted meaning so as to limit the pswer 
of the Central Government to appointing 
Commissions’ .of Inquiry for Inquiring into 
the conduct of persons in relation to. matters 
concerning. the affairs of. the. Union Govern- 
ment only”. Chandrachud J. (as -he ker wa = 
further - observed, (at. p.. 184) r. 


other religieus 


Sri K. A, S. Committee v. Comme, H. R. & C. Endowments [Prs. 10-14] A. P. 125 


_ “It is inarguable that the conduct of minis- 
ters of State Governments in the pur- 
ported discharge of their official functions is 
not a definite matter of public importance. 
within the meaning of S. 3 (1). To what ex 
tent the principle of federalism will be im- 
paired by such a construction will: of course 
have to be examined with care but I see no 
substance in the contention that the Central 
Government does not even possess the power 
to collect facts in regard to allegations of 
corruption made by a section of the State 
Legislature against sitting ministers of the 
State Government. That power must wn- 
doubtedly be exercised sparingly and with 
restraint because under the guise of directing 
an inquiry under S. 3 (1). the Central Gov- 
ernment cannot interfere with the day-to-day 
working of the State Government, One can- 
not also contradict that what appears to be a 
proper use of power may sometimes contain 
a veiled abuse of powers howsoever infinitesi- 
mally, But statutory construction cannot pro- 
ceed on distrust and suspicion of those who 
are charged with the duty of administering 


‘ laws. S. 3 (1) must, therefore, receive its pro- 


per construction with the reservation that 
mala fides: vitiate. all acts.” 

< 13. On the other. hand, the Government 
Pleader .urges-that’ these contentions were 


` squarely raised: by. the ‘petitioners and’ repel- 


led by this Court in Nalam Ramalingayya v. 
Commr. H. R.I. and É. ILR (1971) Andh 
Pra 320. In that case, as already 1 noticed, this | 
Court observed: at p: 358 that none of the 
provisions: of Act 17 of 1966 contravenes the 
fundamental rights guaranteed to any religi- 
ous denomination under Arts, 25 or 26 (b) 
or 26 (d).of the Constitution of India. There- 
fore, it is no longer open to them to contend 
once again that Ss. 26 and- 27 of the Act are 
violative or De pova of the. ‘Constitu- 
tion. 


«+434, That ewan does not candlude the 


matter. -The question ‘still: remains whether 


the action taken under Ss. 26 and 27 of. the 
Act by the defendants: infringes the- right 
guaranteed ‘under -Art. 26 (d) of the Consti- 
tution to a religious denomination. In other 
words, should Ss. 26 and 27 be read down 


‘so as to keep the action of the authorities 
within the bounds of Art. 26 of the Constitu- ` 


tion, That immediately gives risé to the ques- 
tion as to, what is the scope and limitation 
of Art: 26 (d) of the Constitution, This ques- 
tion has been the subject. of several: decisions 
of the Supreme ‘Court. Thé turns and twists ` 


-of the Article. have -been, explained with swift “ 
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and summary brevity in the Shirur Mutt’s 
case (AIR 1954 SC 282) (supra). In that 
case, the Supreme Court observed (at p. 
291): 

“It should be noticed, however, that under 
Art. 26 (d) it is the fundamental right of a 
religious denomination or its representative 
to administer. its properties in accordance 
with law; and the law, therefore, must have 
the right of administration to the religious 
denomination itself subject to such restric- 
tions and regulations as it might choose to 
impose. 

A law which takes away the right of ad- 
ministration from the hands of a religious de- 
nomination altogether . and vests it in any 
other authority would amount to a violation 
of the right guaranteed under Cl. (d) of Arti- 
cle 26.” i 

15. Once again, the Supreme Court in 
Ratilal Panchand Gandhi v. State of Bom- 
bay, AIR 1954 SC 388 echoed the same opin- 
_ don. Mukherjea, J. speaking for the Court ob- 
served at p, 891 as follows: 

“On the other hand, as regards admini- 
stration of property which a religious deno- 
mination. is entitled to own and acquire, it 
has unodubtedly the right to administer such 
property but only in accordance with law. 
This means that the State can regulate the 
administration of trust properties by means 
of laws. validly enacted; but here again it 
should be remembered that under Art. 26 (d), 
it is the religious denomination itself which 
has been given the right to administer its 
property in accordance with any law , which 
the State may validly impose. A law, which 
takes away the right to administration alto- 
zether. from the religious denomination and 
vests it in any other secular authority, would 
amount to violation of the right which is 
Zuaranteed by Art. 26 (d} of the Constitu- 
don”, 

16. In Tilkayat Shri Govindlalji, Maharaj 
w, State of Rajasthan, AIR 1968 SC 1688 
ence again the Supreme Court observed that 
ander the guise of regulating the administra- 
fion of the property by the denomination, the 
denomination’s right must not be extinguish- 
ed or altogether destroyed. In Digyadarsan 
Rajendra Ramdassji Varu v. State of Andhra 
Pradesh, AIR 1970 SC 181 the Supreme 
Court observed (at p. 187): ` 


“Moreover under Art. 26 (d) it is the fun- 
camental right of a religious denomination or 
is representative to administer its property 
in accordance with law: and the law, there- 
fore, must leave the right of administration 


to the religious denomination itself subject 
to such restrictions and regulations .as it 
might choose to impose. A law which takes 
away the right of administration trom the 
hands .of a religious denomination altogether 
aud vests it in any other authority would 
amount to a violation of the right guaranteed 
under Cl. (d) of Art. 26 (d).” 


17. Therefore, the conclusions that | 
emerge from the aforesaid discussion of the 
authorities are: (1) Ss. 26 and 27 of the Act 
17 of 1966 are not violative of Art. 26 (d} 
of the Constitution and (2) the power of the 
functionaries under the Act to suspend a 
Trustee and appoint a Fit Person under Sec- 
tion 26 or to appoint an Executive Officer 
under S. 27 should be read down to mean 
that the power so exercised should not 
amount to total extinction or destruction al- 
together of the right of the religious deno- 
mination to administer the property and vest 
in any other authority. 


18. Let me now examine and see whe- 
ther the action of the second defendant in 
appointing a Fit Person under S. 26 of the 
Act suspending plaintiffs 2 to 9 and appoint- 
ing the third defendant as a Fit Person to 
discharge the duties and functions of the 
management, amounts to taking away alto- 
gether the right of the plaintiffs to adminis- 
ter their own property. The order, Ex. P-14 
clearly directs the President’ of the Com- 
mittee to hand -over all the moveable and 
immoveable properties of the Satram to thé 
Fit Person. It further directs that the Fit 
Person shall enter upon his duties forthwith 
and take charge of all moveable properties 
or the Satram from the President or the 
Secretary of the Committee as the case may 
be, Thus the administration of the properties 
is totally taken away from the religious de- 
nomination and entrusted to a Fit Person. 
Therefore, it is outside the power vested in 
the Deputy Commissioner under S. 26 of the 
Act in so far as religious denomination is 
concerned. 


19. Now, as regards the appointment of 
an Executive Officer by the Commissioner 
under his proceedings Ex. A-8 dated 19-6- 
1971, the learned counsel submits that the 
appointment: of an Executive Officer also 
amounts to interference with the internaf 
management of the religious denomination 
and is, therefore, outside the scope ‘and be- 
yond the powers vested in the functionaries 
under S. 27 of the Act. The learned Counsel 
in support of his submission placed reliance 
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on the decision of the Supreme Court in 
Ahmedabad St. Xaviers College Society v. 
State of Gujarat, AIR 1974 SC 1389. In that 
case, the contention was that S. 33-A (a; of 
the Gujarat University Act was violative. of 
Art. 30 of the Constitution, The said Sec- 
tion provides that: every college shall be 
under the management of a Governing. Body 
which shall include amongst its members, a 
representative of the University nominated 
by the Vice-Chancellor ard representat-ves 
of teachers, non-teaching staff and stud=nts 
of the College. These provisions were chal- 
lenged on the ground that this amounts to 
invasion of the fundamental right of admini- 
stration. It was argued that the governing 
body of the College is a part of its admis- 
tration and therefore, the administranon 
should not be touched and that the righ= to 
administer is the right to conduct and 
manage the affairs of tke institution. Ihe 
Supreme Court observed (at pp. 1899, 1430): 


“Autonomy in administration means right 
to administer effectively and to manage and 
conduct the affairs of the institutions. The 
distinction is between a restriction on the 
right of administration and a regulation pre- 
, scribing the manner of administration, The 
~ right to administration is day-to-day admini- 
stration. The choice in the. personnel ot 
management is a part of the administration, 
The University will always have a righ: to 
see that there is no maladministration. If 
there is mial-administration, the university 
will take steps to cure the same..There may 
be control and check on administratior in 
order to find .out whether the minority in- 
stitutions are engaged in activities which are 
not conducive to the interest of the mincrity 
or to the requirements of the teachers and 
the students. In (1971) 1 SCR 784: (AIR 
1970 SC 2079) this Court said that if the ad- 
ministration goes to a body in the selection 
of whom the founders have no say, the ad- 
ministration would be displaced. This Court 
also said that situations might be conceived 
when they might have a preponderating 
voice. That. would also affect the autonomy 
in administration. The provisions contained 
in S, 33-A (1) (a) of the Act have the effect 
of displacing the Management and entrusting 
it to a different agency, The autonomy in ad- 
ministration is lost. New elements in the 
shape of representatives of different types are 
brought in. The calm waters of ‘an ins-itu- 
tion will not only be disturbed but also mix- 
ed. These’ provisions in S. 33-A (1) (a) 2an- 
not, therefore, apply to minority instituticns.” 


T. Subbareddi.v: State 


A. P. 127 


20. Thus, in the above decision there was 
interference in the very constitution of the 
governing body. In this case, by the appoint- 
ment of the Executive Officer, there is no 
intereference with the. consttitution of the 
Governing Body, But the Executive Officer 
is appointed for better management of. the 
Institution, He is only directed to take charge 
of the records etc. from the executive autho- 
rity of the said institution. Sub-section 4 (a) 
of S. 27 of the clearly provides that the}. 
Executive Officer appointed shall be under 
the administrative control of the trustee of 
the institution or endowment and shall be 
responsible for carrying out all lawful direc- 
tions issued by such trustee from time to 
time. Thus, the Executive Officer merely 
works under the direction of the Governing 
Body and is under the control of the Gov- 
erning Body. I do not, therefore, think that 
the administration of the property of the reli- 
gious denomination is entirely taken away 
and vested in another person by the appoint- 
ment of an Executive Officer. 


21. In the result, the appeal is partly al 
lowed, There shall be a decree cancelling 
the order of the second defendant dated 
17-8-1972 suspending plaintiffs 2 to 9 and 
appointing the third defendant as Fit Person 
to the first plaintiff-Institution. In other res- 
pects, the appeal is dismissed. There shail 
be no order as to costs. 


Appeal partly allowed. 
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Tirunuru Subbareddi and others, Peti- 
tioners v. The State of A. P. and others, Res- 
pondents, 

Writ Pein. No. 1020 of 1977, D/- 25-7- 
1978. 

(A) Land Acquisition Act (1 of 1894 Sec- 
tion 3 (f) — “Public purpose” — Interpreta- 
tion of — Co-operative Society for opening 
sugar factory — Held, formed for public pur- 
pose, - 

_ The inclusive definition of ‘public pur- 
pose’ in the Act not being compendious is 
not useful in ascertaining the ambit of that 
expression. Therefore, it has to be inter>ret- 
ed reasonably, purposefully and pragmati- 
cally. Where a co-operative society, in which 
the State has a major interest, wants ‘to con- 


JV/KV/E628/78/JDD/DVT. 


struct a sugar factory with a view to encour- 


age the local sugar cane growers and . the- 


industry and‘also to increase the- production 


. -Of sugar in order to meet the acute shortage 


of sugar- in the country, it could not be said 
that no public. purpose is involved in such 
a venture. aca 1964 SG 1230, Rel. on, 
(Para 6) 
Anno : AIR Manual (8rd Edn.), Land: Ac- 
quisition Act, S. 8, N. 7. 


(B) Land Acquisition Act (1 of 1894), Sec 
tion 6 (1) Proviso (2) — Expression “wholly 
or partly out of public revenues” —- Part 
does not mean substantial part — Contribu- 
tion of Rs. -100/- by Government — Held 
sufficient compliance with S. 6 — Notifica- 
tion could not be challenged as a colourable 
exercise of power under the Act. Case law 
referred. (Para 8) 


Anno: AIR Manual (8rd Edn.), Land Ac- 
quisition Act, S. 6, N. 4-A. 
2 ; 
(C) Land Acquisition Act (1 of 1894), Sec- 
tion 40 (1) — Applicability — Constribution 
by State Government towards the cost of the 
land to be acquired — Provisions of Sec- 
tion would not apply. AIR 1963 SC 151, Rel. 
pn, (Para 9} 


Anno: AIR Manual (8rd Edn.), Land Ac- 
quisition Act, S. 40, N. 1. 


(D) Land Acquisition Act (1 of 1894), Sec 
tion 5A — Acquisition by State Government 
for Sugar. Cane Factory — Huge amount in- 
yested in purchase of plant and machinery 
-= Delay in construction of building — Loss 
to the Society — Urgent need for acquisition 
held justified —- Enquiry under S. 5A could 
be dispensed with. (Para 16) 


Anno: AIR: Manual (8rd‘ Edn.), Land Ac- 
quisition Act, S. 5A, N. 4. 

(E) Land Acquisition Act (1 of 1894), Sec- 
tion 6 (1) (as amended by A. P. Act 22 of 
1976) — S. 6 (1) of principal Act — Not re- 
pealed by S. 8 (2) (a) of the State Act. 


Notwithstanding the enactment of the 
A. P. State Act-22 of 1976 S. 6 (1) of the prin- 
cipal Act is intact as the same has not been 
repealed by the State Act although the word 

“substituted” is used in S. 3 (2) (a) of the 
A. P. State Act 22 of 1976. 


The very’ intendment and object of 8. 8 at 
the State Act is to effect modification to the 


Central -Act, which is clear from the heading 


of that “Section itself. The word ‘modifics- 
tion’ is, no doubt, not defiried in the Act. The 


* T. Subba reddi-v. State | 


AIR 1963 SC 151 


use- of ‘modification’ -in this context. is. 


be a change or. an alteration which may in- 
troduce some new elements regarding the 
details or cancels. some of them.. -without 


touching. the general purpose and effect of . 
the -subject-matter, $. 8 of the State Act in-. 


troduces modification af the principal Act. in 
so far as it is applicable to the State ot 
Andhra . Pradesh for the purpose of acquisi- 
tion of land for the construction, extension 
or improvement of any.dwelling house for the 
poor and the principal Act shall have effect 
in relation to such acquisition subject to 


modification enumerated therein. In the State - 


Act the word used is ‘inserted’ whereas in 
modification relating to S. 6 the expression 
used is ‘substituted’, Applying the rule of 
beneficial .construction, the expression ‘sub- 
stituted’ used in the modification with. re- 
gard to S. 6 (1) of the Act must be construed 
to be amw additional provision applicable to 
cases of acquisition of land for the purpose 
of construction, extension or improvement of 
any dwelling house for the poor in the State. 
Secondly, Section 8 (2) (a) of the State Act 
can be read as a kind of substituted provision 
for the Central Act only in respect of acqui- 


sition of land for the purpose of construction, .. 


extension or improvement: of any house for 


the poor in the State. This very . provision 
has been made by the State Legislature with .. 
land for the poor for... 
providing dwelling houses to them as a policy ;. | 
in, * 


a view to acquire 


of the State. The provisions contained 
S. 8 (2) (a) of the State Act come into play 


only when such acquisitions -as specified in 


A; E R. d 


ot `: 
wide. connotation.’ It- must be construed- to. , 


that section are made but not otherwise, In‘ | 


all cases of acquisition other than the acqui- ` 


sition sought to be made under the provi- 


sions contained in S. $ (2) (a) of the State 
Act, the provisions of S. 6 (1) of the princi-" 
pal Act would apply. By no stretch of im’ 
agination it can be construed that the State’ | 


~~ ’ 


Legislature by enacting Act 22 of 1976 in- ” 


tended to repeal S. 6 (1) of the principal ` | 


Act. Nor can it be justified on any other 
ground, - 


Cases Referred: Chronological _ Paras. . 
AIR 1978 SC 515 = «8 

AIR 1975 SC 1182 ca. te 2 BE 
AIR 1964 SC 12880 -— > ge 


P. A, Choudary, for ‘Petitioners; Advocate- 
General, (for Nos. 1 and :3)} and Advocate-~: 


‘ General and P.: Nagaseshaiah, e No, me for: 


“Respondents. . 


(Paras 7, 8, 10): ` 


8, a 


g t 


att 


TE Hi} 


‘by the concerned authorities. 
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KONDAIAH, J.:— This application by 
the petitioner-landholders under Art. 226 of 
the Constitution of India is to quash the ac- 
quisition proceedings relating to their lands 
notified under S. 4 (1) of the Land Acqui- 
sition Act (bereinafter referred to as the 
Act’) for the purpose of construction oł a 
Co-operative Sugar Factory Limited (2nd zes- 
pondent herein), 

2. The 2ud respondent was incorporeted 
for the manufacture of sugar as an incus- 
trial unit. About 20 acres of land belonging 
to the petitioners along with akcut 
100 acres of land _ belonging to 
third parties are sought to be acquired for 
the purpose of construction of sugar factory. 
This sugar factory is sought to be constract- 
ed pursuant to the scheme sponsored by the 
Government with a view to encourage the 


‘sugar industry as well as sugar-cane grovers 


in the Nellore District and also to increase 
the production of sugar to meet acute shòrt- 
age of sugar. As the land covered by the 
acquisition in question was found by the con- 
cerned authorities to be most suitable for the 
installation of sugar factory, the same is 
sought to be acquired. A notification déted 
28-9-1976 under S. 4 (1) of the Act was pub- 
lished in the Andhra Pradesh Gazette on 
14-10-1976. As the acquisition of the land 
in question is for an urgent public purpose, 
the enquiry under Section 5-A of the Act has 
been dispensed with, Except the petitiorer’s 
lands, the remaining lands belonging to 
other persons have already been acquired, 
possession of the same was taken and the 
same was handed over to the sugar tactory 
Aggrieved by 
the acquisition proceedings, this writ peti-ion 
has been filed by the petitioners. l 

8. The sum and substance of the sub- 
mission of Sri P. A. Choudary, learned ccun- 
sel for the petitioners is four fold: (1) The 
acquisition sought to be made for the co- 
operative sugar factory is not for public 
purpose: . na 

(2) the 2nd respondent-society. being a 
company, the provisions of Part VII of 
the Act are attracted and, therefore, the 


- failure to have an enquiry under Ss. 5-A and 


40 (I) of the Act vitiated the entire acquisi- 


tion proceedings; 


(3) the provisions of S. 6 (1) of. the Act 
cannot be applied. to the instant case as the 


‘same has béen repealed and new provisions 


substituted in its place as per clause (aJ ot 
sub-sec. (2) of S. 3 of Andhra Pradesh Act 
XXII of 1976; and 


1979 Andh Pra/9 V G—10 


T. Subbareddy v, State (Kondaiah J.) 


[Prs, 1-6] A. P. 129 


(4) the payment of Rs. 100/- by the State 
towards the acquisition of the lands for the 
2nd respondent-society is colourable exercise 
of power'as the amount is a paltry sum and, 
therefore, the provisions of law are not com- 
plied with, 

4. This claim of the petitioners is resisted 
by the learned Advocate-General contending 
inter alia that the acquisition is tor public 
purpose, that the provisions of S$. 6 (1l) of 
the. Act are intact and are applicable to the 
case on hand as the substituted provisions 
by the A, P. Act XXII of 1976 do not re- 
peal S. 6 (1) of the Act, that payment ot 
Rs. 100/- in the instant case by the State 
Government would be sufficient requirement 
of Jaw and that no enquiry under $s. 5-A and 
40 (1) of the Act need be made in the pre- 
sent case, 

5. Upon the respective contentions ad- 
vanced on behalf of the parties, the follow- 
ing questions arise for decision; 

(1) Whether the acquisition of land for the 
co-operative sugar factory is or is not for 
public purpose? 

.(2) Whether .Cl. (a) of sub-sec. (2) of Sec- 
tion 3 of Andhra Pradesh Act XXII of 1976 
had the effect of repealing the provisions ot 
sub-sec. (1) of S. 6 of the Act 

(3) Whether the payment of Rs. 100/- by 
the State’ Government towards the acquisi- 
tion of the land in question js or is not sufti- 
cient compliance of the provisions of law? 

(4) Whether the failure to make an enquiry 
under Ss. 5-A and 40 (1) of the Act vitiated 
the acquisition’ proceedings? 

6. We shall first take up question No. 1. 
Admittedly, the acquisition of the petitioner’s 
lands along with ‘the lands belonging to 
others, totalling to an extent of more than 


-200 acres, is for the purpose of construction 


of a co-operative sugar factory, in pursuance 
of a scheme sponsored by the Government 
with the object of encouraging sugarcane in- 
dustry in the Nellore: District and also to 
increase the production of sugar to meet the 
acute shortage of sugar in the country. It 
appears that the State Government has 


71.5% of:shares in the Factory and. it has 


also invested huge sums of money towards 
the share-capital. ‘The inclusive definition of 
‘public purpose’, in the Act not being com- 
pendious is not useful in ascertaining . the 
ambit of that expression. Theretore we have 
to interpret this expression reasonably, pur- 
posefully und .pragmatically. Where a co- 
operative society, in which the State has a 
major interest, wants to construct a sugar 


130 A, P. [Prs. 6-7] 


factory with a view to encourage the local 
sugar cane growers and the industry aud also 
to increase the production of sugar in order 
to meet the acute shortage of sugar in the 
country, it canuut be said that no public pur- 
lpose is involved in such a venture. Admitted- 
ly it is not for any gain by any particular 
individual or group of individuals, Jn the 
present case the very scheme has been spon- 
sored by the State Government, In R. L. 
Arora v. State of U. P. AIR 1964 SC 1250 
the acqnisition of land for the purpose ot 
construction of a factory for the manutacture 
of textile machinery parts was upheld.. In 
the circumstances, we have no hesitation to 
hold that the acquisition of the land in the 
present case: is for public purpose and, ac- 
cordingly, the first question is answered 
against the petitioners and in tavour of the 
respondents, 


— 


7. The next question that requires to be 
considered is with regard. to the application 
of the provisious of Section 6 (1) of the Act. 
The submission of Mr. Choudary is that 
© Cl. (a) of sub-sec. (2) of S. 3 of the Andhra 
Pradesh Act XXII.of 1976 repealed and sub- 
stituted the provisions of sub-sec. (1) of Sec- 
tion 6 of the Act, aud, theretore, sub-sec. (1) 
of S. 6 of the Act cannot be applied to the 
present case and that the substituted provi- 
sion-as per Cl. (a) of sub-sec. (2) of S. 3 of the 
A. P. Act XXH of 1976 is not applicable to 
the present case because it applies only to 
cases of acquisition of Jand for the purpose 
of construction, extension or improvement of 
any dwelling-house for the poor. In order 
to appreciate the stand taken by the learn- 
ed counsel, it is necessary to refer to Sect- 
tion 3 (2) (a) of the State Act. which reads 
thus: 


“3. For the purpose of acquisition of land 
for the construction, extension or improve- 
ment of any dwelling-house for the poor, the 
principal Act shall have effect in relation to 
such acquisition subject to the  tollowing 
modification, namely :— 

OLE sana 

2) in Section 6— 

(a) tor sub-sec. (1), the following sub-sec- 
tion shall be substituted, namely— 

(1) Where the appropriate Government or 
the District Collector is satisfied that any 
particular lavd is needed for the purpose ot 
construction, extension or improvement of 
any dwelling-house for the poor, a declara- 
tion shall be made on that effect under the 
signature of a Secretary, such Government 
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or any other officer duly authorised to certi- 
fy their orders or the District Collector, as 
the case may be and different declarations 
made, from time to time in respect of ditte- 
rent parcels of land covered by the same 
notification under S. 4, sub-sec. (1): 

Provided that no such declaration shall 
be made unless the compensation to be 
awarded for such property is to be paid 
wholly or partly out of public revenues or 
some fund controlled or managed by a local 
authority.” , 

True as submitted by Mr. Choudary the 
words used are “shall be substituted”. It is 
sought to be urged that on account of sub- 
stitution of the provisions contained in See- 
tion 3 (2) (a) of A. P. Act XXII of 1976, sub- 
sec. (1) of S. 6 of the Act stands repealed 
by virtue of the provisions of Art. 254 (2) of 
the Constitution of India. True the State Act 
XXH of 1976 had the assent of the President 
of India on 9th March, 1976 and by virtue 
of the provisions of Art. 254 (2) of the Caw 
stitution of hklia, the State Act shall pre- 
vail in the State of Andhra Pradesh even it 
it is repugnant to the Central Act as the as- 
sent of the President has been received tor 
the State Act. If the meaning 
sought to be given by the learn- 
ed counsel to the expression “shall be sub- 
stituted” is uccepted, there would be re- 
pugnauey between the provisions of the State 
Act and the Central Act. This submission ap- 
pears to be attractive at the first flush. But 
on a careful consideration of the relevant 
provisions, we are unable to. agree with this 
contention of the learned counsel for reasons 
more than one. The very intendment and 
object of S. 3 of the State Act XXII of 1976 
is to effect modification to the Central Act, 
which is clear from the heading of that Sec- 
tion itself. The word ‘modification’ is, no 
doubt, not defined in the Act. The use of 
‘modification’ in this context is of wide con 
notation, We may notice the meaning ot 
‘modification’ as given by (P. Ramanatha 
Aiyar) the Law Lexicon thus: A change; 
an alteration which introduces new elements 
into the details, or cancels some of them, but 
leaves the general purpose and effect of the 
subject-matter intact.” The expression ‘modi- 
fication’ must be construed to be a change 
or an’ alteration which may introduce some 
new elements regarding the details or can- 


cels some of them without touching 
the general purpose and effect of the 
subject-matter, Section 8 of the State 
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Act XXH of 1976, introduces moditicatan 
oi the Principal Act in so far as it is appli- 
cable to the State of Andhra Pradesh <or 
the purpose of acquisition of land tor he 
construction, extension or improvement ot 
any dwelling-house for tre poor and she 
Principal Act shall have effect in relation to 
such acquisition subject tc modification ezu“ 
merated therein. The moditications sou-cht 
to be made by the State Act are four in 
number. No. 1 pertains to Section 4 of the 
Principal Act. No. 2 relates to Section 6 ot 
the Principal Act, with which we are new 
concerned. Nos. 3 and 4 relate to Ss. 17 sad 
3l, respectively, of the Principal Act. Herce 
the modifications sought to be made by “he 
State Act while applying the provisions of 
the Principal Act for. the purpose of acqui- 
sition of land for construction, extension or 
improvement of any dwelling-house for she 
poor, are the aforesaid four. 


In that broader context at some place in 
the State Act the word used is ‘inserted’ 
whereas in modification No. 2 the expresson 
used is ‘substituted’. Applying the rule ot 
Beneficial Construction to the present case, 
we have no hesitation to hold that the =x- 
pression ‘substituted’ usec in’ moditicatcon 
No. 2 with regard to S. 6 i1) of the Act mast 
be construed to be an additional provison 
applicable to cases of acquisition of land or 
the purpose of construction, extension or Ën- 
provement of any dwellirg-house for the 
poor in the State. Secondly, we may read 
S. 3 (2) (a) of the State Act as a kind of stb- 
stituted provision for the Central Act orly 
in respect of acquisition of land for the par- 
pose of construction, extension or impro~e- 
ment of any house for the poor in the Stace. 
This very provision has Deen made by fhe 
State Legislature with a vizw to acquire land 
for the poor for providing dwelling-hou-es 
to them as a policy of the State. 


In such a case even if the word “substitat- 
ed” is construed as substitution by the provi- 
sions contained in S. 3 (£) (a) of the Stzte 
‘Act in the place of the provisions of S. 6 1) 
of the Act, it does not in any way affect Ge 
case on hand. In the present case the zc 
quisition is not for the purpose of constrec- 
tion, extension or improvement of any hovse 
for the poor. The acquisition is for the per- 
pose of construction of a co-operative sugar 
factory. The provisions contained in S, 3 2) 
(a) of the State Act come into play oy 
when such acquisitions as specified in that 
Section are made but not otherwise. In all 
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cases of acquisition other than the acquisi- 
tion sought to be made under the provisions 
contained in-S. 3 (2) (a)~of the State Act, 
the provisions of S. 6 (1) of the Principal Act 
would apply. By no stretch of imagination it 
can be construed that the State Legislature 
by enacting Act XXII of 1976 intended to 
repeal S. 6°(1) of the Principal Act. Nor can 
it be justified on any other ground. If the 
interpretation sought to -be made by the 
learned counsel for the petitioners is acced- 
ed to, it would result in undue hardship. We 
cannot also agree with the submission of, the 
petitioners counsel that no other construc- 
tion is possible nor plausible other than the 
one submitted by him. We are, theretore, 
of the view that S, 6 (1) of the Principal Act 
is intact as the same has not been repealed 
by the State Act XXII of 1976, although the 
word “substituted” is used in S. 3 (2) (a). We 
miay add the Draftsman could have used an 
appropriate word without giving room for 
this type of argument or construction. How- 
ever, we are of the firm view that S. 6 (1) of 
the Principal Act is still applicable to the 
present case and there is no merit in the 
submission of the learned counsel for the 
petitioners. Therefore, this question is also 
answered against the petitioners. 


8. We shall now turn to the contention 
that the payment of Rs. 100/- is colourable 
exercise of the power and the provisions of 
law are not complied with, The declaration 
under S. 6 (1) cannot be made unless the 
compensation to be awarded for such pro- 
perty is to be paid by a Company, or wholly — 
or partly out of public revenue or some fund 
controlled or managed by a local authority. 
In the present .case the State Government 
paid a sum of Rs. 100/- out of public reve- 
nues, The words used in the second proviso 
to sub-sec. (1) of S. 6 are “wholly or part- 
ly”. As held by the Supreme Court in Soma- 
wanti v, State of Punjab AIR 1963 SC 151 
‘part’ does not necessarily mean a substan- 
tial part and it will be open to the Court in 
every case which comes up betore it to exa- 
mine whether the contribution made by thej 
State satisfied the requirement of the law. 
But, however, in the very same case the 
Supreme Court held that the decision of the 
Government to contribute a sum of Rs. 100/- 
towards the cost of acquisition of land worth! 
about Rs. 45,000/- satistied the requirement 
af the provisions of S. 6 (1) of the Act and 
the notification could not -be challenged as 
a colourable exercise of power under the Act. 
In a recent decision of the Supreme Court in 
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Bai Malimabu v. State of Gujarat AIR 1978 
SC 515 the question that fell for considera- 
tion was whether the contribution of Re, 1/- 


only from public exchequer would lead to ` 


the conclusion that it was a colourable exer- 
cise of power, Repelling: the contention rais- 
ed on behalf of the landowner, Untwalia, J. 
speaking for the court rules at p 518 thus: 

“The next submission for the appellants 
was that contribution of one Re. 1/- from the 
Public Exchequer by the State Government 
for the purposes of acquiring land ftor the 
use of the Employees’ State Insurance | Cor- 
poration was a colourable exercise of power 
and did not in effect and substance fulfil the 
requirement of law as engratted in Section 6 
of the Act. A complete answer ts to be found 
in the majority decision of this Court in 
Somavanti’s case (AIK 1963 SC 151) and in 
the case of Inderjit C. Parekh v. State ot 
Gujarat (AIR 1975 SC 1182).” 


9. The last submission is with regard to 
the need and justification for dispensing with 
the enquiry under S. 5-A and S. 40 (1) of the 
Act: S. 40 (1) does not apply to the case on 
hand. In the present case as pointed out ear- 
lier, a stun of Rs, 100/- has been contributed 
by the State Government towards the cost 
of the land to be acquired, That being so, it 
is not necessary for the Government to pro- 
ceed with the acquisition under Part VII ot 
the Act. See Somawanti v. State of Punjab 
AIR 1963 $C 151. So, on the 3rd question 
also we found against the petitioners. 


. 10. We shail now advert to the dispensa- 
tion of the enquiry under S. 5-A of the Act. 
1On a consideration of the entire facts and 
[circumstances we are satistied that the State 
Government applied its mind to the facts and 


ippuie’ that there is urgent need to acquire 


these lands for the -construction of a 
‘jec-operative sugar factory. In fact, 
huge sums of money have been invest- 


ed for the purchase of plant and machinery 
and unless and until the construction of the 
building is made without delay, it, would 
be a huge loss. to the society as well as the 
State Government: which -had a major share 
therein, Without acquiring the lands and 
jtaking possession: of them, buildings and the 
factory cannot be constructed., We are, 
-jtherefore. satisfied that: there. are no want of 
bona fides in the present acquisition and the 
State Government atter applying its mind to 
the facts and circumstances of the case opin- 
ed that there is urgent need for the acquiri- 
tion of the land. Accordingly, the last ques- 
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tion is also answered against the petitioners 
anc iv favour of the respondents, 


Ll. For all the reasons stated above, we 
uphold the acquisition proceedings and dis- 
miss the writ petition as it is devoid of ‘any 
merit. In the circumstances. we direct each 
party to bea its own costs. Advocate’s tee 
Ks, 150/-, 

Petition dismissed. 
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B. Lakshmikantha Rao, Petitioner v. 
D. Chinna Mallaiah and others, Respon- 
dents. 

Election Petn. No. 7 of 1978, D/- 8-9- 
1978. 


Representation of the People Act (43 
of 1951), S. 9-A — Disqualification for 
on ground of having Government Con- 
tracts — Contract for supply of goods 
to .or for: execution of any works under- 
taken by Government — Interpretation 
of — Contract with State Government 
for sala of arrack and toddy — Whether 
falls within mischief of S. 9-A. (Inter- 
pretation of Statutes — Plain and un- 
equivocal language — Objects and Rea- 
sons if can be referred to) (Andhra Pra- 
desh Excise Act (17 of 1968) Ss. 15, 17) 
(Andhra Pradesh Excise (Lease of Right 
to Sell Liquor in Retail) Rules (1969), 


'R. 21). 
The two important requirements, 
apart from other requirements, under 


S. 9-A for disqualifying a person there- 
under are, the subsisting contract must 
be for the supply of goods to the Gov- 
ernment, or for the execution of any 
works undertaken by the Government. 
. (Para 12) 
It is true that the object of the’ Par- 
liament in enacting S. 9-A was to pre- 
serve the integrity of the Legislators 
and to prevent ¢ y possible conflict be- 
tween public duty end private gain; but 
it must be remembered that a person 
has a right to contest the election; and 
S. 9-A restricts that right. Therefore, 
the section has to be construed and in- 
terpreted in a reasonable manner 
having due regard to the plain 
meaning of the words used there- 
in, The language used in Sec- 
tion 9-A reflects the intention of the 
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Parliament and there. is no. difficulty. n 
understanding the same, Even if it is 
permissible to take a broad: view of the 
section, there cannot be any justifica- 
tion to extend the -provision to things 
which are plainly excluded from ms 
natural meaning. In dealing with tre 
statutory provisions which disqualify a 
citizen, it would be unreasonable to 
take merely a broad and general view 
and ignore the essential points of dis- 
tinction on the ground that they are 
technical. Thefefore a broad and unres- 
tricted interpretation should not alwars 
be given to the ‘language of S. 9-A 
ignoring the cardinal rules of interpre- 
tation. (Case law discussed). 
l (Paras 13, 1¢) 

The well-established principle of iz- 
terpretation of statutes is that the pr - 
vision of a statute must be construed 
according to its plain meaning, neither 
adding to it nor subtracting from t 
when the. terms are clear and plaia, -:t 
is the duty of the Court to give effect 
to it as it: stands. It is only when the 
terms of the statute are ambiguous cr 
vague, resort may be had to the Stat= 
ment of Objects and Reasons attached to 
the Bill for the purpose of arriving st 
the true intention of the Legislature. 
There is no ambiguity about the words 
used in 5. 9-A, viz., “for the supply cf 
goods to, or for the execution of ary 
works undertaken,” and therefore there 
is ho necessity to refer to- the Statement 
of Objects and Reasons attached to th2 
Bill. S. 9-A does not cover a contract 
for the performance of any services 
undertaken by the Government. AIR 
1958 SC 578 and AIR 1963 Madh Pra 
316, Foll. (Paras 14, 15) 


There was an agreement between the 
highest bidder i.e., the returned candi- 
date and the Government in respect of 
the carrying on the business in arrack 
and toddy. A perusal of the relevan: 
provisions i.e. Ss. 15 and 17 of the. 
Andhra Pradesh Excise Act and R. 2. 
of the Rules framed under that Act as 
well as the agreements signed by the 
returned candidate, shows that the high- 
est bidder had to deposit the monthly 
rentals and purchase the arrack from: 
the Government at the issue price anz 
sell the same to the public. If there 
were any arrears in the monthly ren- 
tals the same can be recovered as ar- 
rears of land revenue. Similarly witk. 
regard to the teddy shop he -had to taz 
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the toddy from the trees allotted to him 
by the Government by paying the tree- 
tax and sell the toddy to the public. 
For the toddy shop also he had to pay 
monthly rentals and if he falls .in ar- 
rears the same can be recovered as ar- 
rears of land revenue, There are other 
incidental conditions in the agreements 
like, place, etc. i 


Held that the contracts entered into 
by the returned candidate with the 
State Government to sell toddy and ar- 
rack did not come within the mischief 
of S.-9-A as they were neither for sup- 
ply of goods to the Government nor for 
the execution of any works undertaken 
by the Government and consequently 
he did not suffer from any disqualifica- 
tion for being chosen as a Member of 
the Legislative: Assembly. (Case law dis- 
cussed.) l i (Pafta 20) 

Anno: AIR Manual (3rd Edn.), - Re- 
presentation of the People Act, S. 9-A, 
N. 3 
Cases 


Referred: Chronological Paras 


AIR 1976 Orissa 85 11 
AIR 1972 All 340 17 
AIR 1969 SC 447 11, 12 


AIR 1964 Andh Pra 77: (1963) 2 Andh 


WR 288 12 
AIR 1964 Pat 543 17 
AIR 1963 Madh Pra 316 15, 16, 17, 18 
AIR 1961 SC 480 13, 14, 17 


AIR 1961 Andh Pra 1380: 1961 Doabia 


Ele Cas 68 i4 
AIR 1958°SC 578 — ` 15 
AIR 1955 SC 459 | 14, 16 - 
(1954) 9 Ele LR 471 (Mad) 11, 14 


P. Babul Reddy and K. Raghava Rao, 
for Petitioner; K. Narasimham, (for 
No. .1) and. B. Subhashan Reddy, (for 
Respondent No, 2) for Respondents. | 


ORDER :— This is an election peti- 
tion presented under S. 81 of the Re- 
presentation of the People Act, 1951 
praying for a declaration that the elec- 
tion of the Ist respondent is void and 
that the. petitioner has been duly elec- 
ted on the ground that the Ist respon- 
dent was disqualified to be chosen to 
fill the seat in the Andhra Pradesh 
Legislative Assembly, as he has a sub-. 
Sisting contract with the State Govern- 
ment for the sale of arrack and toddy 
in the course of his trade or business. 


2. The material facts are not in dis- 
pute and they are as follows: The elec- 
tion to the Andhra Pradesh State Legis- 
lative Assembly. for No. 253 Indurthi 
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Assembly Constituency of Karimnagar 
Taluk and District was held in the 
month of Feb. 1978. The petitioner and 
the respondents Nos. 1 to 5 contested in 
the said elections. The petitioner con- 
tested as a Congress-I candidate and 
secured 20,021 votes and the Ist respon- 


dent who contested as C.P.I. candidate 


secured 21,735 votes and was declared 
to have been elected. The lst respondent 
was the successful bidder in the auc- 
tions held by the Andhra Pradesh State 
Government regarding the lease of the 
right to sell liquor in retail for the year 
1977-78 in the arrack shop at Bom- 
menapalli and he entered into an agree- 


- ment with the Government and obtain- 


ed a licence to sell liquor belonging to 
the Government during the Excise year 
commencing from 1-10-1977 till 30-9- 
1978. The Ist respondent was also asuc- 
cessful bidder to sell- toddy in the shop 
at Potlapalli in Karimnagar Taluk for 
the Excise year 1977-78 and he. also 
executed an agreement in favour of the 
Government and obtained a licence for 
the period commencing from 1-10-1977 
to 30-9-1978. When these two contracts 
with the Government for the sale of ar- 
rack and toddy are subsisting, the ist 
respondent is disqualified under S. 9-A 
of the Representation of the People Act 
to be chosen to fill the seat in the 
Legislative Assembly and therefore, the 
result of the election has-been material- 
ly affected by the improper acceptance 
of his nomination. It is further prayed 
in the petition that as the Ist respon- 
dent is disqualified, the votes polled in 
his favour have to be considered as 
thrown out votes and the petitioner who 
was the next to get the highest number 
of votes, is entitled for a declaration 
that he has been duly elected. 


3. The 1st respondent in his counter 
stated that he does not have any trade 
or business. He is a member of the 
Communist party of India and also- a 
whole time worker. He is elected as the 
honorary President of the ‘District 
Geetha Panivarla Sangham.” While so, 
there was a dispute in Bommenpalli 
village with regard to the lease of the 
right to sell arrack between one P. Yel- 
layya and Desina Papayya and both of 
them chose the Ist respondent as their 
arbitrator and asked him to have the 
licence in his name formally for the 
sale of arrack till the dispute is decid- 
ed. As requested by them, the Ist res- 


A.I R. 


pondent participated in the auction end 
was the highest bidder and he entered 
into an agreement as it was a necessary 
formality. Similarly in Potlapalli vil- 
lage also there were disputes among the 
tappers. There were factions among the 
tappers. One was led by Marka China 
Venkati and the other by Bongoni Ven- 
kataiah. Both of them felt that the dif- 
ferences between them may lead to 
unhealthy competition and permanent 
bickerings and so they approached the 
ist respondent for arbitration. At their 
request the Ist respondent participated 
in the auction, and then he was the high- 
est bidder and accordingly obtained 
the licence and entered into an agree- 
ment with the Government. The Ist res- 
pondent further asserted that the agree- 
ments entered into by him with the 
Government were not at all in the course 
of trade or business, but he did so 
only to settle the disputes between the 
parties. He further stated that he had 
not entered into any contract with the 
Government for the supply of goods to 
it or for the execution of any works 
undertaken by the Government and, 
therefore, he is not disqualified under 
S. 9-A of the Representation of the 
People Act. 


4, Respondents 1 and 2 were repre- 
sented by advocates. The 2nd respon- 
dent however did not file any separate 
counter. The other respondents re- 
mained ex parte. j 


5. On a consideration of the plead- 
ings, the following issues were framed 
for trial :— 


(1) Whether the selection of the Ist 
respondent for the Indurti Assembly 
Constituency is void on the ground that 
he is disqualified under S. 9-A of the 
Representation of the People Act, as 
there subsists a contract entered into 
by him in the course of his trade or 
business with the State Government be- 
ing the highest bidder in the auctions 
held by the State Government for the 
leasehold right to sell liquor in retail 
in the arrack shops at Bommenapalli 
and Potlapalli in Karimanagar Taluk 
for the years 1977-78 and having en- 


tered into agreements with the State 
Government in respect of the said 
contract? 


(2) Whether, in view of the disquali- 
fication of the first respondent to con- 
test the election. the petitioner is enti- 
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tled to be déclared elected to Andhra 
Pradesh State Assembly from the In- 
durti Constituency? | 

6. From a perusal of the petition 
and the counter it can be seen that the 
Ist respondent was the highest bidder 
regarding the lease of the right to sell 
liquor in retail for the year 1977-7& in 
the arrack shop at Bommenapalli. Simi- 
larly he was also the highest bidder in 
respect of the toddy shop at Potlapalli, 
Karimnagar Taluk for the year 1977-78. 
He also entered into the necessary 
agreements with the Government as re- 
quired under the Excise Act and the 
Rules. They were also subsistmg at the 
time when he filed his nomination. 
Since these facts are not in dispute, no 
further evidence on the point was neces- 
sary. However, both. sides have exarsin- 
ed some witnesses and I will briefly re- 
fer to the same. 


7 P. W. I is the petitioner, Apart 
from the general facts he has stated shat 
the Ist respondent has been participat- 
ing in the auctions held by the Govern- 
ment, that for the year 1977-78 the lst 
respondent became the arrack cont-ac- 
tor for Bommenapalli village and toddy 
contractors for Potlapalli village 
and that the contracts are subsis:ing 
and therefore he is disqualified. In 
crcss-examination he stated that he coes 
not know whether in the year 197%-78 
there were quarrels between the :wo 
group: in the villages of Bommenaralli 
and Potlapalli. He denied the suggeszion 
that the Ist respondent is only intersst- 
ed in settling disputes between the 
Brouvs of toddy workers and that he is 
not doing any excise business. Jn the 
further chief-examination he stated that 
he could not raise any objection atthe 
time of scrutiny of nominations as 
there was no time for him to get the 
information and verify the records. 
P. W. 2 is the Excise Superintencent 
at the time of conducting the auctions 
relating to the toddy and arrack con- 
tracts for the year 1977-78. In respect 
of the arrack shop at Bommennaralli 
the Ist respondent is the highest bid- 
der. Ex. A-1 is the-auction register for 
the year 1977-78. Ex. A-2 is the ertry 
relating to Bommenapalli village and 
Ex. A-3 is the signature of the Ist res- 
pondent. Ex. A-2 entry shows that the 
auction was knocked down in favour 
of the Ist respondent. Ex. A-4 is the 
agreement signed by the Ist respen- 
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dent in respect of the toddy shop at 
Potlapalli for the year 1977-78. Exs. 
A-5, A-5 (a) and A-5 (b) are the signa- 
rures of the Ist respondent in the agree- 
ment Ex, A-4., Ex, A-6 is the agree- 
ment signed by the Ist respondent in 
respect of arrack contracts relating to 
the shop at Bommenapalli. Exs. A-7, 
A-7 (a) and A-7 (b) are the signatures 
of the Ist respondent in the agreement 
dated 25-9-1977. The contracts under 
Exs, A-4 and A-6 are for the period 
from 1-10-1977 to 30-9-1978. Ex. A-8 
is the certificate issued by the P. A.to 
the Collector (Excise), which shows 
that the shops continue in the name of 
the Ist. respondent. Ex. A-9 is the certi- 
fied extract from the auction registers 
relating to the toddy shop at Pofla- 
palli and the arrack shop at Bommena- 
palli for the year 1977-78, which shows 
that the Ist responcent is the contrac- 
tor in whose favour the auction 
was knocked down. P. W. 2 further 
deposed that the Ist respondent made 
the necessary deposits in his name to- 
wards the advance rentals for three 
months. The Ist respondent obtained a 
Nowkarnama in favour of P. Yellayya 
in respect of the arrack shop at Bom- 
menaralli and Ex. A-10 is the said 
Nowkarnama. For the years 1971-72, 
1972-73, 1973-74 and for 1975-76 the Ist 
respondent was the highest bidder. 
Through P. W., 2 the relevant registers 
also, were marked. He was not 
cross-examined. P, W. 3 is the Secre- 
tary of the Geetha  Parisramika San- 
gham, Karimmagar Unit. He deposed 
that he has been carrying on toddy 
ccntracts for the last 10 years that the 
Ist respondent also was carrying on 
toddy business and has been obtaining 
toddy and arrack contracts in his name, 
and that for this year the Ist respon- 


dent has taken the contract for the 
Bommenapalli arrack shop and the 
Potlapalli toddy shop. In the cross- 


examination he admitted that there is 
a separate Large Size Credit Co-opera- 
tive Society in his village. He denied 
the suggestion that with a view to help 
the petitioner he deposed that the Ist 
respondent has been doing excise con- 
tracts, This is all the evidence adduc- 
ed on behalf of the petitioner. 


8 R. W. 1 is the Nowkarmamachol- 
der for the Bommenapalli arrack shop. 
He deposed that there were disputes 
between him and Desina Papayya 
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(R. W. 2) in respect of the arrack shop 
at Bommenapalli. They approached the 
lst respondent for arbitration and he 
gave a decision that he (R. W. 1) 
should take the arrack shop and the 
toddy shop should be run by Papayya. 
In the cross-examination he admitted 
that the ist respondent is his relation. 
He denied the further suggestion that 
the lst respondent advanced moneys 
for running the shop during the year 
1976-77. He also stated that he paid 
Rs. 3,500/- to the ist respondent to- 
wards the deposit of the rentals. 
R.W. 2 is a tapper by profession, and 
he deposed that as there were disputes 
between R. W, 1 and himself. relating 
to the arrack shop they had approach- 
ed the Ist respondent 
and asked him to take the licence in 
his name. In other respects he corro- 
borated R. W. 1. In _ cross-examination 
he admitted that the lst respondent is 
related to him. He further admitted 
that for the year 1977-78 the licence 
was given in his name for the toddy 
shop, on behalf of the Toddy Tappers 
Co-operative Society. R. W. 
ther tapper by profession and he is a 
resident of Potlapalli. He deposed that 
he and one Bongani Venkataiah have 
been running toddy shop in their vil- 
lage and they have a Nowkarnama in 
their names. He further deposed that 
there were disputes between him and 
the said Venkataiah in respect of the 
toddy shop at Potlapalli and approach- 
ed the Ist respondent for arbitration 
and asked him to take the licence in 
his name and accordingly the Ist res- 
pondent took the licence in his name 
and R. W. 3 and Venkataiah have been 
running the toddy shop, In cross-exa- 
mination, he admitted that under Exs. 
B-1 to B-6 the amounts were paid on 
behalf of the Ist respondent for run- 
ning the shop. R. W. 4 is the Ist res- 
pondent himself. He deposed that he 
is a member of the Communist Party 
of India and he contested in the eléc- 
tions held in February, 1978 for the 
Induri Assembly Constituency of 
Andhra Pradesh and was the success- 
ful candidate. He further stated that 
he was a wholetime worker of the 
Communist Party of India, President 
of the District Toddy Tappers Society 


and also the Sarpanch of his village 
for about 22 years, and that he has 


no trade or business and he does not 
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run any arrack or toddy shop. With 
regard to the arrack shop at Bom- 
manapalli and toddy shop at Potlapalli 
he deposed as stated by the earlier wit- 
nesses, viz, that they had disputes and 
they approached him for arbitration 
and only with a view to help them he 
participated in the auctions and became 
the highest bidder, but actually the 
business is carried on only by R. Ws. 1 
to 3 and others and he himself did not 
carry on any trade or business, He fur- 
ther asserted that he never entered in- 
to any contract with the Government 
for the supply of goods, or for execu- 
tion of any works, and therefore he is 
not disqualified. In cross-examination 
he stated that since 1952 he has been 
in the Communist Party of India. He 
denied that he purchased 4 acres of 
land in Duddinapalii village 4nd 30 
guntas at Bommenapalli. He denied the 
suggestion that out of the income from 
the toddy and arrack shops he pur- 
chased the land. He also denied the 
suggestion that he deposited the licence 
fee, etc. and invested amounts by him- 
self during the years 1971-72, 1972-73 
and 75-76 and utilised the profits for 
himself. He ‘however admitted that he 
obtained licences for toddy shop and 
arrack shop at Bommenapalli during 
the years 1971 to 76. In the cross-exa- 
mination he asserted that after the dis- 
putes were settled R. W.1 was run- 
ning the shop by himself. He denied 
the suggestion that there were no dis- 
putes between R. W. 1 and R. W. 2, 
or between R. W. 3 and B. Venkataiah 
in respect of the arrack and toddy 
shops. He admitted that he has signed 
the agreements Exs. A-4 and A-6. He 
admitted the other signatures also. 


9. From a _ persual of the election 
petition, the counter as well as the 
evidence of the above witnesses, parti- _ 
cularly that of P. W. 2, it is beyond 
dispute that the Ist respondent was 
the highest bidder for the arrack shop 
at Bommenapalli and for the toddy 
shop at Potlapalli. He.also signed the 
agreements Exs. A-4 and A-6 and by 
the time he filed the nomination .paper 
these contracts were subsisting and it 
is also clear that the licences for these 
two shops continued to stand in his 
name. As a matter of. fact, P. W. I! 
the Excise Superintendent deposed to 
all these facts and he was not even 
cross-examined. A perusal} of the rele- 
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vant provisions of the Excise Act and 
the Rules thereunder as well as. the 
agreements signed by the Ist respon- 
dent, shows that the highest bidder has 
to deposit the monthly rentals and 
purchase the arrack from the Govern- 
ment at the issue price and sell the 
same to the public. If there are. any 
arrears in the monthly rentals the 
Same can be recovered as arrears of 
land revenue. Similarly with regard 
to the toddy shop he has to tap the 
toddy from the trees allotted to him 
by the Government by paying the tree- 
tax and sejll the toddy to the public. 
For the toddy shop ‘also he has to pay 
monthly rentals and if he falls in arre- 
ars the same can -be recovered as 
arrears of land revenue, There are 
other incidental conditions in the agree- 
ment like, place, etc. The fact remains 
that there is an agreement between. 
the highest bidder i.e., the lst respon- 
dent and the Government in respect of 
the carrying on the business in arrack 


and toddy in the above-mentioned 
manner, and the same are not disput- 
ed, 


10. The real controversy is whether 
in view of the above stated facts the 
ist respondent is disqualified to be 
chosen as a member of the Legislative 
Assembly as per the provisions of Sec- 
tion 9-A of the Representation of the 
People Act, hereinafter referred to as 
“the Act.” Section 9-A reads thus:— 


“Disqualification for Government Con- 

tracts, etc:— A person shall be dis- 
qualified if and for so long as, there 
subsists a contract entered into ky 
him in the course of his trade or busi- 
ness with the appropriate Government 
for the supply of goods to, or for the 
execution of any works undertaken ky 
that Government.” 
A plain reading of the section makes 
_it clear that for disqualifying a person 
thereunder, the following conditions 
must be satisfied :— 


(1) There must be a éontpact between 
the person against whom Section 9-A 
is being invoked and the Government 


(2) Such a contract must be for tke 
supply of goods to the Government: or 
for execution of. any works undertaken 
by the Government; 


í 
- (3) -Such contracts must have been 
entered into by that person in the 
course of his trade or business; and 
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(4) Such a contract must be subsist- 

ing on the date of ae filing of the 
nomination papers.  . 
Now it has to be seen Aether these 
conditions are satisfied in the instant 
case where-the above-mentioned facts 
are not in dispute. As already mention- 
ed, the contracts entered into by che 
Ist respondent were subsisting on the 
date of the filing of the nomination 
paper. Further the Ist respondent ad- 
mitted that. for the earlier years also 
he obtained licences io sell toddy and 
arrack at Bommnapalli. However, for 
resolving the controversy, it may not 
be necessary to cansider the question 
whether the Ist respondent bid on be- 
half of others, or whether he entered 
into the contracts in the course of his 
trade or business, It is enough if we 
consider whether these subsisting con- 
tracts were for the supply of goods or 
for the execution of any works under- 
taken by the Government. 


11. A plain understanding of the 
facts does not show that the Ist res- | 
pondent was supplying any goods to, 
the Government or that the contract 
wa, for the execution of any works 
undertaken by .the Government. The 
learned counsel for the petitioner how- 
ever at the outset contended that the 
object of the Parliament in enacting 
Section 9-A was to preserve the inte- 
grity and the independence of the 
members of the Legislature and to pre- 
vent any possible conflict between the 
public duty. and private gain and there- 
fcre a beneficiary construction should 
always be placed upon the section so 
that it may harmonise the intention of 
the Legislature. In support of this 
contention he relied on A. J. Aruna- 
chalam v, Election . Tribunal Vellore, 
(1954) 9 Ele LR 471 (Mad) wherein 
Subba Rao, J. as he then was, held 
thus: 


(1) Section 7 (d) of the Representa- 
tion of the People Act, 1951 was en- 
acted to prevent the abuses pointed out 
by the learned Judge In construing.a - 
provision intended to keep a Legisla- 
tor beyond any suspicion in the inte- 
rests of public morality, a liberal con- 
struction should be put upon the sec- 
tion. The beneficial effect of it should 
not be allowed to be whittled down by 
subtle arguments’ based upon a con- 
flict of powers or the law of agency.” 
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In Konappa v. Vishwanath, AIR 1969 
SC 447 the Supreme Court observed 


that a sensible view of the section will. 


have to be taken. At the same time 
it was observed that the right of 4 
person to stand for an election isa 
valuable right. In Ratnakar 
Kishore, AIR 1976 Orissa, 85 it is held 
that the legislative intent in enacting 
Section 9-A has to be kept in view in 
considering if the provisions of that 
section would apply to the facts of a 
case. 
12. There is no doubt that the ob- 
ject of the Parliament in enacting Sec- 
tion 9-A was to preserve the integrity 
and independence of the members of 
the Legislature and to keep the Legis- 


lature beyond any suspicion in the 
interests of public morality. But as 
observed by the Supreme Court in 


Konappa v. Vishwanath, AIR 1969 SC 
447 the right of a person to stand for 
an election is valuable right just as a 
right of a person to vote and that a 
sensible view of the section will have 
to be taken. In Bhaskara Rao v. C. 
V. K. Rao, (1963) 2 Andh WR 288: 
(AIR 1964 Andh Pra 77) a Division 
Bench of this Court while considering 
the scope of the old Section 7 (d) which 
is analogous to the present Section 
9-A, observed thus (at p 82): 

“Since Section 7 (d) is a disabling 
provision and deprives citizens of India 
of the right to stand for election and 
serve the community, it should receive 
avery strict interpretation. Statutes 
which encroach on the rights of the 
subject, whether as regards person or 
property, are subject to a strict con- 
struction and it is a recognised rule 
that they should be interpreted if pos- 
sible, so as to respect such rights and 


if there is any ambiguity as to the 
meaning of the section, inasmuch as 
it is a disabling section, the construc- 


tion which is in favour of the free- 
dom of the individual should be given 
effect to as stated by Maxwell.” 

The learned Judges also considered 
the other contention viz. that the ob- 
ject of the Parliament in enacting the 
disabling section is to maintain the 
integrity of the members of the Legis- 
lature and that any interpretation con- 
trary to such an intendment cannot be 
made, and held thus (at. p. 83):— 


“No, exception could’ be taken to 
these rules as stated thus. But, at the 
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same time, we cannot overlook the- 
cardinal rule .that Courts should not 
strain the language of a statute in 
order to cover cases which are plainly 
excluded from the natural meaning of 


the words.” 


In this context it is beneficial to refer 
to some passages from. ‘Maxwell on 
Interpretation of Statutes”, which read 
thus :-— ; 


“The first and most elementary rule 
of construction is that it is to be as- 
sumed that the words and phrases of 
technical legislation are used in their 
technical meaning if they have acquir- 
ed one, and otherwise in their ordi- 
nary meaning, and the second is that 
the phrases and sentences are to be 
construed according to the rules of 
BramimMmar. cxes-Siredsavasestena tees 


The safer and more correct course of 
dealing with a question of construc- 
tion is to take the words themselves 
and arrive if possible at their meaning 
without, In the first instance, reference 
to cases. 


The rule of construction is “to im- 
tend Legislature to have meant what 
they have actually expressed.” The ob- 
ject of all interpretation is to .discover 
the intention of Parliament, “but the 
intention of Parliament must be de- 
duced . from the language used, “for it” 
it is well accepted that the belief and 
assumptions of those who frame Acts 
of Parliament cannot make the law.” | 
Bearing these principles in mind, if we | 
examine the plain language of sper 
9-A we notice that the two important! 
requirements, apart from other requir-| 
ments, under the section are, the sub- 
Sisting contract must be for the supply 
of goods to the Government, or for the 
execution of any works undertaken by | 
the Government, The nature of the 


contract in the instant case prima 
facie is such that the Ist respon- 
dent was not under an obliga- 


tion to supply any goods to the Gov- 
ernment or the contract is for the ex- 
ecution of any works undertaken by 
the Government. 


13. The learned counsel for the peti- 
tioner, however, relying on the deci- 
sion cited supra, contended that a 
broad view of the section has to be 
taken and it should be interpreted in 
such a manner giving due effect to the 
object of the Parliament. But it is 
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well satiled that where the language 
is clear and unequivocal, the same can- 
not be strained in order to cover cases 
which are plainly excluded from the 
natural meaning of the words. In “Méex- 
well on the Interpretation of Statutes”, 
Chapter 2, Twelfth POMON- page 2E a 
passage runs thus:— 


"Where, by the use of clear and un- 
equivocal language capable of only cne 
meaning, anything is enacted by the 
legislature, it must be enforced how- 
ever harsh or absurd or contrary to 
common sense the result may be. The 
interpretation of a statute is not to be 
collected from any notions which may 
be entertained by the court as to what 
is just and expedient words are not 
to be, construed, contrary to their 
meaning, as embracing or excluding 
cases merely because no. good reason 
appears why they should not be em- 
braced or excluded. The duty of “he 
court is to expound the law as it 
Stands, and to “leave the remedy (if 
one be resolved upon) to others.” 

Tt is true that the object of the ParHa- 
ment in enacting Section 9A was to 
preserve the integrity of the Legisla- 
tors and to- prevent any possible 
conflict between the public duty and 
private gain; but it must be remem- 
bered that a person has a right to 
contest the election; and Section -A 
restricts that right, therefore the sec- 
tion has to be construed and interpre- 
ted in a reasonable manner . hav- 
ing due regard to the plain meaning 
of the words used therein. The langu- 
age . used in Section 9-A reflects the 
intention of the Parliament and there 
is no difficulty in understanding the 
same. Even if it is permissible to take 
a broad view of the section, there can- 
not be any justification to extend the 
provision to things which are plainly 
excluded from its natural meaning. In 
Ram Padarath Mahto v. Mishri Sirha, 
AIR 1961 SC 480: 1961 Doabia’s Ele 
Cas 62 the Supreme Court observed that 
in dealing with the statutory provisions 
which disqualify a citizen, it would be 
unreasonable to take merely a broad and 
general view and ignore the essential 
points of distinction on the ground that 
they are technical. Therefore, the con- 
tention of the learned counsel that a 
broad view must always be taken even 
ignoring the plain meaning of the tan- 
guage in interpreting S. 9-A, cannot be 
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acceded to. The above-mentioned deci- 
sions show that a broad and unrestrict- 
ed interpretation should not always be 
given to the language of 5. 9-A ignor- 
ing the cardinal rules of interpretation. 


14. Let us now examine the scope of 
S. 9-A. Whatever may be said about 
other contracts, S. 9-A does not cover 
a contract far the performance of any 
cervices undertaken by the Government. 
S. 7 (d) of the Act as it stood prior to 
the amendment in 1958, was in the fol- 
lowing terms :-— 


“A person shall be disqualified for 
being chosen as, and for being, a mem- 
ber of either House of Parliament or of 
the Legislative Assembly or Legislative - 
Council of a State— 


(d) if, whether by himself or by any 
person or body of persons in trust for 
him or for his benefit or on his account 
he has any share or interest in a con- 
tract for the supply of goods to, or for 
the execution of any works or the per- 
formance of any services undertaken by 
the appropriate Government.” 


In 1958 this Section was amended and 
the words “or the performance of any 
services” are omitted. It can be seen that 
after amendment in 1958 the language 
of S. 7 (d) is the same as we find in 
S 9-A as renumbered in 1966. The 
Legislature has deliberately omitted the 
words “or the performance of any ser- 
vices” which jis very significant. Some 
ofthe cases decided prior tn the amend- 
ment would show that a contract with 
the Government to carry on certain 
services undertaken by the Government 
came within the mischief of S. 7 (d) as 
it stood then. The cases rendered by the 
various Courts subsequent to the amend- 
ment clearly throw much light on the 
effect of the amendrient and an exami- 
nation of these decisions would also 
make jt clear that only such contracts 
to supply goods or to execute the words 
undertaken hy the Government are co- 
vered by S, 9-A, A. J. Arunachalam v. 
Election Tribunal (1954) 9 Elec. LR 471 
(Mad), was a case where an objection 
was raised to the candidature of the 
detitioner on the ground that he was 
disqualified for standing for election 
under S. 7 (d) (before amendment) as he 
had entered into a contract with the 
State Government whereunder he was 
appointed as a State nominee for the 
distribution of bales of yarn. The High 
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Court held that the candidate had an 
interest in the contract for the perfor- 
mance of the services undertaken by the 
Government of Madras, within the mean- 
ing of S. 7 (d). In N.  Satyanathan v, 
K. Subramanyan, AIR 1955 SC 459 it 
was held that the contractor therein, 
who had entered into an agreement with 
the Central Government in the Postal 
Department to carry mail bags and pos- 
. tal articles, which was based on mutual 
promises i.e, hy the contractor to carry 
the mail bags, etc., and by the Postal 
Department to pay him suitable remu- 
neration for the services thus rendered, 
performed the services undertaken by 
the Central Government and was there- 
fare disqualified under S., 7 (d) as: it 
stood prior to the amendment in 1958. 
In this decision his Lordship Justice 
Sinha, as he then was, having regard. to 
the facts therein observed thus (at p. 
464) -— 

“It cannot be gainsaid 

Government in the Postal Depart- 
ment is rendering a very useful ser- 
vice, and that the appellant has by his 
contract with the Government under- 
taken to render that kind of service on 
a specified route. The present case isa 
Straightforward illustration of the kind 
of contract contemplated by S. 7 (d) of 
the Act.” 
In Ram Padarath Mahto v. Mishri Sinha 
AIR 1961 SC 480 the candidate's 
firm entered into a contract with the 
Government to stock and store food- 
grains for sale in pursuance of the Grain 
Supply Scheme of the Government for 
which a proper custodian and bailee for 
reward was necessary. The Supreme 
Court- held that the contract was one 
of bailment which imposes on the 
bailee the obligation to stock and store 
the foodgrains in his godown, and it 
could not be said to be a contract for 
the purpose of the service of sale of 
grain which the State Government had 
undertaken and therefore the contract 
did not attract the application of Sec- 
tion 7 (d) of the Act as it stood prior 
to the amendment. Gajendragadkar, J. 
as. he then was, speaking for the Court 
further observed thus :— 


"If the service undertaken by the 
State Government is one of supplying 
grain- how does it necessarily follow 
that a contract by which the  bailee 
undertook to store the grain was a con- 
tract for the supply of grain? It may 


that the 
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sound technical, but in dealing with a 
Statutory provision which imposes a dis- 
qualification on a citizen it would be 
unreasonable to take merely a broad 
and general view and ignore the essen- 
tial points of distinction on the ground 
that they are technical.” 


In R. Deshpande v. Muttam Reddy 
1961 Doabia’s Elec. Cas 68: (AIR 1961 
Andh-Pra 180) a Division Bench of this 
Court considered a case where there was 
a contract between the Government and 
the candidate for sale and purchase of 
Beedi leaves. The Division Bench having 
considered the terms of the contract, 
observed that the nature of the contract 
was such that no supply of goods or 
execution of any werks to or for the 
Government was envisaged and that the 
Government for a consideration sells the 
Beedi-leaves in forest areas specified in 
the contract to the contractor who . 
should within the period of the contract, 
pick the Beedi-leaves and remove them 
fromthe forest. The learned Judges con- 
sidered whether the contract is deemed 
to be performing the service undertaken 
by the Government, and rejecting that 
contention observed thus :— 


k TTY 


in our view, a contract of service 
must, in order to come within the mis- 
chief of S. 7 (d) of the Act, specifically 
have as its object the performance ofa 
service. In other words, it. means acon- 
tract directly for the performance of 
Services or ancillary to the performance 
of any such service.” 


These are some of the cases decided 
prior to the amendment in 1958 In the 
last cited case the High Court held that 
a contract to purchase  Beedi-leaves 
from the Government and to sell the 
same to the public does not attraet the 
application of S. 7 (d) of the Act as 
there was neither supply of goods nor 
execution of any works or performance 
of any services undertaken by the Gov- 
ernment, The facts in this case are some- 
what similar to the facts in the present 
ease As already mentioned, the words 
“performance of any services” in S 7 
(d) were omitted by way of an amend- 
ment in-the year 1958 and it can beno- 
ticed that the scope of S5. 7 (d) has been 
narrowed down and the disqualification 
has been restricted. Such, of the con- 
tracts for the performance of services 
undertaken by the Government can no 
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longer be covered by amended S. 7 (d). 
At any rate, a plain reading of the lan- 
guage manifests the: same. 


15. The learned counsel for the jett: 
tioner however argued that the object 
of the Legislature was not to restrict 
the scope of disqualification and in this 
context he referred to the statement of 
objects and reasons attached to the Bill 
amending S. 7 (d) I do not think that 
the learned counsel is correct in this 
regard.I have perused the Statement of 
Objects and Reasons attached to the Bill 
introduced to amend S. 7 (d). Cl. 15 of 
the Representation of the People: (Am- 
endment) Bill, 1958 provides for the 
said amendment. The reasons given in 
the Notes for the proposed amendment 
of S. 7 (d) are as follows :— 

“The language of S. 7 (d) of the 1951 
Act which provides’ for disqualification 
‘in case of contracts with the Govern- 
ment is Wide and vague enough to briny 
any kind of category of contract within 
its scope and it has been a fruitful so- 
urce of electior. disputes in’ the past. 
Persons who only occasionally broad- 
cast any talk from the radio station or 
contribute any article to any Govern- 
ment ‘publication may come within the 
mischief of this section. It is according- 
ly proposed to redraft S. 7 (d)inasimp- 
ler and more rational way so as to bring 
within its purview only two categories 
of contracts entered into by a person 
with the Government in the course of 
his trade or business. These two caie- 
gories are contracts for the supply of 
goods and contracts for the execution 
of any works.” 

From these reasons it can be seen that 
the object of the Legislature was to re- 
draft S. 7 (d) in a simpler and more 
rational way so as to bring within its 
purview only two categories of con- 
tracts entered into by a person with the 
Government in the course of his trade 
or business and they are for supply of 
goods, -and for the execution of ary 
works undertaken by the Government. 
The Parliament also. intended to restrict 
the scope of S$. 
be vague enough to bring any kind of 
category of contracts within its scope, 
in order to prevent all sorts of election 
disputes being raised. However a refer- 
ence to the Statement of Objects and 
Reasons ıs not necessary as the terms 
of S. 9-A which is in the same language 
as S. 7 (d) after amendment, are not 
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ambiguous or vague and on the other 
hand they are clear and plain. In Ex- 
press Newspaper (Pvt.) Ltd. v. Union of 
India, AIR 1958 SC 578 their Lordships 
held that a reference to the Statement 
oi Objects and Reasons attached to a 
bill is not an aid’to the construction of 
the terms of a statute which have of 
course to be given their plain and gram- 
matical meaning and that itis only when 
the terms of the statute are ambiguous 
or vague that resort may be hed to them 
for the purpose of arriving at the true 
intention of the legislature. The well 
established principle of interpretation of 
statutes is that the provision of a 
statute must be construed according to 
iis plain meaning, neither adding to it 
nor subtracting from it and when the 
terms are cleàr and plain, it is the duty 
of the Court to give effect tc it as iti 
stands, In Satya Prakash v. Bashir Ah-| 
med. AIR 1963 Madh Pra 316 also the; 
learned Judges held that it is only when! 
the terms of the statute are’ ambiguous | 
or vague, resort may be had to the 
Statement of Objects and Reasons at- 
tached to the Bill for the purpose of 
arriving at the true intention of the 
Legislature. Having examined the State- 
ment of Objects and Reasons attached to 
the Bill which led to the passing of the 
Amending Act of 1958, the learned Jud- 
ges further held that it will no: be legi- 
timate to' construe: S. 7 (d) of the Act 
with the aid of them, Having thus ob- 
served, the learned Judges held thus 
(at p. 321):— ` 


“The deletion of the expression "the 
performance of any service, undertaken 
by” which occurred in the old S. 7 (d) 
does not in any way enlarge the mean- 


ing of the expression “contrac: for the - 


supply of goods to ...... Government” 
and “contract for the executicn of any 
works undertaken by ...... Government” 
It does not sweep into those expres- 
sions contracts which were outside 
their scope before S. 7 (d) was amend- 
ed in 1958 ....., The general considera- 
tion that the disqualification under 3. 7 


‘(d) is. for the purpose of ensuring that 


there js no conflict between interest and 


. duty when a person is chosen asa mem- 


ber of Parliament or State L2gislature 
is not a‘sufficient reason for wresting 
the clear words used in S, 7 (d) from 
their plain meaning.” 

Bearing these principles in mind, I see 
no ambiguity about the words used in” 
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S. 9-A, viz, “for the supply of goods to, 
or for the execution of any works un- 
dertaken.” and therefore there is no 
necessity to refer to the Statement of 
Objects and Reasons attached to the 
Bill. As already noticed from the State- 
ment of Objects and Reasons, while 
amending S. 7 (d), the Parliament though 
intended to maintain the integrity and 
independence of the Legislators, but at 
the same time did not intend to bring 
in every. type of contract within the 
scope of the disqualifying section. 


16. Let us now refer to some of the 
cases wherein the scope of Sec- 
tion 7 (d) affer amendment, came 
up for consideration. Satya Prakash 
v. Bashir Ahmed, AIR 1963 Madh 
Pra 316 is a case where the can- 
didate who filed the nomination had a 
subsisting contract with the Central 
Government to carry postal mail bags 
and articles on the remuneration men- 
tioned in the contract. It was contend- 
ed that he was disqualified in view of 
the provisions of S. 7 (d). The learned 
Judges specifying the importance of the 
amendment brought out in the year 
1958, held that a contract entered into 
by the candidate to carry postal mail 


bags and postal articles is not a con- 


tract for the supply of goods or for the 
execution of any works undertaken by 
the Government. The learned Judges 
also referred to the decision of the Sup- 
reme Court in Satyanathan’s Case, AIR 
1955 SC 459 rendered before the amend- 
ment wherein the same type of contract 
was held to be covered by S. 7 (d), and 
pointed out that a subsisting contract 
with the Government to carry the mail 
bags does not disqualify a candidate 
after the amendment. At this juncture 
it is necessary to note one of the argu- 
ments of the learned counsel for the 
petitioner, viz., that so far as the con- 
tract in respect of the toddy shop is con- 
cerned, it amounts to supply of goods 
to the Government. According to the 
learned counsel the 1st respondent taps 
the trees allotted by the Government by 
` paying tree-tax and the toddy so tap- 
ped must be deemed to be supplied to 
the Government, which in turn under 
its own authority sells to the public. 
This is rather a strained argument. The 
contractor pays the tree-tax for tapping 
the toddy, but the monthly rentals thal 
he pays is for the right to sell the toddy 
to the public. The Government does not 
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come in between. Therefore, I am un- 
able to understand as to how this can 
be treated as supply of goods to the 
Gavernment, One can understand if the 
tapped toddy is handed over to the Gov- 
ernment, for being sold to the public. 
But that is not so. S. 15 of the Andhra 
Pradesh Excise Act, 1968 lays down that 
no person shall. sell or buy any intoxi- 
cant except under the authority and in 
accordance with the terms and condi- 
ditions of a licence granted in that be- 
half. The proviso to that section is to 
the effect that a person having a licence 
to draw toddy from an excise tree may 
sell such toddy to a person licenced to 
buy toddy under this Act without ob- 
taining a licence for such sale but sub- 
ject to such restrictions and conditions 
as the Commissioner may, by general or 
special order, specify. This section and 
other rules make it clear that the right 
to sell the intoxicants is the monopoly 
of the Government, Under S. 17 the 
Government may, subject to such con- 
ditions.as they deem fit to impose, 
grant for a fixed period a lease to sell 
the intoxicant. The relevant Rules pro- 
vide for conducting the auctions. As al- 
ready mentioned, the highest bidder has 
to enter into an agreement and should 
deposit the necessary rentals, It can, 
therefore, be seen that the right to-sell 
liquor is only leased out by the Gov- 
ernment. R. 21 of the Andhra Pradesh 
Excise (Lease of Right to Sell Liquor in 
Retail) Rules, 1968, deals with the co- 
unterpart agreement to be executed by 
the licensee under Form A-2, The terms 
and conditions therein only show that 
the contractor has to pay the monthly 
rentals, etc, regularly. There is nothing 
there to show that he supplies goods in . 
any manner to the Government. There- 
fore, this. contention has to be rejected. 


17. It is next contended that the 
A. P. Excise Act regulates: the produc- 
tion, manufacture and sale of intoxi- - 
cants, and provides for the levy of duty 
and excise and under the said Act it is 
the Government that has the exclusive 
power to carry on these Regulations and 
therefore it must be deemed that the 
Government has undertaken these works 
within the meaning of S. 9-A of the Re- 
presentation of the People Act and the 
subsisting contract entered into .by the 
lst respondent is to execute such works. 
This contention also is devoid of merits. 
The words used in the section are “any 
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works” and they definitely connote the 
carrying out of some construction ac~ 
tivities. In Satya Prakash's case AIR 
1963 Madh Pra 316 a similar conter- 
tion was raised, The Division Bench re- 
pelling the said contention held thrs 
(at p. 320) :— 


“The contract under consideration 5 
not even a contract “for the executio 
of any works undertaken” by the Cen- 
tral Government. In transporting postal 
articles and mail bags the Company ro 
doubt undertook to do the work of caz- 
rying them. But this is not sufficient -0 
attract the last part of S. 7 (d), which 
postulates that the appropriate Goverm- 
ment has undertaken “some works” and 
it is for the execution of such works 
that the contract has been entered in-o 
by the person with the Governmert. 
The expression “execution of ary 
works” means and implies the carrving 
out of some act or acts or course of com- 
duct to the commencement and compl- 
tion of the works. It is of significance 
that in el. (d) the word used is not the 
singular “work” but the plural “works” 
The plural is always used in the sense 
of ‘operations,’ ‘projects,’ ‘schemes,’ 
‘plan,’ such as building works, irrigatien 
works, defence works etc— 


*eentewawvnttetesreazreerev et oe 


what is connoted is the carrying out of 
something to be built or constructed amd 
not merely something to be done, Tae 
transport of postal articles and mail 
bags from one place to another is 1- 
doubtedly a piece of work. But a con- 
tract for doing that work does not fell 
within the category of contract “for t^e 
execution of any works undertaken’ 9y 
the Government.” 


This decision of the Madhya Pradesh 
High Court has béen followed by tne 
Patna High Court in Yugal Kishore 
Singh v. Nagendra Prasad, AIR 1934 
Pat, 543 and again by the Allahabad 
High Court in Brahma Dutt v, Pari- 
purna Nand, AIR 1972 All 340. In tne 
latter decision the learned. Judge can- 
sidered the scope of S. 9-A of the Az. 
That was a case where the candidete 
was the proprietor, printer and puhdi- 
sher of a newspaper and there was a 
rate contract between the Directorate of 
Advertisement of the Government and 
the candidate for printing advertise- 
ments of the organisation. It was can- 
tended that the contract was for execu- 
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tion of works undertaken by the Gov- 
ernment of India. The learned Judge of 
the Allahabad High Court, following the 
above-mentioned decisions of the 
Madhya Pradesh High Court and the 
Patna High Court. held that such a con- 
tract would not fall within the expres- 
“execution of any works,” 


18. It can, therefore, 
the contract entered 
respondent in the present case with 
the Govt. to sell arrack and toddy 
to the public after due payments 
of rentals to the Government does not 
amount to ‘a contract for the “execu- 
tion of any works undertaken” by the 
Government. The relevant provisions 
of the A. P. Excise Act and the Rules 
referred to above only indicate that 
the Government has the monopoly to 
buy, sell or to import any initoxicant; 
and under Section 17 it can grant a 
lease in favour of any person for a 
fixed period subject to certain condi- 
tions for the supply, manufacture or 
sale of intoxicants, In the instant case 
the lease granted in favour of the Ist 
respondent, who was the highest bid- 
der, was only for the sale of toddy 
and arrack in those two villages for 
one year. The scheme of the Excise 
Act or the Rules made,thereunder do 
not in any -way indicate that the Gov- 
ernment has undertaken “any works” 
within the meaning of Section 9-A of 
the Representation of the People Act, 
and I see no reason to take a diffe- 
rent view from the one taken by the 
Madhya Pradesh High Court in Satya 
Prakash’s case, AIR 1963 Madh Pra 
316, which has been followed by the 
Patna and the Allahabad High Courts 
as mentioned supra. 


19. It may be that if Section 9-A 
had been in the same terms as that 
of Section 7 (d) as it stood prior to 
the amendment the contracts of this 
nature under the A. P. Excise Act 
would have come within the sweep of 
the words “the performance of any 
services”. But those words are omitted 
by the amendment Act of 1958. It is 
already noticed that some innocuous 
contracts like carrying postal mail bags, 
etc.. came within the mischief of Sec- 
tion 7 (d) as it stood prior to the 
amendment and the candidates hold- 
ing such contracts were disqualified. 
But Section 9-A which is in pari mate-. 
ria with Section 7 (d) after amend- 


be seen that 
into by the lst 
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ment does not cover all kinds of con- 
tracts which are in a way meant for 
the performance of any services under- 
taken by the Government. It may not 
be possible to say that the persons 
who have excise contracts with the 
Government are of lesser consequence 
from the point of view of the inte- 
grity and independence of the Legis- 
lators when compared to the other per- 
sons who have some contracts either 
for supply of goods to the Government 
or fot the execution of any works 
undertaken by the Government, ‘The 
accusing finger in this context can as 
well be pointed against the persons 
doing Excise contracts. But after the 
omission of the words “the perform- 
ance of any services’ in the relevant 
provision of law it can no more be 
said that all contracts for the perform- 
ance of any services undertaken by the 
Government still come within the mis- 
chief of Section 9-A., The language of 
Section 9-A is clear and this Court 
cannot construe the section in a diffe- 
rent manner by _ straining the same. 
The remedy to set right incongruity, 
if any, lies with the Legislature. 


20. For the aforesaid reasons, the 
contracts entered into by the lst res- 
pondent with the State Government to 
sell toddy and arrack do not come 
within the mischief of Section 9-A as 
they are neither for supply of goocs 
to the Government nor for the execu- 
tion of any works undertaken by the 
Government, and consequently the Ist 
respondent does not suffer from any 
disqualification for being chosen as a 
Member of the Legislative Assembly. 


21, In the result, the election peti- 
tion is dismissed with costs. Advocate’s 
fee Rs, 1000/-. l 


In re, 


Petition dismissed. 
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RAMACHANDRA RAO, J. 
In the matter of Smt. Veera Jiwat- 
ram Chugani, Petitioner. 


Original  Petn. No. 1 of 1978, 


D/- 
4-9-1978. l 


(A) A. P. Court-fees and Suits Valus- 


tion Act (7 of 1956), S. 53 and Sch. I 
Art. 6 — Assets within and outside 
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Veera Jiwatram Chugani (R. Rao J.) 


cession Act. 


A.L R. 


India — Letters of administration 
granted for entire assets — Court-fee 
is payable only on assets in India. 
When on the date of application for 
letters of administration the assets of 
the deceased are situated both within 
and outside India and letters of ad- 
ministration have been granted for the 
entire. assets, court-fee need ‘be paid 
only on the assets situate in India and 
Not on the whole assets. (1897) ILR 21 
Bom 139, Rel. on; (1875) ILR 1 Cal 168 
and (1879) ILR 4 Cal 725 and AIR 1921 


Pat 206 and AIR 1924 Cal 115 and 
AIR 1956 Mad. 200 and AIR 1956 Mad 
277, Dist. (Para 13) 


(B) A.P. Court-fees and Suits Valua- 
tion Act (7 of 1956), S. 53 — Court-fea 
is not tax but is fee. AIR 1973 SC 724 
Rel. on. (Constitution of India, Art. 
265). (Para 4) 

(C) Succession Act (39 of 1925), Sec- 
tions 218 and 222 — Application for 
probate or letters of administration if 
to be for entire’ will or estate. 

An application for the grant of pro- 
bate or letters of administration must 
be made in respect of the entire will 
or estate of the deceased unless there 
are any facts justifying an exception. 
AIR 1970 Andh Pra 109, Rel. on, 

(Para 5) 

Anno: AIR Manual (3rd Edn.), Suc- 
S. 218, N. 4 S. 222, N. 4 
Cases Referred: Chronological Paras 
AIR 1973 SC- 724: 1973 Tax LR 581 4 


AIR 1970 -Andh Pra 109: (1970) 2 

Andh WR 62 l | 5 
AIR 1956 Mad 200 10 
AIR 1956 Mad 277 11 
AIR 1924 Cal 115 9 
AIR 1921 Pat 206 | 8 
(1897) ILR 21 Bom 139 13 
(1879) ILB 4 Cal 725 7 
(1875) ILR 1 Cal 168 6 


M. Jagannadha Rao and M. Krishna 
Mohana Rao, for Petitioner; A. nenga- 
charyulu.. as Amicus Curiae. 

ORDER :— In this petition, the ques- 
tion that arises is the payment of pro- 
per court-fee on the value of the 
amount mentioned in the schedule at- 
tached to the letters of administration 
granted to the petitioner. The learned 
counsel for the petitioner’ contended 
that the petitioner need not pay court- 
fee on the assets of the deceased men- 
tioned in Schedule B which are out- 
side India. The assets mentioned in 
Schedule B are as follows: 


1979- 


. “Estate to be Recovened and be ad- 
‘ministered : 

-1 Amount of $ 14,583-53 in Saving 
Account No. 3440649544 ‘in the First 


National City Bank, New York, Stand-,. 


ing to the credit of the petitioner's 
husband the late Jiwatram Mulckand 
Chugani. 

2. Amount of $ 7.85 inthe account of 
the petitioner’s husband, the late Jiwat- 
ram Mulchand Chugani in the Banque 
Nationale de Paris Ltd. Knights Bri- 
dge, Branch, 60 Brompton Road, ©. W. 
3, London.” 


2, I requested Sri A, Rangacnar- 
yulu to assist me as Amicus C-riae 
and he has investiga: ‘ed into the mat- 
tér and placed before me several rul- 
ings and other material having bear- 
ing on this question. 


3. Sri M. Jagannadha Rao, the learn- 
ed counsel for the- petitioner submits 
that though letters of administrētion 
has been granted for the entire assets 
both within and outside India, Cœnrt- 
fee need be paid only on the assets 
in India and not on the assets sicuat- 
ed outside India. 


4, Under Section. 53 of the Andhra 
Court-fees and Suits Valuation Act, 
1956, the fee chargeable for the grant 
of probate or letters of administration 
shall be calculated at the rate or rates 
specified in Article € of Schedule I 
Article- 6 of Schedule I provides for 
payment of court-fee at different rates 
depending upon the value in respect 
of which the amount of probate or 
letters of administration is made. It 
is well settled that Court-fee is not 
a tax but a fee. (Vide Govt, of Madras 
V. Zenith Lamps, AIR 1973 SC 124.) 


5. It is also clear that probate or 
letters of administration must be ap- 
plied for, for the entire will or estate, 
as the case may be, unless there are 
any facts justifying an exception. (Vide 
Goverdhan ‘Lal v. Kamalabaj Govar- 
dhan Lal (1970) 2 Andh WR 62: (AIR 
1970 -Andh Pra 109). 

6. In the Goods’ of Gladstone (1375) 
ILR .1 Cal 168, the testator died 
in England, leaving e will, in respect 
of the assets which were in Calcttta, 
Rangoon and India, and he appoirted 
two executors, one in England and one 
in India. The executor in England paid 
duty in respect of the entire assets in 
England and India and the executor 
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- de bonis non of the testator’s 
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in India claimed exemption from pro- 
bate duty in respect of the properties 
in India. But this contention was rejec- 
ted and it was held that he was not 
entitled to the exemption. This case 


‘does “not relate to the question as to 


whether duty was payable on the as- 
sets situate outside India. 

7. In the Goods of Murch, (1879) 
ILR 4 Cal 725, the testator died at 
Plymouth in England, and his widow 
as the sole executrix proved the will, 
in England and also in the High Court 
at Calcutta, and she paid probate duty 
on the estate in England, and ad valo- 
rem fee under the Court-fees Act, VII 
of 1870 on the estate, in India. The 
widow having died, the Administrator- 
General obtained from the High Court 
of Calcutta letters of administration 
unad- 
ministered proper:y and effects, The 
difference between the value of as- 
sets in India when probate was ob- 
tained from the High Court of Cal- 
cutta and its increased value, was 
made up of assets obtained from Eng- 
land upon which duty was paid in Eng- 
land. It was held that the assets ob- 
tained from England were within the 
jurisdiction of the High Court of Cal- 
cutta at the time of the grant of .let- 
ters- of administration, and the .Ad- 
ministrator-General could not have ob- 
tained possession of therm otherwise 
than by virtue of the grant and there- 
fore they were clearly liable to ad 
valorem duty and that the fact that 
probate duty upon the same property 
was previously: paid in England by. the 
deceased executrix was no ground for 
exempting it from duty in the hands 
of the Administrator-General, _ 


8. In . Deputy Commr., Singhbhum 
v. Jagadish Chandra. Deo, AIR 1921 
Pat 206 it was held that for the pur- 
pose of court-fees the true value .of 
the estate must be its value at. the 
date of the application for. probate` or 
of letters of administration and not 
the vaule at the čeath of the testator. 
This case also does not deal with -the 
question whether the duty was payable 
in respect of the assets situate out- 
side India. 

9. In In re G. T. Williams, AIR 
1924 Cal 115, the Calcutta High Court 
dealt with the question of payment of 
duty on the estate of the deceased 
which was within India anid therefore 
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that does not help us in deciding the 
cusstion that arises for consideration in 
this case, 


In re Puritipati 


20, In In re Leslie Devison Miller, 
AIR 1956 Mad 200, it was held that 
the dividends payable on the shares 
which. the deceased held would form 


accretions to the estate unless they were 
unlawfully subtracted and the mere fact 
that those dividends were remitted ab- 


road would not make any difference, as- 


those who remitted the dividends ab- 
road had no legal authority to do so 
and consequently those dividends 
should be considered as accretions to 
the deceased and that duty must be 
paid on them, 


il. In In the matter of Ramchand, 
AIR 1956 Mad 277 it was held that in 
respect of interest received by the ex- 
ecator after the death of the deceased- 
təstator and before application for pro- 
bator, the same should be included in 
the affidavit of assets and court-fee 
gaid on the same. 


22. Thus, all the aforesaid autho- 
rites go to show that duty is payable 
cn the assets situate in India in the 
hands of the executor on the date of 
application for probate or letters of 
edministration, But the question whe- 
ther duty is payable in respect of as- 
sets situate outside India on the date 
of application, did not directly arise in 
those cases, 


13. Sri M. Jagannadha Rao, the 
learned counsel for the petitioner 
places strong reliance upon the ruling 
cf the Bombay High Court in In Re 
=xekiel Joshua Abraham, (1897) ILR 21 
Ban 139. In that case the deceased 
left assets of the estimated value of 
R=. 10,06,892-5-8 out of which Rupees 
£,£9,415-5-8 was the estimated value 
of the property left by the deceased in 
Bombay and Rs. 5,16,477/- was the 
estimated amount of remittance expect- 
ec from Shanghai in respect of pro- 
reeds of opium and twist (7?) consigned by 
{h= deceased to his son and agent at 
Shanghai, while the balance of Rupees 
5L000/- was money remitted from 
Skanghai by telegraphic transfer after 
tha death of the deceased to certain 
benks in Bombay and detained by them 
urtil production of probate. It was 
contended by the petitioners therein 
that probate duty could not be charg- 
ed on either of the last two items as 
being outside the jurisdiction of the 
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Court at the time of the deceased’s 
death, The Registrar of the High Court 
in his testamentary and intestate juris- 
diction opined that probate duty was 
payable on the whole of the amount. 
The taxing master referred the ques- 
tion under Section 5 of the Court-fees 
Act, 1870 tothe Chief Justice, Strachey, 
Chief Justice held that probate duty 
was payable only on the assets 
which at the time of the testator’s 
death were in British India. The Chief 
Justice further held: 

“Where the assets of the testator are 

at the time of his death in another 
country, the Indian probate will not 
enable the executor to recover them 
although when in any way he does so 
they fall within his general duty to 
administer and although the court of 
the foreign country in granting pro- 
bate or administration for the purpose 
of their recovery may, as a matter of 
comity follow the decision of the Bri- 
tish Indian Court.” 
This judgment therefore clearly sup- 
ports the contention of the petitioner, 
that the court-fee need not be paid! 
on the whole of the assets but only on! 
the assets situate in India. 

14. In view of the aforesaid ruling, 
I uphold the contention of the peti- 
tioner that he need not pay court-fee 
under Article 6 of Schedule I of the 
Andhra Court-fees and Suits Valuation 
Act on the value cf the assets men- 
tioned in Shehedule B which are situ- 
ate outside India and the question : is 
answered accordingly. 

Order accordingly. 
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A. SAMBASIVA RAO, C. J. 
MADHUSUDAN RAO: AND: 
JAYACHANDRA REDDY, JJ. 
In re FPuritipati Jagga Reddy, 
tioner. 
Criminal Mise. Petn, Sr. Nos. 90529 to 
90531 of 1977. D/- 4-12-1978." 
Criminal P. C. (2 of 1974), Ss. 482 
and 397 (3) — Revision before Sessions. 
Judge dismissed — Second revision þe- 


*(Decided by Full Bench on order of re- 
ference made by Obul Reddi, C. J. and 
Gangadhara Rao, J., D/- 29-12-1977.) 
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fore . High Court is incompetent — 
High Court can hewever exercise its 
inherent jurisdiction if such exercise is 
warranted on the facts and circums:ances 
of the case. 


A party who is unsuccessful in revi- 
sion before the Sessions Judge is pre- 
cluded: from filing a second revisi3n in 
the High Court by virtue of the rovi- 
sions of S. 397 (3). However the High 
Court can exercise its inherent powers 
where that .exercise is warranted irres- 
pective of the manner in which the mat- 
ter has been brought to its notice. 
Therefore, a party who has been’ tnsuc- 
cessful before the Sessions Judge, may 
seek to bring it to the notice of the High 
Court under S. 482 Cr. P. C. But that 
shall not be automatically taken notice 
of by the High Court. It must be scruti- 
nised and examined whether there has 
been miscarriage of justice in any: parti- 
cular case before it entertains any such 
petition filed by an unsuccessful arty. 
The best course would be to plac> the 
matter before the Court for adrrission 
and at the time of such admissior, the 
Court must be prima facie satisfied be- 
fore it admits, that there has been abuse 
of the process of any Court or that the 
High Court’s interference would be war- 
ranted in the ends of justice. Once that 
prima facie satisfaction is reached by 
the High Court at the time of admission, 
then a petition even by the party who 
has been unsuccessful before the Ses- 
sions Judge can be received, entertained 
and finally disposed of, The label given 
to the case is immaterial. It is the satis- 
faction of the Court whether the case 
warrants the exercise of its powers ander 
S. 482 which is important. Ther2fore, 
Such matters must be carefully scrutinis- 
ed even at the admission stage. AIR 
1978 SC 47, Applied. (Pare 15) 


The language of sub-section (3) of Sec- 
tion 397 contains no ambiguity. If any 
person has already chosen to file a revi- 
sion. before the High Court or to the Ses- 
sions Court under sub-section (1) the 
same person cannot prefer a further ap- 
plication to the other court. To put it in 
other words, ‘sub-sections (1) and (3) make 
it clear that person, aggrieved by any 
order or proceeding, can seek remecy by 
way of a revision either before the High 
Court or the Sessions Court. Once he 
has availed himself of that remedy, he is 
precluded from approaching the ther 
forum. It is equally manifest from the 
provisions of sub-sec. (3) that this bar is 
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limited to the same person who has al- 
ready chosen- to go either to the High. 
Court or to the Sessions Court seeking a 
remedy and that it does not apply to the 
other parties or ‘persons. Further, the 
bar contained in sub-section (3) is only 
against that person who has already 
chosen the remedy either before the High 
Court or before the Sessions Judge. It 
is not permissible to extend the bar con- 
tained under a statute to other persons 
or to other fields. It is well established 
that the bar against seeking a remedy in 
a court of law or against a Court of law 
rendering justice should be strictly con- 
strued. It is noteworthy that sub-sec. (1) 
of S. 397 empowers the High Court or 
the Sessions Court to call for and exa- 
mine the record of any proceeding be- 
fore any inferior Criminal Court. That 
is to say, it can exercise this power of 
calling forand examining therecord suo 
motu also. The language of sub-sec. (3), 
strictly limited as it is to a person who 
has chosen to seek the remedy from one 
of the two courts, cannot be extended to 
the High Court exercising its powers con- 
ferred on it under the provisions of the 
Code. It is patent that the bar contained 
in sub-section (3) is only against the per- 
son who has already chosen his remedy 
before one of the two forums, (Para 9) 
Anno: AIR Comm. Cr. P. C. (7th Edn.), 
S. 482, N. 1; S. 397, N. 14, 
Cases Referred: Chronological Paras 
AIR 1978 SC 47 : 1978 Cri LJ, 165 


3, 4, 5, 6, 11, 12 

AIR 1977 SC 1177 : 1977 Cri LJ 964 13 

AIR 1977 SC 1489 14 
AIR 1977 SC 2185 : 1977 Cri LJ 1891 

3, 4 

AIR 1976 SC 2205 : 1976 Cri LJ 1721 13 


Dr. B. Bheema Raju, for Petitioner; 
Public Prosecutor, for the State. 

A. SAMBASIVA RAO, C. J.:— While 
referring these matters to a Bench -of 
three Judges the Division Bench con- 
sisting of Obul Reddi, C. J.. and Ganga- 
dhara Rao, J. posed the two following 
questions : 

“{1) Whether it would be open to 
party to invoke the provisions of S. 482, 
Cr. P, C. 1973, when he seeks to file a se- 
cond revision in the High Court under 
S. 397 (3)? 

(2); Whether sub-section (3) of S. 397 
takes away the jurisdiction of this Court 
(High Court) to suo motu exercise its re- 
visional jurisdiction in a case where the 
Sessions Judge had already exercised his 
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revisional jurisdiction under sub-sec. (3) 
on an application made to him under that 
sud-section ?” 

2. Earlier Muktadar, J. referred these 
cases fo a Division Bench in view of the 
conflicting decisions on these aspects of 
ths Court and other High Courts, The 
Division Bench thought that the two 
questions are very important and should 
be decided by a Full Bench. 

. 3 Apart from the different view 
pcints expressed on these questions by 
learned single Judges of this Court and 
ef other High Courts, the Supreme Court 
itself in a Bench of two learned Judges 
held the view in Amarnath v. State of 
Haryana, AIR 1977 SC 2185 (at p. 2187): 

“Section 482 contains the inherent 
pcwers of the Court and does not confer 
ary new powers but preserves the powers 
wnich the High Court already possessed. 
A harmonious construction of Ss. 397 and 
4&2 would lead to the irresistible conclu- 
sion that where a particular order is ex- 
pressly barred under S, 397 (2) and can- 
nat be the subject of revision by the High 
Court, then to such a case the provisions 
ef S. 482 would not apply. It is well set- 
tled that the inherent powers of the Court 
cin ordinarily be exercised when there 
is no express provision on the subject- 
matter. Where there is an express pro- 
vision barring a particular remedy, the 
Court cannot resort to the exercise of in- 
herent powers”, 


However, in a later decision in Madhu 
Limaye v. State of Maharashtra, AIR 
1978 SC 47, a Bench of three Hon'ble 
Jadges of the Supreme Court was of the 
opinion that the aforesaid statement of 
the law was not quite accurate and needs 
some modulation. It is significant to note 
that Untwalia, J. who was a member of 
the earlier Bench, spoke for the later 
Fench of three Judges. 


4. The question before the Supreme 
Gourt in the later Bench was whether 
the High Court can exercise its inherent 
power to quash an interlocutory order. 
The learned Judges had to consider the 
meaning and nature of an interlocutory 
order within the meaning of S. 397 (2) 
Gr. P. C. and whether the bar contained 
im that provision would preclude the 
Eigh Court to exercise its inherent power 
under S. 482 Cr. P. C. in relation to an 
interlocutory order. In this particular 
matter we are not concerned with the 
meaning of words “interlocutory order” 
Gccurfing in S. 397 (2). The aforesaid 
Eupreme Court’s decision is relevant and 
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material only on the other fact of the 
problem viz., exercise of inherent power 
by the High Court under S. 482 Cr. P. C. 
It was pointed out by Untwalia, J. giv- 
ing the judgment of the Court, that on a 
plain reading of S. 482, it would follow 
that nothing in the Code which would 
include sub-section (2) of S. 397 also, 
Shall be deemed to limit or affect the 
inherent powers of the High Court, The 
bar provided in sub-sec. (2) of S. 397 
operates only in exercise of the revi- 
sional power of the High Court, meaning 
thereby that the High Court will have no 
power of revision in relation to any in- 
terlocutory order. Then in accordance 
with one or the other principles stated 
earlier the inherent power will come into 
play, there being no other provisions 
in the Code for the redress of the griev- 
ance of the aggrieved party.. Three 
principles had been earlier stated by the 
learned judge which are pertinent to the 
exercise of the inherent power of a 
High Court. They are: 


(1) That the power is not to ie re- 
sorted to if there is a specific provision 
in the Code for the redress of the griev- 
ance of the aggrieved. party; s 

(2) That it should be exercised’ very 
sparingly to prevent abuse of process of 
any Court or otherwise to secure the ends 
of justice; 

(3) That it should not be exercised as 
against the express bar of law engrafted 
in any other provisions of the Code.” 
Having stated this, the learned Judge 
proceeded to observe that if the order 
assailed is purely .of an interlocutory 
character which could be corrected in 
exercise of the revisional power of the 
High Court under the 1898 Code, the 
High Court will refuse to exercise its in- 
herent power. But in case the impugned 
order clearly brings about a situation 
Which is an abuse of the process of the 
Court or for the purpose of securing the 
ends of justice and: interference by the 
High Court is absolutely necessary, then 
nothing contained in S. 397 (2) can limit 
or affect the exercise of the inherent 
power by the High Court. But such 
cases would be féw and far between. 
The High Court must . exercise the in- 
herent power very sparingly. This state- 
ment was illustrated by referring to a 
case where the quashing of a criminal 
proceeding initiated being illegal or vexa- 
tious or as being without jurisdiction: is 
desirable. Summing up the position the 
learned Judge pointed out that the bar 
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under S. 397 (2) will not operate tc 
vent the abuse of the process of 
Court and/or’ to secure the ends oz 


pre- 
the 
jus- 


tice. The label of the petition filed by 
an” aggrieved party is immaterial. 
Fhe High Court can examine the 


matter in an appropriate case under 
its inherent powers. In this manner 
in Madhu Limaye’s case (supra the 
larger Bench expressed the view that the 
statement of the law contained in Amar 
Nath’s-case (supra) relating to the exer- 
cise of inherent power was not quite ac- 
ae needed some modulation, 


“In Madhu Limaye’s case (AIF. 1978 
ge 47) (supra) the Court had no occa- 
sion’ to express any opinion. regarding 
the exercise of inherent power under 
S: 482, Cr. P. C. vis-a-vis S. 397 (21. But 
it is ‘patent from a reading of the mate- 
rial provisions of. the Cr. P. C. that ia 
the Supreme Court has laid down’ . 
respect of Sec. 482 vis-a-vis Sec. 397 Q 
would apply with equal force to the 
exercise of -inherent power under Sec- 
tion 482 vis-a-vis S. 397 (3). 


6. Section 397 occurs in Chap. XXX 


of the Cr. P. C. which deals with ‘“Re- 
ference and revision”. While Sez. 395 
provides for’ reference to the -High 


Court where a case involves a question 
as to the validity of any Act, Ordnance 
or Regulation etc. S. 397 enables the 
High Court or any Sessions Judge to call 
for and examine the record of any pro- 
ceeding before . any inferior Cr-minal 
Court situate within its or his local juris- 
diction for the purpose of satisfying it- 
self or himself as to the correctness, le- 
gality or propriety of any finding, sen- 
tence or order, recorded or passed anc 
as to the regularity of any proce2dings 
for such inferior Court. Sub-secticn (2). 


which was directly in point in Madhu 
Limaye’s case (supra) in the Supreme 
Court, imposes a bas on. this power of 


revision conferred on the High Ccurt in 
relation to any interlocutory order pass- 
ed in any appeal, inquiry, trial or other 
proceeding. Sub-sec. (3) of the same Sec- 
tion also contains a somewhat analogous 
provision in the following terms: 


‘If an application under this section 
has been made by any person éither 
to the High Court or to the ‘Sessions 
-Judge, no further: application b» the 
same person shall be entertained by the 
other of them.” 


7. In this puiticulne matter w2 are 
concerned with. sub-sec. (8). This is How 
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‘medy: by way of a revision either before 
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the matter arose. The present petitioner 
has been the lessee of standing, paddy 
crop in an extent of Ac. 9-45 cents. By 
instituting M.C.5/77 the ist respondent 
obtained on 16th of Nov., 1977 an ex 
parte order under S. 144 (1) against 43 
persons. But the petitioners was not a 
party. That order was. passed by the 
Executive Magistrate, Gudivada. The pe- 
titioner himself filed M. C.1/77 on 18th 
of Nov., 1977 before the Sub-Divisional 
Magistrate, Gudivada under S. 145 (1), 
Cr, P. C. That was dismissed by that 
Magistrate on 2nd Dec., 1977. Aggrieved 
by that. dismissal order, the petitioner 
preferred a criminal revision petition 61/ 


77 under S&S. 397 (1) to the Sessions 
Court, Krishna. By its order dated 14th 
Dec., 1977 the Sessions Court ° affirmed 


the Sub-divisional Magistrate’s order. Not 
resting content with it, he is now. seek- 
ing to file a further revision to this 
Court and that is S. R. No. 90529.- The 
other two viz. S.R. Nos. 90530 and 9053) 
are with the intention of seeking orders 
of stay and. of appointing a receiver. 

8. The office raised an objection as to 
the maintainability of a further revision, 
since second, revision at the instance of 
the same party is barred under sub-sec- 
tion (3) of S. 397. It must, however, be 
noted that the petitioner sought to file 
these petitions to quash the order of thé 
Sessions Court, Krishna under Sec. 482 
of the Criminal Procedure Code. 


9. The language of sub-sec. (3) of 
S. 397 contains no ambiguity. If any 
person has already chosen to file a revi- 
sion before the High Court or to thel 
sessions Court under sub-sec. (1), the 
same person cannot prefer a further ap- 
plication to the other Court. To put it 
in other words, Sub-secs. (1) and (3) 
make’ it clear that person, aggrieved by 
any order or proceeding can seek re- 







the High Court or the Sessions Court. 
Once he has availed himself of that re~ 
medy, he is. precluded from approaching 
the other forum. It is equally manifest 
from the provisions of sub-sec. (3) that 
this bar is limited to the same person 
who has already chosen to go either to 
the High Court or to the Sessions Court 
seeking a remedy and that it does not 
apply to the other parties’ or’ persons. 
Further the bar contained in sub-sec. (3) 
is only against that person who has ‘als 
ready chosen the remedy either before 
the High Court or before the Sessions 
Judge, It is not permissible to- -extend 
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the bar contained under a statute to 
other persons or to other fields. It is 
wel] established that the bar against 
seeking a remedy in a Court of Law or 
against a Court of law rendering jus- 
tice should be strictly construed. It is 
noteworthy that sub-sec. (1) of Sec. 397 
empowers the High Court or the Sessions 
Court to call for and examine the record 
of any proceeding before any inferior 
Criminal Court. That is to say, it can 
exercise this power of calling for and 
examining the record suo motu also. 
The language of siub-sec. (3), strictly 
limited as it is to a person who has 
Chosen to seek the remedy from one of 
the two courts, cannot be extended to 
the High Court exercising its powers 
ecnferred on it under the provision of 
tre Code. It is patent that the bar con- 
tained in sub-sec. (3) is only against the 
person who has already chosen his re- 
medy before one of the two forums. 


10. The same inhibition against a per- 
scn who has already chosen his remedy 
before the Sessions Judge is contained 
in S. 399 Cr.P.C. which states the 
powers of revision by the Sessions 
Judges. Under sub-sec. (1) of that Sec- 
tion, a Sessions Judge can exercise all 
or any of the powers which may be 
exercised by the High Court under sub- 
. sec. (1) of S. 40) in all cases is which 
tke records had been called for by him- 
self. It may be noticed here that Sec- 
_ tion 401 refers to “High Court’s powers 
of revision.” Now sub-sec., (3) of S.. 399 
lays down: 


“Where any application for revision is 
made by or on -behalf of any person þe- 
fcre the Sessions Judge, the decision of 
tke Sessions Judge thereon in relation to 
such person shall be final and nò fur- 
ther proceeding by way of revision. ‘at 
-tke instance of such person shall be en- 


tertained by the. High Court’ or- any 
-other Court”. a . ‘ee 
-Once again the bar is that if a person 


has choSen a remedy of filing a revision 
before the Sessions J udge, the decision 
‘of the Sessions Judge is final and the 
. Same person is precluded from filing an- 
Other revision either before the High 
Court or any other Court. It is worthy 
‘of note that the inhibition contained in 
Section 399 (3) also is against the same 
' përson seeking a remedy either before 
the High Court or any other Court, once 
he has preferred a revision to the Sés- 
sions Judge where a decision has eee 
rendered. 
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ll. At the same time S. 482 Cr. P.-C. 
declares that nothing in that Code shall 
be deemed to limit or affect the inherent 
power of the High Court to make such 
orders as may be necessary to give effect 
to any order under that Code or to pre- 
vent abuse of the process of any Court or 
otherwise to secure the ends of justice. 
There is a large volume of judicial pro- 
nouncements on the scope of the inherent 
power of the High Court culminating in 
the latest decision of the Supreme Court 
in Madhu Limaye’s case (AIR 1978 SC 47) 
(supra). The Supreme Court ruled that 
the inherent power is not to be resorted 
to if there is a specific provision in the 
Code for the redress cf the grievance of 
the aggrieved party nor should it be ex- 
ercised as against the express bar of law 
engrafted in any other provision of- the 
Code. However, it should be exercised, 
though sparingly to prevent abuse of 
process of any Court or otherwise to 
secure the ends of justice. 


12. Our review of the material pro- 
visions of the Code, particularly that of 
sub-section (3) of S. 397 would show that 
there is no express bar of law engrafted 
either in that provision or anywhere else 


in the Code against the High Court ex- 


ercising its inherent powers. Therefore, 
it follows that the High Court can exer- 
cise its power under S. 482 Cr. P. C. if it 
is satisfied that there has been abuse of 
process of the Court or that it is neces- 
sary to interfere in order to secure the 
ends of justice. As we have made clear, 
the same party cannot seek a further 
remedy by way of revision of filing an 
application either to the High Court or 
to the Sessions Court who has already 
sought such a remedy from one of. the 
two courts under S. 397 (1). He can how- 
ever invoke S. 482 and bring. it to the 
notice of the High Court, in whatever 
manner it may be, that there has -been 
abuse of process of the. Court or that 
there. has been miscarriage of justice. 
The High Court can take notice of the 
same and exercise its inherent powers 
under S. 482, Cr. P. C. and S. 397 (3) can- 
not operate as a bar for such a course. 
As the Supreme Court pointed out in 
Madhu Limaye’s case (supra), “the label 
of the petition filed by an aggrieved 
party is immaterial. The High Court 
can examine the matter in an appropriate 
case under its inherent powers.” 


13. Under S. 397 (1) Cr. P. C. the 
High Court can suo motu call for and 
examine-any record of any proceeding of 
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any inferior Criminal Court and taere- 
after exercise any. of the powers canfer- 
red under Ss. 398 and 401 Cr. P: C. The 
power of.the High Court to act suo motu 
has been explained by the Supreme Court 
in Nadir Khan v. Stete (AIR 1975 SC 
2205) and Eknath v. State of Maharashtra 
(AIR 1977 SC 1177). In these cases the 
Supreme Court held tnat the new Crimi- 
nal P. C. has not ebolished the High 
Court’s power of enhancement of sen- 
tence by exercising <evisional jur-sdic- 
tion suo motu and that the provision for 
appeal against inadequacy of sentenze by 
the State does not lead to such a conclu- 
sion. Their Lordships further held that 
such a provision for appeal for enhance- 
ment of sentence is a bar to a party who 
does not appeal when appeal lies brt ap- 
plies in revision, but the same does not 
stand in the way of the High Courts ex- 
ercise of power of vevision suo motu. 
This ratio laid down by the Supreme 
Court in respect of S. 397 (1) vis-a-vis 
Sec. 377 and S. 401 (4 would equally ap- 
ply to the exercise of power of revision 
suo motu by the High Court in other res- 
pects wherever it is necessary to pr=vent 
abuse of process of anv Court or to =cure 
the ends of justice as enshrined in that 
salutary provision uncer S. 482 Cr. P. C, 
For such a just exercise of power suo 
motu by the High Court, S. 397 (3) Cri- 
minal P. C. should not come in the way. 


14. In State of Karnataka v. L. Muni- 
swamy (AIR 1977 SC 1489) it was held 
by Chandrachud, J. (as he then was) who 
Spoke for the Court, that in the exercise 
of the wholesome power under S, 482, 
the High Court is entitled to quash a 
proceeding, if it comes to the conckusion 
that allowing the proceeding to cortinue 
would be an abuse of the process o? the 
Court or that the ends of justice reouire 
that the proceeding ought to be queshed. 
But this power, as kas been expkined 
by the Supreme Cour: on more than one 
occassion, has to be exercised very spa- 
ringly and only when it is satisfied that 
its interference is necessary to pr=vent 
abuse of process of any Court or to cther- 
wise secure the ends of justice. If it 
does not reach this satisfaction, it shall 
not interfere in the 2xercise of, its in- 
herent power under & 482, where once 
the Sessions Judge had already exercised 
his revisional jurisdiction. For the afore- 
said reasons, the secand question sosed 
by the Division Benen, while referring 
‘the matter to the Ful. Bench, as to whe- 
ther S. 397 (3) takes away the jurisdic- 


In re Puritipati Jagga Reddy (FB) (A. 5. Rao C. J.) [Prs. 13-16] A.P. 151 


tion of the High Court to suo motu exer- 
cise its revisional jurisdiction in a case 
where the Sessions Judge nad already 
exercised his revisional jurisdiction under 
sub-section (3) on an application made 
to him under that sub-section, has to be 
answered in the negative, but such a 
power can be exercised in the manner 
indicated above. 


15. Now coming to the first conten- 
tion as to whether it is open to a party 
to invoke the provisions of S. 482 Cr. P. 
Code when he seeks to file a second re- 
vision in the High Court under S. 397 (3), 
if is manifest that he is precluded from 
filing a second revision in the High Court 
by virtue of the provisions of S. 397 (8). 
We have already pointed out that the 
High Court can exercise its inherent 
powers where that exercise is warranted 
irrespective of the ‘manner in which the 
matter has been brought to its notice. 
Therefore, a party who has been unsuc- 
cessful before the Sessions Judge, may 
seek to bring it to the notice of the High 
Court under S. 482 Cr. P. C. But that 
shall not be automatically taken notice 
of by the High Court. It must be scruti- 
nised and examined whether there has 
been miscarriage of justice in any parti- 
cular.case bfore it entertains any such 
petition -filed by an unsuccessful party. 
The best course would be to place the 
matter before the Court for admission 
and at the time of such admission, the 
Court must be prima facie satisfied be- 
fore it admits that.there has been abuse 
of the process of any Court or that the 
High Court's interference would be war- 
ranted in the-ends of justice. Once that 
prima facie satisfaction is reached by the 
High Court at the time of admission, 
then a petition even by the party who 
has been unsuccessful before the Ses- 
sions Judge can. be received, -entertained 
and finally disposed of. The label given 
to the case is immaterial. It is the satis- 
faction of the Court whether the case 
warrants the exercise of its power under 
S. 482 which is important. Therefore, 
such matters must be carefully scrutinis- 
ed even at the admission stage. That is 
our answer to the first question. ` 


16. Now that we have answered both 
the questions referred to us, we direct 
these matters, which are in the S. R. 
Stage, to be posted before the regular 
Court to decide. whether they are fit 
cases to be entertained under S. 482 Cr. 
P. C. The Court will entertain them and 
issue notice to the other side and the 
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public prosecutor only if it is prima facie 
satisfied that there has been abuse of 
the process of the court or that the High 
Court’s interference is necessary in the 
interests of justice. 

Order accordingly 
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RON DAIAH AND P. RAMACHANDRA 
RAJU, JJ. 

Khaja Abdul Khader, Petitioner vV. 

Vahabub Saheb and others, Respondents, 


- Civil Revn. Petn. No. 742 of 1977, D/- 
14-11-1978." 


Civil P. C. (5 of 1908), ©. 1, R. 10 (2) — 
Scope — Expression “questions involved 
in the suit” — Expression has to be libe- 
tally interpreted — Question common to 
parties to suit and third parties can be 
decided by impleading such third party. 
AIR 1976 Andh Pra 182; (1978) 2 AP 
LJ 201 and CRP No. 1108 of 1969 
(Andh Pra), Overruled; AIR 1926 Mad 836, 
AIR 1969 Punj & Har 57; AIR 1932 Cal 
448 and AIR 1977 Goa 4, Dissented from. 


The expression “settle all the questions 
involved in the suit” used in Order 1, 
R. 10 (2), C. P. C. is susceptive of a libe- 
ral and wide interpretation so as to take 
in the final adjudication of all the ques- 
tions pertaining to the subject-matter 
thereof. Such wide interpretation war- 
ranted by the language employed by O. 1, 
R. 10 (2), C. P. C. would certainly enable 
the court to avoid conflicting decisions on 
the same questions and, at the same time, 
fmally and effectually put an end to liti- 
gation respecting them. The framers of 
this rule must be held to have intended 
that all the material questions common to 
the parties to the suit and to the third 
parties should be tried once and for all 
and the court is invested to secure the 
aforesaid result with an ample judicious 
discretion to add parties which are neces- 
Sary or proper in this regard. The nar- 
row interpretation of settlement of all 
tne questions involved in the suit be- 
tween the parties alone would amount to 
adding something into this provision 
which was not specifically introduced by 
tne Sovereign Parliament. If the nar- 
row view was intended by the legislature, 
nothing’ would have prevented them 
from using the words “between the par- 


*(Case referred by A. V. Krishna Rao, J.) 
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ties”. The crucial test for the addition or. 
ctherwise of a particular -party. as defen- 
cant or plaintiff is whether the presence 
cf such party is necessary or at least pro- 
per without whom there can be no. effec- 
tive and fine] adjudication of all issues 
involved in the suit with regard -to the 
Same subject-matter. 1956 Andh LT 917, 
Approved; AIR 1976 Andh -Pra 182: 
(1978) 2. AP LJ 201 and C. R. P. No. 
1108 of 1939 (Andh Pra), Overruled; 
AIR 1926 Med 836; AIR 1969 Punj & Har 
c7; AIR 1932 Cal 448 and AIR 1977. Goa 4, 
Dissented. from. (Para 4). 


In the instant case the plaintiffs in a 
suit for eviction and possession: of dis- 
puted property claimed to be the. owners 
of the land on the ground that it was 
the service inam property of the mosque. 
The defendants denied the title of the 
plaintiffs and claimed that they were in 
possession and enjoyment of the pro- 
perty. The first respondent who was 
not a party to the suit sought to be im- 
pleaded claiming to be the owner of the 
property. 

Held, that the court has to determine 
the question of title of the plaintiffs. 
In order to decide the- question relating 
to the ownership of the land, the Ist res- 
pondent must be ‘considered to ‘be a 
necessary and proper party without 
whose presence the question cannot ‘be 
finally and effectually adjudicated upon. 

(Para 7) 

Anno: AIR Comm, C. P.C. (9th Edn.), 

O. 1, R. 10, N. 30. 


Cases Referred : Chronological Paras 
(1978) 2 AP LJ 201 3, 8 
AIR 1977 Gea 4 3 
AIR 1976 Andh Pra 182 : (1975) 2 Andh 

WR 243 2, 3, 4, 6 
AIR 1973 Pat 347 ` 5 


(1969) C. R. P. No. 1108 of 1969 (Andh 
Pra) 3, 6 
AIR 1969 Punj & Har 57 
AIR 1968 Mad 142 
AIR 1958 SC 886 
AIR 1958 Ardh Pra 195 f 
“956 Andh LT 917 
AIR 1950 Mad 659 
AIR 1932 Cal 448 : 
AIR 1929 Mad 443 
AIR 1926 Mad 836 
(1882) ILR 5 Mad 52 
R. V. Subbarao and R. Prasad, for Peti- 
tioner; O. Adinarayan Reddi, for Res- 
pondents, 


KONDAIAH, J.:— This civil revision 
petition raises a short but interesting 
question of aw relating to the scope and 
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interpretation of the provisions of 
R. 10 (2) of O. 1, C. P.C. and in particula? 
the expression “‘‘questions involved’ in 
the suit”: 


2. In order to ‘appreciate the scope of 
the question, it is necessary to briefly 
state the admitted facts which lie in a 
short compass. . The petitioner herein 
and the ‘fourth respondent instituted 
O. S. 45 of 1975 on the file of the District 
Munsif, Gadwal, against respondents 2 
and 3 herein’ for their ejectment and pos- 
session of the suit lands on the ground 
that the suit property belonged to .the 
Mosque and the defendants were their 
tenants. The defendants denied the title 
of the plaintiff to the suit property and 
claimed to be in possession and enjoy- 
ment of the lands. The first respondent 
filed I. A. No. 211 of 1975 to implead him 
as party-defendant on the grounds that 
he is the heir of one Chandubai who was 


granted the suit property by the Sam-- 


sthan Gadwal in the year 1775 Salivahan 
for the purpose of arranging peers ix 
Gadwal and that the plaintiffs are nct 
the owners of the property. The claim 
of the applicant that he is a necessary 
and proper party without whose presenc= 
the questions relating to the suit pro- 
perty cannot be decided, has been denie= 
by the plaintiffs in the counter whereas 
the original defendants did not contest 
this application. 
that the applicant who is sought to b= 
impleaded as a defendant in the suit is a 
proper party to the suit and therefore. 
allowed the application. Aggrieved by 
that decision, the second plaintiff prefer- 
red this civil revision petition which came 
up before a learned single Judge (A. V. 
Krishna Rao, J.) who passed the order 
dated 25-10-1977 directing the C. R. P. to 
be posted before a Division Bench as 
there is a conflict between decisions cf 
two learned Judges of this Court in Sri 
Rama Murty v. Venkatasubbarao (1956 
Andh LT 917) and Somiah v. Amina 
Begum, (1975) 2 Andh WR 243: (AIR 
1976 Andh Pra 182}. Hence this C. R. P. 


has come up before us. 

3. Sri R. V. Subbarao, learned coun- 
sel for. the petitioner contends that the 
decision of the trial court is erroneous, 
illegal and without jurisdiction as the 
first respondent is neither a necessary 
nor a proper party to the suit filed by the 
plaintiffs for ejectment. of the defen- 
dants-tenants and for possession of the 
suit lands. Aceording-to him questions 
involved in the suit between the partie: 
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thereto alone can be taken into account 
in considering the claims of the parties 
and cited Vaithilinga v. Sadasiva (AIR 
1926 Mad 836), Doraiswamy v. Subra- 
mania (AIR 1950 Mad 659), Somiah v. 
Amina Begum (1975) 2 An WR 243: 
(AIR 1976 Andh Pra 182), P. Kondiah v. 
P. Guruvulu ((1978) 2 AP LJ 201), 
Banarasi Dass v. Pannaial (AIR 1969 Punj 
& Har 57), G. D. T. Luis v. I. P. H. Fer- 
nandes (AIR 1977 Goa 4) and the deci- 
sicn in C. R. P. No. 1108 of 1969 (Andh 
Pra) in support of his claim. 


4. This claim of the petitioner'is op- 
posed by the first respondent’s counsel 
ori O. Adinanrayana Reddy, contending, 
inter alia, that the decision in Sri Rama 
Murthy v. Venkata Subbarao (1956 Andh 
LT 917) should be preferred to that of 
Somiah v. Amina Begum, (1975).2 Andh 
WR 243 : (AIR 1976 Andh Pra 182). The 
answer to the question largely depends 
upon the scope and application of the 
provisions of sub-rule (2) of R. 10 of O. 1. 
C. P. C. which reads thus: 

‘Court may strike out or add parties. — 
The court may at any stage of the pro- 
ceedings, either upon or without the ap- 
plication of either party, and on such 
terms as may appear to the Court to be 
just, order that the name of any party 
improperly joined, whether as plaintiff 
or defendant, be struck out, and that the 
name of any person who ought to have- 
been joined, whether es plaintiff or de- 
fendant, or whose presence before the 
court may be necessary in order to en- 
able the Court effectually and complete- 
ly-to adjudicate upon and settle all the 
questions involved in the suit, be added.” 


This provision empowers the Court to 
either strike out the name of any party 
urproperly joined or add the name of 
any person who ought to have been join- 
ed or whose presence before it may be 
necessary in order to enable it effectually 
and completely to adjudicate upon and 
settle all the questions involved in the 
suits. The intendment and object of this 
provision is to invest the Court with 
ample power and jurisdiction to strike 
out the name of any party improperly 
joined or to add any person who ought 
to have been joined or whose presence is 
necessary to enable the Court effectually 
and completely to adjudicate upon and 
se“tle all the questicns involved in the 
suit. It may also be noticed that this 
power may be exercised at any stage of 
the proceedings either upon or without 
the application of either party. ‘This 
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power must be exercised in the interast 
of justice and also to avoid multiplicity 
of suits in respect of all the questions re- 
lating to the subject-matter of the suit. 
This provision must be liberally constru- 
ed as the intendment being effective and 
complete adjudication and settlement of 
all the questions involved in the suit. 
The expression “settle all the questions 
involved in the suit” used in Order 1, 
R. 10 (2), C. P. C. is susceptive of a libe- 
ral and wide interpretation so as to take 
in the final adjudication of all the ques- 
tions pertaining to the subject-matter 
thereof. Such wide interpretation war- 
ranted by the language employed by O. 1, 
R. 10-(2), C. P. C. would certainly enable 
the court to avoid conflicting decisions on 
the same questions and, at the same time, 
finally and effectually put an end to liti- 
gation respecting them. The framers of 
this rule must be held to have intended 
that all the material questions common 
to the parties to the suit and to the third 
parties should be tried once and for all 
and the court is invested to secure the 
aforesaid result with an ample judicious 
discretion to add parties which are neces- 
sary or proper in this regard. The nar- 
row interpretation of settlement of all 
the questions involved in the suit be- 
tween the parties alone would amount to 
adding something into this provision 
which was not specifically introduced by 
the Sovereign Parliament. If the nar- 
row view sought to be placed upon this 
provision was intended by the legislature, 
nothing would have prevented them from 
using the words ‘between the parties’. 
The crucial test for the addition or other- 
wise of a particular party as defendant 
or plaintiff is whether the presence of 
such party is necessary or at least pro- 
per without whom there can be no effec- 
tive and final adjudication of all issues 
involved in the suit with regard to the 
same subject-matter. The intendment 
and object of the provision as could be 
gathered from -the language used therein 
appears to us to adopt a liberal construc- 
tion to enable the court to determine all 
the questions relating to the subject- 
matter of the suit arising not only be- 
tween the parties to the suit but orce 
and for all in the presence of all those 
parties whose presence is necessary or 
proper for an effective and final adjudi- 
cation. This view of ours gains support 
from decided cases, which we shall re- 
fer. The earliest decision is that of a 
Division Bench of Madras High Court 
consisting of Chief Justice Sir Charles 
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Turner and Justice Muthuswami Ayyar 
in Vaidinada v. Sitaram ((1882) ILR 5 
Mad 52). While considering the scope of 
the expression “whose presence ` before 
the Court may be necessary to enable the- 
Court effectually ard completely to ad- 
judicate upon and settle all. the questions 
involved in the suit” used in an analogous 
provision i. e. 5. 32 of the Civil P. C. of 
1877 (Act X of 1877) the court rejected 
the contention that the expression “set- 
tle all the questions involved in the suit” 
must be construed as all the questions 
involved in the suit between the parties 
and observed thus: 


"To accept the more restricted inter- 
pretation involves the addition of words 
which we do not find in the section, name- 
ly, 'between the parties to the suit’ and 
there can be few, if any, questions which 
cannot be determined between the par- 
ties to the suit one way or other, and of 
which the determination, if they be 
material, will, as between the parties to 
the suit, not be final. On the other hand, 
the interpretation warranted by the 
terms would enable the court to avoid 
conflicting decisions on the same ques- 
tion which would do injustice to a, party 
to the suit, and finally and effectually to 
put an end to the litigation respecting 
them. No better instance of wisdom of 
such a rule could be afforded than is pre- 
sented by the suit before the Court.” 
This view was followed by Venkata Sub- 
barao, J. in Secy. of State v. Murugesa 
(AIR 1929 Mad 443) holding that the 
narrower interpretation sought to be 
placed upon O. 1, R. 10 (2), C. P. C. can- 
not be acceded to and differed from the 
view expressed by Srinivasa lyéngar, d., 
in Vaithilinga v. Sadasiva (AIR 1926 Mad 
836) wherein it was held that the expres- 
sion "all the questions involved in the suit” 
means only the questions as between 
the parties to the litigation. Patanjali 
Sastri, J. (as he then was) agreed with 
the opinion of Venkata Subbarao, J. 
which is consistent with the decision of 
the Division Bench of the Madras High 
Court in Vaidianada v. Sitarama ((1882) 
ILR 5 Mad 52) and specifically dissented 
from the view expressed by Srinivasa 
Iyyengar, J. in Vaithialinga v. Sadasiva 
(AIR 1926 Mad 836) and observed thus: 


“The court below has taken the view 
relying upon ILR 59 Cal 329 : (AIR 1932 
Cal 448), that the ‘questions involved in 
the suit? referred to in O. 1, R. 10 (2) 
must mean the questions which are in- 
volved in the suit as originally framed 
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between the parties to the suit. But this 
High Court has placed a wider interpre- 
tation on those words and has held that 
the object of the provision is that where 
several disputes arise out of one subject- 
matter all the parties interested in such 
disputes should be brought before the 
Court and all questions in controversy 
between them should be completely set- 
tled in the action. See 29 Mad LW too 
AIR 1929 Mad 443.” 

Agreeing with the aforesaid view, Viswa- 
natha Sastry, J. in Srirama Murty v. 
Venkatasubbarao (1956 Andh LT 917) 
said : 

"I am in respectful agreement with 
the later decisions of the Madras High 
Court. The expression ‘questions in- 
volved in the suit’ in O. 1, R. 10 (2) means 
not merely the questions which are in- 
volved in the suit as between the parties 
originally impleaded. The object of the 
provision is that the real dispute raised 
in the suit should be decided in the pre- 
sence of all the parties interested in the 
dispute and for that purpose; they should 
be brought before the Court. Order 1, 
R, 10 (2) was framed in order to ensure 
that the dispute might be finally deter- 
mined at the same time in the presence 
of all the parties interested without the 
delay and expense of several actions and 
trials and inconclusive adjudications.” ` 
To the same effect is the decision of 
Satyanarayana Raju, J. (as he then was) 
in Razia Begum v. Anwar Begum (AIR 
1958 Andh Pra 195), which was affirmed 
by the Supreme Court in Razia Begum v. 
Anwar Begum (AIR 1958 SC 886) wherein 
the majority view expressed by B. P. 
Sinha, J. (as he then was) is to the effect 
that the question of addition of parties 
under R. 10 of O. 1 of the Code of Civil 
Procedure, is generally not one of initial 
jurisdiction but of a judicial discretion 
to be exercised in view of all the facts 
and circumstances: of a case: that in a 
suit relating to property the party sought 
to be added should have a direct interest 
as distinguished from a commercial inte- 
rest in the subject-matter of a litigation, 
and that where the subject-matter of a 
litigation is a declaration as regards sta- 
tus or a legal character, the rule of pre- 
sent or direct interest may be relaxed in 
a suitable case where the court is of the 
opinion that by adding that party, it 
would be in a better position effectually 
and completely to adjudicate upon the 
controversy. The Supreme Court held 
that O. 1, R. 10 (2) requires liberal con- 
struction. 
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5. In a recent case in Krishnamachari 
v. Dhanalaksmi (AIR 1968 Mad _ 142) 
Ramamurty, J, in a review of all the 
earlier decisions preferred to follow the 
view expressed by Venkata Subbarao, J. 
in Secy. of State v. Murugesa (AIR 1929 
Mad 443). We may add that the Patna 
High Court also expressed. the same view 
in Bindeshwarj v. Sheid Mandan (AIR 
1973 Pat 347). 


6. We express our inability to agree 
with the contrary view expressed by Sri- 
nivasa Ayyangar, J. in Vaithilinga v. 
Sadasiva (AIR 1926 Mad 836). Conse- 
quently, we overrule the decisions of M. 
Ramchandra Raju, J., in Somiah v. 
Amina Begum, (1975) 2 Andh WR 243: 
(AIR 1976 Andh Pra 182) of Narasinga- 
rao, J. in P. Kondiah v. P. Guruvalu, (1978) 
2 AP LJ 201 and of A. D. V. Reddy, J., in 
C. R. P. No. 1108 of 1969 (Andh Pra). 
We also dissent from the views express- 
ed by the High Court of Calcutta, Pun- 
jab and Haryana and Goa, Daman & Diu 
in the respective cases referred to earlier. 


7. Applying the aforesaid principles 
of law, we have no hesitation to hold 
that the first respondent herein is a 
necessary party to the present suit. He 
claims to be the owner of the suit pro- 
perty on the ground that his great-great 
grandfather was granted this land by 
Gadwal Samsthan for the performance 
of the service of arranging Peerlu in 
Gadwal. The plaintiffs in the suit claim 
to be the owners of the land in question 
on the ground that it is the service inam 
preperty of the Mosque. In the circum- 
stances, we are unable to agree with Mr. 
Subbarao that the first respondent is 
neither a necessary nor a proper party 
to the suit. The submission of Mr. Sub- 
barao that the nature of the suit itself 
would be altered if the first respondent 
is permitted to be added as a party-de- 
fendant cannot be accepted. The de- 
fendants have already denied the title of 
the plaintiffs to the suit property and 
stated that they are in possession and en- 
joyment of the property. When the de- 
fendants denied the title of the plaintiffs, 
the plaintiffs will have to’ establish their 
title to the suit property. The Court has 
to determine the question of title of the 
plaintiffs. In order to decide the ques- 
tion relating to the ownership of the 
land, the lst respondent, who is sought 
to be impleaded in the suit as a defen- 
dant and who claims to be the owner of 
the land in question, must be considered 
to be a necessary and proper party with- 
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out ‘whose presence tne question’ cannot 
be finally and effectually adjudicated 
upon. 


8. It is next submitted by Mr. Subba- 
rao that ‘the first respondent’s request to 
be added as a party-defendant being 
only to watch the proceedings, he may 
not be added as a party-defendant at all. 
We have perused the affidavit filed in sup- 
port of the application by the first-respon- 
dent. herein, before the trial court, where- 
initis clearly stated that heisthe owner 
ofthe property and he has fileda number 
-of documerits pertaining to the land and 
also claimed to prove his title and it was 
not mentioned that he sought to be add- 
ed as a party-defendant only to watch 
the proceedings. True, as stated by Mr. 
Subbarao, such statement' is found in 
the order of the Court below. That ap- 
pears to have been a mistake. Even if 
the counsel of the first respondent stat- 


ed so before the court, that cannot De. 


taken to be a fact when itis contrary to 
the very statement made by the party in 


his sworn affidavit filed in support of the ‘ 


application for impleading him as-a party- 
defendant. 
9. In the result the civil revision peti- 
tion is dismissed with costs. © 
Revision petition dismissed. 


{ 
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- Civil Revn.. Petn. No. 4088 of 1977, D/- 
26-9-1978.* 

T. P. Act (4 of 1882), Ss. 53-A and 60 
—Extinguishment of right to redeem by 
purchase by mortgagee — Sale deed not 
registered — Plea of part performance 
under S. 53-A — The deed can be relied 
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on to prove part performance. 


The right. of redemption need not be 
extinguished by a registered document 
alone and. when such a. right is purches- 
ed by the mortagagee in possession al- 
ready, he can rely upon the contract of 
Sale in his favour and thus invoke the 
aid of S. 53-A. In the written statement 
filed by the mortgagee in the present 
case, though the section (S. 53-A) itself 
is not referred as such, it is clearly men- 


*(Against order of Dist. Munsif, ‘Tandar, 
D/- 25-11-1977.) 
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tioned that on account of accepting the 
further consideration towards the right 
of redemption, the mortgage transaction 
was. put to an end and: the defendant/ 
mortgagee continued as owner from that 
date. The facts are sufficient to consti- 
tute the plea of S. 33-A. AIR 1965 Madh 
Pra 275, AIR 1972 Mys 203, AIR 1950 
Trav-cc 81, Rel. on; AIR 1952 SC -153, 
AIR 1977 SC 774, Ref. (Para 10) 
Anno: AIR Comm. T. P. Act (4th Edn.), 
5. 53-A, N. 20; S. 60, Notes 22, 23. 
Cases Referred: Chronological Paras 
AIR 1977 SC 774 a 
AIR 1970 Mys 203 
AIR 1955 Madh Pra 275 
AIR 1952 SC 153 
AIR 1950 Trav-Co 81 


Y. Sivarama Sastry, for Petitioner; 
Shaik Sardar, for Respondent. ) 


ORDER :— This revision petition by 
the ‘plaintiff-petitioner is directed against 
the order of the District Munsif, Tandur 
whereby under. Issue No. 8 he held that 
the agreement dated 21-12-1960 is valid 
and admissible in evidence, in spite of 
non-registration. and though not duly 
stamped. 

2 The plaintiff laid a suit alleging 
that the suit shops bearing Nos. 3-5-50 
to 52 situate in Nayapet, Gandhi -Chowk, 
Tandur, were mortgaged by his father 
for the repayment of the loan of O. S. 
Rs. 8,030/- under a document dated 9th 
Bahman 1358 Fasli. The income . from 
this property is said to be Rs. 2000/- a 
year and therefore the mortgagee has 
realised nearly Rs. 50,000/- and as such 
the defendant-mortgagee is liable to ren- 
der. an account and in that manner the 
mortgaze debt stood discharged. He thus 
laid the suit for redemption of mortgage 
and for vacant possession of the proper- 
ties and for mesne profits. = 


3. The defendant-mortgagee resisted 
the suit inter’ alia on the ground that 
the mertgage amount was not päid as 
stipulated after three years and before 
five years as per the said documient. and 
that the mortgagor obtained a’ further 
loan of O.S.R. 2000/~ with interest at 
at 9 per cent per annum in Khurdad 
1358 Fasli and that amount also was not 
instance. of the 
mortgagor, the accounts -were settled. 
The defendant is said to have paid the 
municipal taxes and incurred other ex- 
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. penses for the maintenance and repairs 


of the premises. Thus, on a settlement of 
the accounts, it was found that in all a 
sum of Rs, 15,600-28 I.G. was -due by 
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December, 1960. As the mortgagor was 
said to be not ina position to pay the 
amount, he requested the mortgagee to 
put an end to the mortgage transaction 
and to close the same by accepting .the 
mortgaged property itself. Thus, it is 
alleged in the written statement: that the 
mortgagor relinquished the equitable 
right of redemption in favour of the de- 
fendant by executing the agreement in 
the year 1960 and in this manner the 
defendant is in possession of the suit pre- 
mises not as a mortgagee, but as owner 
since 1960. It is thus contended that the 
mortgage transaction had come to ar 
end in the year 1960 only and the mort- 
gagor had relinquished his right of re- 
demption by his acts. He relied upor 
the document dated 21-12-1960. 


4. Issue No. 8 had come to be framec 
to the following effect:— 

“Whether the agreement dated 21- 12- 
1960 filed by the defendant is invalic 
and inadmissible in evidence for want o? 
stamp duty and registration?” - ; 


5. It is seen that the decument reliec 
upon by the defendant is executed on € 
stamp of Rs, 5/- and is not a registerec 
one. The contention of the learnec 
counsel for the revision petitioner was 
that though under S. 60 of the T. P. Act 
the right of redemption can be extin- 
guished by the act of the parties, such an 
extinguishment must be effected by a 
registered document, the document in 
question is therefore inadmissible for 
want of registration. The further con- 
tention is that the plea of Section 53-4 
of the T. P. Act is not available to 
the mortgagee and for that reason 
also the document is ‘inadmissible. The 
‘other contention is that even under the 
Proviso to S. 49 of the Registration Act, 
the document is inadmissible even in re- 
gard to possession or in support of any 
collateral matter. It was also the con- 
tention of the learned counsel that the 
plea of S.: 53-A was not. specifically se 
up in the written statement. It was, on 
the other hand, contended that even ia 
the absence of a registered . document 
extinguishing the right of redemption, a 
contract of sale in writing reciting the 
purchase of the right of redemption 
would enable the mortgagee to set u 
his title by way of defence and: that th2 
provisions of S. 53-A of the T. P. Act 
can be invoked by him and the facts 
constituting such a plea have been stat- 
ed’ in -the written statement: ` The fur- 
ther contention is that.even under Sec- 
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tion 49 of the Registration Act, the: said 
document, though unregistered, can be 
admitted to prove the’ collateral mat- 
ter of possession. It was also contend- 
ed that when the admissibility of the 
document can be questioned by way of 
an appeal, no interference by way of 
revision is called for. 


6. Undoubtedly, a right of redemp- 
tion of the suit property which is 
the immovable property can only be ‘ex: 
tinguished in the instamt case by a re- 
gistered document, inasmuch as the ex- 
tinguishment of the right of redemption 
by the mortgagor creates a correspond- 
ing right in immovable property in the 
mortgagee. The ruling reported _ in 
Kashinath Bhaskar v. Bhakar Vishwe- 
shwar, AIR 1952 SC 153 reiterates this 
aspect, 


7. The other ruling reported in Naran- 
das v. S. A. Kamtam, AIR 1977 SC 774 
lays down that à conferment of power 
on mortgagee to sell the property cover- 
ed by the mortgage deed itself, without 
the intervention of the Court, would not 
take away the right of the mortgagor to 
redeem the property. What this ruling 
contemplates is that the right of redemp- 
tion is not extinguished automatically on 
the expiry of the period specified in the 
mortgage even though there is such a 
recital inthe mortgage deed. It is fur- 
ther held (at p. 780):— 

“The equity of redemption is not ex- 
tinguished by mere contract for sale. 
Therefore, until the sale is complete by > 
registration, the mortgagor does not lose 
rigat of redemption.” 


The question whether the plea of Sec- 
tion 53-A of the T. P. Act would be 
available to the mortgagee who sets up 
the purchase of the equity of redemp- 
tion under an unregistered document did 
not arise for consideration in this ruling. 
The case of the defendant is that in ad- 
dition to the mortgage loan already out 
standing, there was another loan transac : 
tion which also formed part of the con- 
sideration for the relinquishment and 
the sale of equity of redemption. That 
is also borne out by the document in 
question and that the mortgagee there- 
after continued’ in possession in. part 
performance of the contract of sale of 
the right of redemption. The contention 
is that the document in. question fulfils 
all the requirements of Section 53-A of 
the Transfer of Property Act. The consi- 
deration. is paid and the contract is evi- 
denced by a written document and that 
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the transferee continued in possession in 
part performance of the contract and 
thus he has in furtherance of the con- 
tract wiped out the debt and thus he 
has performed his part of the contract. 
In these circumstances, the contention is 
that the mortgagee is entitled to invoke 
the benefit of S. 53-A of the T. P. Act. 
He relied upon a ruling of the Madhya 
Pradesh High Court reported in Devi- 
sahai Premraj v. Govindarao, AIR 1965 
Madh Pra 275. It is laid down therein 
(at pp. 279, 280); 

"According to S. 53-A for the purpose 
of attracting the doctrine of part perform- 
ance the only defect permissible is one 
of registration. An unregistered sale 
deed, which has otherwise been complet- 
ed, or any agreement of sale in writing 
would be the requisite material...An Un- 
registered sale deed can be used for the 
purpose permissible under the Proviso to 
Sec. 49 of the Registration Act, so as to 
establish part performance under Sec- 
tion 53-A of the T. P. Act.” 

The facts of the case further are: 


“G who had mortgaged a house with 
possession to D executed an unregister- 
ed sale deed of the house in favour of 
D. G subsequently changed his mind and 
sold the house to E who had notice of 
the prior agreement of sale between G 
and D. G and E brought a suit for re- 
demption against D. 


Held that D could rely on the doc- 

trine of part performance as against G 
and his transferee E and was entitled to 
retain the property in the exercise of his 
right of part performance on condition 
that he fulfilled the remaining part of 
the contract.” 
That the mortgagee in possession who 
has purchased the right of redemption 
under an unregistered sale deed can 
rely upon the written contract in de- 
fence stands supported by the above rul- 
ing. 

8. In B. Murlidhar v. Soudagar, AIR 
1970 Mys 203, it is held that the doctrine 
of part performance can be invoked by 
a mortgagee in possession, if there is a 
recital of the passing of the ownership 
in the mortgaged property from the 
date of the agreement and some act is 
done in furtherance of the contract. In 
these circumstances, the right of redemp- 
tion is held lost and that S. 53-A of the 
T. P. Act applies. 


9. Similarly in Ayyankunhi v. Kri- 
shnan, AIR 1950 Trav Co. 81, it is ob- 
served that the right to redeem mort- 
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gaged property also stands- barred by 
the doctrine of part performance. . It is 


held therein* : 

“Where fete: was an aienea em- 
bodied in a deed between the parties to 
a mortgage transaction, to extinguish the 
mortgage by the mortgagor transferring 
part of the mortgaged property to the 
mortgagee and the mortgagor getting 
back thə remaining portion of the mort- 
gage security, and the mortgagees sur- 
rendered the portion of the mortgage se- 
curity in pursuance of the contract and 
retained possession of the rest, and 
since then the parties had been in pos- 
session and enjoyment of the same there 
has been a part performance of the con- 
tract entered into by them. The mere 
fact that the contract was not registered 
does not ‘entitle the mortgagor to go 
back upon that contract and seek to en- 
force tke mortgage which was extingu- 
ished by the subsequent agreement. The 
non-registration of the deed embodying 
such a contract does not affect the rights 
of the parties under it”. 


10. The above ruling also lays down 
that the right of redemption need not 
be extinguished by a registered docu- 
ment alone and when such a right is 
purchased by the mortgagee in posses- 
sion alraady, he can rely upon the con- 
tract of sale in his favour and thus in- 
voke the aid of S. 53-A of the T. P. Act. 
The contention of the learned counsel 
for the petitioner was that no such 
specific plea of S. 53-A of the T. P. Act 
was raised in the written statement. 
Though the section itself is not referred 
as such, it is clearly mentioned, that on 
account of accepting the further consi- 
deration towards the right of redemption 
the mortgage transaction was put to an 
end and the defendant continued as 
owner from that date. The facts are 
sufficien: to constitute the plea of Sec- 
tion 53-A of the Act. Though it was the 
contention of the learned counsel for 
the respondent that in his petition he 
also referred to 5. 53-A, I am afraid 
that petition or counter would not con- 
stitute pleadings. Short of mentioning 
the section, the facts necessary to con- 
stitute the plea, however, stand pleaded 
in the written statement. In this view 
of the matter. it cannot be said that the 
plea has. not been specifically raised in 
the written statement. Having regard to 
these pleas, it can be said that the de- 
fendant is entitled to raise the plea of 
5. 53-A of the T. P. Act and that the 


“See AIR Head Note—Ed. 
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document in spite of its non- registr ation 
is admissible in evidence. 


1]. From a perusal of the order o- 
the lower Court, it does not appear tha- 
the payment of the requisite stamp dutr 
minus the amount of Rs. 5/- already pair 
towards stamp, together with 10 time: 
penalty necessary for the reception ož 
. the document by the Court at that stag- 
is ordered before the document is ad- 
mitted. The necessary deficit stamp duty 
‘and penalty as aforesaid have to be col- 
lected. 


12. Though it was the contention oË 
the learned counsel for the respondens 
that the question of admissibility of th: 
document can as well be challenged br 
way of appeal; since the admissibility of 
the document has been decided, tha 
question does no more arise. 

13. In the result, the revision petition 


fails and is accordingly dismissed wita 
costs. 


N. Ammorayya v., Dist. Socal 


Revision dismissec. 


AIR 1979 ANDHRA PRADESH 159 
. MADHAVA RAO AND RAGHUVIR, JL 

Nakka Ammorayya, Petitioner v, Th2 
District Social Welfare Officer, Kakinad- 
and another, Respondents. 

Writ Petn. No. 1806 of 1978, D/- 8-12- 
1978. 

(A) Land Acquisition Act (1 of 1894, 
S. 17 — Urgency — Application of mind 


by acquiring authority —- Reasons fœ 
invoking clause supported by adequata 
_ material in counter-affidavit —- Remove 


of congestion and unhygienic conditions 

— Action of acquiring authority uphelc. 

(Para J 

Anno: AIR Manual (8rd Edn. ), L. £. 
Act, S. 17 N. 8. 


(B) Land Acquisition Act (1 of 1894, 
S, 4 — Choice of land — Policy of Gov- 
emment not to acquire land of smal 
farmers — Land’ adjacent to existing 
present houses belonging to smal] far- 
mers — Acquisition of petitioner’s lani 
for house sites though not adjacent up 
held. (Para © 

Anno: AIR Manual (8rd Edn.), L. £ 
Act, S. 4 N. 1 


(C) Land Acquisition Act (1 of 1894, 
S. 4 — Constitution of India, Art, 226 — 
Whether substance of notification under 
S. 4 proclaimed in village — Disputed 


CW/CW/B91/79/ABO 


Welfare Officer [Prs. 1-3] A. P. 159 


by both sides — Question of fact — Not 
gone into in writ jurisdiction. (Para 7) 

Anno: AIR Comm. Const, of India, 
Art. 226 N. 7; AIR Manual (8rd Edn.), 
L. A, Act, S. 4 N., 4 (D). 


Cases Referred: Chronological Paras 
AIR 1977 SC 183 
M. Ramachandra Reddy, for Peti- - 


tioner, Govt. Pleader for Land Acquisi- 

tion on behalf of Respondents. 
MADHAVA RAO, J.:— In this writ 

petition, the acquisition of land bearing 


-S, -Nos. 26 and’ 30 ' measuring Ac, 6-16 


cents in Kothapalli village, Pithapuram 
taluk, East Godavari District is challeng- 
ed mainly on the following grounds: 


(1) that there was no proclamation of 
the substance of the notification under 
S. 4 (1) of the Land Acquisition Act in 
the village, even though the Notification 
was published in the Gazette on 11-2- 
1678. 


(2) that there was not such urgency so 
as to dispense with the enquiry under 
5. 5-A by invoking S. 17 (4) of the Land 
Acquisition Act, and 


(3) that when other suitable land is 
available for acquisition for the purpose 
of house sites to the poor the petition- 
er’s land was deliberately acquired omit- 
ting the above land which js adjacent 
to Harijanwada. 


2. We shall take up the second 
ground first. So far as invoking S. 17 (4) 
of the Land Acquisition Act (hereinafter 
referred to as the ‘Act’) is concerned, it 
ls averred in the affidavit that dispensing 
with the enquiry under S. 5-A of the 
Act is bad for the reason that the ac- 
quisition of the petiticner’s land for the 
purpose of house-sites to the poor is not 
so urgent as to invoke the urgency 
clause and the Supreme Court has alsa 
accepted the view that the acquisition 
of lands for the purpose of providing 
house-sites to the poor is not so urgent 
as to deprive the petitioner of his valu- 
able right under S. 5-A of the Act. The 
learned counsel for the petitioner has 
relied on the decision of the Supremes 
Court in Narayan v, State of Maharash- 
tra, AIR 1977 SC 185. 

3. In the counter-affidavit filed on be- 
half of the responden<s it is stated that 
on a representation made in this regard 
for the provision of house-sites to the 
houseless poor in Kothapalli village of 
Pithapuram taluk, the District Social 
Welfare Officer (General), Kakinada, in- 
spected the lands around the village, 
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-Kothapalii, on 29-12-1977, that the pro- 
posals for' the provision of house-sites 
to the poor houseless backward . class 
families have been initiated in consul- 
tation with the beneficiaries, that the 
village is very densely populated and 
was congested with growing unhygienic 
‘conditions and.that, therefore, there was 
-urgent necessity to release congestion in 
the village. In view of the above : facts 
it is stated that they wanted to take 
urgent measures and that, therefore, 
urgency clause was invoked. 


4. The case cited by the learned coun- 
sel. for: the petitioner was one dealing 
with acquisition of land for develop- 
ment of industrial areas and residential 
tenements for persons to live in and thus 
is for public purpose. An affidavit was 
filed in that case by the Special Land 


Acquisition Officer and it is relevant to 


-quote it here: 

“I deny the allegation that the urgency 
clause has been applied without any 
‘valid reason. I respectfully submit that 
whether an urgency exists or not for 
exercising the powers under §.-17 (1) of 
the Act is a matter solely for the deter- 
mination of the State Government or 
the Commissioner. Without prejudice to 
this, I respectfully submit that as men- 
tioned in the impugned notification, the 
third respondent found the opinion that 
the said lands were urgently required 
for the puplic purpose mentioned there- 
in, and accordingly he was pleased to so 
direct under the provisions of Sec- 
tion 17 (4) of the Act.” 


The contention raised therein on behalf 
of the State of Maharashtra, was that 
the existence of the urgency is not a 
judicial matter at all left for determina- 
tion by Courts. After that, there was a 
bare submission stating the alternative 
case that the third respondent had form- 
ed the opinion that the said lands were 
urgently required for the public purpose 
But no facts or particulars were stated 
to which the Commissioner could have 


applied his mind in forming the opimion , 


that the situation called for declarations- 
- eum-directions, under S. 17 (4). of the 
Act, to dispense with inquiries under 
S. 5-A of the Act in those cases, The 
Bombay High Court taking into consi- 
eration the fact that there were no 
facts given whatsoever on the basis of 
which it could be opined that there was 
urgency and Section 5-A could be dis- 
penséd with, held that the acquisition 
proceedings were bad. The Supreme 
Court also confirmed the said view. 


5. In the instant case it is clearly 
Stated in the counter-affidavit that: there 
was a .ot of congestion and unhygienic 
conditions and for relieving the unhygi- 
enic conditions, lands are necessary -to 
be acquired and house-sites should be 
provided urgently. It cannot be said 
that the authorities, who wanted to in- 
voke 5, 17 (4) of the Act and dispense 


with the enquiry under S. 5-A of the 


Act, have not applied their mind at all 
in this case and mechanically invoked 
S. 17 (4) of the Act. Therefore, in our 
view, tke case relied upon by the learn- 
ed course] for the petitioner does not 
support him for the reasons. given above. 


6. The learned counsel for the’ peti- 
tioner next contended on the third point 
that there are some adjacent lands which 
could have been acquired for house-sites, 
In the counter-affidavit it is stated that 
the petitioner’s land was not -selected 
due to any local influence, that it was a 
fact that there was another proposal for 
the acquisition of lands covered by 
S. Nos, 39/8 and 39/94, which are adja- 
cent to the habitation of the beneficiaries 
for whom it was proposed, and that the 
proposals in these two cases have been 


A; I; R. 
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selected in blocks in view of the better, 


way of expanding the village site. It is 
also categorically denied. that the land 
adjacent to the other proposal was deli- 
berately left out without being acquired 
and the site belonging to the petitioner 
was acquired, The land adjacent to the 
land in S. Nos. 39/8 and 39/9A i.e., the 
land covered by S. No. 38/1: belongs to 
small farmers, whose livelihood will þe 


affected if their lands are acquired, The 


Government as a matter of policy was 
not acquiring the lands of small farmers 
and therefore in that view they have 
not chosen to acquire that land. There- 
fore, we see mo substance in this point 
also raised by the learned counsel for 
the petitioner. 


7. So far as the first point is concern- 
ed, it is stated in the . counter-affidavit 
that the Notification under S., 4 (1) of 
the Act was published in ‘the locality on 
20-2-1978 and a certificate to that effect 
was obtained from the village officer. 
The learned counsel for the petitioner 
disputes the correctness of the publica- 
tion of the Notification in the village. 


This jis a matter which required enquiry 


into the facts. While exercising our 
jurisdiction under Art. 226 of the Con- 
stitution of India, we are not inclined 
to record evidence in the matter. It is 
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open for the petitioner to . agitate . the 
points in the forum available to him on 
this aspect of the case. We, therefore, 
grant ten weeks’ time from today to 
issue notice, if so advised, and take pro- 
per steps in the matter. — 


8.‘ With the above direction, the writ. 


petition is closed. There shall be no 
order as to costs, Advocate’s fee Rs; 150. 


Order accordingly. 


AIR 1979 ANDHRA PRADESH 161 
MADHAVA RAO AND RAGHUVIR, JJ. 
K. Dharmagopal Rao and others, Peti- 
tioners v. The Special Deputy Collector, 
Land Acquisition Unit, Nizamabad and 
another, Respondents. 
Pe Petn. No, 2372 of 1978, D/- 26-10 
78. 


Land Acquisition Act (1 of 1894), Sec- 
tions 18 (2), 31 (2) Proviso 2 — Mere 
signing on the Land Compensation Bills 
accompanying the notice of award under 
S. 12 (2) is not a ground for rejecting ap- 
plication for reference — Signing on 
L. C, Bills does not amount to receiving 
of amount by claimants, 


The emphasis laid in S. 31 (2) Pro- 
viso 2 is on receiving the amount, Mere 
signing on the L, C. Bills does not 
amount to receiving of the amount by 
the claimants. Therefore, it is not at all 
necessary that the L. C. Bills should be 
signed under protest, (Para 6) 


Even if the L. C. Bills were signed be- 
fore filing the application for -reference, 
it is of no consequence since signing the 
L. C. Bills cannot be construed as receiv- 
ing the money as contemplated under 
proviso 2 of S. 31 (2). Therefore, the 
Land Acquisitidn Officer was not justified 
in rejecting the application for reference 
to Civil Court under S. 18, - 


(Paras 7, 8)- 


Anno; AIR Manual (8rd Edn.) Land 
Acquisition Act, S, 18 N. 2; S. 31 N, 3. 

K. Pratap Reddy, for Petitioners; Govt, 
Pleader for L, A. on behalf of the Res- 
pondents. 


MADHAVA RAO, J.:-- This is a peti= 
tion filed. for the issuance of a Writ, 
order or direction more particularly one 
in the nature of a writ of mandamus 
directing the respondents to refer all the 
eases of the petitioners to the Civil 
Courts: in ‘accordance with the applica- 
tions filed by them under a 18 of 


: CW/CW/B94/79/GSN/LGG..: erage de 
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the. Land. Acquisition Act I of 1894 (the 
Act), . 

- 2. The facts are that. the award was 
passed on January 27, 1976. The peti- 
tioners were served with the notice of 
award under Section 12 (2) of the Act 
on February 9,-1976. The petitioners filed 
their applications to refer the matter to 
the Civil Court under Section 18 of the 
Act on February 27, 1976. While issuing 
the notice under Section 12 (2) of the 
Act, the Land Acquisition Officer has 
also forwarded what are called land 
compensation bills (L, ©. Bills} claiming 
the money from Pay and Accounts OM- 
cer. Thereafter, for a period of nearly 
two years, even though the petitioners 
are persuading the first respondent to 
refer the cases to the Civil Court, it is 
alleged the second respondent has in- 
structed him to reject the applications 
for reference on the ground that the pe~ 
titioners signed the L, C. Bills accompa- 
nying the notice under Section 12 (2) of 
the Act before filing the applications for 
reference to the Civil Court under Sec- 
tion 18 (2) of the Act. The action of the 
first respondent as well as the second 
respondent is illegal and without juris- 
diction. It is also stated that the peti- 
tioners received cheques actually be- 
tween March 23, 1976 and the end of 
Aoril, 1976, that is to say, more than a 
month later to the applications filed by 
them to refer the matter to the Civil 
Court. The contention of the respondents 
is that signing on Form C .tantamounts 
to receiving money. 


3. The Government Pleader on behalf 
of the Land Acquisition Officer, contends 


as follows: In paragraph No. 4 of the 


counter, it is stated that the petitioners 
were served with the notices under Sec- 
tion 12 (2) of the Act on February 9, 
1976 after the award was passed on 
January 27, 1976. It is also admitted that 
the petitioners filed applications under 
Section 18 of the Act before the Land 
Acquisition Officer on February 27, 1976. 
It is also admitted that the cheques for 
the compensation were issued from 
March 12, 1976 onwards to the petition~ 
ers in accordance with the award passed, 


and the money was received only after 


cheques were issued, 


4. The learned counsel for the peti- 


fioners - pointed ‘out that the rejection is 
mainly on the ground that signing the 
L. C. Bills by the petitioner was not 
under any protest and’ a ‘straight accept- 


‚ance, It can be noted that the L. C. Bills 
. were given ‘to. them-to-obtain. signatures., . 


wh s 
` 
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It is submitted by the - learned counsel 


for the petitioners that they were taken 


back by the Land Acquisition . Officer 
himself to send them to the Pay and 


Accounts Officer’s Section, to collect 
cheques so that the cheques could be 
. distributed to the parties, After the 


cheques are obtained from the Pay and 
Accounts Office, they will be given to the 
persons and their signatures are obtain- 
ed in the acquittance register. It is not 
the contention that at the time of sign- 
ing the cheques finally, they were re- 
ceived without any protest, The learned 
counsel for the petitioners submitted 
that there is no necessity of signing the 
L, C. Bills under protest at all, because 
that does not amount to receiving the 
amount by the claimants. We think there 
is sufficient force in the argument ad- 
vanced by the learned counsel for the 
petitioners, Proviso 2 of Section 31 (2) 
of the Act reads as under, which is re- 
ferred to in this connection: 

5. “Provided also that no person who 
has received the amount otherwise than 
under protest shall be entitled to make 
any application under Section 18.” 


6. The emphasis laid is on receiving 
of the amount, Mere signing on the L. C. 
Bills does not amount to receiving of 
the amount by the claimants, Therefore, 
it is not at all necessary that the L, C, 
Bills should be signed under protest, 

7. In this case, the facts, as already 
stated, show that the petitioners under 
S. 18 of the Act requested reference of 
the matters to the Civil Court on Febru- 
ary 27, 1976. The award was passed on 
Jan. 27, 1976 ie. within a month the ap- 
plications to refer the matter to the Civil 
‘Court were filed, Even if the L. C., Bills 
were signed before filing the applications, 
in our view, it is of no consequence since 
signing the L. C. Bills cannot be-constru- 
ed as receiving the money as contem- 
plated under proviso 2 of S. 31 (2) of 
the Act. 


8. In this view of the matter, we 
hold that the Land Acquisition Officer 
was not justified in rejecting the appli- 
cation, The orders of the Land Acquisi~ 
tion Officer are quashed, The writ peti~ 
tion is allowed, The Land ‘Acquisition 
Officer is directed to refer the cases to the 
Civil Court as prayed for by the peti- 
tioners. With the above directions, the 
writ petition is allowed with costs, Ad- 
vocate’s fee Rs. 150. 

ane . Petition allowed, 





C, Venkateswarlu v. G, Anjaiah 


A.L R. 
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, PUNNAYYA, J. 
Chakralą Venkateswarlu, Appellant 
v. Golla Anjaiah (died) L, R. Golla. 
Kondiah, Respondent. 
A, A. O. No, 382 of 1977; C. R. Ps, 
a of 1976 and 219 of 1977, D/- 6-10- 
! A j 


Civil P. C. (5 of 1908), O. 22, R. 10: 
O. 20, R. 12 — Passing of preliminary 
decree ~- Bringing on record legal 
representatives of deceased plaintiff or . 
defendant thereafter — Can be done at 
any time prior to final decree — No 
limitation, 


Order 22, R. 10 applies to the Tegal 
representatives to be brought on record 
in the final decree proceedings if one of 
the plaintiffs or the defendants dies 
after the preliminary decree was passed . 
and in such a case there will not be any 
period of limitation for bringing the 
legal representatives on record în the 
final decree proceedings and they can 
be brought on record at any time- before 
the final decree was passed.. Case law 
discussed. a (Para 16) 


In a stit for possession and mesne 
profits, the decree-holder after obtaining `“ 
the decres for possession and for profits, 
is entitled, at any time, to file a petition 
for “ascertainment of mesne profits. After 
the ascertainment of the mesne profits, 
the Court has to pass final decree in ac- 
cordance with the procedure laid down 
in O. 20, R. 12, C. P. C Till the decree 
is passed in accordance with the proce- 
dure laid down in O. 20, ‘R. 12, CPC, 
the suit should be deemed to be pending 
and the decree that was obtained in the 
suit shall, therefore, be taken as. preli- 
minary decree, If that be so, the pro- 
ceedings for the ascertainment of mesne 
profits will take the form of the final 
decree proceedings. In such a case, the 
legal ‘representatives of the deceas- 
ed defendant can be brought on record 
at any time in the petition for ascer- 
fainment of mesne profits, if any defen- 
dant died after the preliminary decree 
was passed, (Para 17) 

In the instan? case a suit for posses- 
sion and mesne profits was decreed 
against several defendants, An applica- 
tion for determination of mesne profits 
was filed in pursuance of the prelimi- 


*(Appeal against order of Sub-Judge, 
Kavali, D/- 3-9-19'75). . 


KV/LV/E938/78/DVT.. _- 
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nary decree, The decree ‘was, how- 
ever, reversed in appeal and thus appi- 
cation for determination of mesne profits 
was closed, Letters Patent Appeal was 
filed by the plaintiff. In- the meanwhile 
one of the defendants died and his: legal 
representatives were not joined in tke 
L. P.A. which ultimately ‘upheld. the 
decree passed by the Court of first 
instance. The decree-holder therefore, 
filed an application for restoration o2f 
application for determination of mesme 
profits, 


Held, as legal representatives of the 
deceased defendant were not implead- 
ed in the Letters Patent Appeal, the 
decree in the L. P. A. was a nullity as 
against the deceased defendant and 
hence, an application for determination 
of mesne profits was not maintainable 
against his legal representatives. Case 
law discussed, (Para 2) 


Anno: AIR Comm., C. P.C: (9th Edn), 
O. 22, R. 10, N. 22 and O, 22, R. I, 
N. 1, . 


Chronological Paras 


Cases Referred: 
(1977) 1 Andh WR 373 9, 20 
AIR 1967 SC 1786 beg ae 3 
AIR 1963 Raj 245 fw E 9, 4 
AIR 1952 Cal 579 l i 5 
AIR 1948 Cal 363 _ e o ce 
AIR 1947 Nag 75 5 
AIR 1945 Pat 380 = 5 
AIR 1942 Pat 340 -` i 13, 5 
AIR 1940 Bom 318 : 42 Bom LR 663 ` 
'13, 5 
AIR 1936 Cal 540 9, 1 
AIR 1933 Rang 318 : ILR 11 Rang 
446 -3 
AIR 1931 All 490 : ILR 54 All 25 ; 1931 


Al LJ 715 (FB). 

AIR 1930 All '779: 1930 All LJ 825 15 

AIR 1930 -Lah 329 . . 8 

AIR 1929 Nag 142 (FB) -3 

AIR 1928 Mad 914 : 
(FB) © 9, 10, -3 

AIR 1927 Oudh 561 : 


P. V. R. Sarma, Appellant in A. A. 9, 
No, 382°of 1977 and ‘for Petitioners.. n 
C. R. P’s No. 2231 of 1976 and 219 of 
1977;. S. Satyanarayana Prasad for T. 
Veerabhadrayya, for Respondent in A2- 
peal and C. R, Ps, 


JUDGMENT: — The appellant `n 
C. M. A. No, 382/1977 -is the petitionar 
in C. R. Ps. 2231/76 and 219/77. He is 
the decree-holder in O. S. No, 69/1964 
on the file of the Subordinate J udge, 
Kavali. An extent of 62' cents was 
purchased by the 5th defendant from 


ILR 61 Mad 781 
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the plaintiffs ancestor. 5th defendant 
sold it to 16th ..defendant under a sale 
deed. The petitioner (appellant) filed the 
suit O. S. No, 69/64 inthe Court of the 
Subordinate Judge, Kavali against defen- 
dants 5, 16 and the other defendant for 
possession and profits in respect of A 
schedule property. That suit was decreed. 
After the decree was passed on 13-3- 
1667, 16th defendant issued a registered 
notice through his Advocate on 5-7-1967 
informing the decree-holder that he is 
accepting the decree dated 13-3-1967 and 
hence he is not liable for profits. 5th 
defendant along with some other prefer- 
red appeal A.S. No. 1/1968. While A. S. 
No. 1/1968 was pending, the petitioner- 
decree-holder filed I. A, No. 232/67 for 


ascertainment of mesne profits, Ulti- 
mately, the appeal was allowed on 
28-10-1970. Consequently the decree in 


O. S. No. 69/64 was set aside and the 
suit was dismissed, As the suit was dis- 
missed, I. A. No. 232/67 was closed since 
the question of determining mesne profits 
did not arise in a suit which was dismis- 
sed. On 28-12-1970 ie, two months 
after the judgment and decree in A. S. 
No. 1/68, 16th defendant died, :The plain- 
tiff in- the suit preferred L.P.A. No. 97/ 
1$71, In this-L.P.A., the 16th defendant's 
legal representatives - were not implead- 
ed. Finally L.P.A. was followed. Conse- 
quently, the decree of the trial Court 
was restored, Then the decree-holder 
filed I. A: No. 499/72 for- revival of final 
decree’ ‘proceedings, That petition was 
allowed -on` 20-3-1976. Accordingly, I. A. 
No. 232/67 which was filed for determin- 
ing mesne profits and for passing final 
decree proceedings was restored: One of 
the judgment-debtors preferred a revi- 
sion petition C. R. P. No, 1024/76 in the 


- High-Court, but it was dismissed on 4-4- 


1¢77. After I; A. No. .232/67 was reviv- 
ed 8th respondent’s (16th defendant’s) 
legal representatives were not brought 
on record, The decree-holder filed I. A 
No, 500/72 on’ 11-10-1972 to bring the 
legal representatives of the 8th respon- 
dent on record,- He also filed I. A. 
No. 501/72 for setting aside the abate- 
ment. At the time of filing these peti- 
tioris, the decree-holder did not file the 
petition for condonation of delay in filing 
the petition for setting aside the abate- 
ment, as he thought that the limitation 
would start from the date of his know- 


ledge, and as at the time of the death of 
the 8th respondent he was at Secunde- 
rabad and he was, therefore, not aware 
of the death of the 8th respondent. But 
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later he filed a petition I. A, No. 93/74 
for condonation of delay in filing the 
petition for setting aside the abatement. 
These petitions were opposed. The lower 
Court dismissed I, A. No. 93/74. Conse- 
quently, he dismissed I. A. Nos. 500 and 
501 of 1972. 


2. Against the order of dismissal of 
I. A. No. 93/74 the decree-holder filed 
C. R, P. No. 2231/76. Against the order of 
dismissal of I. A. No. 500/72 the decree- 
holder filed C. M. A. No, 382/77. Against 
the order of dismissal of I, A. No. 501/72 
the decree-holder filed C. R. P. No. 
219/77. 


3. Sri P. V. R, Sarma, the learned 
counsel for the appellant in C. M. A. 
No. 382/77 and the petitioner in C. R, Fs 
contends that if the petition for condo- 
nation of delay is allowed, consequently 
the petition I. A. No. 500/72 for bringing 
on record the legal representatives of 
8th respondent could have been allow- 
ed and consequently the petition I. A. 
No. 501/72 for setting aside the abate- 
ment of the main petition could have 
been allowed. He, therefore, contends 
that the petition for condonation of delay 
thus assumes importance. He also con- 
tends that there is no period of limitation 
for bringing on record the legal repre- 
sentatives of the deceased in I A 
No. 232/67 which is a petition for mesne 
profits and for passing the final decree. 
According to him, a petition for mesne 
profits can also be treated on par with 
a final decree proceeding and if one of 
the defendants died after a preliminary 
decree was passed, the legal repre- 
sentatives of the deceased defendants 
can be brought on record in the final 
decree proceedings at any time. as such 
a case is governed by R. 10 of O. 22 and 
consequently the legal’ representatives 
of 16th defendant can be brought on 
record. 


4, The learned counsel for the res- 
pondent, on the other hand, contends 
that it is false for the petitioner to say 
that he was at Secunderabad at the. time 
of the 8th respondent and in fact he was 
visiting Kavali Sub-Court and Gudur 
very often in connection with the suit 
and he knew the death of 8th respon- 
dent even on the day when the 8th res- 

pondent died and hence the delay should 
“not be condoned and the learned Sub- 
ordinate Judge has rightly refused to 
condone the delay and dismissed the 
petition I, A. No. 93/74 and as ‘the legal 
representatives 


cannot ~ be’ brought on- 


A. LR. 


record within the prescribed time, the 
petition J. A. No. 232/67 stands abated. 
He further contends that. the petition 
I. A, No, 232/67 is for ascertainment of 
mesne profits and it cannot, therefore, 
be treated on par with the final decree 
proceedings and R. 10 of O. 22 does not 
apply and it is rule 4 of Order 22 that 
is applicable and hence the petitioner’s 
contention that the question of limita- 


. tion does not arise cannot be accepted. 


He also contends that the legal represen- 
tatives of 8th respondent were not im- 
pleaded in L, P. A, No. 97/71 though the 
8th respondent died after the Judgment 
and decree passed in A. S. No. 1/68 and 
hence the decision in L. P. A, No. 97/71 
does not bind the legal representatives 
of the 8th respondent and consequently 
the decree in O. S. No. 69/64 does not 
bind the legal representatives of the de- 
ceased 8th respondent though the effect 
of the decision in L. P. A, No. 97/71 
is the restoration of the decree in O. S. 
No, 69/64. He argues that when the de- 
cision in L P A No. 97/71 does not bind 
the legal representatives of the 8th re~ 
spondent because of the fact that they 
were not brought on record in the said 
L. P. A. the decree-holder cannot pro~ 
ceed against the legal representatives of 
the 8th respondent for ascertainment of 
mesne profits under I. A. No. 232/67. 


5. From the material facts stated 
above, it is clear that while the appeal 
A. S. No. 1/68 was pending - I. A. 
No. 232/67 for ascertainment of mesne 
profits was filed and then the Court also 
appointed the Commissioner and the 


Commissioner filed his report after en- 


quiry. But no final orders were passed 
in I. A. No, 232/67, as the appeal A. S. 
No. 1/68 was. allowed by the High Court 
resulting in the dismissal of the suit. 
Consequently, the judgment and decree 
in ©. S. No. 69/64 were set aside, Be- 
cause the suit was dismissed, the Court 
felt it necessary not to pass any final 
order in I. A. No. 232/67 and dismissed 
(it) on 15-12-1971. As. the decree-holder’ 
filed L, P. A. No, 97/71 in the High 
Court against the judgment in A. S, 
No. 1/68 and it was allowed, the decree 
passed in O. S. No. 69/64 was restored. 
Because the decree. was restored, 
the decree-holder is entitled to file I. A. 
No. 499/72 for restoration of IA No. 232/ 
67 for mesne profits, 


6. It is not in dispute that the 8th 
respondent who was the 16th defendant 
in the. suit died after A. S. No. 1/68 was 
allowed.. But his- legal representatives 
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‘were not - impleaded . in L.P, A 


No. 97/71, 
= 7, When the legal eprint Ta of 


8th respondent were not impleaded in 


L. P. A. No. 97/71 what does it follow? 


I have already stated above ` that ‘by 


virtue of the judgment and decree in 
A. S. No. 1/68, the judgment and decree 
passed in O. S. No. 69/64 were set aside. 
16th ‘defendant died after the disposal 
of the appeal. Though the plaintiff 
knew the death of 16th defendant, he 
did not choose to implead the legal re- 
presentatives of the deceased-16th de- 
fendant in the L. P, A. No. 97/1971 filed 
by him against the judgment and decree 
in A. S. No. 1/1968. As the legal re- 
presentatives of the 16th defendant (who 
died after the disposal of the appeal) are 
not brought on record in the Letters 
Patent Appeal after it was allowed, the 
decree in L. P. A, would be treated as 
nullity as against the dead person i.e., 
16th defendant, If that be so, the peti- 
tion I. A. No, 232/1967 as against the 
legal representatives of the 16th defen- 


_dant is not maintainable. 


' § But Sri Sarma contends that be- 


cause the 16th defendant died after the 
decree was passed.in the suit and be- 


i. cause the decree was restored as-a re- 


sult of the decision in L., R. A. No, 97/ | 
_ 1971, the question of abatement does not 
‘ arise and the legal 
-the 16th defendant can be brought on . 


representatives of 


. record in I. A. No. 232/1967. . 


roa 
wr ke 
- 


9. Sri Sarma relies upon the ruling 
of Division Bench of this ` Court in K. 
Venkata Rao v. P. Papa Rao (1977) 1 


` Andh WR 373 and the decision in Peru~ 
‘mal 
‘ Mad, 701:(AIR 1928 Mad 914) (FB), 


‘Pillay v. Perumal Chetty ILR -51I 


' Priyabala Dassi v. Sarajubala Choudhu- 


we 


© v, Chhabimoni Dasi AIR 1948 Cal 
* and Poornachand v. Shriram AIR 1963 
* Raj 245, in support of his contention. 


rani, AIR 1936 Cal 540, Bhushan Chandra 
363 


-10. In-K. Venkata Rao v. P. Papa 


- Rao (1977) 1 Andh W. R. 373 the Divi- 


sion Bench of this court held that im- 


- pleading of the legal representatives of 


. the deceased-defendant in the final de- 


cree proceedings is a legal formality, but 
it should be necessarily complied with 


“ and it can -be done at any time and the 


delay in impleading legal representa- 


_ tives of the deceased-defendant does not 
` “operate abatement of- 
merely because abatement does not ope- - 
“ rate even though there is delay in im-. 
-of the. 


the suit. But 


` pleading legal ‘representatives - 


- C. Venkateswarlu v, G. Anjaiah (Punnayya J.) 


[Prs. 6-12] A.P. 165 


deceased-defendant, --it .cannot be - said 
that there is no necessity for impleading 
tnem- in the final decree proceedings. 
The Division Bench followed the Full 
Bench decision of the Madras High Court 
in Perumal- Pillai v. Perumal Chetty 
ILR 51 Mad. 701: (ATR 1928 Mad 914) 
in which it was held that in their opi- 
nion O, 22 Rr. 3 and 4, CPC do not apply 
to a case where the deceased-de 
fendant died after the preliminary de- 
cree was passed and it is R, 10 of O. 22 
that is applicable to it and (if) that be 
so, the legal representatives of the de- 
ceased defendant can be brought on ` 
record in the final decree proceedings 
even at a belated stage, as abatement 
does not operate even if the delay was 
caused in bringing the legal representa- 
tives of the deceased-defendant in the 
final decree proceedings. 


11. In Priyabala Dassi v, Sarajubala 
Choudhurani, AIR 1936 Cal 540 it was 
held that where a preliminary decree 
has been passed directing ascertainment 
of mesne profits and some of the plain- 
tiffs died after it, the suit does not abate 
by reason of the non-substitution of the 
legal representatives of the deceased- 
plaintiffs within the time limited by law. 


12. In Bhusan Chandra v. Chhabi- 
moni Dasi, AIR 1948 Cal 363 it was held 
that where in a suit for partition and 
accounts, one of the defendants ` dies 
after the passing. of preliminary decree 
and -his heirs are not brought on record 
within limitation, the suit will not abate 
with regard to such defendant by rea- 
son of O. 22 R, 4 as the provisions. of 
that rule cannot apply to such a case, 
To such a case the provisions of O, 22 
R..10 will apply and the suit can be con- 
tinued at any time after bringing on re- 
cord the heirs of the deceased defendant 
with the leave of the court. The phrase 
“right to sue” in Order 22 Rule 4 in- 
dicates that the rule contemplates the 
stage of a suit before the decree is pas- 
sed, After a decree has been passed it 
cannot be said that the plaintiff has still 
a right to sue, for, on the making of the 
decree the rights of the parties are set- 
tled and defined by. the decree. They 
acquire rights on the basis of .a decree 
or incur liabilities fixed by the decree 
and those rights. and liabilities remain 


- unless and until the decree is varied or 


set aside. If, however, the case does 
not come within.the terms of O. 22, R. 4 


it. would come within the terms of .Q. 22 


166 A. P, [Prs. 12-14] 


R.:10. The relevant portion of that- rule 
runs as. follows :- © 

“In other cases......0f devolution. of 
any interest during the pendency of a 
suit, the suit may, by leave of the Court 


be continued by or against the person. 


to or upon whom such interest has come 
or devolved”. 

The words “other cases” occurring in 
that rule mean cases other than provided 
for in Rr. 3, 4 and 8 of that Order, 
The period, of limitation for making an 
application under R. 4 of O. 22 is 99 
days. from the death. Sub-rule (3) of 
R. 4 runs as follows :- 


"Where within the time limited by 
law no application is made under sub<« 
rule (1), the suit shall abate as agains? 
the-deceased defendant”. 


13. The learned Judges observed thaf 
this rule contemplates the stage of a 
suit before the Decree is passed. That 
is indicated by the phrase “right to sue”, 
After a decree has been passed, it can- 
not be said that the plaintiff has still a 
right to sue, for, on the making of the 
decree, the rights of the parties are set- 
tled and defined by the . decree.. They 
acquire rights on the basis of the decree 
or incur liabilities fixed by the Decree 
and those rights and liabilities remain 
unless or until the decree is varied or 
set aside, - 
served that when — a preliminary -decree 
has been passed it is quite inappropriate 
to talk about the “right to sue” surviv- 
ing, which is the phrase used in sub-rule 
(1) of O. 22 R. 4. On that view of the 
matter the learned Judges held that the 
cases referred to before them do not 
come within the provisions of O, 22 R. 4 
and for the same reason within the pro- 
visions of `Ó. 22 R. 3, According to the 
language of O. 22 R. 10 where death oc- 
curs after the preliminary decree must 
come within that rule, viz, R. 10 and 
there ‘is ‘no. period of limitation fixed 
with regard to matters coming under the 
said rule. This view, the learned Judges 
further observed, expressed “by them 
would not’ create ‘any inconsistency 
where the death of a party occurs dur- 
ing the pendency of an appeal, for, in 
that case, the words “right .to appeal” 
will have to be substituted by reason of 
the provisions of rule 11 in the place of 
“he words “right to sue” occurring in 
Rr, 3 and 4. The learned Judges also 
observed that the view they were taking 
is the view that has been adopted in all 
the High Courts except the Allahabad 
High Court in ILR 54 All 25 (at Pp, 39 


C, Venkateswarlu v. G. Anjaiah (Punnayya J.) 


‘The learned judges further `ob- 


A.LR, 


and 40): (ATR 1931 All-490 at P 497) 
(FB). The point was considered by the 
Full Benci: of the Madras High- Court in 
ILR 51 Mad 701: (AIR 1928 Mad 914), 
by a Division Bench of the Bombay 
(High Court) .in 42 Bom LR 663: (AIR 
1940 Bom 318, by the Rangoon High 
Court in ILR 11 Rang, 446: (AIR 1933 
Rang 318), by the Nagpur High Court 
(Full Bench) in AIR 1929 Nag 142, by 
the Lucknow High Court in AIR 1927 
Oudh 561, by the Lahore High Court in 
AIR 1930 Lah 329 and by the Patna 
High Court in AIR 1942 Pat. 340, 


14. In Poornachand v. Shriram AIR 
1963 Raj 245, the appellants are brothers. 
Between the years 1936 and 1939 their 
mother obtained loans from one Ram- 
dhan father of respondents 1 and 2 and 
executed four mortgage deeds on dit- 
ferent dates. Ramdhan brought a suit 
for recovery of the entire mortgage 
money secured by all the said docu- 
ments, against the present appellants on 
14-3-1946 in the court of sub-Judge, 
Ajmer. That suit was at the request of 
the parties, referred by the court to the 
arbitration of two persons. The arbitra- 
tors gave their award on 21-12-1949, 
Against the said award two separate ap 
plications were presented by ` the de 
fendants under S. 30-of the Arbitration 
Act, 1940 for getting it set aside. -These 
applications were- dismissed ‘on 3-12-1951. 
On appeal to the Court ‘of Judicial Com- 
missioner, Ajmer it was- held. that the 
procedure , adopted :by the lower court 
was irregular and so the case was re- 
manded: on 19-11-1953. The Sub Judge 
after recording evidence and hearing 
the parties again rejected the defendants 
objections. on: 30-12-1954, The defendants 
again appesled to the court of Judi- 
cial- Commissioner and the order of the 
Sub Judge was -again set aside and 
again the matter: was remanded to the 
Sub Judge on 9-1-1956, After hearing 
the parties again the Senior Civil Judge 
dismissed the defendants objections’ -on 
10-12-1956 and passed a decree in fav- 
our of the plaintiffs in terms: of the 
award dated 21-12-1949. Against the 
order dated “10-12-1956 refusing to set 
aside the award, ‘the defendants , filed 
three separate appeals which were heard 
by a Division Bench of this court and all 
those appeals were dismissed by ona 
judgment on 3-7-1961. During the pen- 
dency of the appeals before the High 
Court, ‘the original plaintiff died on 10- 
2-1959: The Ae moved an ap- 
plication under O, 22 R, 4' of the Civil 
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P. C. for substitution of the res spondents 
as legal representatives of the deceas- 
ed plaintiff, The application was alloved 
and they were substituted as legal re- 
presentatives of the deceased Ramdhan 
in appeal Nos. 5, 6 and 11 of 1957. While 
the said appeals were pending in the Egh 
Court an application for final decrea 
under order 34 Rule 5 CPC and for. 
directing the sale of the mortgaged gro- 
perty was filed. Another application 
under O. 22 Rr. 3 and 10 CPC was else 
filed praying that the present respon-~ 
dents be impleaded as legal represerta~ 
tive of the deceased Ramdhan. These 
applications were dismissed on, 3}-8- 
1960, on the ground that Sri Muksand 
Ram was not properly appointed az a 
counsel and, therefore, they were rot 
maintainable, Thereafter the respon- 
dents filed three applications in the ccurt 
of Senior Civil Judge on 14-9-1960. One 
of them was filed for obtaining fina] de~- 
cree under O. 34 R. 5, Another one was 
filed under O, 22 R. 10 and the third 
under Ss. 5 and 14 of the Indian Limi- 
tation Act for condonation of the de-ay. 
All the three applications were dispcsed 
of by the learned: Senior Civil Judge in 
favour of the respondents. Against “hat 
judgment and decree an appeal was filed 
before the High Court. 


15. The learned Judges held that be- 
cause the plaintiff Ramdhan had filed a 
suit for mortgage money by sale of the 
mortgaged property and he having ob- 
tained a preliminary decree it was no 
longer open to him to file another suit 
on the same cause of action. After the 
preliminary decree was passed in his fav- 
our, the right to sue did not survive and 
so the language of O. 22 R, 3 could not 
apply in terms, The learned Judges ob- 
served that they agreed with the view 
taken by the learned Judges of the Bom- 
bay High Court in Dawarali Jaferali 
Saiyad’s case (AIR 1940 Bom 318), The 
learned Judges observed that it may be 
pointed out that the same view has teen 
consistently held by the learned Judges 
of the Patna High Court in Shanti Devi 
v. Khodai Prasad Singh (AIR 1942 -Pat 
340), Raghunandan Sahu v. Badri Pardey 
(AIR 1945 Pat 380) and the same view 
was followed by the learned Judges of 
the Nagpur High Court in Eknath Ram- 
fiwanji v. Hanmanthram Raghunath 
(AIR 1947 Nag. 75) and also by the Zal- 
cutta High Court in Tara Pada Rar v. 
Shyama Pada Ray (AIR 1952 Cal 579). 
The learned Judges then obs2rved that 
in view of the consensus of opinioxr of 


C. Venkateswarlu. v. G. Antaiah (Punnayya J.). 


' [Prs, 14-19] A.P., 167 


the learned Judges of the High Courts of 
Bombay, Patna, Calcutta and Nagpur 
they find themselves unable to follow 
the view of the Allahabad High Court 
in Ammolsingh’s case (AIR 1930 All. 
779). 

16. From these rulings it is clear that 
O. 22 R. 10 applies to the legal repre- 
sentatives to be brought on record in 
the final decree proceedings if one of 
the plaintiffs or the defendants dies 
after the preliminary decree was passed 
and in such a case there will not be any 
period of limitation for bringing the 
legal representatives on record in the 
final decree proceedings and they can 
be brought on record at any time before 
the fina] decree was passed. 


17. It is now well settled that in a 
suit for possession and mesne profits, the 
decree-holder after obtaining the 
cree for possession and for profits, is 
entitled to file a petition for ascertain- 
ment of mesne profits, After the ascer- 
tainment of the mesne profits, the Court 
has to pass final decree in accordance 
with the procedure laid down in O. 20, 
R. 12, C. P, C. Till the decree is passed 
in accordance with the procedure laid 
down in O. 20, R. 12, C. P. C. the suit 
should be deemed to be pending and 
hence the decree that was obtained in 
the suit shall, therefore, be taken as 
preliminary decree,. If that be so, the 
proceedings for the ascertainment of 
mesne profits will take the form of the]. 
final decree proceedings. In such a case, 
the legal representatives of the deceas-~ 
ed defendant can be brought on record 
at any time in the petition for ascer 
tainment of mesne profits if any defen- 
dant died after the preliminary decree| . 
was passed in view of the above cited 



















rulings, Accordingly, the legal -repre- 
sentatives of the 16th defendant can, 


therefore, be brought on record in I. A. 
No, 232/1967. 


18. But the matter does not stop with 
this. The learned counsel for the res- 
pondent contends that the 16th defen- 
dant’s legal represetatives were not im- 
pleaded in L. P.A. No. 97/1971 and as 
such the decision in the L.P. A. does 
not bind the legal representatives of the 
16th defendant though he was implead- 
ed in A. S. No. 1/1968, 

19. It is not in dispute that the 16th 
defendant died after the judgment and 
decree were passed in A, S. No, 1/68. 
It is also not in dispute that as a result 
of the decision in A. S. No. 1/1968, the 
judgment, and decree ‘passed in O, S. 
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No. 69/64 were set aside. The de- 
cree. set aside by the decision in A, S. 
No, 1/1968 was restored by the decision 
in L, P.A. No. 97/71. Hence the decree 
in L.P.A. No. 97/71 was nullity in so far 
as 16th defendant was concerned, as he 
was dead by the date of the decree in 
the L.P.A, l 


20. Sri Sarma relies upon the deci- 
sion of the Supreme Court in Mangal 
Singh v. Rattno AIR 1967 SC 1786 and 
contends that the failure to implead 
the legal representatives of 16th defen- 
dant in the L.P.A, does not affect the 
decree in O. S. No. 69/64, In the Supreme 
Court case, the plaintiffs suit for posses- 
sion of land against defendants 1 to 4 
was dismissed by trial Court, The plain- 
tiff, therefore, preferred appeal against 
defendants 1 to 3 and the 4th defendant 
‘was impleaded as pro forma respondent. 
That appeal was decreed against the 
defendants 1 to 3, Then defendants 1 to 
` 3 preferred an appeal in the High Court 
impleading 4th defendant as pro forma 
respondent. That appeal was dismissed 
by the High Court. Then defendants 
1 to 3 preferred appeal to the Supreme 
Court, impleading plaintiff and defen- 
dant No. 4 as respondents, During the 
pendency of the appeal one of the 
defendants-appellants died and his legal 
representatives were brought on record 
as appellants, Smt. Rattno also died and 
her legal representatives were implead- 
ed as respondents. Later, 4th defendant 
Ishar Singh who was respondent in the 
appeal also died, The application to bring 
his legal representatives on record was 
dismissed by the order of the Supreme 
Court on 14-9-1965 in C. M. P, No. 1589/ 


55. In view of this order a preliminary . 


objection was raised at. the time of hear- 
ing the appeal by the legal represen- 
catives of Smt. Rattno. The objection was 
that the appeal had abated on account 


of the failure of the appellants to im- 
plead the legal representatives of 4th 


defendant, Their Lordships held that 
though the plaintiff has come forward 
with the allegation that she had been 
dispossessed -by the four defendants 1 to 
4 4th defendant in his written state- 
ment repudiated the claim and put for- 
ward the plea that he had not disposses~ 
sed the plaintiff and further supported 
the claim of the plaintiff by pleading 


that there had been no Karewa marri- - 


. age between them. The suit was dismis- 
‘sed by the trial Court, 
by the first appellate- Court ‘only against 


`- defendants’ 1-to‘3,° -treating 4th* defen= 


. tion, : 
on the basis of decree in O. S, No. 69/64/ - . 
after the -decision in the L. P. A. should] ~. 
be deemed . to stand abated as against). -- 
It was decreed: 


AIR. Tag 


dant as a pro-forma defendant, In those . 


circumstances. 
the case came up before the High Court, 


the dispute was confined between Smi. - 


Rattno, the legal representatives of the 
original plaintiff on the one side and 
defendants 1 to 3 on the other side. 
Defendants 1to 3 sought vacation of 
the decree for possession which had been 
granted against them in favour of Smt. 
Rattno. 4th defendant against whom the 
suit had not been decreed at all thus 
became an unnecessary party, In these 


circumstances even if 4th defendant had. 


not been impleaded as respondent in the 
High Court relief claimed by defendants 
1 to 3 in the Court against Smt. Rattno 
could have been granted, without bring- 


-ing into effect any contradictory decrees. 


In the appeal in the Supreme Court also 
4th defendant was an unnecessary party 
and consequently the failure to implead 
his legal representatives as respondents in 
the appeal after his death does not affect 
the right of defendants 1 to 3 to claim 
the relief for which they have come up 
to the Supreme Court in appeal. Thus 


their Lordships rejected the preliminary .. 


objection. 

21. I do not think that this decision 
helps the  plaintiff-decree-holder. In 
that case, 4th defendant was actually 
impleaded in the appeal before the Sup- 
reme Court and the Supreme Court re- 


it. is obvious that when : 


fused to permit the legal representatives ` 


of the 4th defendant to be brought on ` 


record after the death during the pend- 
ency of the appeal on the ground that 
4th defendant was a pro forma respon~ 
dent in the appeal and there was no 
decree against the defendant and he was 
sailing with the plaintiff. ) 


22, In the case on hand, there was 


‘a decree against 16th defendant and it 


was set aside in A. S. No. 1/68. As a 
result of the decision in A, S. No. 1/68, 
there was no decree against 16th de- 
fendant. But as a result of the decision in 
L. P. A. No, 97-71, the decree was passed 


in O.S. No. 69/64, By the date of thej 


decree passed in the L.P.A. 16th de- 
fendant was dead. ‘Hence the decree in 
the L. P. A., against the 16th defendant 


should be deemed to be nullity as against! | 


the 16th defendant and hence the peti- 
1. A. No. 232/67 which was filed 


16th defendant. Consequently, the legal 
representatives 


a 
# 


l nta are entitled: to- plead} ` ` 
-that -they are not-bound-by the decision: -4+ 
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in the L. P. A, and the decree in tks 
L. P. A. was nullity as against (6th 
defendant. Under these circumstance, 
the petition T. A, No, 232/1967- is no 
maintainable as against the legal repre- 
sentatives of the 16th defendant sine? 
the decision in the L. P, A. does nat 
bind them and is nullity as against tlə 
16th defendant. Hence the petition 7. a. 
No, 232/67 is dismissed as against tka 
legal representatives of the deceas- 
ed 16th defendant, 

23. In the result, the Civil Misc, Ap- 
peal as well as Civil Revision Petiticn 
are dismissed, but without costs, 

Appeal and Petiticn 
dismissed, 
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SAMBASIVA RAO AND 
PUNNAYYA, JJ. 
Smt. Suvarna, Appellant v, 
Achary, Respondent, 
A. A, O. No, 363 of 1976, D/~ 22-5- 
1978”, 


Hindu Marriage 'Act (25 of 1955), Sec- 
tion 12 (1) (a) (as amended by Amend- 
ing Act (68 of 1976)) — Impotency af 
husband — Proof — Effect of amend- 
ment of 1976 — Impotency vis a vil 
plaintiff is enough — Total impotence 
need not be proved. | 


After the amendment of CI, (a) ad 
sub-sec, (1) of S 12 Hindu Marriage 
Act by Amending Act 68 of 1976 a wiz 
seeking a decree of nullity of marriage 
need no more prove that the husbara 
was impotent at the time of marriage 
and continued to be so when the pet 
tion was filed. It is enough if it is pros 
ved that the marriage has not been cor- 
summated and the absence of consum 
mation is due to the impotency of ths 
husband, Proof that the husband 3 
wholly and totally impotent ie, ir- 
potent with other women as well is alsa 
mot required. Where the medical evä- 
dence clearly proved that the petitiones 
wife remained a virgin even after her fi_- 
ing the petition under S. 12 (1) (a) for nu— 
lity of marriage and the Responder 
husband’s case that he had had segu: 
intercourse with the Petitioner many 


G. M 


times was found to be false, Held,: | 


"(Against order of 2nd Addl. Judge, City 


Civil Court, Hyderabad, D/- 17-1-1976 
EV/LV/D861/16/T VN SAR. ų EF, 


. this. appeal,- 


‘(Pr 1] A.P. 169 
the court could presume that the mar- 


riage had not been. consummated due 


to impotency of the respondent, Fur- 
ther held. that the medical evidence on 
the part of the husband was non-com- 
mittal and. incomplete in that the im- 
portant tests of erection and ejaculation 
were not done, ATR 1966 All 150, Foll. 

(Paras 6, a 10, 12, 14, 15) 

Editorial Note :— 


The Amendment of S. 12 (4) (a) of the 
Hindu Marriage Act 1955 by Act 68 of 
1976 makes it clear beyond possibility of 
any dispute that in order to obtain a 
divorce on the ground of impotence, it 
is not necessary to prove that the de- 
fendant was totally impotent and that 
divorce can be granted even if the im- 
potence is only with regard to a parti- 
cular woman (namely the plaintiff, in 
this case), See also Kishore Sahu v, 
Snehprabha Sahu, AIR 1943 Nag 185 
(190) (SB) (The incapacity need not be 
physical but may be due to psychiatric 
causes). 


The section as if stood before the 
Amendment of 1976 did not make this 
paint clear and merely used, the word 
“impotent”, The wording might be con- 
strued to mean general or total im- 





potency and to exclude the sense of Te- 


lative impotency, such as impotence vis 
a vis the plaintiff, so that such viola- 
tive impotence would not have amounted 
to to “impotence” under the clause and 
hence would not have been a good 
ground for granting a decree for divorce. 
The Amendment of 1976 has made it 
clear. beyond doubt that such a view 
cannot be correct under the Amended 
law although contrary view might have 


possibly been” arguable prior to the 


Amendment. 
Anno: ATR Manual a Edn.) Hindu 
Marriage Act, S. 12, N. 
Cases Referred: pee ical Paras 
AIR 1966 All 150:1965 All LJ 453 11 
M. Rammohan Rao, 


Trimbak Rao Deshmukh, 
dent, 


for Appellant; 
for Respon- 


SAMBASIVA RAO, J.: E © 
cessful petitioner in O. P. No. 149/73- on 


the file of the Second Additional J udge, 
City Civil Court, Hyderabad, has. filed 
She failed ‘in her attempt 
to secure a declaration. that -her marri- 


age with-the respondent- Wasa cnullity now oh art 
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the ground covered by S, 12 (1) of the 
Hindu Marriage Act. 


2%. We may mention that this appeal 
has been heard once by our learned 
brothers Sheth and Jeevan Reddy, JJ. 
and- was allowed, But this judgment 
was set aside and the appeal was re- 
stored on the application of the respon- 
dents Counsel on the ground that’ he 
had not noticed the posting: of the appeal 
in the cause list and that was why he 
was absent when it was heard and dis- 
posed of, We would like to point ouf 
that we have heard the appeal afresh 
and are deciding the case without any 
reference to the judgment rendered by 
our learned brothers. 


3. We will refer to the parties as 
they were arrayed in the original peti- 
tion, The date of the marriage between 
the parties is not in dispute, It is 2nd 
June, 1972. The petitioner, however 
would say that the nuptial ceremony was 
fixed and ostensibly performed on 29th 
of June, 1972. The respondent, however. 
would say that it took place in Oct, 1972, 
The actual date of the ceremony, how- 
ever, is immaterial for the decision in 
the case, It is the positive case of the 
petitioner that her marriage has never 
been consummated by the respondent 
on account of his impotency, He clearly 
confessed to his inability to perform the 
sexual act, Still she lived with him for 
some time but without any sexual con- 
tact, between them. Thereafter she 
filed the petition for a declaration that 
their marriage was null and void by 
virtue of S. 12 (1) of Hindu Marriage 
Act, The respondent takes up the de- 
finite stand that he has been potent and 
has consummated the marriage anċ 
has had. sexual intercourse with the 
petitioner several times before she left 
him for her parents’ house. He attri- 
butes lack of bona fides to the petitioner 
fin filing this petition because he had 
refused to leave his parents’ house and 
to live with her parents, 


4. The Lower Court found, as a fact, 
that the petitioner remained a virgin till 
after the filing of the petition and until 
she was examined by the doctor. Stil! 
it came to the conclusion that the peti- 
tion should be dismissed because the 
petitioner had fa¥led to prove that the 
respondent owas impotent by the date 
of the filing of the petition. In fact the 
lower Court also expressed the view 
that it was not proved that tha respon- 
dent was impotent, ` 


Suvarna V. G. M. Achary (Sambasiva Rao J.) 


A.L R. 


-3. In this appeal Sri M. Ramamohana 
Rao learned counsel for the appellant 
wife raises two contentions viz., firstly 
that the lower Court went wrong in 
thinking that the. petitioner was requir- 
ed to establish that the respondent was 
impotent on the date of the petition 
also. and secondly that the petitioner 
had failed to prove that the respondent 
was impotent, 


6. As far as the first contention is 
concerned it need not detain us for long. 
There is an amendment effected to Sec- 
tion 12 (1) (a) by Amending Act 68 of 
76 by virtue.of which cl, (a) of S..12 (1) 
has been recast to the following effect; 

“Any marriage solemnised, whether 
before or after the commencement of 
this Act, shall be voidable and may be 
annulled by a decree of nullity on any 
of the following grounds, namely :- 


(a) that the marriage has not been 
consummated owing to the impotence 
of the respondent”, 


By virtue of S. 39 of the Amending Act 
68 of 1976, it is the amended law that 
should apply to and govern all pending 
matters. ‘Therefore, it is conceded by 
the. learned counsel for the . respondent 
and rightly so because of S. 39 of the 
Amending Act, that what should be ex- 
amined by the Court is whether the 
petitioner has succeeded in showing that 
the: marriage has not been consummated 
owing ta the impotence of the: respon- 
dent. It is not, therefore, necessary, as 
the lower Court: thought on the basis 
of the old law, for the petitioner to 
show that the respondent continued to 
be impotent even on the date of the 
petition. i 

7. Now the petition for nullity of the 
marriage, as we have already pointed 
out, is based on the ground that the 
marriage of the petitioner has not been | 
consummated owing to the impotence 
of the respondent. It is immediately seen. 
that two ingredients must be establish- 
ed in order to get a decree under cl. (a). 
They are: (1) the marriage has not been 
consummated, and (2) the absence of 
consummation is because of. the im- 
potence of the respondent, - The gues- 
tion now is whether these two aspects 
have been established by the petitioner, 


8 In regard to the first aspect, the 
lower Court itself had found, as we have 
already said, that the marriage of the 
petitioner with the respondent has not 
been consummated and that the peti- 
tioner has remained a virgin. This find- 
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ing is also disputed by Sri Triambaka 
Rao Deshmukh learned counsel for the 
respondent, We are, however, unabl2 
to uphold the objection of Sri Deshmukh. 
The evidence on record, particularly th= 
medical evidence, is adequate to show 
that the petitioner remained a virgin 
till the time she was examined by th= 
doctor. That examination took plac 
long after the petition. was filed and et 
the instance of the petitioner hersel-. 
The Court referred the petitioner for 
medical examination to an experienced 
gynaecologist who has been examined s 
PW 3. She is well qualified because 
she has obtained not only the diploma 
DGO but also the post-graduate degree 
M. D. In her evidence she found the 
following salient features in the peti- 
tion. (1) External genitals well deve- 
loped, healthy, not sagging. (2) Hy 
menal orifice is very small about 1 c.m. 
in diameter. Hymen edge is smootk. 
No saggedness and is firm, (8) Orifice 
admits tip of little finger with great dit- 
ficulty. She stated that she had issued 
the certificate Ex. A-3, wherein she hai 
stated these features and expressed the 
opinion that the petitioner was a virgin. 
The same opinion she repeated in her 
evidence as well. In the cross-examinz- 
tion it was brought cut that hymen 
was not situated very deep, The hymen 
orifice has got one opening. An elastic 
and fleshy hymen may not be ruptured 
at the first act of coitus. But a firm 
hymen ruptures at the first act of coitus. 
In the case of the petitioner there wes 
no rupture. She examined: the breas’s 
and found them to ‘be well developed. 
All the points she’ had noted together 
point out that the Pe oner was a vir- 
gin. 

9. Modi in his Medical J urisprudence 
and Toxicology, 19th edition at page 310 
says this: 


“Normally the hymen | is ripened: bey 
the first act of coitus, though it may 
persist even after frequent acts. of coitrs 
if it happens to be loose, folded and elas- 
tic or thick, tough and fleshy.” 


But the Doctor here has pointed ott 
that the hymen edge was smooth am 
there was no saggedness but was firm 
and a firm hymen ruptures at the first 
act of coitus. She was positive in say- 
ing that there was no’ rupture on the 
hymen. At page 312 Modi further points 
out that the intactness of the hymen wes 
always held to signify the physical vir- 
ginity of a woman -> 


Suvarna v. G..M; Achary (Sambesiva Rao. J.) - 
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“If in a woman with an intact hymen, 
the edges ‘of the membrane are dis- 
tinct and regular, with an orifice of 
small dimension; which allows the ter- 
minal phalanx of a finger to penetrate 
and the hymen is well stretched, all the 
presumptions are in favour of true vir- 
gZinity or in other words, all the pre- 
sumptions are in favour of non-penetra- 
tion of the penis -into the vagina, On 
the other hand, if in a woman who -has 
an intact hymen, the hymenal orifice 
lets one, two or more fingers pass 
through easily, one can conclude that 
the woman can most certainly be a 
virgin, but also that a body of the size 
of the penis in erection could perfectly 
well pass through the hymenal orifice 
without rupturing it once or several 
times.” 


Going by these tests which PW 3, the 
doctor, has carefully followed, it is 
found that the hymen was intact. Its 
orifice is very small and that it admits 
oz even the tip of a little finger with 
great difficulty. The orifice has no sag- 
gedness but is firm. There was no rup- 
ture on the orifice. When a firm hymen 
ruptures at the first act of coitus and 
when the petitioner’s orifice was firm and 
there was no rupture on it, the opinion 
expressed by the dector appears to be 
unexceptionable We, therefore, agree 
with the trial Court in coming to the con- 
clusion that the petitioner remained a 
virgin till after the filing of the petition. 
This would necessarily mean that’ her- 
marriage was not consummated. 


10. ‘This will lead us to the second as- 
pect viz., as to whether the consummation 
was not effected due to the impotency of 
the respondent, It is quite possible that 
consummation -between the spouses might 
not -have..been effected owing to several 
reasons and not necessarily due to im- 
potency: of one spouse or the other. But 
here it is very essential and indeed of 
great import, that the parties came .to 
court with specific cases. The petitioner 
stated that- her marriage was not con- 
summated by the respondent on ac- 
count of his impotency which he actually 
confessed to her. On the other hand, it is 
the categorical case of the respondent 
that he not only consummated the mar- 
rage with the petitioner but had sexual 
intercourse with her very many times 
when she lived with him. The case of 
the petitioner that the respondent. did 
not consummate her marriage is fully 
established and that of the respondent 
that he. had consummated the marriage 
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and had sexual intercourse with. the 
petitioner several times is falsified by 
the physical features of the petitioner as 
‘found by the dactor. . As we have point- 
ed out, when she remained a virgin, it 
must necessarily mean that the marriage 
had not been consummated. It is thus 
quite manifest that the respondent’s case 
that he had consummated the marriage 
and that he had intercourse with the peti- 
tioner several timés is false. When the 
respondent has come forward with a 
positive case of having had intercourse 
with the petitioner several times and that 
is found to be false and when the peti- 
tioner alleged that the absence of consum- 
mation was due to the impotency of the 
respondent it is not unreasonable to infer 
that the consummation did not take place 
because of the sexual incompetency of the 
respondent. It is admitted by the re- 
spondent that he and the petitioner had 
ample opportunities to have ‘sexual in- 
tercourse. In fact in his evidence he des- 
cribed in vivid detail how he had the 
sexual enjoyment with the petitioner. 
Therefore, lack of opportunity or wil- 
lingness of the petitioner cannot be the 
reason for non-consummation. Going by 
the circumstances of the case, the in- 
ference is that despite all the opportuni- 
ties which the parties had, the consum- 
mation did not take place because of the 
incapacity of the respondent for sexual 
lact. To put it in other words, he was 
impotent. and that was why the consum- 
mation:-.of the marriage did not take 
place. , 


_. 11. We are supported in drawing this 
inference by the reasoning of the Allaha- 
bad High Court in Jagdish Lal v. Smt. 
Shyama AIR 1966 All 150, > ` 


12. It may be noted here that for the 
purpose of S. 12 (1) (a) it is not neces- 
sary for the petitioner-to prove that the 
respondent was wholly and totally im- 
. |potent. What all the petitioner is re- 
quired to prove for obtaining a decree 
of nullity is that hisor her marriage has 
not been consummated owing to the im- 
potency of -the respondent. It is stated 
by Modi and it is also stated by RW-4, 
the doctor who examined the respondent, 
that it is not impossible that a man is im- 
potent in respect of one woman though he 
can perform the sexual act with other 
. women; In view of. this physical pheno- 
menon, it is unnecessary for the peti- 
tioner to show that the respondent. is 
wholly. impotent. It is sufficient if the 
petitioner has succeeded in showing that 
her marriage has not been consummated 


‘with the fact that the. petitioner 


A. I. R. 
by the respondent on account of his im- 
potency and it is not necessary for her to 
show that he is impotent with other wo- 
men as well 


13. Apart from this inference, the me- 
dical evidence, in so far as the physical 
condition of the respondent is concern- 
ed, to say the least, is equivocal. The 
doctor examined as RW-4 stated that he 
had conducted a general examination. of 
the respondent including the develop- 
ment of the generative organs. The doc- 
tor stated that the respondent had a mas- 
culine voice, was normal in appearance 
and the distribution of hair was also 
masculine. Though he has stated that 
the generative organs viz., pénis and 
scrotum are normal in appearance, he 
noted in the certificate which he gave 
Ex. B-1 that his penis was 1'/2” in length 
when flaccid. He admitted in the cross- 
examination that he had not tested the 
penis of the respondent: when erect and 
did not ask him to erect the penis, He 
made only enquiries from the respondent 
whether he got erection and from the in- 
formation furnished by the respondent, 
the doctor said that on his enquiry he 
found that. the respondent gets erection, 
wet dreams and that he had sexual in- 
tercourse. | ae 


14. What appears: to be a significant 
omission on the part of RW 4 was in 
not asking the respondent to have -ejacu- 
lation. Why we say this is significant. as 
Modi. at page 300 points out that the 
changes which-occur in a boy at: puberty . 
are the development of genital. organs, 
the ability to secrete semen: etc. . When 
RW 4 did not adopt the simple test. of 


. taking the semen of the respondent.. by 


asking him to have ejaculation, his evi- 
dence becomes very, inconclusive and 


ineffective. Even his conclusions are 
very noncommittal. He. said: | 


“I am of the opinion that physical 
examination does nót reveal any evidence 
to say that the individual is not capable 
of performing the sexual intercourse”. 


To say the least,- this is very ‘equivocal, 


The doctor also agreed in cross-examina- ` 


-tion that it is true that the respon- 


dent may be potent with one woman and 
not. potent with another woman and that 
the above opinion is not infallible.. This 
evidence of RW-4 taken in conjunction 
re- 
mained virgin despite the assertive claim 
made by the respondent that he: had 
consummated the marriage and had in- 
tercourse. with the petititioner several 


_ Endowments, 


{tioner has not been, consummated 
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jtimes would reasonably lead to the ccn- 


clusion that the marriage of the pei- 


account of the A POrRaSY of the respcn- 
dent, 


15. Thus, the case of the petitiorer 
based on S. 12 (1) (a) as amended by the 
1976 Act has been clearly establish2d. 
She is, therefore, entitled to a decree of 
nullity of her marriage with the ze- 
spondent. We accordingly allow the ap- 
peal, set aside the decision of the lover 
Court, grant the petitioner’s petition “or 
nullity and award a decree of nullity 
of her marriage with the respondert, 
She is entitled to recover costs from the 
respondent here as well as in the lover 
court, 

Appeal allow2d, 
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CHINNAPPA REDDY AND 
GANGADHARA RAO, JJ. 

Kanyakaparameswari Varthaka San- 

gham, Appellant v,: Commissioner of 
Andhra Pradesh, Hydera- 
bad and others, Respondents, 

Letters Patent Appeal No. 11 of 1£77, 

D/- 30-3-1978*. 


(A) A. P. Charitable and Hindu $e- 


ligious Institutions and Endowments Act 
(17 of 1966) S. 2 (4) — Charitable insti- 


‘tution '— what is — Sole or dominant 


object of institution must be charitable 


= Registered association formed 
primarily for commercial purposes and 
having some charitable objects — Asso- 


‘ciation entitled to change its objects — 


a 


Institution. held not charitable A. S. 
No, 449 of 1974 D/- 27-10-1976, (Amdh 
Pra), Reversed, 

The charitable purpose of the chavit- 
able institution must be the sole or at 
least the dominant object of the Associa- 
tion before it can be called a charitable 
institution, An association formed for 
other purposes, but amongst whose 3b- 
jects are also some charitable purposes, 
is not a charitable institution since it 
is not formed for a charitable purpose. 


An association of merchants whose do- 


he 


` minant purpose is to promote the com- 


the 
‘said 


mercial interests of merchant 
community cannot be to be 


("Against Judgment of Jeevan Reddy 
.J. in A. S. No, 449. of 1974 DJ- 27-10- 
1976. 


-TV/IV/D854/78/DLD/WNG .. 


K. V.: Sangham v. Commr, Endowments, A. P, 


‘there is nothng in the Charitable 
Hindu- Religious Institutions and _Endow- 
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a charitable institution merely be- 
cause the Memorandum of Association 
also, refers to certain charitable purposes 
amongst its objects. In the instant case 
the society was registered under the 
Societies Registration Ac® and was en- 
titled to change its objects at any time. 
While a change of e objects of the 
society may not affec# any trust which 
has already been created, the right to 
change the objects of the Association 
was clearly indicative of the fact that 
the Association itself could not be 
a ‘chartiable institution’ within the mean- 
ing of the Act. A. S. No, 449 of 1974 D/- 
27-10-1976, (Andh Pra) Reversed. 

(Para 10) 


(B) A, P. Charitable and Hindu Re- 
ligious Institutions and Endowments Act 
(17 of 1966) S. 2 (3) — Charitable en- 
dowment — Divestiture of ownership 
of property in favour of endowment 
and dedication to it necessary — Long 
user may raise presumption of dedica- 
tion in absence of deed of dedication — 
A. S. No. 449 of 1974 D- 27-10-1976 
(Andh Pra), Reversed, 


Certain site was gifted to an associa- 
tion of merchants which was not a chari- 
table institution. The association con- 
structed a building on it, called Satram, 
for the use of wayfarers on payment of 
small charges, The ownership of the Sat- 
ram remained with: the association. It 
was held that there was no charitable 
endowment. There cannot be an. en- 
dowment, unless there is an unequivocal 
divestiture of ownership and dedication. 
In the absence of a deed of dedication, 
long user by the public as of right 
may lead to a presumption of such de- 
dication. In the case of an alleged en- 
dowment of recent origin (as in the in- 
stant case), there could be no such pre- 
sumption. A, S. No. 449 of 1974 D/- 27- 
10-1976 (Andh Pra), Reversed. 

(Para 11) 


(C) A. P. General Clauses Act (1 of 
1891) S. 3 (22) — A. P, Charitable and 
Hindu Religious Institutions and En- 
dowments Act Ha of 1966) S. 78 — Word 
“Person” in S. 3 (22) — Includes statu- 
tory authorities. Í 


The definition of “person” is an in- 
clusive definition, - which includes natu- 
ral as well as artificial persons and must 
receive an. extended connotation. The 
meaning to be given to the word must 
naturally depend on the context and 
and 
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ments Act: which. compels us to give 
such a restricted meaning to the expres- 


sion ‘persons’ as to exclude from its 
ambit persons entrusted with statutory 
duties, e ' 

It was therefore held that the Com- 
missioner and. Assistant Commis- 
sioner of Endowments are “Persons” 


within the meaning of S. 3 (22) of A. P, 
General Clauses Act and hence com- 
petent to file a suit under S. 78 of A. P, 
Charitable and Hindu Religious Institu- 
tions and Endowments Act. (Para 12) 

(D) A. P. Charitable and Hindu Re- 
ligious Institutions and Endowments Act 
(17 of 1966) S. 78 — “Person aggrieved” 
=- Scope of the expression — Statutory 


authorities empowered . to administer 
charitable institutions and endowment 


=- Held covered by the expression. 


The provisions under the Act indicate 
the wide range of powers and duties re- 
quired to be performed by the Commis- 
sioner and the Assistant Commis- 
sioner of Endowments. They are per- 
sons charged with the proper adminis- 
tration of charitable or religious institu- 
tions and endowments, They are, there- 
fore, persons who have a vital interest 
in any dispute as to the question whe- 
ther an institution or an endowment. is 
a charitable institution or an endow- 
ment, ete. which disputes -are required 
to be decided by the Deputy Commis- 
sioner under S. 77. Having regard -tò 
the basic role which the Government 
and the Assistant Commissioner play” in 
the proper administration of charitable 
or religious institutions and endowments, 
they are “persons: aggrieved” within the 
meaning of the expression in:S. 78, AIR 
1971 SC-385 and (1880) 14 Ch. D, 458 Dist, 

(Para 13) 
Cases. Referred : z Chronological Paras 
AIR 1971 SC 385- . = 4s I2 
(1880) 14 Ch. D, ‘458; 42 LT 783; Tn re 
Sidebotham, Ex parte 12 

P. Babulu. Reddy, for. 
Govt. Pleader for G. A. D., 
dents. . 


CHINNAPPA REDDY, J.: — The. Kan- 
yaka Parameswari . Varthaka: Sangham. 
Ganapavaram is the appellant before 
us. This appeal under Cl. 15 of the 
Letters Patent has its roots in a peti- 
tion filed ‘by the Appellant, before’ the 
Deputy Commissioner of Endowments, 
under Section 77 of the Charitable and 
Hindu Religious Institutions and Endow- 
ments Act, for ‘a declaration that the 
institution“ called' 'the Sathram’ at Gana- 
pavaram in West: Godavari “District: run 


Appellant, 
. for Respon: 


_K, V. Sangham v.: Commr., Endowments, A. P.` 


A.I R: 


by the appellant Association was not a 
charitable institution within the means 
ing of Section 2(4) of the Act. The peti- 
tion under Section 77 was ‘itself neces- 
sitated by the fact that the Assistant 
Commissioner of Endowments had issu- 
ed a notice to the appellant to register 
the Sathram as a Charitable Institution 
under the provisions of Section 38 of 
the Charitable and Hindu Religious 
Institutions and Endowments Act. Alleg= 
ing that the building known as ‘Sath- 
ram was constructed by the Appellant. 
Sangham, a Society registered under 
the Societies Registration Act, that the 
ownership of the building was always 
and continued to be. with the Sangham, 
that there was never any dedication or 
divestiture, that though part of the 
building was used for the purpose of 
lodging travellers pursuant to a resolu- 
tion of the Sangham the public had no 
right. to so use the building, that it was 
open to the Sangham .to divert the 
building for some other purpose at any 
time and that the building was not a 
charitable institution, the appellant 
sought the declaration already mention- 
ed before the Deputy Commissioner of 
Endowments, Kakinada. The Assistant 
Commissioner of Endowments, © Eluru 
was impleaded as a party in the proce- 
edings..under Section .77 -before. the 
Deputy Commissioner . of . Endowments, 
The Deputy, Commissioner, after consi- 
dering. the memorandum .of Association 
of.the Sangham and , its. bye-laws, :came 
to. the. conclusion..that the .. building was 
never endowed and was..never used by 
the .public as of right and that merely 
because; a portion. of the building... was 
let out for convenience by passengers, 
it did not.become a charitable institu« 
tion, The Deputy Commissioner, there- 
fore,: declared -that the | institution: run 
by the appellant was not -a charitable 
institution. - Purporting to be’ aggrieved 
by the decision of. the Deputy . Com- 
missioner, the Commissioner of Endow- 
ments and the .Assistant . Commissioner 
of Endowments 
which the appeal arises under. Sec- 
tion 78. of the Andhra Pradesh, Charit- 
able and Hindu Religious Institutions 
and Endowments Act “to set aside the 
order of the Deputy Commissioner, 
Endowments Department, Kakinada pas- 
sed in O. A, No, 50/1969 dated 22-11- 
1969- on the ‘ground’ that the ‘ist defen- 


dant“ and its properties are charitable 
institutions or endowments 
under the purview of Act 17 of 1966”, 


filed the suit out- of . 


coming ` 
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2, It will be noticed at once that while 
the petition under S, 77 and the order. 
of the Deputy Commissioner concerred 
themselves with the question whether 
the building known as ‘Sathram’ was a 
Charitable Institution, the relief sought 
in the suit, though mentioning that he 


suit was to set aside the order of che 
Deputy Commissioner, was, in fact, of 
much wider amplitude, involving - she 


appellant-Sangham itself and not merely 
the Sathram run by it. The re ief 
sought was that the Sangham itself 
should be declared a charitable instžu- 
tion. 

3. The suit was resisted by zhe 
Sangham. It was contended in the wit- 
- ten statement that the Scheme was 
established for the benefit of its mem- 
bers primarily to instal the spirit of 
mutual help among its members, all of 
whom were to be drawn from the mer- 
chant community under its bye-laws, 
The members had to pay their subscrip- 
tion by way of Rusums which were 
compulsory exactions and not donations 
as appeared to have been understood by 
the plaintiffs, The charitable objects of 
the Sangham mentioned in its bye-lews 
were secondary in nature. The proper- 
ties acquired by the Sangham were 
its exclusive properties and were never 
dedicated as endowments. The buld- 
ing described as Sathram was the akso- 
lute property of the Sangham. A tert 
of the Building was used to lodge way- 
farers for rent. It was open to the San- 
gham to alter its bye-laws at any time 
and divert the purpose even in respect 
of the portion of the building which was 
used to lodge wayfarers, Neither the 
Sangham nor the Sathram was a chacit- 
able institution, It was also pleaded in 
the written statement that the Commis- 
sioner of Endowments and the Assistant 
Commissioner of Endowments were not 
competent to maintain the suit under S 78 
of the Act as they could not be describ- 
ed as aggrieved parties, 


4. The two issues on which the suit 
proceeded to trial were whether the 
order of the Deputy Commissioner was 
liable to be set aside and whether the 
suit was maintainable. The learned 
District Judge held.that the suit was 
maintainable and the Sathram was a 
eharitable endowment within the mean- 
ing of Section 2(3) of the Charitable 
end Hindu Religious and Institutions 
Endowments Act. According to ine 
Yearned District Judge, the site on which 
the choultry was constructed had b2en 
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to the High Court. 


_ble to be members 
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gifted to the Sangham by the Zamindar 
of Vuyyur for the purpose of construc- 
tion of the choultry and there could - 
therefore, be no difficulty in concluding 
that the building - was a charitable en- 
dowment, He, therefore, decreed the 
suit, 


5. The Sangham: preferred an appeal 
Jeevan Reddy, J., 
by his judgment dated 27-10-1976 con- 


firmed the decree of the trial court, but 


he. rested his decision on grounds differ- 
ent from those on which the District 
Judge had rested his judgment. Jeevan 
Reddy J., held that the Sangham itself 
was a charitable institution and that all 
properties owned bv it including the 
Sathram were necessarily charitable 
endowments. The Sengham has prefer- 
red this appeal under Cl, 15 of the 
Letters Patent, 


6. Sri P, Babulu Reddy, 
counsel for the appellant argued that 
the dominant object of the Varthaka 
Sangham was to render assistance to 
tts members all of whom were mer- 
chants, in various ways. Merely because 
certain - charitable objects were also 
specified in the Memorandum of Asso- 
ciation and the bye-laws of the San- 
gham it did not follow, on that account 
alone; that the Sangham was a charit- 
able institution. He pointed out that the 


learned 


objects of the Association could be 
altered at any time and the use to 
which its properties were put could 


also be changed. No property of the 
Sangham had even been dedicated nor 
was there ever any divestiture of owner- 
ship or control. Neither the Varthaka 
Sangham nor the Sathram was a charit- 
able institution or endowment. It was 
also argued that the Commissioner and 
the Assistant Commissioner had suffered 
no legal injury and, therefore neither 
of them could properly be described as 
a ‘person aggrieved’ within the mean- 
ing of the expression in Section 78 of 
the Act, It was argued. that they were 
not even ‘persons’, They were mere 
authorities constituted under the Act, 


%. The appellant-Varthaka Sangham 
is an association of Merchants, akin to 
a chamber of commerce. According to 
the bye-laws the persons who are’ eligi- 
of the Sangham or 
Association are persons carrying on 
business. The Memorandum of Associa- 
tion ‘states that the Association is in- 
tended “to create a close union among 
the business community and other peo- 
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ple and to create and develop the eco- 
nomic rural and business interests”, 

Amongst the objects of the Association 
are mentioned ` various charitable ob- 
jects, such as the starting of.a library 
for the use of the members and the 
public, the opening of schools, dispen- 
saries, hospitals, the award of scholar- 
ships, helping people who are victims 
of fire accidents, celebration of anniver- 
saries of great men, etc, There are seve- 
ral non-charitable objects also mention- 
ed in the Memorandum of Association. 
They are: ‘To represent the merchants 
in their dealings in trade and to help 
them in making representations regard- 
ing the inconvenience in business and 
to secure the necessary relief required 
în business”, 
bills relating to business and to make 
representation of the amendments 
necessary to the higher authorities and 
giving proper advice in business deal- 
ings to the members” “to devise the 
new ways of business either inland or 
foreign and to create interest in such”, 
tto see that none of the members of 
the Association resort to unhealthy com- 
petition or black-marketing in their per- 
sonal business activities and to take 
necessary steps against anyone who re- 
sorts to such things’, “to create and 
develop unity in business activities and 
to increase the strength of the Associa- 
tion and educate the members in adopt- 
ing legal and useful ways for the peo- 
ple and the Government” “to put the 
members in the view of all news publi- 
cations in gazette or in papers regarding 
business”, and “to see and help in 


deciding by way of arbitration of all 


business disputes arising in business 
dealings amongst the several members 
of the working committee of their Asso- 
tiation. The Memorandum of Associa- 
tion also provides that in order to carry 
out the objects of the Association the 
necessary funds should be obtained. by 
collecting Rusums from members, dona- 
tions from members and public and 
rents for the properties of the Associa- 
tion, ete, 


8 The bye-laws of the Association 
provide that traders and persons carry- 
ing on business are eligible to the mem- 
bers of the Association, The working 
zommittee of the Association is- given 
the power. to admit members on -their 
_ application and. to collect fee: for admis-. 


sion, Every member is required” to pay. 


- # monthly: “fee called a..Rusum -caleulat-: 
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tto examine the several- 


representations 


ALR 


ed on the basis of the monthly sales of 
me members, 


. Every member is also required to 
teat a monthly sales statement to the 
Association. Continuous default for a 
period of three months entails loss of 
membership of the Association. There 
are detailed bye-laws providing. for the 
day to day conduct of the business of 
the Association, It is provided that the 
main building of the Association should 
be given for occupation of wayfarers. 
No rent is to be charged for the first 
three days and thereafter rent is to be 
charged at the rate of 25 paise per room 
per day for twelve days and 50 paise 
per day thereafter. Part of the building 
may also be let out for purposes of mar- — 
riage and other functions on payment of 
rent of Rs. 5/- per day plus current 
charges, Buildings to be constructed 
after the formation of the Association 
are to be let out for reasonable rent. 
It may be mentioned here that number 
of shops have been constructed by the 
Association since its formation and they 
have been let out to various traders, 
It is also provided in the bye-laws 
that the Sales-tax to be paid by the 
members may be collected from time 
to time and remitted to the Govern- 
ment by the Association on behalf of 
the members. Finally it is expressly 
provided, “the objects of this Associa- 
tion may be altered or new provisions 
made in accordance with Section 12 of 


the Societies Act.” 


10. It is patent from the Memoran- 
dum of tke Association and the bye- 
laws that the Varthaka Sangham is pri- 
marily meant to serve the needs to the 
merchant community and to promote 
their interests in various ways as . set 
forth in the Memorandum of Associa- 
tion and the bye-laws. For example, 
the Assocation is expected to make 
on behalf of the mem- 
bers about their grievances and to try 
to secure redress. The Association is 
expected to study the various legisla- 
tions affecting business and trade and to 
suggest necessary amendments, The As- 
sociation is expected to prevent un- 
healthy competition between its mem- 
bers. The Association is required to dis- 
seminate to its members information con- 
cerning business. It is required when- 
ever necessary to arbitrate in disputes 
between the mémbers. It is also expect- 
éd to collect and pay Sales-tax on behalf 
of. its merabers. `- These. are the ` usual 


‘services which? “arly ‘Association. of: Mepa- t- 
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chants or Chamber : of Commerce may 


be expected or ‘required to render to its 
members, The `. appellant-Varthaka San- 
gham is thus no more than’ the usual 
Association 
secure, advance. and promote the ‘com- 
mercial interests of the merchant com- 
munity, It is true that certain charitable 
objects: are also included: in the objects 
of the appellant/Varthaka Sangham, 
The inclusion of such charitable objects 
does not alter the -basic character of 
the Sangham which is that of an ordi- 
mary Association of merchants, The 
Merchants’ Association does not thereby 
become a ‘charitable institution’, A 
“Charitable institution” is defined in: the 
Charitable and Hindu Religious Institu- 
tions and Endowments Act as meaning 
“any establishment, undertaking, or- 
ganisation or association formed for a 
charitable purpose and includes a speci- 
fic endowment”, “Charitable purpose” is 
defined as including ‘“(a) relief of 
poverty or distress; (b) education (c) 
medical relief; (d) advancement of any 
other object of utility or welfare to the 
general public or a section thereof not 
being an object of exclusively religious 
nature,” The definition of ‘charitable 
institution’ shows that the very forma- 
tion of the Association must be for a 
charitable purpose in order to make the 
Association a charitable - institution. 
In other words, the charitable purpose 
must be the sole or at least the domi- 
nant object of the Association before. -it 
can be called a charitable institution, 
An Association formed for other pur- 
poses, but amongst whose «objects are 
also some charitable purposes, is not a 
charitable institution since it is not 
formed. for a charitable ‘purpose. An 
Association of merchants whose domi- 
nant purpose is to promote the commer- 


cial interests of the merchant commu- 


nity cannot be said to be a charitable 
institution merely because the Memo- 
randum. of Association also refers to cer- 
tain charitable purposes amongst its ob- 
jects, One other circumstance which 
requires to be noticed is that the Var- 
thaka Sangham is a society registered 
under the Societies Registration Act and 
is entitled to change its objects at any 
time. While a change of the objects of 
the Sangham may not effect any trust 
which has already been created, the 
right to change the objects of the Asso- 
ciation is clearly indicative of the fact 
that the Association itself: cannot be a 
‘charitable institution’ within the mean= 
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of Merchants. formed to. 
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ing. of the Charitable l and Hindu ‘Reli-« l 


gious Institutions and Endowments Act,- 


We are, therefore not inclined to agree’ 
with the conclusion. of Jeevan Reddy, J., 


that the Varthaka Sangham is itself -a - 


‘charitable institution? - We would also 
like to add that the notification issued 
by the Commissioner under S, 6 of the 
Act and the petition filed by the appel- 
lant before the Deputy Commissioner 
under S, 77 of the Act refer only to the 
building and not to the Varthaka San- 
gham. The suit in so far as it sought . a 
declaration that the Varthaka Sangham 
itself was a charitable institution’ was 
clearly wider in scope, than the proceed- 
ing u/s. 77. Since the suit was one to 
set aside the order under S, 77, it was 
not permissible for the plaintiffs to seek 
relief which went beyond the relief 
sought and granted in the proceeding 
under S. 77 of the Act, 


tl. The next question for_considera- 
tion is whether the Sathram is a charit~ 
able endowment within the meaning of 
the expression in the Charitable and 
Hindu Religious Institutions and Endow- 
ments Act.. Jeevan Reddy,- J., considered 
that it was a charitable endowment, be- 
cause the Sangham itself. was a charit« 
eble. institution. We have held that the 
‘Sangham is not a charitable institution, 
Therefore, that ground falls, The trial 
Court held that the portion of the build- 
ing which was used for the purpose of 
accommodating wayfarers was a charit- 
able endowment. The conclusion of the 
trial Court was based on the circum- 
stances that the site on which the build- 
ing was constructed was gifted to the 
Varthaka Sangham by the Zamindar of 
Vuyyuru for the purpose of constructing 
a choultry. According to the trial Court, 
by making a gift the Zamindar had 
divested himself of his ownership of the 
site and, therefore, the building cons- 
tructed on the site became a charitable 
erdowment. It is difficult to follow the 
reasoning of the trial Court. Assuming 
that the Zamindar of Vuyyuru had gift- 
ed the site to the Varthaka Sangham it 
did not follow that the building cons- 
tructed on the site became a charitable, 
endowment, The Varthaka Sangham was! 
the owner of the site and the building. | 
There cannot be an endowment unless’ 
there is an unequivocal divestiture of. 
ownership and dedication. In the ab- 
sence of a deed of dedication, long user 
by the public as of right may lead to a 
presumption of such dedication. In the 
case of an alleged endowment of recent 
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origin, there can be no such presump- 
tion. We do not think that the evidences 
in the case justifies any such presump- 
tion. We are of the view that it has not 
been established that the Sathram is a 
charitable endowment, fe 


12. The last question for considera- 
tion is whether the Commissioner and 
the Assistant Commissioner of Endow- 
ments can be said to be ‘persons aggriev~- 
ed’ by the order of the Deputy Commis- 
sioner under 5. 77 of the Act so as to 
be competent to institute a suit under 
S. 78 of the Act. Sri Babulu Reddy 
would say that the Commissioner and 
Assistant Commissioner were not ‘per- 
sons’ even but mere statutory autho- 
rities. Now the word ‘person’ is defined 
in S. 3 (22) of the Andhra Pradesh Gene- 
ral Clauses Act as follows :— 


"'person’ shall include any company or 
association of individuals, whether in- 
corporated or not,” 


The definition is an inclusive defi- 
nition, not very helpful, but, use- 
ful to show that the expression includes 
natural as well as artificial persons and 
must receive an extended connotation, 
The meaning to be given to the word 
must naturally depend on the contex: 
and there is nothing in the Charitable 
and Hindu Religious Institutions and 
Endowments Act which compels us to 
give such a restricted meaning to the 
expression ‘persons’ as to exclude from 
its ambit persons entrusted with statu- 
tory duties. Nor are we inclined to ac- 
cept the submission of Sri Babulu Reddy 
that the Commissioner and Assistant 
Commissioner are not ‘persons aggriev~ 
ed’ because no legal right of theirs is 
infringed. Sri Babulu Reddy invited our 
attention to the decision of the Supreme 
Court in Adi Pheroz Shah Gandhi v, 
H. M. Seervai, AIR 1971 SC 385 where 
it was held that the Advocate-General of 
a State was not a ‘person aggrieved 
within the meaning of that expression 
in 5, 37 of the Advocates Act and, there- 
fore, incompetent to file an appeal 
against the decision of the disciplinary 
committee of a State Bar Council, Under 
the Advocates Act, the entertaining of 
complaints, the inquiry into them and 
the punishment to be meted out to the 
delinquent Advocate were all concerns of 
the Bar Council. The Advocate-General 
was entitled to a hearing if the com- 
plaint was not rejected summarily. All 
that he was expected to do was to render 
fair and impartial assistance to the Bar 
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Council, assuming to himself neither the 
role of a prosecutor nor that of a defence 
counsel, He was not obliged to appear 
before the Bar Council unless he desir- 
ed to be heard. If he appeared or if ha 
did not appear, there was an end of the 
matter., He could) have no grievence 
against whatever decision was render- 
ed by the Bar Council, As we shal] pre- 
sently point out the position of a Com- 
missioner and an Assistant Commis- 
Sioner is altogether different from that 
of the Adv.-General under the Advocates 
Act. A reference was made by the Sup- 
reme Court to the statement of James 
L. J, in re Sidebotham (1880) 14 Ch D 
498 that “a person aggrieved must be a 
man who has suffered a legal grievance, 
aman azainst whom a decision has been 
pronounced which has wrongfully de- 
prived him of something or wrongfully 
refused him something or wrongfully 
affected his title to something”, 
Hidayatullah, C. J. has pointed out that 
the definition was held in later cases to 
be not exhaustive and several other fea- 
tures of the phrase were pointed out, 
We do not think that this century old 
exposition of the meaning of the expres- 
sion ‘person aggrieved? can properly be 
considered relevant when we are dealing 
with modern statutes which deal with 
situations which could have never been 
contemplated a century back. The pro- 
per way to consider the question is indi- 
cated in Halsbury’s Laws of England, 3rd 
Edition, Vol. 25 where referring to the 
expressicn ‘person aggrieved’ it was saids 


“The expression is nowhere defined 
and must be construed by reference to 
the context of the enactment in which 
it appears and all the circumstances.” . 


13. Now, let us examine the provi- 
sions of the Andhra Pradesh Charitable 
and Hindu Religious Institutions and En- 
dowments Act. It is an Act to consolidate 
and amend the law relating to the admin- 
istration and governance of Charitable 
and Hindu Religious Institutions and 
Endowments in the State of Andhra Pra- 
desh, It applies to all public Charitable 
Institutions ‘and Endowments other than 
Wakis governed by the provisions of the 


Wakfs Act. The expressions ‘charitable 
endowment’, ‘charitable institution’, 
‘charitable purpose’, ‘religious endow- 


ment’, ‘religious charity’, ‘mutt’, ‘temple’ 
are all defined. Provision is made for 
the appointment of a Commissioner, De-. 
puty Commissioners and Assistant Com- 
missioners, The Commissioner, it is said 
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shall be a- corporation sole and shall have 
perpetual succession and common seal 
and. may sue or be sued in his corporate 
name, Section 6 enjoins a duty upon the 
Commmissioner to prepare separately 
and publish in the prescribed. manner & 
list of all mutts 


and endowments, . religious institutions 


and endowments with. reference to their. 


income: Section 8 of the Act vests in the 
Commissioner the general superintend- 
ence and control over the administration 
of all charitable ‘and Hindu religious 
institutions and .endowments. He is em- 
powered to pass any order. which ‘may 
be deemed necessary to ensure -the pro- 
per administration of such institutions 
and endowments, He is empowered to 
delegate certain functions to the Deputy 
Commissioner and certain other func- 
‘tions to the Asstt. Commr, Sec. 12 em- 
powers the Commr., Dy. Commr. and 
Assistant Commissioner to inspect any 
charitable or religious institution oc 
endowment, the properties, records, 
ete., belonging to such institution 
fo satisfy themselves that the prov- 
sions of the Act and the rules are duly 
carried out. The Board of Trustees for 
Charitable or Religious Institutions or 
Endowments are required to be’ appoint- 
ed by the Government in some cases and 
by the Commissioner, the Deputy Com- 
missioner and the ` Assistant Commis- 
sioner in certain. other cases, The Com- 
missioner, Deputy Commissioner or the 
Assistant Commissioner, as the ‘case may 
be, is empowered to require the trustees 
to furnish for inspection books, accounts, 
returns, etc. The trustees of all charit 
able or religious. institutions or endow- 
ments are required’ to obey all lawful 
orders issued under the provisions of the 
Act by the Commmissioner, Deputy Cow- 
Missioner, Assistant Commr., as the case 
may be. The trustees are required to súk- 


mit proposals for fixing the Dittam to the. 
‘Deputy Commissioner cr 
the case may | 


Commissioner, 
Assistant Commissioner, as 
be, Trustees may be removed or dismis- 
sed by the Government’ in 
and by the Commissioner, Deputy Com~ 
missioner and Assistant Commissioner im 
certain other cases, The Governmert 
and the Commissioner are also empower- 
ed to appoint Executive Officers fcr 
charitable or religious institutions and 
endowments. The power to punish office 
holders of instituttons and endownients 
is given to the Commissioner, Deputy 
‘Commissioner and Assistant, . Commis- 
sioner, Section 38 requires. the trustee 
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charitable religious institution ` 
‘or endowment to make‘: an application 


charitable institutions. 


some cases 
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for. registration to the Assistant Com- 
missioner. If no application is presented 
for registration, the Commissioner is em- 
powered to have the institution or en- 
dowment. compulsorily registered. The 
budget has to be submitted by the trus- 
tee to the Commissioner, Deputy Com- 
missioner or the Assistant Commis- 
sioner, as the case may be. Every chari- 
table or religious institution or endow- 
ment whose annual income is not less 
than Rs, 1,000/- is liable to pay contri- 
bution to the Government, The contribu- 
tion is required to be assessed by the 
Commr, These are only some of the pro- 
visions dealing with the powers and 
duties of the Commr., Dy. Commr, and 
Asstt, Commr. under the Andhra Pradesh 
Charitable and Hindu Religious Institu- 
tions and Endowments Act. These pro- 
visions indicate the wide range of 
powers and duties required to be per- 
formed: by the Commissioner and the 
Assistant Commissioner. It is evident 
thet they have vital roles to play in the 
administration. of charitable or religious 


institutions and endowments; they are 
not mere non-combatant disinterested] | 
spectators, ready . to offer advice, they} .- 


are persons charged with the proper 
administration of charitable or religious 
institutions and endowments, The very 
apvlicability of the -provisions of the 
Act are dependent on the action taken 


by.them. The Commissioner is required] 


to prepare a list of all charitable or reli- 
gious institutions and endowments while 
the Assistant Commissioner is required 
to register. all such institutions and 
endowments, They are, therefore, per- 
sons who have a vital interest in any 
dispute as tò- the question whether an 
institution’ or an endowment is a charit- 
able institution or an endowment, etc, 
which disputes are required to be decid- 
ed by the Deputy Commissioner under 
S. 77 of the Act. 
regard to the basic role which the Gov-} 
ernment and the Assistant Commr, play 
in the proper administration of charit- 
able or religious institutions and endow- 
ments, they are ‘persons aggrieved’, with- 
in the meaning of the expression in S. 78 
of the Act. We therefore, hold that the 
suit was maintainable at the instance of 
the Commissioner and the Assistant 


Commissioner, though. for the reasons 


already mentioned by-us, we allow the — 


appeal and dismiss the suit. There a 


ya 

at 
- 3 
aa ae 
+ 


In our ‘opinion, having; _ 
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‘merits, Rejection of the application as - 


be no order as to costs either here or in 
any of the Courts ‘below. l 
appeal allowed. 
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Bondla Ramalingam, Petitioner v, Shiv 
Balasiddiah, Respondent, | 


Civil Revn, Petn, No, 2198 of 1977, Dj- 
17-10-1978. 

(A) Limitation ‘Act (36 of 1963), Art. 123 
= Civil P, C. (of 1908), O. 5, R, 17 — 
Hearing of suit — Service of summons 
on defendant —— Process server going to 
defendant’s house for first time and on 
finding that he had gone to another town 
affixing summons on outer door — O, 5; 
R..17 is not complied with — Summons 
is not duly served within Art. 123. 


Where for serving the summons for 
hearing of the suit on the defendant 
the process server went to the house of 
the defendant for the first time and on 
‘finding that he had gone to another town 
affixed the summons on the outer door 
of defendant’s house without making ef- 
forts to find out as to when he would be 
available next time and trying to. serva 
the summons on him, O. 5, R, 17 can= 
:not be said to have been complied with 
‘and the summons cannot be said to have 
‘been duly served within the -meaning 
of Art, 123. - 


Art. 123 N. 6A; C.P.C. (9th Edn), O, 
R. 17 Notes 4, 5. l 


(B) Limitation Act (36 of 1963), Arti- 
cle 123 — Ex parte decree — Applica- 
tion to set aside decree by defendant 
alleging that he had no knowledge of suit 
or any proceeding — Court should de- 
cide case on merits after notice to other 
side — This procedure not adopted — 
Rejection of application as barred by 
limitation js illegal. 

When an application to set aside an 
ex parte decree is made by the defen= 
dant alleging that he never knew that 
there was a suit filed against him and 
that he was mot aware of any of the pro- 
ceedings and that he came to know of 
the ex parte decree for the first time 
when he went to the Court in connection 
with a suit pending against him, it is 
mecessary for the Court to give notice to 
the other side and after recording evi- 
dence if necessary decide the case on 
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z (Paras 4, 5). 
Anno: AIR Comm. Lim, Act (5th Ban.) | 


ALT Re 


barred by’ limitation without -adopting 
this procedure is illegal, - (Para 5) 
Anno; AIR Comm, Lim. Act (5th Edn), 


‘Art, 123 N, 5. 


. R. Narasimha Reddy, for . Petitioners 
P, Kameswara Rao, for Respondent, 


ORDER:— This is a revision petition 
filed against. the order of the- learned 
District Munsif, Siddipet dated 27th July, 
1977 and made in G, F, R, No. 1238/76 
in O. S. No, 66 of 1976, 


2 Tha facts are that the petitioner fil- 
ed a petition for setting aside an ex 
parte decree dated 8-3-1976 and filed an 
affidavit in support of the same. ‘The 
office took an objection that there was 
delay in filing the petition and there- 
fore, a separate application should be fil- 
ed for condoning the delay and the petis 
tion was rejected, The advocate repre 
sented the papers stating 

"This petition is being filed from the 
date of knowledge of passing of the de- 
cree which is stated in the affidavit, as 
such no petition is necessary to condone 
the delay.” 
As a petition for condoning the delay 

was not filed, the papers were placed 
before the Court for orders, Thereafter, 
the Court passed the order under revi= 
sion, The Court heard the counsel for 
the petitioner and held that the petition 
cannot ke admitted as it is barred by 
limitation, Therefore, the court rejected 
the petition, 

3. The learned counsel for the petis 
tioner submitted that the period of limi- 
tation has to be counted from the date 
of knowledge of the decree and that it is 
alleged in the petition that’ the peti- 


tioner. had the knowledge of the decree 


on 18-6-1977 amd from that date, the 
petition was filed within 30 days, under 
Art. 123 of the Limitation Act. It was 
stated in the affidavit that for the first 
time, he came to know of passing of the 
decree when he went to the District 
Munsif’s Court, Medak in connection 
with the suit pending against him in 
the said Court on 18-6-77, No notice 
was issued to the other side on this peti- 
tion and no evidence was recorded in 
the case. But the learned Judge pro- 
ceeded on the ground that summons was 
affixed on the doors of the petitioner 
(defendant) and has held that it was 
sufficient service on the petitioner, When 
the service of notice is sufficient, the 


‘petition has to be filed within 30 days 
‘from the date of the decree, Article 123 
“of the Limitation Act reads: 


1979 - 
“Description of ` Period of Time from which 
: Application; limitation.’ period bégins to run. 


128, Tosetaside Thirty The: date of tke 


a decree passed days, cecres or where tte 

ex parte or to - Summons or notice 

re-hear' an ap- was not duly served 

ealdecreedor -> when.the applicat- 

eard ex parte, ` had knowledge »f 
the decree, 


Explanation: For the purpose ofthis Article, substl- 
tuted service under R, 20 of OQ. 5 of the C. P. G, 
shall not be deemed to be due service, 


The learned Munsif proesided on tke 
ground that as a notice was duly serv- 
ed on the petitioner, the knowledge of 
the decree of the petitioner ‘at a subse- 
quent date cannot be taken into cons.= 
deration, The allegation of the petitioner 
was that he did not receive any sum= 
mons at all. But the endorsement of the 
process server which is also noted by the 
learned Judge in his order indicates that 
when he went to serve the summons, to 
the house of the defendant, he was nat 
found in the house but went to Hydera~ 
bad. Therefore, the summons was affix- 
ed to the house of the defendant. The 
process server has not.taken any steps 
to serve the defendant in person at all, 
He has not complied with the procedure 
laid down under. O. 5, R. 17, C.P.D 
which clearly provides that the servir g 
officer, after using all due and reasom« 
able diligence, cannot find the defen 
-dant who is absent from his residence’ at 
the time when service is sought “to be 
effected on him at his residence and 
there is-no likelihood of his being found 
at the residence within a reasonable tina 
and there is no agent empowered to az~ 
cept service of the ‘summons on his bə- 
half, nor any other person on whom ser- 
vice can be made, (the serving. officer) 
Shall affix a copy of the summons en 
the outer door or some other conspic.- 
ous part of the house in which the de- 
fendant ordinarily resides or carries om 
business or personally works for gan, 
and shall then return the original to me 
Court from which it was issued, with a 
report endorsed thereon or annexed 
thereto stating that he has so affixed the 
copy, the circumstances under which he 
did so, and the name and address: of the 
person, if any, by whom the house was 
identified and in whose presence the 
copy was affixed, 


4, It ig found in this case that wren 
he went for the first time to the house of 
the defendant he found that he was mot 

tin the house and. went to Hyderabad. It 
was his duty. to have tried to find out 
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the defendant arid serve the. summons. 
The procedure prescribes, “after usin 


. all due and reasonable diligence, cannot 


find the defendant who is absent from 
his residence at the time.when service 
is sought to be effected on him at his 
residence and there is no likelihood of. 
his being found at the residence within 
a reasonable time” then only he shall 
affix the summons on the outer door. 
When he goes for the first time to his 
house and if he is mot found in the 
house, he has to make efforts as to when 
he would be available next time and 
must try to serve on him. 


5. In this case, it is very clear that 
the endorsement made by him indicates 
that he has not followed the procedure 
laid down wunder O. 5, R, 17, C.P.C. and 
the lower Court, ignoring the procedure 
laid down, accepted that there was a due 
service on the defendant and on that 
basis the lower Court proceeded with 
the case. The defendant in his affidavit 
stated that’ he never knew that there 
was a suit filed against him and that he 
was not aware of any of the proceed- 
ings, It was necessary for the lower 
Court to have given notice to the other 
side and after recording the evidence, if 
necessary then only the Court ought to 
have decided - the case on merits, But 
the lower Court has not chosen to adopt 
this course and rejected. _ the petition 
stating that it is barred " by limitation. 
The: lower. Court has, acted illegally. andi’ 
with material. irregularity in exercise of 
its jurisdiction: Therefore, the order of 


. the lower. Court is liable to be set aside. 


6. In the result, the revision petition - 
is allowed and the order of the lower 
Court is set aside, The lower Court is 
directed to number the petition and after 
notice to the respondent, decide the pe- 
tition on merits, There will be z no order: 
as to costs, 


Petition allowed. 
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AIR 1979 ANDHRA PRADESH 1e 
oo FULL BENCH es 


' MADHAVA REDDY, 
MRS. AMARESWARI AND 
NARASINGA RAO, JJ. 


M/s. Anand Oil Industries, Petitioner 
‘vy. Labour Court, Hyderabad, and others, 
_ Respondents. 


Writ Petn. No. 4756 of 1975, _ Di 28-12- 
1978. 


(A) Industrial Disputes Act (14 of 1947), 
Ss. 33-C (2), 2A, 10 — Payment of Bonus 
Act (21 of 1965), Ss. 22, 39, 10 — Claim 
under S. 33-C (2) — Jurisdiction of La- 
bour Court— Claim for minimum bonus 
under S. 10 of Bonus Act — Labour 
Court is competent to entertain applica- 
tion under S. 33-C (2) and determine the 
amount due —- Such a claim cannot con- 
stitute an industrial dispute within Sec- 
tion 22 of Bonus Act and it is not neces- 
sary that it should be referred for ad- 
judication by Industrial Tribunal. 1975 
Lab IC 1180 (Mad), Dissented from. 


The minimum bonus. under the Pay- 
ment of Bonus Act is a right vested in 
an employee under a statute. The right 
to receive the minimum bonus constitu~ 
ted an existing statutory right. For the 
enforcement of this right an employee 
can certainly file an application under 
Section 33-C (2) of the Industrial Dis- 
putes Act before a Labour Court, 
and the Labour Court, is competent 
to. compute the amount due to the 
employee in this: behalf A claim 
for the payment of minimum bonus can- 


not constitute an industrial dispute with- © 


in the meaning of S. 22 of the Payment 
of Bonus Act. When such a claim “is 
made by an employee, it is not necessary 
that it should be referred for adjudica- 
tion by an Industrial Tribunal, The 
Labour Court has jurisdiction to enter- 
tain a petition under S. 33-C (2) in this 
behalf and determine the amount - due 
(Case law discussed). (Para 80) 


S. 10 of the Payment of Bonus Act 
fixes the amount of bonus payable by an 
employer to every employee from the 
allocable surplus in respect of the ac- 
counting year. The Payment of Bonus 
Act is confined to the ‘profit-~based bonus’ 
and not to other categories of bonus 
which the emplyees may be entitled to 
claim from an'employer. The Payment 
of Bonus Act, thus creates a statutory 
right in the employees and imposed a 
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statutory liability upon the employers 
covered by the Act to-pay a minimum 
bonus. (Paras 14, 17, 20) 


Legal fiction created by S. 22 does not 
enlarge the definition of the “Industrial 
Dispute as such so as to include a dis- 
pute raised by an individual workman 
with regard to payment of Bonus also 
“an Industrial Dispute.” 
is made abundantly clear by use of the 
term “Employees” instead of the term 
“Employee”, Only certain disputes 
which were not the industrial disputes 
having regard to the nature of the 
claim, were declared by S. 22 of the. Pay- 
ment of Bonus Act to be industrial dis- 
putes. If it were the intention of the 
Parliament to make the claim of an in- 
dividual employee for bonus also an in- 
dustrial dispute, it would certainly have 
used the word “Employee” having regard 
to the distinction made under the In- 
dustrial Disputes Act itself with regard 
to individual disputes and disputes of 
group of employees or disputes sponsor- 
ed by the Union of employees. Though 
under the provisions of the General 
Clauses Act a singular would include the 
plural and plural would inculde singular, 
having regard to the. distinction clearly 
drawn in the Industrial Disputes Act with 
respect to disputes of an individual work- 
man and body of workmen the use of 
the word “employee” in S. 22 of the Pay- 
ment of Bonus Act must. be held to be 
deliberate so as to exclude individual 
disputes with regard to payment of mini~ 
mum bonus from out of the purview of 
disputes which are deemed to be Indus- 
trial Disputes under S. 22 of that Act. 
What S. 22 declares-is merely that the 
disputes referred to in S. 22 of the Pay- 
ment of Bonus Act “shall be deemed to 
be industrial disputes.” So merely be~ 
cause certain disputes specified in S. 22 
are deemed to be industrial disputes, an 
individual dispute by an employee 
against the employer with respect to 
payment. of minimum bonus under Pay- 
ment of Bonus Act also does not become 
an industrial dispute, for, in: respect of 
such an industrial dispute no fiction is 
created under S. 22 that it shall be 
deemed to be an industrial dispute. In 
the absence of a provision in the Pay- 
ment of Bonus Act similar to S. 2-A of 
the Industrial Disputes Act, making a 
dispute raised by an individual employee 
with regard to payment of bonus also an 
industrial dispute, it cannot be deemed 
to be an industrial dispute by virtue of 
S, 22 of the Payment of Bonus Act oniy, 


- 


It is that that . 


1979 


A dispute raised by an individual er» 
ployee with regard to the payment | =f 
minimum bonus under the Payment -f 
Bonus Act cannot be deemed to be a2 
industrial dispute within. the meaning zË 
S. 22 of that Act. (Paras- 25, 27, 2) 
Thus when a claim for the payment -f 
minimum bonus’ is made by an empl- 
yee of an establishment to which the Act 
applies, such a claim does not fall wit 
in S. 22 of the Payment of Bonus Act 
so as to be deemed to be an “Industriel 
dispute”, requiring reference under Ser- 
tion 10 of the Industrial Disputes Ae. 
Such a claim can be investigated amd 
the necessary relief awarded by tte 
‘Labour Court upon a petition. filed Ey 
the employee under S. 33-C (2). 
(Paras 31, €3 
Further S. 39 of the Payment of Bons 
Act expressly saves the application af 
the provisions of the Industrial Disputes 
Act to such claims by declaring that 
the provisions of the Payment of Bonus 
Act shall be in addition to and not =m 
derogation of the Industrial Disputes A-t. 
S. 33-C (2) must therefore be held ap- 
plicable to such claims inasmuch as zo 
provision of the Industrial Disputes Act 
expressly provides otherwise. In otter 
words, the provision contained in Sez- 
tion 33-C (2) cannot be deemed to be ex- 
cluded by necessary implication or <y 
any fiction of law. © (Para 34) 


Thus, the claim of the employees jer 
the payment. of minimum bonus not ks- 
ing one falling under S. 22 of the Par- 
‘ment of Bonus Act and the right to the 
minimum bonus having been created vy 
a statute, the decision on all other cb- 
jections to the payment of minimum 
bonus would only be incidental to tke 
computation of the actual amount due 
to the employee and can be adjudicated 
under S. 33-C (2). 


The claim for payment: of minimum 
bonus by an individual workman is tot 
covered by S. 22 of the Payment 3f 
Bonus Act. The right to minimum boras 
is a statutory right which vests in tie 
employee and no- further adjudication 3f 
the right to the payment of minimum 
bonus is called for. It- constitutes sn 
existing statutory right. The denial of 
this right by the employer does not ren« 
der it an Industrial dispute calling or 
any adjudication by way of referer:e 
under S. 10 of the Industrial Dispu<as 
Act read with S. 22 of the Payment f 
Bonus Act. A petition under Sec. 32C 
' (2) for ascertaining and awarding the 
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amount of minimum bonus due to the 
workman is, therefore, maintainable. 
1875 Lab qc 1180 (Mad), Dissented from. 

(Para 41) 

Anno: “AIR Manual (3rd Edn.) (i) I. D. 
Act, S. 33-C, N..9 (D); S. 2A, N. 1; S. 10, 
Notes 1, 24 (ii) Payment of Bonus Act, 
S. 10, N. 1; S. 22, N. 1; S. 39, N. 1. 

(B) Industrial Disputes Act (14 of 1947}, 
S. 33-C (2) — Minimum Wages Act (11 of 
1948), Ss. 20, 24 — Claim under S. 33-C 
(2) — Jurisdiction of Labour Court — 
Claim for payment of difference in con- 
tracted wages paid to employees and 
the minimum wages payable to them 
under Minimum Wages Act — Jurisdic- 
tion of Labour Court to entertain the 
petition under S. 33-C (2) not barred by 
the fact that same relief can be claimed 
under S. 20 of Minimum Wages Act. 
(1979) 1 APLJ (HC) 145; (1973) 2 APLJ 
(SN) 40, Overruled. AIR 1967 Madh Pra 
155, Dissented from, 


The Labour Court has jurisdiction to 
entertain a petition under S, 33-C (2) for 
the minimum wage due to an employee 
under the Minimum Wages Act. The 
existence of any other remedy for de- 
termination and recovery of minimum 
wage or minimum bonus does not bar 
the jurisdiction of the Labour Court to 
entertain a petition under S. 33-C (2). In 
the course of such determination, the ` 
Labour Court has jurisdiction to decide 
ali questions incidental thereto and 
award such amount as the employee is 
found entitled to. The mere denial of 
the statutory right or any objection on 
the part of the employer to the juris- 
diction of the Labour Court to entertain 
such a petition is, therefore, untenable. 

(Para 81) 


There is no provision either in the In- 
dustrial Disputes Act or in the Minimum 
Wages Act which specifically prohibits a 
Labour Court from entertaining a peti- 
tion under S. 33-C (2) in respect of a 
claim for minimum wage. 


(Para 47) 
The Industrial Disputes Act itself is 


not a general enactment as is commonly 


understood: In a sense the Industrial 
Disputes Act itself is a special enactment 
applicable to certain class of employers 
and workmen and certain classes of dis- 
putes. So also, the Minimum Wages Act 
deals with specific rights created under 
that Act. They are special enactments 
relating to certain class of employees 
and certain class of employments or esta- 
The Minimum Wages Act 
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matters covered by S. 20 of the Act but 
it.does not bar the jurisdiction of the 
Labour Court to entertain claims covered 


by the Minimum Wages Act. Sec. 33-C (2). 


may be wide enough to. include 
Claims of workmen in respect of rights 
conferred under various enactments. 
May be, certain matters entertainable 
under S. 20 of the Minimum Wages Act 
May be entertained under S. 33-C (2) of 
the Industrial Disputes Act also. But on 
account of that fact the Indusrial Dis-« 
putes Act as a whole or Sec. 33-C (2) of 
the Act in particular does not become a 
general law in relation to the Minimum 
Wages Act. Though the Industrial Dis- 
putes Act is in certain respects wider in 
its scope and ambit than the Minimum 
Wages Act both the enactments nonethe~ 
less are special enactments. As the In- 
dustrial Disputes Act is thus not a gene~ 
ral enactment, the Principle generalis 
specialibus non derogant cannot apply to 
determine if the jurisdiction conferred 
upon a Labour Court under S. 33-C (2) 
is taken away with respect to the en-« 
forcements of the right to a minimum 
wage conferred under the Minimum 
Wages Act. (Paras 48, 50) 


Section 20 (1) of the Minimum Wages 
Act does not cover all claims in respect 
of Minimum Wages; it covers only cases 
where there is a dispute as to the rate 
at which the minimum wages are pay- 
able. When there is no dispute as to 
the rate of wages, but the dispute is as 
to the quantum of wages to whicha 
workman is entitled, it would not be a 
matter falling under S. 20 (1) of . the 
Minimum Wages Act and consequently a 
petition under S. 33-C (2) of the Indus- 
trial Disputes Act could not be held bar~ 
red. (Paras 55, 56) 


The Minimum Wages Act while mak- 
king provision for the constitution of an 
authority to decide all claims arising out 
of the payment of less than the mini- 
mum rates of wages has merely barred 
the filing of the suits under S. 24 of the 
Act. That Act, however, does not bar 
the jurisdiction of any other Tribunal or 
Authority which may have jurisdiction to 
entertain such a claim. The faet that 
the Parliament, while making provision 
for the constitution of an Authority un- 
der S. 20 of the Act chose only to bar 

institution of suits in a Civil Court for 
' the recovery of wages, far from indicat- 
ing that the jurisdiction of either the 
Tribunals or the Authorities is barred 


Anand Oil Industries. vy. Labour Court, .Hyderabad (FB) . - 
also-creates a special’ forum for certain” 
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. discloses an-: intention not to- impinge- 


upon their. jurisdiction. (Para 65) 

Further, there’ is nothing in any of the 
provisions of the Minimum Wages Act 
which -pcints out to the jurisdiction of 


the Labour Court being barred by ne- 


cessary implication, in regard to a claim 
arising out of payment of less than the 
minimum rates of wages, - (Para 66) 

S. 33-C (2) is comprehensive enough to 


include a claim for payment of statu-. 


tory minimum wage assured to the work- 
man, There being nothing in the Mini- 
mum Wages Act taking away the juris- 
diction of the Labour Court to entertain 
such a claim, the bar of jurisdiction can- 
not necessarily be implied. (Para 76) 
Thus it cannot be said that the Indus- 
trial Disputes Act being a general law, 
the provisions of the Minimum Wages 
Act being provisions of special law 
would override the provisions of the In- 
dustrial Disputes Act. (Para 177) 
Therefcre petition claiming minimum 
wage is, therefore, maintainable under 
S. 33-C (2) of the Industrial Disputes Act. 
Nothing contained in the Minimum 
Wages Act bars the jurisdiction of the 
Labour Court to entertain such a peti- 
tion, (1979) 1 APLJ (HC) 145, (1973) 
2 APLJ (S. N.) 40; Overruled: AIR 1967. 
Madh Pra 155, Dissented from, 
(Para 79) 
Anno: AIR Manual (3rd Edn.), I. D. 
Act, S. 33-C, N. 9 (M); Minimum Wages 
Act, S. 20 N. 1; S. 24, N. 1. 
Cases Referred : Chronological Paras 
(1979) 1 Andh LT 87 (FB) 11, 46, 63, 67 
(1979) 1 APLJ (HC) 145 52, 57, 63 
1977 Lab IC 410 : 50 FJR 20 (Andh Pra) 
52, 57 
1977 Lab IC 432 (Andh Pra) 49, 61, 62 
AIR 1976 SC 1455: 1976 Lab IC 1012 
= 16 


AIR 1975 SC 2238 44, 45, 46, 52, 76 
(1975) Writ Appeal No. 899 of 1974, D/- 


16-7-1975 (Andh Pra) 62 
1975 Lab IC 1180 (Mad) 27, 30 
1975 Lab IC 1181 (Mad) 36 


AIR 1974 SC 1604: 
10 
(1974) Writ Petn. No. 1825 of 1971, D/- 
20-9-1974 (Andh Pra), Escorts Ltd. V. 
P. Pandu 61, 62 
1974 Lab IC 425 (Punj) & Har) 
6, 30, 36 
(1973) 2 APLJ (SN) 40, A. B. Saleem v 
Labour Court, Hyderabad | 57 
AIR 1970 SC 737 : 1970 Lab IC 574 25 
ILR (1970) Bom 490 25, 26, 36 
AIR 1969 SC 530: 1969 Lab Ic 854 
~: d5, 36, 38 


1974 Lab IC 1018 


+ 


1979 | 


AIR 196% SC 1335 :. 36 . FIR .177.: 19& 
Lab IC 1538 . . z 52, 53, Z 
(1969) Writ Petn.. No. 4752 of 1968; D- 
31-3-1969 (Andh Pra). > € 
AIR 1969 Puni 310 :: 1968 Lab Ie lze 


AIR 1968 SC a8: 1968 Lab- IC is" 


(10, 58, 60, E 
(1968) 2 Lab LJ 353 (Bom) . 49, 
AIR 1968 Madh Pra 10:1968 Lab IC F 
€3 
AIR 1968 Mys 150 : 1968 Lab IC an 
49, 72, 
AIR 1967 SC 691 -3 
(1967) 2 Lab. LJ 800 (Guj) S 167 
AIR 1967 Madh Pra 155. 607, 3 
AIR 1967 Punj 369: (1967) I Lab Li 
568 l =] 
AIR 1966 SC 182: (1965) 1 Lab LJ 683 
5 
AIR 1964 SC 743 z9 
AIR 1964 SC 752 69, "2 
AIR 1961 Mad 77 ad 
AIR 1958 SC 353 : (1958) 1 Lab LJ 590 
5 


AIR 1953 SC 244:1953 Cri LJ 1094. B 
AIR 1949 FC 150 7 

V. Jagannadha Rao, for Petitione> 
Govt. Pleader, for Industries (for No. =) 
and. C. Suryanarayana Rao (for Nos, -2 
to 6, 8. and 13), for Respondents. 

MADHAVA REDDY,.3.:— This w-t 
petition comes up before us on referen 
by our learned Brothers, ‘Kondaiah, =. 
and Lakshmaiah, J. principally for t= 
consideration of the question “Wheth= 
the Labour’ Court has jurisdiction and 3s 
competent to entertain an application u== 
der S. 33-C (2) of the Industrial .Disputs 
Act by a single or a group of workmen nh 
his or their individual capacity claiminz 
minimum bonus under S. 10 of the Pas- 
ment of Bonus Act against his or they 
employer and decide the questions r=- 
lating to the claim of minimum bons 
in view of S. 22 of the Payment of Bons 
Act?”. Our learned brathers also œ~ 
served that incidentally the nature, sco= 
and ambit of S. 33-C (2) of the Industr&l 
Disputes Act falls for decision. 


M/s. Anand Oil Industries, a Part 
nership firm, hereinafter referred to 3 
the employer, has filed this petition fir 
the issuance of a writ of prohibitien 
against the Labour Court Hyderabz 
(ist respondent herein) prohibiting + 
from deciding or proceeding with M. F. 
No. 300/75 on its file. To that petitiea 
are impleaded 12 of its workmen as. re 
eee 2 to 13. 

Respondents 2 
tion M. P. No. 300p bečore the Labo 


2 to 13 filed. applicc. 
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Court, Hyderabad under S, 33-C (2) .of 
the Industrial Disputes. Act against their 
employer, the petitioner herein for pay- 
ment of minimum bonus of 4% for the 
accounting years 1964-65 to 1970-71 and 
a minimum bonus of 8-1/3% for the ac- 
counting years. 1971-72 to 1974-75 in 
terms of Payment of Bonus Act, 1965. 
In that petition they also claimed the 
difference between the actual pay re~ 
ceived by them and the minimum wages 
which they were entitled to receive 
every month from 5-7-1975 onwards un- 
der the Minimum Wages Act, 1948 (Act 
XI of 1948). They claimed that they 
were entitled to receive extra wages for 
having worked on eight national and 
festival paid holidays as per the Holidays 
Act, overtime wages for working daily 
four hours over the normal eight hours 
of work and also wages for the suspen- 
sion period, 

4. Even without filing a counter to 
the said petition, the employer has rush- 
ed to this Court invoking the jurisdiction 
under Art. 226 of the Constitution of 
India for a writ of prohibition. inter alia 
contending that the Labour Court has 
no jurisdiction’ to entertain the claim of 
the workmen under S. 33-C (2) of the 
Industrial Disputes Act. 


5. At the hearing of the Writ Petition 
Mr. V. Jagannadha Rao, learned counsel 
for the Employer conceded that the claim 
of the workmen for holiday wages over- 
time wages and suspension wages was en- 
tertainable by the Labour Court under 
S. 33-C (2) of the Industrial Disputes 
Act. He confined his contentions with 
reference to the claim of the workmen 
for minimum bonus payable under Sec- 
tion 10 (2) of the Payment .of Bonus 
Act, 1965 (Act 21 of 1965) and to their 
claim for the minimum wage payable un- 
der Ss. 3 and 12 of the Minimum Wages 
Act, 1948 read with G. O. Ms. No. 559 
Employment and Social Welfare (T) De- 
partment dated 30th June, 1975. Having 
regard to the above, we must hold that 
the Labour Court cannot be prohibited 
from entertaining and enquiring into the 
present petition under S. 33-C (2) of the 
Industrial Disputes Act in. so far as it 
relates to the claim of the workmen for 
wages for working on holidays, for 
over-time wages and wages for suspension 
period. The present petition for a writ 
of prohibition in so far as the said claim 
is concerned must be held to be not 
maintainable: We therefore limit our 
discussion to the question whether a pe- 
tition under S. 33-C (2) is, not, maintain~ 


ane 
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able with respect to a claim for mini- 
mum bonus and minimum wages pay- 
able under the respective statutes. 


6. The first contention of Mr. V. 
Jagannadha Rao, learned counsel for the 
petitioner is that though minimum bonus 
is payable to every employee as fixed 
u/s. 10 (2) of the Payment of Bonus Act in 
view of S. 22 thereof any dispute with res- 
pect to bonus payable under the Act hav- 
ing been “deemed to be an industrial dis- 
pute” within the meaning of the Industrial 
Disputes Act, the provisions of the Indus- 
trial Disputes Act, apply to such a dis- 
pute and therefore that dispute can be 
adjudicated only if it is referred under 
S. 10 (1) of the Industrial Disputes Act 
and not upon a petition under S, 33-C 


(2). 


7. The other contention of the peti» 
tioner’s counsel is that the Minimum 
Wages Act not only fixes under S. 5 the 
minimum wage payable to the workmen 
but also prescribes under S. 20 the. au« 
thority before whom a claim for mini- 
mum wages may be made, hence a peti- 
tion under S. 33-C (2) of the Industrial 
Disputes Act does not lie for the pay- 
ment of the difference between the ac« 
tual wage paid and the statutory mini- 
mum wage payable to the workmen. 


8. Thus the principal contention of 
Mr. Jagannadha Rao, learned counsel for 
the petitioner is that a. petition under 
S. 33-C (2) of the . Industrial Disputes 
Act does not lie either in respect of the 
respondent’s claim for the payment of 
Minimum Bonus or minimum wage pay- 
able respectively under the Payment of 
Bonus Act of 1965 or the Minimum 
Wages Act, 1948 inasmuch as his right 
to receive the same is disputed by ‘the 
petitioner-employer, 

9. Before we consider whether the 
petition of respondents 2 to 13 claiming 
minimum bonus and. minimum wages is 
maintainable, it is necessary to consider 
as to when a petition under S. 33-C (2) 
of the Industrial Disputes Act lies. 


16. In Central Bank of India v. Raja- 


gopalan, AIR 1964 SC 743 the Supreme. 


Court held (at p. 748) : 


“When sub-sec. (2) of S. 33C refers to 
any workman entitled to receive from 
the employer any benefit there specified 
it does not mean that he must be a 
workman whose right to receive the 
said benefit is not disputed by the em- 
ployer..........5. 33-C (2) takes within its 
purview ‘cases of workmen who claimed 
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that the benefit to which they are en- 
titled should be computed: in terms of 
money, 2ven though the right to the 
benefit on which their claim is based is 
disputed by their employers. The claim 
under S. 33-C (2) clearly postulates that 
the determination of the question about 
computing the benefit in terms of money 
may, In some cases, have to be preced- 
ed by an enquiry into the existence of 
the right and such-an enquiry must be 
held to de incidental to the main deter- 
Mination which has been assigned to 
the Labcur Court by sub-s. (2).” 

In East India Coal Co. v. Rameshwar, 
AIR 1963 SC 218 the, Supreme Court 
held (at p. 220); 

“It is clear that the right to the benes 
fit which is sought to be computed must 
be an existing one, that is to say, al- 
ready acjudicated upon or provided for 
and must arise in the course of and in 
relation to the relationship between an 
industria. workman and his employer. 
Since the scope of sub-sec. (2) is wider 
than that of sub-sec, (1) and the sub- 
section is not confined to cases arising 
under an award, settlement or under the 
provisions of Chap. VA, there is no rea- 
son to hold that a benefit provided by a 
statute cr a scheme made thereunder, 
without there being anything contrary 
under such statute or S. 33-C (2), can- 
not fall within sub-see. (2). 

The Supreme Court in C.I.W.T. Corpora» 
tion v. V/Jorkmen, AIR 1974 SC 1604, ob- 
served (at p. 1608): 

“It is now well settled that proceeding 
under S. 33-C (2) is a proceeding in 
which the labour court calculates the 
money due to a workman from his em~ 
ployer or if the workman is entitled to 
any benefit which is capable of being 
computed in terms of money, the Labour 
Court proceeds to compute the benefit 
in terms of money. This calculation or 
computation follows upon an existing 
right to the money or the benefit in view 


of its being previously adjudged oF 
otherwise duly provided for.” 
11. A Full Bench of this Court in 


Divisional Engineer, M.R.T. Operation 


City Circle, A.P.S.E. Board Hyderabad 


v. Ikram Ahmed unreported Full Bench 
decision in W. P. No. 2503 of 1975, D/- 
17-11-1978.* (to which all of us are pare 
ties) considered as to when petition un« 
der S. 33-C (2) lies and held : 

“A petition under S. 33-C (2) is main- 
tainable where an individual workman 


*Reported in (1979) 1 Andh LT 87. 
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or workmen claim amount of money due 
or amount at which the. benefit should 
be computed. But such a claim must bs 
based on an existing right. The existing 


right itself should have vested in thens 
either under a settlement or an‘ award 
or under the provisions of Chap. V-A o? 
Chap. V-B or conferred under the pro- 
visions of any statute.: Once the righ 


is shown to be existing under any oë 
the above, the Labour Court would hav2 


jurisdiction to entertain the petition and: 


ascertain the money due or the amotint 
at which the benefit may be computec. 
The mere denial of such an existing 
right by the employer does not taks 
away the jurisdiction of the Labour 
Court to entertain a petition under Sec- 
tion 33-C (2) of the Industrial Disputes 
Act. While the right itself should be an 
existing right for enabling a workman t3 
Maintain a petition under S. 33-C (2) ï# 
is not necessary that this existing right 
should have been admitted by the em- 
ployer. The denial of the existing right 


of the workmen to receive ‘money or the 


benefit doés not oust the jurisdiction cf 
the Labour Court to entertain a - petition 
under `S. 33-C of the Industrial Disputes 
Act and require the reference of the: ir- 
dustrial dispute raised for adjudicatioa 
under S. 10 of the Act. The denial ‘cf 
this right would only: require’ the Le- 
bour:Court to enquire into the fact whe- 
ther the right is existing. The Labour 
Court, has jurisdiction to- decide and: de- 
termine this jurisdictional fact: The er- 
quiry under S. 33-C (27 in such cases 
would have to be preceded ‘by an er- 
quiry into the existence- of “the right 
and such an enquiry is incidental to the 
main determination which has been as- 
signed to the Labour Court by sub-s. (2. 
It cannot, by an order under S, 33-C (2) 
however, create a new right. 


.Sub-s. (2) of S. 33- applies bóth ic 
the “non-monetary as well as monetary 
benefits. In the case of monetary bene- 
fit it applies where such benefit, though 
due is not calculated and there is & 


dispute about its calculation. S. 33-C. (8). 


takes within its: purview cases of worE- 
men who claim that the benefit to 
which they are entitled should be com- 
puted in terms of money even though 
the right to the -benefit on which ther 
claim is based is disputed by. their em- 
ployers. Just as any existing Court -s 
competent to interpret. the decree so also 
the Labour Court is competent to constrre 


\ 


` This enumeration of 


- to be so. 
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the: settlement, award -or -a statute under 
which the right is: claimed. Such an in- 
terpretation of an award, whether the 


- workman falls within a particular class 


of workmen entitled to the benefits un- 
der the ‘section, award or the statute, the 
total amount due or the amount at which 
the benefit should be computed, are all 
matters falling within the jurisdiction 
of the Labour Court under S. 33-C (2). 
matters: incidental 
to an enquiry under Sec. 33-C (2) is by 
no means exhaustive nor is it meant to 
They are only illustrative.” 

12. That being the true scope of Sec- 
tion 33-C (2) of the Industrial Disputes 
Act, if a right to the payment of Mini- 
mum Bonus and the right to the pay- 
ment of a minimum wage is created 
under a statute then a petition under 


` S, 33-C (2). for the calculation and pay- 


ment of the amount of minimum bonus 
and minimum wage due to each of the 
respondents is certainly entertainable 
under S. 33-C (2). 

13. We may, therefore, now proceed 
to consider whether the Respondents-. 
employees have been assured the mini- 
mum penis and minimum wage under 
a statute... , 


14. Section 10 of the Payment of 
Bonus Act fixes the amount of bonus 
payable ‘by an employer to every em- 
ployee from the allocable surplus in res- 
pect of the accounting year, in the fol- 
lowing words : $o 
” “10. Amount of Bonus: — (1} Subject 
to the other provisions of this Act, where 
an employer has any allocable surplus 
in any accounting year, then he shall.be 
bound to pay to every.employee in res- 
pect of that accounting year.a minimum 
bonus which shall not be less than four 
per cent of the salary. or wage earned. by 
the employee during the accounting -year 
or one hundred rupées whichever is 
higher, or, in a case where the allocable 
surplus exceeds the said amount of 
minimum- bonus payable to the. em- - 
ployees, an amount in proportion to the 
salary or wage earned by the employee 
during the accounting year subject to a 
maximum of twenty per cent of such 
salary or wage: 

Provided that where- an- employee has 
not completed fifteen years of age at the 
beginning of that accounting year, the 
provisions of this sub-section shall have 
effect in relation to such employee as if 


‘for the: words. “one hundred rupees”, 


the words “sixty rupees” were pungi 
tuted... = J: ‘ 
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(2) Notwithstanding anything cons 
tained in sub-section. (1), every employer 
shall be bound to pay to every employee 
in respect of the accounting year com- 
mencing on any day in the year 1974, a 
minimum bonus which shall be four pez 
cent of the.salary or wage earned by the 
employee during that accounting year 
or one hundred rupees whichever is 
higher, whether, or not the employes 
has any allocable surplus in the account= 
ing year: 


Provided that where an employee has 
not completed fifteen years of age at tha 
beginning of that accounting year, tha 
provisions of this sub-section shall hava 
effect in relation to such employee as i? 
- for the words “one hundred rupees”, the 
words “sixty rupees” were substituted. 


(3) For the purpose of this section, 
the allocable surplus shall be computed 
taking into account the amount set on or 
set off in the three immediately preced- 
ing accounting years and the accounting 
year in respect of. which the bonus is 
payable, in the manner illustrated in 
the Third Schedule. 


The Statute thus creates a right in every. 
employee to receive a minimum bonus 
of 4% of the salary or wage earned by 
him during that accounting year of 
Rs. 100/- in case the employee has com< 
pleted 15 years of age and in case he has 
not completed 15- . years. of age, 
Rs. 60/- whichever is higher. -This 
minimum bonus was raised to 8-1/3% of 
the salary or wage earned by. the. em= 
ployee. 

' 15. It may be noticed at the ee 
that the provisions of the Payment of 
Bonus Act in so far as ‘they prescribe 
the payment of bonus to the employees 
have been upheld by the Supreme Court 
as valid in Jalan Trading Co. Pvt. Ltd. 
v, Mill Mazdoor Sabha, AIR 1967 SC 691. 
In that case the Supreme Court inter 
alia held “that the Scheme of the Act 
broadly stated is four dimensional (1) to 
impose statutory liability.upon an em= 
ployer of every establishment covered 
by the Act to pay bonus to employees 
in the establishment; (2) to define the 
principle of payment of bonus accord- 
ing to the prescribed formula; (3) to pro- 
vide for payment of minimum and maxi« 
mum bonus and linking the payment of 
bonus with the scheme of “set off .and 
set on”, and (4) to provide the machinery 
for enforcement of the liability for pay- 
ment. of bonus”, In particular, the 
attack on Sec, 10 which enjoins payment 


4 


ÀA. LR. : 
of minimum bonus’ irrespective - ‘of whe- - 


. ther there are profits in the relevant ac- 


counting year or not, was held to be not ` 
violative of Arts, 14 and 31 (1) of the 
Constitution. Some of the provisions in 
Secs, 33, 34 and 37 though found to be 
invalid, were held to be severable and 
not affecting the. validity of the other 
provisions of the Act. The Court deal- 
ing with the development of the Indus- 
trial Law regarding the payment of 
bonus held “that bonus which was ori- 
Zinally a voluntary payment out of pro- 
fits to workmen to keep them contented, 
acquire the character under the Bonus 
Formula of right to share in the surplus 
profits and enforceable through the 


‘machinery of the Industrial Disputes Act. 


Under the Payment of Bonus Act, liabi- 
lity to pay bonus has become a statutory 
obligation imposed upon the Employers 
covered by the Act.” In a later case 
Sanghavi Jeevaraj v. M.C.G. & K.M.W, 
Union, AIR 1969 SC 530, Shelat J. 
dealing with the claim of the workers 
represented by the Madras Chillies, 
Grain and Kirana Merchants. Workers’ 
Union held that under the Payment of 
Bonus Act, the liability to pay. bonus has 
now become a statutory obligation-impos- 
ed on the Employers and “considering 
the history of the legislation, the back- 
ground and circumstance in which the 
Act was enacted, the object of the Act 
and its scheme, it is not. possible, to ac- 
cept the construction that the Payment 
of Bonus Act is not an exhaustive : Act 
dealing comprehensively with the sub- 
Ject-matter of Bonus in all its aspects or 
that Parliament still left it open to those 
to whom the Act does not apply. by reas 
son of its provisions either as to exclu- 
Sion or exemption, to raise a dispute 
with regard to bonus through industrial 
adjudication under the Industrial Dis- 
putes Act or other corresponding law”, 
It accordingly, held that inasmuch as the 
Payment of Bonus Act does not apply 
to certain establishments, they cannot 
claim bonus, 


16. The Supreme Court, however, in 
a recent case, Mumbai Kamgar Sabha v. 
Abdul Bhai, AIR 1976 SC 1455, declared 
that “the Bonus Act speaks, and speaks 
as a whole Code, on the sole subject of 
profit based bonus but is silent, on, and 
cannot therefore annihilate by implica- 
tion, other distinct and different kinds of 
bonus such as the one oriented on custom 

17. 
law now stands enunciated by 


Tt pee thus be seen that as the 
the 


1979 
Supreme. “Court, the Payment .of Bonus 


Act is. confined to -the. ‘profit-based bonus’. 


and. not to other categories. of bonus 
which the employees may be entitled to 
claim from an employer. The Payment 
of Bonus Act, 1965, thus creates a statu- 
Itory right in the employees and imposed 
a statutory liability upon the employers 
covered by the Act to pay a minimum 
bonus. 


18. The Minimum Wages Act 11 of 
1948 is an Act to provide for fixing the 
minimum rates of wages in certain em- 
ployments. Section 3 of the Act enables 
the appropriate Government to fix the 
minimum rates of wages to employees in 


an employment specified in Part I or 


Part II of the Schedule. There is pro~- 
vision for amending the said schedule. 
Section 4 makes provision for revising 
the minimum rates of wages fixed urider 
S. 3 so as to accord as nearly as practi~ 
cable with the variance in cost of index 
number or basic rate of wage. The pro- 
cedure for fixing and revising the mini- 
mum wages is laid down in Sec. 5. The 
minimum wages fixed under the Act are 
directed to be paid in cash by S. 11 un- 
less the Government notifies otherwise 
having regard to the custom. Section 12 
‘of the Act enjoins every’ employer to pay 
‘wages to the employees engaged in a 
scheduled employment, at-a rate not less 
‘than the minimum rate of ‘wages fixed 
by such notification for that class. of em- 


‘ployees in that ‘employment without any 


‘deduction. Section 20 of the Act autho- 
rises the appropriate Government to ap- 
point an authority to hear and. decide all 
-claims arising out of payment of less 
than the minimum: rates of wages, the 
minimum rates of wages as envisaged by 
the Act have been fixed by the State of 
Andhra Pradesh in G. O. Ms: No. 559 
Employment and Social Welfare (T) De- 
partment dated 30-6-1975 for employees 
in Oil Mills in the State of Andhra Pra- 
desh. 


19. The right is ania wage is a 
statutory right and non-payment of the 
minimum rate of wage for a particular 
class of employees or the payment of a 
lesser amount than the minimum wage 
payable to the employee is made punish- 
able and penalties are prescribed under 
S. 22 of the Minimum Wages Act. There 
is also a general provision made in Sec- 
‘tion 22-A for imposition of punishments 
for contravention of any of the provisions 
-of the Act or Rules made thereunder. 
Section 25 of the Act expressly prohibits 


. ta him under the statute. 
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.employees from contracting -out: of the 


benefits conferred under:the Act. . The 


Tight to receive the minimum wage is . | 


thus constituted as a statutory right and 
is vested in the employee. In filing a 


‘petition under Sec. 33-C (2) claiming the 


amount due to him by way of a mini« 
mum wage, the employee is merely seek- 
ing the computation of the amount due 
He is only 
seeking to enforce a statutory. right and 
not setting up a new right calling for ad- 
judication as to whether that right exists 
or not. A petition for payment of the 
difference in the actual wage paid and 
the minimum wage payable under the 
Statute is therefore one which is clearly 
entertainable under S. 33-C (2) of the 
Industrial Disputes Act. 


20. From the above discussion, it is 
clear that irrespective of the fact whe- 
ther an Industry makes a profit or not, 
the employees are assured a minimum 
bonus as also the minimum wage. The 
employers are enjoined by the statute 
to pay the minimum bonus and mini- 
mum wage to its employees. These are 
statutory rights vested in every em- 
ployee. The mere denial of this right): 
cannot oust the jurisdiction of the 
Labour Court to entertain a petition 
under S. 33-C (2) of the Act. 


- 21. It was, however, contended that 
with respect to minimum bonus a speci- 
fic provision is contained in S. 22 of the © 
Payment of Bonus Act that it is an indus- 
trial dispute and therefore unless the 
matter is adjudicated upon a reference, 
a petition under S. 33-C (2) does not lie. 
With respect to payment of Minimum 
Bonus it is contended that as an autho- 
rity is constituted under the Minimum 
Wages Act itself to adjudicate upon all 
claims under the said Act, a` petition 
under S. 33-C (2) does not lie. We may, 
therefore,- first address ourselves to the 
contention raised with regard to the 
Claim for minimum bonus. 

22. It is this statutory minimum 
bonus that respondents 2 to 13 are now 
claiming by way of a petition under Sec- 
pe 33-C (2) of the Industrial Disputes 

ct 


23. It is common ground that the 
minimum bonus has not been paid to 
respondents 2 to 13 herein. But the con- 


tention is that in view of S. 22 of the 


Payment of Bonus Act the claim for the 
payment of minimum bonus which is 
denied by the employer constitutes "a 
dispute between the „employer and - his 
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employees” with: respect to the bonus 
payable under this Act. In view of Sec- 
tion 22 of the "Payment of Bonus Act” 
such dispute shall. be deemed to be an 
industrial dispute within the meaning 
of the Industrial Disputes Act...... SEE 
and the provisions of that Act shall, save, 
as otherwise expressly provided apply 
accordingly”. Section 22 of the Pay- 
ment of Bonus Act reads as follows: 


“Section 22. Reference of disputes 
under the’ Act—— Where any dispute 
arises between an employer and his em- 
ployees with respect to the bonus pay- 
able under this Act or with respect to 
the application of this Act to an estad- 
lishment in public sector, then, such dis- 
pute shall be deemed to be an industrial 
dispute within the meaning of the Indus- 
trial Disputes Act, 1947 (14 of 1947) or 
of any corresponding law relating to 
investigation and settlement of the 
industrial dispute in force in a State and 
the provisions of that Act or, as the case 
may be, such law, shall save as other- 
wise expressly provided, apply accord- 
ingly.” 


24, The employer is opposing the 
petition on the ground that it consti- 
tutes an industrial dispute in view of 
Sec. 22 of the Payment of Bonus Act 
and as such a petition under S. 33-C (2) 
is not maintainable. It may be clarified 
even at this stage that the. petitioner- 
employer did not assért that it is not an 
“establishment” to which “the Payment 
of Bonus Act- does not apply; nor did it 
assert that the respondents were not 
employees of the  petitioner-firm, nor 
that they had not put in the requisite 
length of service. Even in this Writ 
Petition these contentions were not 
raised. Hence if the petition filed by the 
respondents-employees under S. 33-C (2) 
is held entertainable by the Labour 
Court, we must find that the respondents- 
employees would be entitled to receive 
the minimum bonus declared under Séc- 
tion 10 (2) of the Act. 


25. In order to determine whether a 
claim for payment of minimum bonus 
statutorily fixed’ under the Payment ‘of 
Bonus Act could be entertained by. the 
Labour Court by way of a petition under 
Sec. 33-C (2) or only upon a reference 
under S. 10 of the Industrial Disputes 
Act, it is necessary to examine the ‘true 
scope of S. 22 of the Payment of Bonus 
Act. In other words what are the dis- 
putes which fall within the ambit of 
S. 22 of the Payment of Bonus s Act, sO 


ALR. 


that those disputes may be deemed to 
be industrial disputes and referred for 
adjudication under S. 10 of the Indus- 
trial Disputes Act. If we analyse S. 22 
it would be seen that the first essential 
requisite for the application of Sec. 22 
and before any dispute could be deemed 
to be an industrial dispute, such a dis- 
pute should have arisen between the em- 
ployer and his “employees” and not a 
dispute between anemployer and “Indivi- 
dual employee”. It should be’ remem- 
bered that in the context of the Indus- 
trial Disputes Act a clear distinction is 
drawn between an individual dispute 
and a dispute of a group of employees. 
A dispute of an individual workman 
would nct constitute an industrial dis= 
pute unless a body of workmen either 
acting through their union or otherwise 
has espoused the individual workman’s 
cause. Vide Workmen v. M/s. Dharam Pal 
Premchard, (1965) 1 Lab LJ 668: (AIR 
1966 SC 182). 
an individual workman was a member 
of the union or not when the dispute 
arose; the only condition that must be 
satisfied for an individual dispute turn- 
ing into an industrial dispute is the exist~- 
ence of a community of interest as laid 
down by the Supreme Court in Work-. 
man of Dimakuchi Tea Estate v. Dima- 
kuchi Tea State, (1958) 1 Lab LJ 500: 
(AIR 1958 SC 353). In Workmen of 
indian Express Newspaper (P.) Ltd. v. 
The .Management of Indian Express 
Newspaper (P.) Ltd, AIR 1970 SC 
737, where an “individual dispute was 
espoused by an outside union having 25 
per cent of the workmen concerned as 
its members, the Supreme Court held. 
that the union could be said'to have a 
representative character and that the 
dispute raised by the individual work- 
man was transformed into an Industrial 
Dispute. Thus only a dispute between 
plurality of workmen on the one hand 
and the employer on the other, or the 
dispute of an individual workman es~ 
poused by a body of workmen through 
their union or otherwise constitutes an 
industrial dispute under the Industrial 
Disputes Act. : Otherwise under the 
Industrial Disputes Act, no individual 
dispute of a workman with his employer 
constituted an industrial dispute until 
S: 2-A was introduced in the Industrial 
Disputes Act. That provision jii as, 
follows : 


“2-A. Dismissal, etc. of an individual 
workman to be deemed to be in indus« 
trial - dispute — Where. any - employer 


It is immaterial whether - 
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discharges, dismisses, retrenches. cr 
otherwise terminates the services of ‘an 
individual workman, any dispute or dix 
ference between that workman and hs 
employer connected with, or arising ott 
of such discharge, dismissal, retrench- 
ment or termination shall be deemed to 
be an industrial dispute notwithstandim 
that no other workman nor any union cÊ 
workmen is party to the dispute.” 


It would be seen that even after the 
introduction of S. 2-A, it is not every 
dispute of an individual workman, not 
sponsored by a body of workmen cr 
union of workmen, that is deemed to ks 
an industrial dispute. Under Sec. 2-A, 
only a dispute or difference between the 
workman and his employer “arising out 
of discharge, dismissal, retrenchment or 
termination of the workman by the em- 
ployer which is deemed to be an indus- 
trial dispute even though such dispute -s 
not sponsored by other workmen cr 
union of workmen. An individual dis- 
pute of a workman and his employer ur 
connected with a workman’s discharg>, 
dismissal or retrenchment or termine- 
tion from service is not declared under 
any provision of the Industrial Disputes 
Act to be an industrial dispute.. When 
that is the position under the Industrial 
Disputes Act, 1947 and the Legislature 
in enacting S. 22 of the Payment ef 
Bonus Act in the year 1965 declared cer- 
tain disputes between an “Employer ard 
his Employees” to be deemed to te 
“Industrial Disputes” within the mean= 
_ing of the Industrial Disputes Act ard 
deliberately employed the plural word, 
“Employees” and not the singular, it 
must be assumed that the legislature im- 
tended to bring within the ambit of See- 
tion 22 of the Payment of Bonus Ac, 
only such disputes as were raised. ky 
more than one employee and not an im- 
dividual employee. It could not hare 
been the intention of the Parliament -o 
make an individual dispute with respect 
to a claim arising under the Payment. ef 
Bonus Act, an industrial dispute al- 
though such a dispute was not between 
the employer and more than one enm 
ployee and could not be an industrial 
dispute under the Industrial Disputas 
Act itself. Under the provisions of the 
Industrial Disputes Act until Sec. 2-A 
which was inserted by S. 3 of the Amend- 
ment Act 35 of 1965 with effect from 
1-12-1965, a dispute of an individual 
workman and his employer could nət 
be treated as an individual dispute ard 
it could not be referred for adjudicaticn 
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under S. 10 (1) of the Industrial Disputes 
Act. Only by virtue of Sec. 2-A of the 


Industrial Disputes Act, a limited cate- 
gory of disputes raised by an individual 


‘ ‘workman though not sponsored by other 


workmen or union of -workmen were 
“deemed to be an industrial dispute” al- 
though they were not in fact,, industrial 
disputes as envisaged by the Industrial 
Disputes Act. These individual disputes 
or differences were those connected with 
or arising out of discharge, dismissal, 
retrenchment or termination. Any other 
dispute of an individual workman and 
his employer is not deemed even after 
the introduction of S. 2-A to be an indus- 
trial dispute. So also S. 22 of the Pay- 
ment of Bonus Act declares only cer- 
tain disputes arising “between an em- 
ployer and his employees are deemed to 
be Industrial Disputes” within the mean- 
ing of the Industrial Disputes Act, 1947. 


. Since what are not “Industrial Disputes” 


under the Industrial Disputes Act are 
deemed to be industrial disputes only by 
Virtue of Sec. 22 of the Payment of 
Bonus Act, it is not open to the Court to 
enlarge the scope of the expression 
‘Industrial Disputes” itself. When the 
Industrial Disputes Act declares that an 
industrial dispute means any dispute or 
ditferencé ‘between employers and em- 
ployers, or between employers and 
workmen -or between workmen and 
workmen, which is connected with the 
employment or non-employment or the 
terms: of employment or with the con- 
ditions, of any person, and that is con- 
strued as meaning a ‘collective dispute’ 
“or a dispute of an individual workman 
or espoused by the other workmen spon- 
sored or espoused by the Union of 
Workmen”, obviously an individual dis- 
pute of any other kind is not included 
within . the ambit cf the expression 
“Industrial: Dispute” as envisaged by the 
Industrial Disputes Act, Only by a legal 
fiction under S. 2-A of the Industrial 
Disputes Act, certain categories of indivi- 
dual disputes are declared to be ‘Indus« 
trial Disputes’. Likewise certain cate- 
gories of disputes which are not indus- 
trial disputes otherwise are deemed to 
be industrial disputes under S. 22 of the 
Payment of Bonus Act. In so creating 
a legal fiction, S. 22 of the Payment of 
Bonus Act does not enlarge the defini- 
tion of the Industrial Dispute as such so 
as to include a dispute raised by an indi- 
vidual workman with regard to payment 
of Bonus also “an Industrial Dispute”. 
It is that that is made abundantly clear 
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by use of the term “Employees” instead. 


of the term. 'EMPLOYEE”, Only. cere _ 
{tain disputes which were not the indus- 
trial.disputes having regard to the nature 


of the claim, were. declared by Sec, 22 oi- 


the Payment of Bonus Act to be indus- 
trial disputes, If it were the intention of 
the Parliament to make the claim of an 
individual employee for bonus also an 
industrial dispute, it would certainly 
have used the word “Employee” having 
regard to the distinction made under the 


Industrial Disputes Act. itself with. re-. - 


gard to Individual disputes and disputes 
of group of employees or disputes span= 
jsored by the union of employees, 
Though under the provisions of the 
General Clauses Act a singular would 
include the plural and plural would in= 
clude singular, having regard to the dis- 
tinction clearly drawn in the industrial 
Disputes Act with respect to disputes of 
an individual workman and body of 
workmen the use of the word “employee” 
in S. 22 of the Payment of Bonus Act 
must be held to be deliberate so as to 
exclude individual disputes with regard 
to payment of minimum bonus from out 
of the purview of disputes which are 
deemed to be Industrial Disputes under 
Sec. 22 of that Act. Viewed in the cons 


text of the definition of “Industrial Dis- - 


pute” contained in S. 2 (k) of the Act 
where the expression “Employers and 
Employers, Employers and Workmen 
and Workmen and Workmen” are used, 
the intention of the Legislature appears 
' to be very clear that individual disputes 
raised with respect to a claim for statu- 
tory minimum bonus payable by the Em= 
ployer to the Employee under the Pay- 
ment of Bonus Act was not to be made 
an ‘Industrial Dispute’ even fictionally. 
A similar view was taken by the High 
Court of Bombay in Allahabad Labour 
Supply Agency v. First Labour Court, 
Nagpur, ILR 1970 Bom 490, Chandurkar, 
J, speaking for the Court said: 


“ seceroeseeele the sole object of enacting 
S. 33-C (2) was to provide a speedy r2- 
medy to an individual employee to ens 
force his right, then unless it can posi- 
tively be established that the employee 
is prohibited from invoking the juris- 
diction under S. 33-C (2) it will not be 
possible to hold that an application for 
recovery of statutory minimum bonus 
under Sec. 10 of the Payment of Bonus 
Act cannot be made by an individual 


employee, It is true that a dispute be- 
tween an employer and employees. with 


A.LR, l 


respect. to the Bonus: payable ünder the. . 


Payment of Bonus `Att- is fictionally. 
made an industrial dispute by S. 22 of - 
the Act, If, an industrial dispute within 
the meaning of the Industrial Disputes 


Act, 1947 would be a collective dispute, — 


then if the fiction is to be given its full 
effect, Sec, 22 will have to be so constru- . 
ed as to refer only to a collective dispute 
between an employer and his employees, 
This construction is also supported by 
the use of the words “employer and em- 
ployees” in S. 22. The use of the word 
“employees” is not without significance 
and is clearly intended that a reference 
of a dispute raised by an individual em= 
ployee is not contemplated by Sec. 22 of 
the Act, ‘There is also no machinery 
under the Bombay Industrial Relations 
Act whereby an individual employee 
could also seek a direction ' from the 
Labour Court regarding the payment of 
Bonus or for resolving the dispute which 
arises between him and the employer as 
a result of non-payment of the bonus by 
the employer ...... sse e s... Thus if the 
provisions of Industrial Disputes Act, 
1947, contemplate machinery for settle- 
ment of a collective dispute ‘as pointed | 
out above and there is no provision in. 
the Bombay Industrial Relations Act, 
1946, which the employee would avail of . 
for the recovery of the bonus amount 
and only a collective dispute only be re- 
ferred to the Labour Court, then the 
proper construction of Sec. 22 of the Act 
would be to restrict its operation only to 
cases of collective disputes between tha 
employer and employees. Sec. 22 of the 
Payment of Bonus Act, 1965, must there- 
fore, be held to be not applicable in the 
case of an individual dispute.” 


26. Before the Punjab and Haryana 
High Court in Bawa Singh v. State of. 
Punjab, 1974 Lab IC 425, placing reli+ - 
ance upon the decision in Allahabad 
Labour Supply Agency v. First Labour 
Court Nagpur, ILR (1970) Bom 490 it 
was contended that an individual disputa 
as to the payment of minimum bonus 
under the Payment of Bonus Act can- 
not be termed as an “Industrial Dispute” 
and that in respect of such a claim a pes. 
tition under S. 33-C~(2) lies. Though that 
aspect, was not specifically discussed at 
length,. the Court proceeded to hold that 
a petition under S. 33-C (2) was not bar- 
red and accordingly upheld the order of 
the Labour Court allowing the claim of 
the workman for the ae of mini- 
‘mum. bonus, és 


1979 


. 27. However, the Madras High Court 
took a contrary: view in Aranha v. Uni- 
versal Radiators, 1975 Lab IC 1180. Veera- 
swamy, C. J. speaking for the Court ex- 
pressed (dissent ?) fromthe view taken in 
the aforesaid two cases inthe following 
words (at p. 1181):— 

“With respect we are not inclined to 
share this view, for apart from the fact 
that a plural includes a singular after 
the amendment of the Industrial Disputes 
Act so as to attract individual disputes 
too within the scope of an industrial 
dispute it does not appear to us to be 
reasonable that Section 22 of the Pay- 
ment of Bonus Act will be inapplicable 
to individual disputes.” 

We are unable to concur with the view 
expressed by the Madras High Court in 
Aranha v. Universal Radiators, 1975 Lab 
IC 1180 for although, ordinarily a singu- 
lar includes plural and plural is neces- 
sarily an agglomeration, that principle of 
interpretation cannot be mechanically 
applied to every situation It must giva 
Way to the subject and context in which 
the particular term is employed. That 
apart, when under the Industrial Dis- 
putes Act, as already discussed above, an 
individual dispute of a workman does 
not constitute an industrial dispute, ex- 
cept in regard to discherge, dismissal, 
retrenchment or termination of service, it 
must necessarily follow that other indi- 
vidual disputes cannot constitute indus~ 
trial dispute. Only a limited- class of in- 
dividual disputes referred to in Sec. 2-A 
of the Industrial Disputes Act are deem- 
ed to be industrial disputes by Legisla- 
tive fiction. Thereby the scope of the de- 
finition of Industrial dispute as contain- 
ed in S. 2 (k) of the Industrial Disputes 
Act itself is not enlarged. What Sec. 22 
declares is merely that the disputes re- 
ferred to in S. 22 of the Payment af 
Bonus Act shall be deemed to be indus- 
trial disputes”. So merely because cer- 
tain disputes specified in S. 22 of the Pay- 
ment of Bonus Act are deemed to be in- 
dustrial disputes, an. individual dispute by 
an employee against the employer with 
respect to payment of minimum bonus 
under Payment of Bonus Act also does 
not become an industrial dispute, for, in 
respect of such an industrial dispute nə 
fiction is created under S. 22 that it 
shall be deemed to be an industrial dis- 
pute. In the absence of a provision in 
the Payment of Bonus Act similar ta 
S. 2-A of the Industrial Disputes Act, 
making a dispute raised bv an individual 
employee with- regard to payment. of 
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bonus also an industrial: dispute, ‘it can-| . 


‘not be deemed to be an industrial dis- 


pute by virtue of S, 22 of the Payment 
of Bonus Act only, i 


28. We are therefore clearly of the 
view that a. dispute raised by an indivi- 
dual employee with regard to the pay- 
ment of minimum bonus under the Pay- 
ment of Bonus Act cannot be deemed to 
be an industrial dispute within the 
meaning of S, 22 of the Payment of 
Bonus Act, 


29. Further under Section 22 it is 
mot every dispute between an em- 
ployer and employee as to bonus that 
is deemed to be an industrial dispute 
within the meaning of the Industrial Dis- 
putes Act. It is only a disputa “with 
respect to the bonus payable under this 
Act or with respect to the application of 
this Act to an establishment in a Public 
Sector” which is deemed to be an ‘Indus- 
trial Dispute’. In order that S. 22 may 
be attracted the dispute should not only 
have been “between an employer and 
his employees” but the dispute should 
have arisen “with respect to the Bonus 
payable under this Act’. No dcubt, the 
expression “with respect to the bonus 
payable” is of wide amplitude. But S. 8 
of the Payment of Bonus Act declared 
that “every employee shall be entitled to 
be paid by the employer in an account- 
ing year bonus in accordance with the 
provisions of this Act, provided had he 
worked in the establishment for not less 
than 30 working days in that year.” S. 9 
declares that “notwithstanding anything 
contained in this Act, an employee shall 
be disqualified from receiving bonus un- 
der this Act, if he is dismissed from service 
for— (a) fraud; or (b) riotous or violent 
behaviour while on the premises of the 
establishment; or (c) theft, misappropria- 
tion or sabotage of any property of the 
establishment.” Section 20 specifies the 
amount of bonus to which an employee 
is entitled. Sub-section (2) of Sec. 10 of . 
the Payment of Bonus Act declares the 
amount of minimum bonus to which an 
employee is entitled. The maximum 
bonus payable under the Act is stated to 
be 20% of the salary or wage earned by 
the employee during the accounting year. 
Thus every employee who has worked 
in the establishment for not less than 30 
working days in an accounting year and 
is not subject to any of the disqualifica- 
tions indicated in S. 9 of the Act, is de- 
clared statutorily entitled to receive the 
minimum bonus,. The-rate at which the 
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employee is entitled to claim bonus over 
and above the minimum bonus declared 
under S. 10 (2) of the Payment of Bonus 
Act would depend upon a number of 
other factors like gross profits as com- 
puted under S. 4 of the Act, the avail- 
able sources as determined under Sec. 6, 
the sums deductible from gross profits 
as laid down under S.°6 and the. amount 
of direct taxes payable by the employer 
as envisaged by S. 7.. The amount af 
bonus payable would be in proportion to 
the salary or wage earned by the’ em- 
ployee during the accounting year sub- 
ject to a maximum of 20% of such salary 
or wage. - Whatever may be the position 
with respect to the claim for bonus over 
and above the Minimum bonus, so far as 
the rate at which the minimum bonus is 
payable with respect to a particular ac- 
‘counting year, does not fluctuate ‘with 
reference to any of the factors mention- 
ed above, the right cannot be denied and 
is not subject to adjudication by any 
authority. The minimum bonus is statu- 
torily fixed and the right to receive the 
_ Same is a statutory right vested:in the 
employee. Hence no dispute could arise 
or be raised. with respect to the mini- 
mum bonus payable under the Act. I 
the employer fails to pay the amount or 
refuses to pay the amount of . minimum 
bonus, it does not constitute “a dispute 
with respect to the bonus payable un- 
der this Act” requiring adjudication by 
way of a reference under S. 10 of the 
Act. It would only be a refusal: to pay 
the amount statutorily due-to the em- 
- ployee. If, therefore, in . regard to. ‘a 
-~ claim for the payment of minimum 
- borius, the employer contends that he 
has paid the amount wholly or in part 
or that the employee is ny eligible to 
receive the amount or disqualified 
from receiving ‘the ens or that cər- 
tain amounts are deductible, those would 
be matters relating to the ‘computation 
of the ‘amount of minimum bonus which 
the employee is entitled to receive and 
not a dispute with respect to the bonus 
payable under the Act. The dispute in 
other words would not-be with respect 
to bonus payable under the Act but 
only with respect to quantum of bonus 
to which a particular employee is entitl- 
ed to receive under the Act. It is not 
the right of the employee to the mini- 
mum bonus or the rate at which the 
minimum bonus payable under the Act 
that is in dispute, but the actual.amount 


payable to the employee. Such a dispute 


not being a dispute which-has arisen þe- 


AIR. 


tween the employer and the employees 
“with respect to the bonus payable un- 
der the Act”, Section 22 is not applic- . 
able. It cannot, therefore, be deemed to 
be an industrial dispute to which the 
provisions of the Industrial Disputes Act, - 
1947 apply. 

30. In Bawa Singh v. State of Pun- 
jab, 1974 Lab IC 425 a Bench of Punjab _ 
and Haryana High Court oberved (at 
p. 427)}:— 

“We are, unable to construe See. 29 of 
the Payment of Bonus Act, 1965, in the 
manner that every minor dispute regard- 
ing the payment of bonus, even when 


there is no dispute. regarding the rate at 


which it is to be paid and the only dis- 
pute is regarding the exact amount to be 
paid should. be termed as industrial dis- 
pute.” 

No doubt, as scatended by Mr. Jagan< 
nadha Rao, learned counsel, for the pe- — 
titioner in Aranha v. Universal Radia- 
tors, 1975 Lab IC 1180 a Division Bench 


‘of the Madras High Court considering 


the words “any. dispute with respect to 
bonus payable under the Act” occurring 
in S. 22 of. the Payment of Bonus Act 
observed (at p. 1181):— 

“they are wide enough to cover not 
merely the question relating to entitle- 
ment but also. the quantum and = a plea 
of discharge.” 


We are unable to agree ‘with this view, 
in so far as it relates to the claim for 
payment of minimum ‘bonus. : which is 
statutorily fixed. Under: the Act, every 
employee: is declared entitled to a mini- 
mum: bonus of -4% up to 1-4-1974 and 
8.33% thereafter. In respect of this mini- 
mum bonus, as the dispute could only be 
with respect to the actual amount pay- 
able to the employee, any claim made 
for the ascertainment of that amount, 
cannot be deemed to be a “dispute” with 
respect to bonus: payable under the Act. 
. 31. We are therefore, of the view 
that when a claim for the payment of 
minimum bonus is made by an emplo- 
yee of an establishment to which the 
Act applies, such a claim does not fall 
within S. 22 of the Payment.of Bonus 
Act so as to be deemed to be an “Indus- 
trial dispute”, . requiring reference under 
S. 10 of the Industrial Disputes Act. 
Such. a claim can be investigated: and 
the ‘necessary relief awarded by the 
Labour Court upon a. petition filed by 
the employee under. S. 33-C (2) of the 
Industrial Disputes Act. : 

32- Mr. Jagannadha Rao,’ learned. 
Counsel for the petitioner: relying upon 


1979 . 


the decision in State of Bombay v. Pandt- 
rang, AIR 1953 SC 244, wherein it-wes 
held that “when a statute enacts thet 
something shall be deemed to have been 
done, which in fact and truth was net 
done, the Court is entitled and bound to 
ascertain for what purpose and between 
what persons the statutory fiction is to 
be resorted to and full effect must ke 
given to the statutory fiction and +t 
should be carried to its logical conclt- 
sion” contended that all claims with res- 
pect to payment of minimum  bonts 
should be deemed to be “Industrial Dis- 
putes” in view of S. 22 of the Paymert 
of Bonus Act. -It must, however, be nc- 
ticed that in that decision the Supreme 
Court while holding that full effect must 
be given to the statutory fiction declared 
that the Court is bound to, ascertain és 
to “between what persons statutory fic- 
tion is to be resorted to.” Thus in re- 
sorting to the statutory fiction that the 
dispute referred to under S. 22 of the 
Payment of Bonus Act, shall be deemed 
to be an “Industrial Dispute” within 
the meaning of the Industrial Disputes 
Act, the court is not entitled to enlarge 
the scope of S. 22 itself so as to bring 
within its ambit the disputes not cover- 
ed by S. 22 and deem such disputes also 
to be industrial disputes. Hence on tre 


wording of S. 22 of the Payment af. 


Bonus Act itself we hold that the claim 
of an individual -employee for the pay- 
ment of minimum bonus in respect of 
which statutory right is . vested in .am 
employee under S. 10 of:the Act could 
not be deemed to be an “Industrial Diz- 
pute”. ; 


33. This conclusion is further fort. 
fied by S. 39 of the a of Bonis 
Act which reads as follows :—- 


“S. 39. Application of certain laws net 
barred—- Save as otherwise expressky 
provided, the provision of this Act shall 
be in addition to and not in derogaticn 
of the Industrial Disputes Act, 1947 (#4 
of 1947), or any corresponding law TE- 
lating to investigation and settlement ef 
industrial disputes in force in a State.” 
This provision is evidently intended +o 
meet any contention such as is one raiz- 
ed before the Court that the Payment of 
Bonus Act being a special provision and 
certain disputes being deemed to be it- 
dustrial disputes by virtue of Sec. 22 of 
the Payment of Bonus Act, the rest of 
the provisions of the Industrial Disputes 
-Act would not apply for- any claim 
made under the. provisions ef the Par- 
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ment of Bonus Act. There is no ex- 
press provision in the Payment of Bonus 
Act which. excludes the. application of 
the provisions of the Industrial Disputes 
Act. If a workman is entitled to receive 
from the -employer any money or any 
benefit which is capable of being com- 
puted in terms of money. and if any 
question is raised as to. the amount of 
money due or as to the amount at which 
such benefit should be computed those 
questions may properly. be adjudicated 
under. S. 33-C (2) of the Industrial Dis- 
putes Act. The minimum bonus payable — 
under the Payment of Bonus Act is cer- 
tainly an amount which a workman is 
entitled to receive from his employer 
and when such a claim is made it is un- 
doubtedly entertainable under S. 33-C(2). 
Since there is no expréss provision ex- 
cluding the operation of the provision of 
S. 33-C (2), the fact that under S. 22 of 
the Payment of Bonus Act certain dis- 
putes with respect to a claim for bonus 
ara deemed to be Industrial Disputes -the 
other provisions of the Industrial Dis- 
putes Act cannot be excluded. 


34. Further S. 39 of the Payment of 
Bonus Act expressly saves the applica- 
tion of the provisions of the Industrial 
Disputes Act to such claims by declaring 
that the provisions of the Payment of 
Bonus Act. shall be in addition to and 
not in derogation of the Industrial Dis- 
putes Act. Section 33-C (2) of the Indus- 
trial Disputes Act must therefore be 
held applicable to such claims inasmuch 
as no provision of the Industrial Dis- 
putes Act expressly provides otherwise. 
In other words, the provision contained 
in S. 33-C (2) cannot be deemed to be 
excluded by necessary implication or by 
any fiction of law. 


35. When a statutory right to a mini- 
mum bonus is created and a petition un- 
der S. 33-C (2) is maintainable for com- 
puting the amount as per the statute, it 
could not have been the intention of the 
legislautre in enacting S. 22 to make 
such dispute an ‘Industrial Dispute”. No 
question of an adjudication or an award 
in respect of such a right could arise. 
In making provision under S.. 22 of the 
Peyment of Bonus Act, that any claim 
“with respect to the Payment of Bonus 
under this Act” would be deemed to be 
an “Industrial Dispute”, the legislature 
could never have intended that even 
where a right created under a statute 
merely upon the employer denying such 
a right should necessarily be referred 
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for adjudication tinder S, 10 of the In- 
dustrial Disputes’ Act as an Industrial 
Dispute. By enacting S. 39 of the Pay- 
ment of Bonus Act, the legislature made 
its intention very clear that it never in« 
tended to take away the right of the 
workman to apply under S. 33-C (2) of 
the Industrial Disputes Act seeking de- 
termination of the money due to him by 
haa of the statutory right vested in 


36. In Allahabad Labour Supply 
Agency v. First Labour Court, Nagpur 
' (LR (1970) Bom 490), the Bombay Hizh 
Court held: | 

“That a remedy under s, 33-C (2) is 
not barred is also clear. from the pro- 
visions of Sec. 39 of the Payment of 
Bonus Act Section 39 expressly 
provides that the provisions of the pay- 
ment of Bonus Act, 1965, are not in de- 
rogation of the provisions of the Indus- 
trial Disputes Act, 1947, or the corres- 
ponding State Act. Thus the right of an 
emplóyee to approach the Labour Court 
under S. 33-C (2) for recovery of the 
amount of minimum bonus is unaffected 
by S. 22 of the Payment of Bonus Act, 
1965”. 


The Punjab and Haryana High Court in 
Bawa Singh v. State of Punjab (1974 
Lab IC 425) referring to S. 39 of the 
Payment of Bonus Act held (at p. 427): 

“It is also clear that according to the 
provisions of Section 39 of the Payment 
of Bonus Act, until and unless speci- 
fically provided in this Act overriding 
the provisions of Industrial Disputes 
Act, the provisions of the Industrial Dis- 
putes Act have been made applicable. 
Section 22 of the Payment of Bonus Act, 
in our opinion, does not exclude filing 
of an application under S. 33-C (2) of 
the Industrial Disputes Act, for the pay- 
ment of Bonus.” No doubt in E.E.C. 
of India v. Labour Court Madras (1975 
Lab IC 1181), (Aranha.v. Universal Radio- 
tors, 1975 Lab IC 11807) the Madras High 
Court has held that S. 22 of the Payment 
of Bonus Act excludes a petition u/s. 33-C 
(2) of the Industrial Disputes Act. Butin 
so holding the Madras High Court did 
not take into account the provisions of 
S. 39 of the Payment of Bonus Act, or 
the observations of the Supreme Courf 
in Sanghvi Jeevraj v. M.C. G. & K.M.W. 
Union (AIR 1969 SC 530: 1969 Lab IC 
854) which are as follows (at p- 539 of 
AIR):— 

* it is thus clear that by providing 
in Sec. 39 that the provisions of this Act 
shall be in addition to and not in dero« 
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A. IR: 
gation of those Acts, Parliament wanf= 


: ed to avail of those Acts for investiga- 


tion and settlement of disputes ` which 
may arise under this Act. The distinc- 
tion between S. 22 and S. 39, therefore, 
is that whereas S. 22 by fiction makes 
the disputes referred to therein indus« 
trial disputes and applies the provisions 
of the. Industrial Disputes Act and other 
corresponding laws for the investigation 
and settlement thereof, Sec. 39 makes 
available for the rest of the disputes, the 
machinery provided in that Act and other 
corresponding laws for adjudication of 
disputes arising under this Act...... 

We are, therefore, unable to persuada 
ourselves to accept the said view. 


37. It is next‘ contended on behalf of 
the petitioner that the definition of 
“Workmen” under S. 2 (s) of the Indus- 
trial Disputes Act is somewhat restricted 
as compared to the definition of an “em- 
ployee” under S. 2 (13) of the Payment 
of Bonus Act and as such S. 33-C (2) 
cannot in terms apply to a claim for 
Payment of Bonus under the said Act. 


S. 2 (s) of the Industrial Disputes Ac? 
defines “Workman” as follows: 


“2 (s). ‘Workman’ means any person 
{including an apprentice) employed in 
any industry to do any. skilled or un- 
skilled manual, supervisory, technical 
or clerical work for hire or reward. 
whether the terms of employment be ex- 
press or implied, and for the purpose 
of any proceeding under this Act in re- 
lation to an industrial dispute, includes 
any such person who has been dismissed, 
discharged or retrenched in connection 
with, or as a consequence of, that dis- 
pute, or whose dismissal, discharge or 
retrenchment has led to that dispute.” 
Section 18 (2) of the Payment of Bonus 
Act defines. an “employee” as under: — 


“‘employee’ means any person (other 
than an apprentice) employed on a 
salary or wage not exceeding one thou- 
sand and six hundred rupees per mensem 
in any industry to do any skilled or un- 
skilled manual, supervisory, managerial. 
administrative, technical or clerical work 
for hire or reward, whether the terms of 
employment be express or implied.” 

It cannot be gainsaid that the ambit of 
these two definitions is not identical. 
All employees under the Payment -of 
Bonus Act are not “workmen” within 
the meaning of the Industrial Disputes 
Act. It is, therefore, argued that a peti- 
tion under §. 33-C (2) could not lie. No 
doubt, S. 33-C (2) refers to a ‘Workman” 
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- who is entitled to receive from the em- 
ployer any money or any benefit which 
is capable of being computed in terms 
of money, and by its terms applies only 
to ‘Workman’ as defined under the In- 
dustrial Disputes Act. But what S. 39 
declares is that the provisions shall be 
in addition to and not in derogation of 
the Industrial Disputes Act. Certainly 
there cannot be any objection to an 
“Employee” as defined under the Pay- 
ment of Bonus Act who also Satisfied the 
definition of ‘Workman’ under the Indus- 
trial Disputes Act enforcing his claim to 
_ a minimum bonus under S. 33-C (2) of 
the Industrial Disputes Act. However, 
it is not the case of the petitioner em- 
ployer herein that the respondents do 
not also satisfy the definition of ‘Work- 
man’ as contained in the Industrial Dis- 
putes Act. Such a contention was not 
raised either before the Labour Court or 
in this Writ Petition. We cannot allow 
it to be raised now for the first time in 
this writ petition, 


38. Further it was held by the Sup- 
reme Court in Sanghvi Jeavraj v. M.C.G, 
& K.M.W. Union (1969 Lab IC 854): 
(AIR-1969 SC 530): as follows (at pp. 538, 
539 of AIR):— 

“Iit will be noticed that S, 22 provides 
that where a dispute arises between an 
employer and his employee (1) with rese 
pect to the bonus payable under the Act, 
or (2) with respect to the application of 
the Act, such a dispute shall be deemeg 
to be an industrial dispute within the 
meaning of the Industrial Disputes Act, 
1947 or any corresponding law relating 
to investigation and settlement of indus- 
trial dispute in force in a State and the 
provisions of that Act and such law, a3 
the case may be, shall save as other- 
wise expressly provided, apply accord- 
ingly, An industrial dispute under ths 
Industrial Disputes Act would be be- 
tween a workman as defined in that Act 
and his employer and the dispute can be 
an industrial dispute if it is one as de- 
fined therein. But the definition of an 
‘employee’ under S. 2 (13) of the Act is 
wider than that of a ‘workman’ under 
the Industrial Disputes Act. A dispute be- 
tween an employer and an employee, 
therefore, may not fall under the Indus- 
trial Disputes Act’ and in such a case tha 
Act would not apply and its machinery 
for investigation and settlement would 
not be available. That being so, and in 
order that such machinery for investiga- 
tion and settlement may be available, 
‘Section 22 has been enacted to create a 


legal fiction whereunder such disputes 
are deemed to be industrial disputes un~ 
der the Industrial Disputes Act-or any 
other corresponding law. . For the pur- 
pose of such disputes the provisions of 
the Industrial Disputes Act or such other 
law are made applicable. The effect of 
S. 22 thus is (1) to make the disputes 
referred to therein industrial disputes 
within the meaning of the Industrial Dis- 
puzes Act or other corresponding law 
and (2) having so done to apply the pro= 
visions of that Act or other correspond- 
ing law for investigation and settlement 
of such disputes, But the application of 
S. 22 is limited only to the two types of 
disputes referred to therein and not to 
others, Section 39, on the other hand, . 
provides that ‘save as otherwise express« 
ly provided’ the provisions of the Act 
shall be in addition to and not in dero- 
gation of the Industrial Disputes Act 
or any corresponding law relating to 
investigation and settlement of industial 
disputes in force in a State. Except for 
providing for recovery of bonus' due un- 
der a settlement, award or agreement as 
an arrear of land revenue as laid down 
in S. 21, the Act does not provide any 
machinery for the investigation and set~ 
tlement of dispute between an employer 
and an employee, If a dispute, for in- 
stance, were to arise as regards the 
quantum of available surplus, such a dis- 
pute not being one falling under Sec. 22, 
Parliament had to make a provision for 
investigation and settlement thereof, 
Though such a dispute would not be an 
industrial dispute as defined by the In- 
dustrial Disputes Act or other corres- 
ponding Act in force in a State, S. 39 by 
providing that the provisions of this Act 
shall be in addition to and. not in dero- 
gation of the Industrial Disputes Act or 
such corresponding law makes available 
the machinery in that Act or the cor- 
responding Act available for investiga- 
tion and settlement of industrial disputes 
thereunder for deciding the disputes aris- 
ing under this Act. As already seen Sec- 
tion 22 artificially makes two kinds of 
disputes therein referred to industrial 
disputes and having done so applies the 
provisions’ of the Industrial Disputes 
Act and other corresponding law in 
force for their investigation and settle- 
ment. But what about the remaining 
disputes? As the Act does not provide 
any machinery for their investigation 
and settlement, Parliament by enacting 


S. 39 has sought to apply the provisions 
of those. Acts for investigation and set- 
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tlement. of the. remaining 
though such disputes are not industrial 


disputes as defined in those Acts. Though 
the words ‘in force in a State’ after the 
words ‘or any corresponding law relat- 
ing to investigation and settlement of 
industrial disputes’ appear: to qualify 
the words “any corresponding law” and 
not the Industrial Disputes Act, the’ In- 
dustrial Disputes Act is primarily a law 
relating to investigation and 
of indusrial disputes and provides machi- 
nery therefor. Therefore. the distinction 
there made between that Act and, the 
laws does not seem. to. be of much point, 
It is thus clear that by. providing in 
5. 39 that the provisions of this Act 
shall be in addition to and not in dero- 
gation of those Acts, Parliament wanted 
to avail of those Acts for investigation 
and settlement of disputes. which . may 


arise, under this Act. The distinction. be- 


tween S. 22 and S. 39 therefore, is that 
whereas S. 22 by fiction makes the dis- 
putes referred to therein industrial dis- 
putes and applies the provisions of. the 
Industrial Disputes Act and other cor- 
` responding laws for the investigation and 
settlement thereof, S. 39. makes available 
for the rest of the disputes the machi~ 
nery provided in that. Act: and other 


corresponding laws for adjudication of. 


. disputes arising under this Act... There- 
fore, there is no question of a right to 
bonus under the Industrial Disputes Act 
or other corresponding Acts having been 
retained or saved by S. 39. Neither the 
- Industrial Disputes Act nor any of the 
other corresponding laws provides for a 
right to bonus. Item 5 in Sch. 3 to. the 
Industrial Disputes Act deals with juris- 
diction of tribunals set up under Ss. 7, 
T-A and 7-B of that Act, but does not 
provide for any right to bonus. Such a 
right is statutory provided for the first 
time by this Act. i 


39. These observations though made 
by the Supreme Court while dealing 
with the question whether any right to 
bonus. exists de hors the Payment of 
Bonus Act either under the — Industrial 
Disputes Act or under any other law, 
make. the legal position with regard . to 
Sec. 39 of the Payment of Bonus Act 
clear, It therefore follows that with 
. respect to matters not covered by.. S. 22 
- of the Payment of Bonus Act, S. 39 of 
the Payment of Bonus Act makes. ap- 
plicable. the „other provisions of the In- 
dustrial Disputes: Act including. S. 33-C 
‘ (2) of the Industrial Disputes Act with 


. disputes,. 


. settlement 


A. LR. 


respect to rights secured fo an ‘emplo= 
yee’ uncer the Payment of Bonus Act. 


40. The claim of the respondents for 
the payment of minimum bonus not be- 
ing one falling under S. 22 of the Pay- 
ment of Bonus Act and the right to the 
minimum bonus having been created by 
a statute, the decision on all- other ob-) 
jections to the payment. of ` minimum 
bonus would only be incidental to the 
computation of the actual ‘amount due 
to the employeés and can be adjudicated 
under S. 33-C (2) of the Industrial Dis- 
putes, Act. ` 

41.” We, have, therefore, no hesitation 
in holding that the claim for payment. of 
minimum bonus by an. individual work- 
man is not covered by S. 22 of the Pay-|- 
ment of Bonus Act. It cannot be deem- 
ed to be an ‘Industrial Dispute’. within 
the meaning of the Industrial Disputes 


‘Act by virtue of anything contained in 


S. 22 of the Payment of Bonus Act. The 
right to minimum bonus is a` statutory 
right which vests in the employee and 
no. further: adjudication of the right to 
the payment of minimum bonus (is) call- 
ed for. It constitutes an existing - statu- 
tory right. The denial of this right by 
the employer does not render it an In- 
dustrial dispute calling for any adjudica- 
tion by way of reference under S. 10 of 
the Industrial -Disputes Act read. with 
S. 22: of the Payment of Bonus Act. A 
petition under S. 33-C’ (2) of the Indus-'. 
trial Disputes Act for ascertaining ` and 
awarding the amount of minimum bonus 
due to the workman is, taeretore, main- 
tainable 


42. The objection to the . eee 
of the Labour Court. to entertain a pe~ 
tition by an employee for the ascertain 
ment and: payment . of minimum bonus 
denied to ‘him by the . employer there- 
fore fails and is accordingly rejected. No 
writ of prohibition could therefore be 
issued against the Labour Court from 
proceeding with M-P.. 300 of 1975, 


43. Another, claim made by the re - 
spondents in their petition under S. 33-C 
(2) before the Labour Court is for the 
payment of the difference in the con-« 
tracted wage which was paid’ to -them 
and the minimum wage payable to them 
under the Minimum Wages Act. It is 
common ground that in exercise of the 
power vested in it under Sec. 12 of the 
Minimum Wages Act, the Government 
has in G.O.Ms. No. 559 Employment and 
Special Welfare (T) Department dated 
30-5-1975 prescribed the minimum rate of 
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wages for employees in oil mills in tre 
State of Andhra Pradesh. The validity 
of the said Notification fiixing the mini- 
mum wage under S. 5 of the Minimum 
Wages Act is not questioned. -It is also 


not in dispute that employment in ail. 


mills is a “scheduled employment” as der 
fined under S. 2 (g) and as envisaged Ly 
S. 27 of the Minimum Wages Act, ard 
that the petitioner is an “Employer” as 
defined under S. 2 (e) of the Minimum 
Wages Act of the respondent employees. 
The contention of the petitioner in this 
behalf is that the Minimum Wages Azņ 
not only creates the right to a minimun 
wage notified by the Government | bnt 
also constitutes a forum before which a 
claim for minimum wage “arising out of 
the payment of less than the minimum 
rates Of Wages crseseeceeee to the employe2s 
employed or paid in that area’, may be 
made. The Act also empowers the Stace 
Government to notify the appointment 3f 
an Authority before whom the claim re« 
ferred to above could be made. The Azt 
while prescribing a period of six months 
within which an application may’ he 
made empowers the Authority on being 
satisfied that there was sufficient cause 
for not making an application withn 
the prescribed period to admit the app- 
cation beyond the said period of sx 
months. The Act thus having created a 
statutory right to a minimum wage un-« 
der S. 20 lays down the procedure for 
enquiring into and disposing-of an appi~ 
cation for payment of the minimum 
wage under S. 20 of the Act. The Miri- 
mum Wages Act is thus a complete Code 
in itself which creates both the right as 
well as the forum for the enforcement >f 
that right and lays down the procedure 
to be followed by the forum for adjuci- 
cation of that claim. As such no pétitien 
under S. 33-C (2) of the Industrial Dis- 
putes Act is maintainable. 


44. According to the learned counsel 
for the petitioner Sri V. Jagannadha Rezo, 
the Minimum Wages Act is a.special en- 
actment which overrides the provisions 
of the Industrial Disputes Act which is 
said to be a general enactment. In tkis 
regard he places reliance mainly on tne 
-` judgment of the Supreme Court in Pre- 
mier Automobiles v. K. S. Wadke, AIR 
1975 SC 2238. That. matter arose out of 
a suit instituted by the Union of Work- 
men of the Motor Production Depart- 
ment of the Premier. Automobiles: In 
that suit the Plaintiffs prayed for a ce- 
claration that the settlement dated 9-1- 
1971 was not binding on the. plaintiffs 
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and the other concerned daily -rated and 
monthly rated workmen of the Motor 
Production: Department who were not 
members of the -Association Union. An- 
other -relief claimed therein was for a 
permanent injunction restraining the Pre 
mier Automobolies from enforcing or 
implementing the terms of the said set- 
tlement. The appellant-company and 
other respondents inter alia pleaded that 
the Civil Court had no jurisdiction to 
entertain the suit. The trial Court nega- 
tived that plea and held that the Civil 
Court had jurisdiction to try the suit as 
it was of a "Civil -Nature for enforce- 
ment of common and general law rights” 
and accordingly granted a sort of condi- 
tional decree of injunction restraining 
the appellant from enforcing .or imple- 
menting the terms of the agreement dated 
9-1-1971 against such of those workmen 
of its Motor Production Department who 
were not the members of the Associa- 
tion Union.’ The Company preferred an 
appeal to the High Court of Bombay 
which upheld the Jurisdiction of the 
Civil Court to entertain the suit and re- 
fused to interfere with ‘the trial Court’s 
decree on merits. Dealing with the ap- 
peal against the said Judgment. The 
Supreme Court enunciated the princi- 
ples determining the jurisdiction of a 
Civil Court with respect to ‘an: industrial 
dispute’ thus :— 


(1) If the dispute is not an eee 
dispute, nor does it relate to enforce- 
ment of any other right under the Act, 
the remedy lies only in the Civil Court. 

(2) If the dispute is an industrial dis- 
pute. arising out of a right or liability 
under the general or common law and 
not under the Act, the Jurisdiction of 
the Civil Court is alternative, leaving it 
to the election of the suitor concerned 
to choose his remedy for the relief 
which is competent to be granted in a 
particular remedy. 

(3) If the industrial dispute na to 
the enforcement of a right or an obliga- 
tion created under the Act, then the 
only remedy available to the suitor is 
to get an adjudication under the Act. 

(4) If the right which is sought to be 
enforced is a right created under the 
Act such as Chap. VA then the.remedy 
for its enforcement is either S. 33-C or 
the raising of an, industrial dispute as 
the case: may be.” 


45. On the strength of this judgment 
Mr. .Jagannadharao, learned counsel for 
the petitioner-employer contends that 
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upon a parity of reasoning since the 
Tight to the payment of a minimum wage 
as also the forum for the enforcement of 
that right are both created under the 


Minimum Wages Act a special enactment . 


the general provision contained in Sec- 
tion 33-C (2). of the Industrial Disputes 
Act cannot be invoked. According to the 
learned counsel for the petitioner, itisa 
case which falls under the third category 
of cases referred to by the Supreme 
Court in the Premier Automobiles v. 
K. S. Wadke, AIR 1975 SC 2238. 


46. It would be seen that so far as 
the decision of the Supreme Court in 
Premier Automobiles v. K. S. Wadke, 
AIR 1975 SC 2238 is concerned it deals 
with the jurisdiction of the Civil Court 
to adjudicate a claim entertainable un- 
der the Industrial Disputes Act and en- 
unciates the principles applicable in this 
behalf. It does not deal with the ques~ 
tion as to whether the Industrial Dis- 
putes Act itself is a general law or a 
Special enactment in relation to either 
the Payment of Bonus Act or the Mini- 
mum Wages Act. The Supreme Court 
also did not lay down in that case that 
if a forum is created for the enforcement 
of any right conferred on an emplyee 
under any of the above referred two spe- 
cial enactments, the jurisdiction of the 
Industrial Tribunal under S. 33-C (2) to 
entertain a claim for the enforcement of 
that right is barred. The above déci- 
sion of the Supreme Court cannot there- 
fore be taken as an authority for the 
proposition that since the right to a 
minimum wage is created under the 
Minimum Wages Act which is a special 
enactment and an authority is alsa 
constituted under the said enactment, a 
petition under S. 33-C (2) of the Indus- 
trial Disputes Act is barred. On the 
other hand principle No. 4 enunciated by 
the Supreme Court is that if the right 
which is sought to be enforced is a right 
created under the Act such as Chap. V-A 
then the remedy for its enforcement is 
either S. 33-C or the raising of an indus- 
trial dispute as the case may be. ‘The 
decision clearly recognised that if a 
right is created under an enactment for 
the enforcement of that right and for 
computation of the benefit, a petition un- 
der S. 33-C may lie. That is. what a 
Full Bench of this Court also held in 
W. P. No. 2503 of 1977 Judgment, D/- 
17-11-1978* to which detailed reference 
has been made earlier. 


*Reported in (1979) 1 Andh LT. 87, 





-y. Labour Court, Hyderabad (FB): 


A. I. Z : 


47. It was also not contended. before 
us that there is anything in S. 33-C (2) 
which by itself debars an employee from 
filing a petition claiming a minimum 
wage. There is no provision either in 
the Industrial Disputes Act or in the 
Minimum Wages Act which specifically 
prohibits a Labour Court from entertain- 
ing a petition under S. 33-C (2) in res- 
pect of a claim for minimum wage. As 


` already noticed the contention was mere- 


ly that the Industrial Disputes Act was 
a general law and that S.: 33-C (2) being 
a provision of a general law is excluded 
by the Minimum Wages Act which 
creates the right as well as the forum 
for the enforcement of that right. We 
may therefore examine how far this 
basic assumption of the learned counsel 
for the petitioner that the Industrial 
Disputes Act is a general enactment is 
correct and then proceed to consider how 
far the Minimum Wages Act while creat- 
ing a right to a minimum wage also 
prescribes a forum for the enforcement 
of that right and as such excludes the 
jurisdiction of the Labour Court under 
S. 33-C (2) to entertain a petition for 
minimum wage. 


48. The Industrial Disputes Act does 
not deal with all disputes. It deals only 
with disputes of workmen and employers 
as defined therein. They must be indus- 
trial disputes. Even in this limited 
sphere it is not every- dispute of every 
individual workman that is entertainable 
under the said Act. By virtue of Sec- 
tion 2-A of the Industrial Disputes Act, 
disputes raised by individual workman 
relating to dismissal, removal. or re- 
trenchment from service only are deem- 
ed to be industrial disputes. Any other 
dispute raised by an individual workman 
is not deemed to be an industrial dis- 
pute. Unless claims of individual work- 
man other than those referred to under 
5. 2-A are sponsored by union of work- 
men or substantial members of work- 
men, it cannot be deemed to be an in- 
dustrial dispute. Further under S. 33-C 
(2) of the Industrial Disputes Act claims 
made by workmen that are entertainable 
against their employers are claims 
with respect to existing rights based on 
a settlement, award, or Chap. V-A or 
Chap. V-B are conferred by a statute. 
Any other right to which a workman or 
class of workmen may be’ entitled but 
which does not constitute an industrial 
dispute can be adjudicated only by a 
Civil Court. It is only industrial dis- 


‘putes that- can be adjudicated. under the 
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Industrial Disputes Act and the existinZ 
tights referred to above that are enter- 
tainable under S. `33-C of the said Ac: 
Thus the Industrial Disputes Act itself is 
not a general enactment as is commonly 
understood. In a sense the Industrial 
Disputes Act itself is a special enactmert 
applicable to certain class of employers 
and workmen and certain classes of dis- 
putes. Consequently the Industrial Tr- 
bunal or the Labour Court created fcr 
the adjudication of those disputes can- 
not be regarded as Courts of general 
jurisdiction they are Tribunals conferred 
with special jurisdiction with regard <0 
matters specified under the said .enac- 
ment. So also, the Minimum Wages 
Act deals with specific rights created um- 
der that Act. They are special enaci- 
ments relating to certain class of eme 
ployees and certain class of employ- 
ments or establishments. The Minimun 
Wages Act also creates a special forum 
for certain matters covered by S. 20 f 
the Act but it does not bar the jurisdi:- 
tion of the Labour Court to entertan 
claims covered by the Minimum Wage2s 
Act. S. 33-C (2) may be wide enough io 
include claims of workmen in respect sf 
rights - conferred under various enact- 
ments. May be, certain matters enter- 
tainable under S. 20 of the Minimum 
Wages Act may be entertained und=r 
S. 33-C (2) of the Industrial Disputes 
Act also. But on account of that fect 
the Industrial Disputes Act as a whcle 
or S. 33-C (2) of the Act in particular 
does not become a general law in rela- 
tion to the Minimum Wages Act. Though 
the Industrial Disputes Act is. in . certain 
respects wider in its scope and ambit 
than the Minimum Wages Act both tae 
enactments nonetheless are special enact- 
ments. As the Industrial Disputes Act 
is thus not a general enactment tae 
principle generalia specialibus non dero- 
gant cannot apply. 


49. Considering the question whether 
in relation to the Andhra Pradesh Shaps 
and Establishments Act, the Industral 
Disputes Act is a general or a special 
enactment, the Andhra Pradesh High 
Court in Krishnaswamy v. Assam T2a 
Depot, 1977 Lab IC 432, held (at pp. 456, 

37): 


AAEE the procedure provided by tae 
State Act: (Andhra Pradesh Shops and 
Establishments Act) is as much a -spe- 
cial procedure prescribed by a special 
Act as the one provided by ‘the I. D. 
Act, . Ordinarily,. these . remedies -wall 


have to be worked out in a Civil Court, 
but having regard to the circumstances 
in which ‘the workmen are placed, and 
their difficulties and helplessness, the 
legislature thought it. fit to create special 


forums like the one under S. 33-C (2) of 
the I. D. Act as well as those under Sec- 


tion 43 and S. 41 of the State Act...” 
The Mysore High Court especially with 
reference to the Minimum Wages Act 
had to consider a similar question in 
Athani Municipality v. Presiding Officer, 
1968 Lab IC 797: (AIR 1968 Mys 150) 
and expressed the view that (at p. 152 
of AIR): 

«the Labour Court cannot be re- 
garded as a Court of general jurisdic- 
tion, It is as much a special Tribunal as 
the Authority appointed under S. 20 of 
the Minimum Wages Act. Each of these 
special Tribunals has jurisdiction in re- 
spect of matters specified in the enact- 
ments constituting them and in any other 
enactment. .....”, - 

In Ambika Tobacco Company v. Labour 
Court, (1968) 2 Lab LJ 353, the Bombay 
High Court was direcily concerned with 
the question with which we are’ now 
dealing. The Bombay High Court held: 


P. The principle that the special ex- 
cludes the general will also not be ap- 
plicable in this case for the simple rea- 
son that when the Minimum Wages Act 
was put on the statute book there was 
no such provision like S. 33 (1) or Sec- 
tion 33-C (2) in its present form in any 
other statute. The history of industrial 
relations in this country shows that vari- 
ous aspects of giving protection to 
workers and making, provisions for en- 
forcement of the privileges granted to 
industrial workers are attempted in dif- 
ferent legislations both by the Central 
and the State Governments. But the dis- 
tinguishing feature of a provision like 
Secs. 33-C (1) and 33-C (2) of the Indus- 
trial Disputes Act passed by the Parlia- 
ment is that it covers the case of every 
workman against his employer irrespec= 
tive of the provision of law under which 
the right arises or is claimed.” 

50. These decisions, in our view, 
rightly declared that the Labour Court 
constituted under the Industrial Dis- 
putes Act is not a Court of general 
jurisdiction. The Industrial Disputes Act 
which provides for the constitution of 
the Labour Court for deciding the claims 
oz workmen against their employer is, 
therefore, not a general Act and conse- 
quently the. principle generalia speciali- 
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bus non derogant cannot be applied ta 
determine if the jurisdiction conferred 
upon a Labour Court under’ S. 33-C (2) 
is taken: away with respect to the en- 
forcement of the right. to a minimum 
wage conferred under- the oe 
Wages . Act. 


5l. Mr. J sgannadharao. learned coun- 
sel for the petitioner also alternatively 
contends that a petition claiming mini- 
mum wage is not entertainable -by a. 
Labour Court under S. 33-C (2) also on 
the ground that the Authority constitut- 
ed under S. 20 of the Minimum . Wages 
Act has exclusive jurisdiction in this ba- 
half. 


52. In this behalf, Mr. J ‘agannadha 
Rao, learned counsel for the petitioner 
apart from referring to the judgment of 
the Supreme Court in Premier Auto- 
mobiles v. K. S. Wadke, AIR 1975 SC 
2238 placed very strong reliance upon a 
decision of the Division Bench of this 
Court in W. P. No. 1686 of 1976 and 
batch (Executive Engineer, Panchayat Ra; 
v. Syed Zarruddin) D/- 31-7-1978* whick: 
held with particular reference. to the 
Minimum Wages Act that. 


aikin claims arising under the Mini- 
. mum Wages -Act particularly those can- 
templated under S. 20 are entirely out- 
side the purview of and are not intend- 
ed to be entertainable under `S. 33-C_ {2} 
of the Industrial Disputes Act, xt 


--A claimant under S. 20 of the: Mini- 
mum Wages Act has no right to file an 
application under S. 33-C (2) of the’ In- 
dustrial Disputes Act, 1947, nor- the La- 
bour ‘Court under S. 33-C (2) has juris- 
diction to entertain and adjudicate upon 
such a claim petition as the jurisdiction 
of the Authority is exclusive.” 


Unfortunately, the earlier decision, oF 
this Court in Kilaru Gopala . Rao v, 
Labour Court, Hyderabad, 50 FJR 20: 
(1977 Lab IC 410) which dealt with a 
claim for minimum wages payable under 
the Minimum Wages. Act made beyond a 
period of six months from the date on 
- which the wages became payable was 
not brought to the notice of this latter 
Division: Bench which heard and dispos- 
ed of W. P. No. 1686 of 1976 and batch 
(The Executive Engineer, Panchayat Raj 
‘v. Syed Zarruddin) referred to above. In 
Kilaru: Gopala Rao v. Labour Court, 5¢ 
, FJR 20: (1977 Lab IC 410) the Divi- 
sion Bench of this Court held (at p. 414 
of Lab IC): 


-*Reported in (1978) 1 “APLI (HC) 145, 
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ge claimed: by the 


A. LR. 


ssthat since the workman in the 
present case could not have resorted ta 
the remedy provided. by Sec. 20 of the 
Minimum Wages Act at the time when 
he filed the application under S. 33-C(2) 
of the Industrial, Disputes Act, that ap- 
plication is maintainable.” . 

The Bench, however, observed (at p. 414 
of Lab IC): 

. “Following the course adopted by the 
Supreme Court in Athani Municipality’s 
case 36 FJR 177 : (AIR 1969 SC 13835) 
we also find it unnecessary to decide the 
wider question as to whether an appli- 
cation under S. 33-C (2) of the Industrial 
Disputes Act could be entertained by 


the Labour Court, if the remedy under 


S. 20 (1) of the Minimum, Wages Act is 
a available to the workman concern= 
e ” i 

It, therefore, becomes necessary to con- 
sider - “whether the present claim of the 


respondents for the payment of the dif- 


ference in the actual wage paid and the 
minimum wages payable under the Act 
for a period beyond six months of ‘the. 
petition which is not entertainable un- 
der S. 20 of the Act may be entertained 


_by a. Labour Court: under S. 33-C @Q) of 


the Industrial: Disputes Act, . 


$3. The Supreme Court. in Athani 
Municipality v. Labour Court, Hubli, 36 
FJR 177 : AIR 1969 SC 1335, considered 


. the question “Whether the jurisdiction of © 


the Labour Court to deal with the claims 
of ‘the workmen under S. 33-C (2):of the 
Industrial Disputes Act was barred by 
the fact that the same relief could have 
workmen under 
20 (1) of. the Minimum Wages Act.” 

Seale dealing with that question, the - 
Supreme ‘Court clearly pointed out in 
para. 4 of the judgment that “it was not 


_ contended either before the Labour 


Court or in the writ petition before the 
High Court that the applications were 
not covered by the provisions of S. 33-C 
(2) of the Industrial Disputes Act. The 
plea taken was that even if the. appli- 


cations could be made under S..33-C (2) 


of the Industrial Disputes Act, the juris- 
diction of the Labour Court to proceed 
under that provision of law was barred 
by the provisions of the Minimum Wages 
Act. Mr. B. Sen appearing on behalf of 
the appellant wanted permission to raise 
a question ‘whether these applications, be- 


fore the Labour Court were at all in- 


cluded within the scope of S. 33-C. (2) of 
the Act. But on the objection of the 
learned counsel for the respondents the 


(permission sought was refused.. As we 
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have mentioned earlier, the jurisdiction 
of the Labour. Court on this: ground was 
not challenged either before the Labour 
Court itself or before the High Court, 


No such. ground was raised.even in tke: 


special leave petition nor was it raised 
at any earlier stage by any application, 
It was sought to be raised by Mr. Sen 
for the first time in the course of the 
arguments in the appeal at the time of 
final hearing. We do not consider it 
correct to allow such a new point raised: 
at this late stage. Proceeding to deal 
with that contention the Supreme Court 
held (at pp. 1340, 1341 of ATR): 


*....the language used at all stages in 
that Act leads to the clear inference 
that that Act is primarily concerned with 
fixing of rates — rates of minimum 
wages, overtime rates, rate for payment 
for work on a day of rest — and is not 
really intended to be an Act for enforce- 
ment of payment of wages for which 
provision is made in other laws, such as 
the Payment of Wages Act No. 4 of 1936, 
and the Industrial Disputes Act No. 14 
of 1947, In S. 20 (1) of the Minimum 
Wages Act also, provision is made far 
seeking remedy in respect of claims aris- 
ing out of payment of less than mini- 
mum rates of wages or in respect of pay- 


ment of remuneration-.for days of rest 
or for work done on such days under. 


Cl. (b) or CL (c) of sub-sec.: (1) of Sec. 13 
or of wages at the overtime rate undr 
S. 14. This language used in Sec. 20 (1) 
shows that the. Authority appointed uns 
der that provision of-law is to exercisa 
jurisdiction for deciding claims which. Tes 
late to wages, rates for payment of 
work done on days of rest and overtime 
rates. If there be no dispute as to rates 


between the employer and the. employee, 


S. 20 (1) would. not be attracted. Tha 
purpose of S. 20 (1) seems to be to en- 
sure that the rates prescribed under the 
Minimum Wages Act are complied with 
by the employer in making payments, 
and, if any attempt is made to make 
payments at lower rates, the workmen 
are given the right to invoke the aid of 
the Authority appointed under S. 20(1), 
In cases where there is no dispute as to 
rates of wages, and the only question is 
whether a particular payment at -the 
agreed rate in respect of minimum 
wages, overtime. or work on off days is 
due to a workman or ‘not, the appro< 
priate remedy is provided in the Pay- 
ment of Wages Act, If the payment is 
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withheld beyond the time permitted by 
the Payment of Wages Act even on the 
ground that the amount claimed by the 
workman is not due, or if the amount 
claimed by the workman is not paid on 
the ground that deductions are to be 
made by the employer, the employee 
can seek his remedy by an application 
under S. 15.(1) of the Payment of Wages 
Act. In- cases where S. 15 of the Pay- 


ment of Wages Act may not provide ad- 


equate remedy, the remedy can be 
sought either under S. 33-C of the Act 
or by raising an industrial dispute un- 
der the Act and having it decided under 
the various: provisions of that Act. In 
these circumstances, we are unable to 
accept the submission made by Mr. Sen 
on behalf of the appellant that S. 20 (1) 
of the Minimum Wages Act should be 
interpreted as intended to cover all 
claims in respect of minimum wages or 
overtime payment for days of rest 
though there may be no dispute as to 
the rates at which those payments are 
to be claimed. It is true that, under 
S. 20 (3), power is given, to the Au- 
thority dealing with an, application un-= 
der S. 20 (1) to direct payment of the 
actual amount found due; but this, it ap- 
pears to us, is only an incidental power 
granted to that Authority, so that the 
directions made by the Authority under 
S. 20 (1) may be effectively carried out 
and there may not be unnecessary . 
multiplicity of proceedings, The power 
to make orders for payment of actual 
amount due to an employee under S. 20 
(3) cannot, therefore, be interpreted as 
indicating that the jurisdiction to the 
Authority under S, 20 (1) has been given 
for the purpose of enforcement of 
payment of amounts and -not for the pur- 
Bose of ensuring compliance by the em- 
ployer with the various rates fixed un- 
der that Act, This interpretation, in 
our opinion, also harmonises the provi- 
sions of the Minimum Wages: Act with 
the provisions of the Payment of Wages 
Act which was already in existence when 
the Minimum Wages Act was passed. 
In the present appeals therefore, we 
have to see whether the claims which 
were made by the workmen in the vari- 
ous applications under S. 33-C (2) of the 
Act were of such a nature that they 
could have been brought before the Au- 


thority under S. 20 (1) of the Minimum 
Wages Act inasmuch as ‘they raised dis- 
putes relating to the rates for payment 
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Df overtime and for work ‘done on 
weekly off-days.” 

54. The Supreme: Court then examin» 
ed whether the applications presented be~ 
tore the Labour Court under S, 33-C (2) 
of the Industrial Disputes Act were of 
such a nature as could have been 
brought before the Authority constituted 
under S. 20 (1) of the Minimum Wages 
Act inasmuch as they raise a dispute re< 
garding the right to payment for over- 
time work and for the work done on 
weekly off-days, In that case, it was 
found that the employer did not dispute 
that the wages were payable at a rate 
different from the ones claimed by the 
workmen. The. plea was that no rates 
at all had been fixed by the Mysore 
Government. That was. considered by 
the Supreme Court as not a dispute as 
to the rates at which the payments were 
to be made but a dispute as to whether 
any rate at all was fixed under. the 
Minimum Wages Act. It- accordingly 
held that a remedy under S. 20 (1) .of 
the Minimum Wages Act could not have 
been sought by the applicants in any of 
those applications and consequently ob- 


served that ‘no question can therefore. 


arise of the jurisdiction of the Labour 
Court to entertain these applications un» 
der S. 33-C (2) of the Act being barred 
because of the provisions of the Minis 
mum Wages Act.” 


55. This decision of the Suprema 
Court makes one thing clear that where 
there is a dispute as to the rate af 
which the minimum wage is payable un» 
der the Act, the matter would fall un- 
der S. 20 (1) of the Minimum Wages Act, 
It also declares that S. 20 (1) of the 
Minimum Wages Act does not cover all 
elaims in respect of Minimum Wages; it 
.|covers only cases where there is a dise 
pute as to the rate at which the mini- 
mum wages are payable. That decision 
also lays down that the power given to 
the authority under S. 20 (3) .to direct 
payment .of actual amount found due 
while dealing with an application under 
S5. 20 (1) is only incidental power grant- 
ed to that authority. Of course, in the 
said decision having regard to the find- 
ing it reached, the Supreme Court did 
not directly decide the question whether 

a petition under S. .33-C (2) would ba 
barred if there was a dispute as to the 
cate and a petition under S, 20 of the 
Minimum Wages Act was entertainable 
py the Authority ‘constituted under Mini- 
mum -Wages Act.’ However the observa- 
tions of the. Supreme ‘Court in this. cou= 
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text clearly indicate that the urisdic- 
tion of the authority constituted: under 
S. 20 (1) of the Minimum Wages Act. is 
not. exclusive and a petition under an- 
other enactment was not barred. That 
observation is as follows (at p. 1341 of 
AIR):— 

“The power to: make orders for pay- 
ment of actual amount due to employee 
under S. 20 (3) cannot, therefore, be in- 
terpreted as indicating that the jurisdic- 
tion to the authority under S, 20 (1) has 
been given for the purpoSe of enforce- 
ment of payment of amounts and not 
for the purpose of ensuring compliance 
by the employer with the various rates 
fixed under that Act. This interpretation, 
in our opinion, also hormonises the pro- 
visions of the Minimum Wages Act with 
the provisions of the Payment of Wages 
Act which was already in existence when 
the Minimum Wages Act was passed.” «: 

56. We may add that the same would 
apply with reference to Sec, 33-C (2) of 
the Industrial Disputes Act which. Act 
was already in existence when the 
Minimum Wages Act was passed, When 
there is no dispute as to the rate : of 
wages, but the dispute is as to the quan- 
tum: of wages to which a workman is 
entitled, it would not be a matter falling 
under S, 20° (1) of the Minimum Wages 
Act and consequently a petition under 
S. 33-C (2) of the Industrial Disputes 
Act could not~be held barred. 


57. Earlier to the two decisions of 
this Court referred to above Kilaru 
Gopala Rao v. Labour Court, Hyderabad, 
50 FJR 20 : (1977 Lab IC 410) and the 
judgment of the Division Bench of this 
Court in the Executive Engineer, Pancha- 
yat Raj v. Syed Zairuddin (W. P. 1686 of 
1976 and batch Dj- 31-7-1978"), ‘another 
Division Bench of this Court in A. B. 
Saleem. v. Labour Court, Hyderabad, 
(1973) .2 APLJ (SN) 40: W. P. No. 5494 
of 1971, D/- 25-7-1973, dealing with a 
claim set up by the employees in the 
shops held: 

te weeeeecinice the claims come under 
the Shops and Establishments Act, the 
claims ought to be heard by the judicial 
authority and not by the Labour Court. 
Claim in regard to -wages or gratuity 
arising under the Act can be got decided 
only before the judicial authority con- 
stituted by the Government under S. 43 
of the Act (Shops and Establishments 
Act). The judicial authority so consti- 
tuted has exclusive jurisdiction to de- 
il SG A RRA RR SR mee 


"Reported in (1979) 1 :APLJ (HC). 145, . 


1979 
cide the claims arising under the Azt 


and since the Act is a self contained Act. 


and provides its own machinery for diz 
posal of the claims, it must follow thai? 
the judicial authority is an exclusive 
authority is and all claims arising under 
the Act must have to be filed only bz- 
fore the said authority and no other, 
By necessary implication it excludes the 
jurisdiction of a Labour Court to hear 
an application under Sec. 33-C (2) arb- 
ing under the provisions of the Shoos 
and Establishments Act.’ ` 


This case though not one arising undp 
the Minimum Wages Act, reliance is 
placed on it as laying down a general 
principle that where a special enactment 
is a self contained Act providing its own 
machinery for disposal of claims arising 
out of rights conferred by that Act, 5y 
necessary implication, it bars the jur-s< 
diction of the Labour Court under Sec- 
tion 33-C (2) and only the Authority 
constituted under that special enactment 
would have exclusive jurisdiction to try 
such a claim. We are not persuaded to 
accept this view. It would be seen that 
just as the Minimum Wages Act uncer 
Shops and Establishments Act, there is 
no specific provision barring the jur-s= 
diction of the Labour Court. Further, 
fust as the Minimum. Wages Act, the 
Shops and Establishments Act also pre- 
scribes a period of limitation within 
which the claims arising under the Act 
may be made before the: respective Au- 
thority constituted under those ena2i~ 
ments. It could not be the intention of 
the legislature that the remedy proviced 
under Sec. 33-C (2) of the Industrial Dise 
putes Act to all workmen should not be 
available to workmen who also hapren 
to be “employees” within the meaning 
of the Minimum Wages Act or the Sheps 
and Establishments Act. In the absence 
of any express prohibition in the Mini- 
mum Wages Act or the Shops and Estab- 
lishments Act, as the case may be: there 
is no reason why the remedy available 
to all workmen under S. 33-C (2) of the 
Industrial Disputes Act, without any ras- 
triction as to any period of limitation as 
laid down by the Supreme Court in 
Athani Municipality v, Labour Court, 
Hubli, AIR 1969 SC 1335, should be de- 
nied to the workmen who have been cen- 
ferred rights under the said statute. In 
‘that decision the Supreme Court clearly 
declared (at pp. 1348, 1344 of AIR): 
“We are unable to find any provision 
in. the new. Limitation Act which would 
justify. holding that- these changes in 
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definition were intended to make the 
Limitation Aet applicable to proceedings 
before bodies other than courts s.s.s... 
Article 187 of the Schedule to the Limi- 
tation Act, 1963 does not apply to appli- 
cations under S.. 33-C (2) of the Act, so 
that the previous decision of this Court 
that no limitation is prescribed for such 
applications remains unaffected.” 


58. We may notice at this juncture 
that the Supreme Court in East India 
Coal Co. v. Rameshwar, AIR 1968 SC 
218, dealing with the question whether 
the Labour Court had jurisdiction under 
S. 33-C (2) of the Industrial Disputes Act 
to interpret an award or a settlement on 
which the workmen’s right rests and 
try a claim. under the Coal Mines Provi- 
dent Fund and Bonus Scheme Act and 
make an award and allow the claim after 
reviewing the case law on the subject 
and enunciating the eight principles al- 
lowed the claim held (at p. 221): 


* weooeethere is no justification in in- 

ducting a period of limitation provided 
in the Limitation Act into provisions of 
S. 33-C (2) which do not lay down any 
limitation and that such a provision can 
only be made by legislation if it thought 
fit and not by a Court or on an analogy 
or on any other such consideration.” 
It accordingly declared that a petition 
under S. 33-C (2) was maintainable for 
realisation of the bonus payable under 
the said Act without any restriction as 
to period of limitation and even for the 
period beyond three years of the date of 
the petition. 


59. That decision would indicate that 
a claim based on a right created under 
a special enactment could be entertained 
under S. 33-C (2) of the Industrial Dis- 
putes Act. A fortiori right created under 
the Minimum Wages Act to receive the 
minimum wage should be entertainable 
under Sec, 33-C (2) of the Industrial 
Disputes Act, 


60. Mr. Jagannadha Rao, learned 
counsel for the petitioner-employer 
sought to contend that in East India Coal 
Co. v. Rameshwar, AIR 1968 SC 218, the 
Supreme Court allowed the | claim for 
bonus under the Coal Mines Provident 
Fund and Bonus Schemes Act (1948) 
upon a petition under S. 33-C (2) of the 
Industrial Disputes Act because no spe- 
cial forum was created under the Coal 
Mines Provident Fund and Bonus 
Schemes Act and therefore it cannot be 
assumed that. -the Supreme Court laid 
down that even in a case where a spe~ 
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vial enactment created the right and 
also constituted the forum’ for enforcing 
the right, the Labour Court had juris- 
diction under .S. 33-C (2) of the Act to 
entertain the claim. No doubt, the Coal 
Mines- Provident Fund and Bonus 
Schemes Act did not create a special 
forum but the Supreme Court in’ consi- 


dering the scope of S. 38-C (2) in that 


judgment laid down (at: pp. 220, 221) + 


A TS there is no reason to hold that 
a benefit provided by a Statute or a 
Scheme made thereunder, without ‘there 
being anything contrary under such sta- 
zute or Sec. 33-C (2), cannot fall within 
sub-section (2). Consequently, the bene- 
fit provided in the bonus scheme made 
‘ander the Coal Mines ‘Provident . Fund 
and Bonus Schmes Act, 1948 which re- 
- mains to be computed must fall under’ 
` sub-see. (2) and the Labour Court there- 
“ore had jurisdiction to entertain and try 
such a claim, it being in respect of an 
_ existing right arising from the relation- 
ship of an industrial workman and his 
- employer.” 
Thus the scope of S. 33-C (2) is much 
wider and untrammelled by any consi- 
deration of period of limitation: There 
is nothing in the said special enactments 
or the Industrial Disputes Act which 
- gives an indication that the rights con- 
ferred by these enactments can be ‘en- 
forced only through forums created 
under those Acts or cannot be agitated 
before any‘other forums not expressly 
barred after the period of six months 
prescribed under those enactments. 


61. No conflict arises’ between. the 
provisions of Shops and Establishments 
Act or the Minimum Wages Act on the 
cne hand and S. 33-C (2) of the Industrial 
Disputes Act on the other so as to hold 
that by a necessary implication the juris- 
ciction of the Labour Court under Sec- 
tion 33-C (2) is barred. One of us 
(Madhava Reddy J.) in Escorts Ltd. v. 
P. Pandu (Writ Petn. No. 1825 of 1971 
Judgment dated 20-9-1974) (Andh Pra) 
cealing: with the question whether the 
claim of an employee under the Andhra 
Pradesh Shops and Establishments Act 
was entertainable under Sec. 33-C (2) of 
tae Industrial Disputes Act held:— 
= “There is no express provision declar- 

ing that notwithstanding anything con- 
- tained in the Industrial Disputes Act, 
the provisions of the Shops and Estab- 
Eshments Act would prevail. The provi- 
sion in Sec. 40 of the Shops and Estab- 
Eshments Act merely entitles: an em- 
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ployee to receive arrears of wages and’ 
gratuity if his services are ‘terminated 
without proper notice and without rea- 
sonable cause. The claim of the .emplo< 
yee here may not come within the strict 
terms of S. 40, S. 33-C (2) of the Indus- 
trial Disputes Act is more comprehen« 
Sive in this behalf. When that -is the 
position the mere. fact that the employee 
may also lay a claim in certain circum- 
stances under S. 40 of the Shops and 
Establishments Act and an elaborate pro- 
cedure is statutorily laid down for in- 
quiring into such claim, does not debar 
the workman from invoking the jurisdic- 
tion of the Labour Court under Sec- 
ae (2) of the Industrial Disputes 
ct. 


Our learned brother Chinnappa Reddy, 
J. (as he then was) also took the same 
view in Writ Petn. No. 4752 of 1968, D/- 
31-3-1969. Both these views came up 
for consideration before a Division Bench 
of this Court in M. Krishna Swamy wv 
Assam Tea Depot., 1977 Lab IC 432. The 
Bench took the view that (at p. 436), 
“ection 33-C (2) is a beneficial 
provision, providing for a prompt’ and 
cheap ‘remedy to a workman to receive 
and realise, the money or other bene=« 
fits due to him, either under a settlement 
or award or any other provision of law, 
and without being affected by the provi- 
sions of the Limitation Act. It is not 
necessary that the money:-or the benefit 
‘Should be due to. the workman only un- 
der the provisions of the I. D. Act, the 
Money or benefit due to a workman, un- 
der any. other law, can also be worked 
out and recovered under the base .provi- 
sion”? .. 


The Bench further held (at pp. 436, A387): 
oN rE that the procedure provided by 
the State Act (A. P. Shops and- Estab- 


-lishments Act) is as much a special pro< . 


cedure prescribed by a special Act as 
the one provided by the I. D. Act. Ordi-« 
narily, these remedies will have to be 
worked: out in a Civil Court; but having 
regard to the circumstances in which 
the: workmen are placed, and their dif- 
ficulties: and helplessness, the legislature 
thought it fit to. create special forums 
like the one under S. 33-C (2) of the 
I. D. Act, as well as those under S. 43 
and S. 41 of the State Act. Hence, the 
theory of a special procedure or forum 
excluding the general procedure or 
forum is misplaced. In any event, in the 
face of the express saving provision con- 
tained in S. 63 of the State Act, there 
iS no room for contending that the pros. 


1979 


cedure and forums created by the State 
Act are of an exclusive nature barring 
jurisdiction of the Labour Court to e- 
tertain applications under S. 33-C (2) of 
the Industrial Disputes Act. The obti- 
ous intention of the Legislature in en- 
acting S. 63 was to clearly save the ræ- 
medies available to workmen under 
other enactments. The State Act was enm- 
acted in 1966, by which date S. 33-C 8) 
of the I. D. Act was already on the sta- 
tute book. As noticed by us above, Sec- 
tion 33-C (2) provides a cheap, summary. 
and prompt remedy. (It is sometimes 
loosely referred to as a petition in te 
nature of execution petition though such 
a description has very often led tc a 
good amount of avoidable. controversy), 
and there is no valid reason to clcse 
this avenue hitherto available to an em- 
ployee workman. Whether the procedure 
prescribed by the State Act is more fev- 
ourable, or whether the’ procedure pre- 
scribed by any other Act is more favour- 
able to an employee, should be left tor 
him to decide, In other words if ke 
chooses to adopt the remedy under Sec 
tion 33-C (2) of the I. D. Act, an autro~- 
rity cannot say that the remedies pro- 
vided by the State Act are more favour- 
able to him, and thereby compel him to 
adopt the remedy under the State Act. 
As pointed out by the Gujarat Hæh 
Court, the remedy provided by S. 34C 
(2) is in the alternative and indepen- 
dent of other remedies provided by 
other enactments.” . 

In that view the Court held (at p. = 
of Lab IC): 


"|. the aradon, of the Labour Coart 
under S. 33-C (2) of the I. D. Act is not 
barred, either expressly or by necessery 
implication, by any of the provisions 
contained in the Andhra Pradesh Sheps 
and Establishments Act, 1966 and that 
it is open to an employee, governed by 
the provisions of the State Act, to ze- 
cover the money or other benefit due to 
him under the provisions of the State 
Act, by filing a petition under S. 3£-C 
(2) of the Industrial Disputes Act, so 
long he is a ‘workman’ within the mean= 
ing of the Central Act.” 


62. The view taken by one of us 
(Madhava Reddy, J.) in Writ Pem. 
No. 1825 of 1971 D/~ 20-9-1974 (Andh. 
Pra.) which has been overruled by ~he 
Division Bench in Writ Appeal No. 399 
of 1974 D/-16-7-1975 was thus affirmed 
in M. Krishna Swamy v. Assam “ea 
Depot 1977 Lab IC 432 (Andh. Pra). 
Though this decision relates to.a case 


‘ments Act, in our view that 
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arising under the Shops and Establish- 
reasoning 
equally applies to the claim of an em- 
ployee under the Minimum Wages Act. 
Even though there is no provision in the 
Minimum Wages Act analogous to S. 63 
of the Shops and Establishments ` Act, 
the Industrial Disputes Act itself being 
a special enactment, the principle gener- 
alia specialibus non derogant in our 
view does not apply and vest exclusive 
jurisdiction in the authority constituted 
under S. 20 (1) of the Minimum Wages 
Act so as to deprive the Labour Court of 
the jurisdiction to entertain a claim for 
minimum wages. 


63. The unreported judgment of the 
Bench in Writ Petn. No. 1636 of 1976 
and batch D/- 31-7-1978* which speci- 
fically deals with a claim for the differ- 
ence in the minimum wage and actual 
wage made under S. 33-C (2) and holds 
that it is not maintainable, proceeds 
upon the footing that S. 20 of the’ Mini- 
mum Wages Act being a provision in a 
svecial. enactment creating both the 
right as well as the forum for the en- 
forcement of that right, excludes the 
jurisdiction of the Labour Court under 
S. 33-C (2) of the Industrial Disputes 
Act. It may be noticed that the dispute 
therein was not as to the rate of the 
minimum. wage and as such 5. 20 of the 
Minimum Wages Act itself, as discussed 
above, has no application. Even other- 
wise, the claim of the employees who 
were also “workmen” within the mean- 
ing of the Industrial Disputes Act was 
for the money due to them as per the 
right conferred on them under a statute 


‘and as held by the Full Bench in Writ 


Petn. No. 2503 of 1977, Judgment D/- 
17-11-1978T is one clearly entertainable 
under S. 33-C (2) of the Industrial Dis- 
putes: Act. We are, therefore, not per- 
suaded to accept the view expressed 
therein, 


64. It is next contended that although 
the jurisdiction of the Labour Court un- 
der S. 33-C (2) to entertain a petition 
with respect to a claim for Minimum 
Wages: is not specifically barred, it 
must be deemed to be barred by neces- 
sary implication. Section 20 of the Act, 
no doubt, provides for the constitution 
of an authority to hear and decide all 
claims arising out of payment of less 
than the minimum rates of wages. S. 26 
of the Act reads as follows : 


*Reported in. (1979) 1 APLJ (HC) 145. 
TReported in (1979) 1 Andh LT 87. 
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"S. 20. Claims:— (1). The appropriate 
Government may, by notification in the 
_ Official Gazette, appoint any Commis- 
sioner for Workmen’s Compensation or 
any officer of the Central Government 
exercising functions as a Labour Com- 
missioner for any region, or any officer 
of the State Government not below the 
rank of Labour Commissioner or any 
other officer with experience as a Judge 
of a Civil Court or as stipendiary Magis- 
trate to be the Authority to hear and de- 
cide for any specified area all claims 
arising out of payment of less than the 
minimum rates of wages or in respect of 
the payment of remuneration for days 
of rest or for work done on such days 
under Cl. (b) or Cl, (c) of sub-sec, (1) of 
S. 13 of wages at the overtime rate un~ 
der S. 14, to employees employed or paid 
in that area, 

(2) Where an employee has any claim 
of the nature referred to in sub-sec. (1) 
the employee himself or any legal prac- 
titioner or any official of a registered 
trade union authorised in writing to act 
on. his behalf, or any Inspector or any 
person acting with the permission of the 
Authority appointed under sub-see, (1), 
may apply to such Authority for a. di- 
rection under sub-sec. (3): 


Provided that every such application 
shall be presented within six months 
from the date on which the minimum 
wages or other amount became payabie. 


Provided further that any application 
may be admitted after the said period of 
six months when the applicant satisfies 
the Authority that he had sufficient 
cause for not making the- application 
within such period. 


(3) When any application under sub- 
sec. (2) is entertained, the Authority 
shall hear the applicant and the emplo< 
yer or give them an opportunity of be- 
ing heard, and after such further inquiry, 
if any, as it may consider necessary, 
may, without prejudice to any other 
penalty to which the employer may be 
liable under this Act, direct-— 

G) in the case of a claim arising out 
of payment of less than the minimum 
rate of wages, the payment to the em~- 
ployee of the amount by which the mini- 
mum wages payable to him. exceed the 
amount actually paid, together, with the 
payment of such - compensation as the 
authority may think fit, not exceeding 
ten times the amount of such excess: 

(ii) in any other case, the payment of 
the amount due to the’ employes,  togae 
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ther with the payment of such compensa- 
tion as the Authority may think fit, not 
exceeding ten rupees; and the authority ` 
May direct payment of such compensa~ . 
tion in cases where the excess of the 
amount due is paid by the employer to 
the employee before the disposal of the 
application. 

(4) I£ the Authority hearing any ap- — 
plication under this section is satisfied 
that it was either malicious or vexati- 
ous, it may direct that a penalty not ex- 
ceeding fifty rupees be paid to the em- 
ployer by the person presenting the ap- 
plication, 

(5) Any amount directed to be paid 
under this section may be recovered — 

(a) if the Authority is a Magistrate, 
by the Authority as if it were a fine im- 
posed by the Authority as a Magistrate, 


or l 
(b) if the Authority is not a Magis- 
trate, by any Magistrate to whom the 
Authority makes application in this þe- 
half as if it were a fine imposed by such 
Magistrate, 
= (6) Every direction of the Authority, 
under this section shali be final. 

(7} Every Authority appointed under 
sub-sec, (i) shall have all the powers of 
a Civil Court under the Code of Civil 
Procedure, 1908 (V of 1908), for the pur- 
pose of taking evidence and of enforcing 
the attendance of witnesses and compel- 
ling the production of documents, and 
every such authority shall be deemed to 
be a Civil Court for all the purposes of 
5. 195 and Chap. XXXV of the Code of 
Criminal Procedure, 1898 (V of 1898).” 


65. The Minimum Wages Act while 
making provision for the constitution of 
an Authority to decide all claims arising 
out of the payment of less than the 
minimum rates of wages has merely bar- 
red the filing of the suits under S. 24 of 


‘the Act which reads as follows: 


“24. Bar of suits: No court shall en= 
tertain any suit for the recovery of 
wages in so far as the sum so claimed— 

(a) forms the subject of an application 
under S. 20 which has been presented by 
or on behalf of the plaintiff; or 

(b) has formed the subject of a direc- 
tion under that section in favour of tha 
plaintiff, or 

(c) has been adjudged in any proceed- 
ing under that section not to be ‘due to 


the plaintiff, or 


` (d) could have been recovered by an 
application under that Section. 
That Act, however, does: not bar the, — 
jurisdiction of any other. Tribunal or| 
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‘Authority which may have jurisdiction 
to entertain such a claim. If it was the 
intention of the Parliament to bar the 
jurisdiction of Authorities or Tribur-als 
other than the Civil Court, it would 
have said so. The fact that the Parta= 
_{tment, while making provision for the 
constitution of an Authority under S. 20 
of the Act chose only to bar institufion 
of suits in a Civil Court for the recovery 
of wages, far from indicating that the 
jurisdiction of either the Tribunals or 
the Authorities is barred discloses an in- 
tention not to impinge upon their juris- 
diction. 

66. We do not find anything in any of 
the provisions of the Minimum Wages 
Act which points out to the jurisdiction 
of the Labour Court being barred by 128- 
cessary implication, in regard to a claim 
arising out of payment of less than tihe 
minimum rates of wages, 


67. Mr. Jagannadha Rao, learned 
counsel for the petitioner placed streng 
reliance upon a decision of the Madhya 
Pradesh High Court in Laxman Tulsiram 
v. Dayalal Meghji & Co. AIR 1367 
Madh Pra 155, in which a Division Beach 
of that Court held that the claim for 
difference in wages actually paid and 
that payable under the Madhya Pradesh 
Minimum Wages Compensation Act is 
not maintainable under Sec. 33-C (2) of 
the Act and that only a. petition undar 
S. 15 of the Payment of Wages Act 
could be filed. This decision proce2ds 
upon the footing that the claim made by 
the employees was not under any œt- 
tlement, award or under the provisions 
of Chap. VI of the Industrial Disputes 
Act. The Bench did not take into ar- 
count the fact that the claim was based 
upon an existing statutory right and in 
respect of such claim a petition under 
5. 33-C (2) lies. The view of the Madhya 
Pradesh High Court that a claim for 

- calculation of the benefit to which a 
workman is entitled under the provisiens 
of any statute other than the Industrial 
Disputes Act was not maintainable un- 
der S. 33-C (2) cannot be upheld having 
regard to the view in Ambica Mills v. 
Second Labour Court, (1967) 2 Lab LJ 
800 (Gui) referred to above wherein it 
is clearly laid down that the remedy tn- 
der 5. 33-C (2) is not restricted to a 
claim based on a settlement, award or 
a right created under Chap. V-A or V-B 
of the Act, but embraces even a claim 
based on a right created under any law, 
the further decision of the Supreme 
Court in East India Coal Co. v. Ramesh- 
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war, AIR 1968 SC 218 and the view taken 
by a Full Bench of this Court in the 
Divisional Engineer M.R.T. Operation 
City Circle A.P.S.E, Board, Hyderabad 
v, Ikram Ahmed, (Writ Petn. No, 2503 of 
1977 Judgment D/- 17-11-1978)* 


68. Mr. Jagannadha Rao, learned 
counsel for the petitioner placed reliance 
also on another decision of Madhya Pra- 
desh High Court in Gurusharansingh v. 
Rewa Transport Services, AIR 1968 
Madh Pra 10 where the Court was con= 
cerned with the question whether a 
claim for minimum wages payable under 
the Minimum Wages Act, 1948 could be 
made under S, 20 of the Act or under 
S. 15 of the Payment of Wages Act. 
That Court held that the claim is enter- 
tainable under S, 20 of the Minimum 
Wages Act and not under Sec. 15 of the 
Payment of Wages Act. It must, how- 
ever, be pointed out that the court was 
not there concerned with the question 
whether a petition under S. 33-C (2) of 
the Industrial Disputes Act was barred 
in view of S. 20 or any other provision 
of the Minimum Wages Act. 


69. In Municipal Committee, Tarntarn 
v. State of Punjab, (1967) 1 Lab LJ 568: 
(AIR 1967 Puni 369) the contention rais- 
ed was that the Minimum Wage denied 
by the Municipal Committee to its em- 
ployees should be adjudicated only by 
the Authorities under the Minimum 


Wages Act and that it cannot be referr- 


ed to an Industrial Tribunal by the Gov- 
ernment under S. 10 (1) (d) of the Indus- 
trial Disputes Act was repelled and it 
was held (at p. 371 of AIR): 


“It is no doubt true that the work- 
men could claim the difference between 
the minimum wages fixed by the Gov- 
ernment and the amount paid by the 
Committee for the period in dispute viz., 
12 May 1960 to 1 June 1961 by filing an 
application under S. 20. The contention 
that the present dispute could only be 
decided by the authorities under the 
Minimum Wages Act has no force...... i 
It further held that the decision of the 
Supreme Court in Bombay Gas Co. Ltd. 
v. Gopal Bhiva, (1963) 2 Lab LJ 608: 
AIR 1964 SC 752, supports the view 
that the Industrial Tribunal has juris- 
diction to adjudicate upon the present 
dispute despite the fact that it could also 
be decided under the Minimum Wages 
Act. In that decision, the Court was 


not concerned with tke question whether 


*Reported in (1979) 1 Andh LT 87 (FB). 
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a petition under S. 33-C (2) was enter- 
tainable in respect of a claim for mini- 
mum wage. That decision, however, in< 
dicates that even if the matter was en= 
tertainable under the Minimum Wages 
Act, the jurisdiction of the other Autho~ 
rities to entertain such a claim is not 
barred. Though this decision supports 
the petitioner’s contention that there 
could be a reference under S. 10 (1) with 
respect to a claim for minimum wage, 
the question whether a petitioner under 
S. 33-C (2) lies or not in respect of sta- 
tutory minimum wage was neither raised 
nor considered in that decision. It can- 
not, therefore, be treated as an Autho- 
rity for the proposition: such a petition 
is not entertainable under S. 33-C (2) of 
the Industrial Disputes Act. On the con 
trary it supports the contention that the 
Authorities other than those constituted 
under the Minimum Wages Act could 
entertain a claim in respect of a matter 
covered by the Minimum Wages Act, 
The Bombay Gas Co. Ltd. v. Gopal 
Bhiva (1963) 2 Lab LJ 608: AIR 1964 
SC 752 case which arose out of a peti- 
tion under S. 33-C (2), though the ques- 
tion whether a petition under S. 33-C(2} 
lies in the face of S. 20 of the Minimum 
Wages Act did not come up for conside~ 
ration, did lay down that notwithstand- 
ing the provision contained in Sec. 20 of 
the Minimum Wages Act, the remedy. 
and the procedure under the Industrial 
Disputes Act is not barred. 


70. The other decision upon which re- 
Hance was placed by Mr. Jagannadha 
Rao, learned counsel for the petitioner 
was Associated Cement Co. v. Labour 
Inspector, AIR 1961 Mad 77. In that 
case the proceedings originated upon an 
application under S. 20 (2) of the Mini- 
mum Wages Act filed by the Labour Ins- 
pector of the Central Government at 
Coimbatore before the Authority consti- 
tuted under S. 20 (1) of the Minimum 
Wages Act. In that petition a direction 
was sought for payment of remuneration 
for the work done on a day of rest at a 
rate not less than the overtime rate, 
The question whether a petition under 
S. 33-C (2) of the Industrial Disputes Act 
lies before a Labour Court in respect of 
such a claim or not was neither raised 
nor considered. The reasoning in these 
several cases upon which reliance is plac- 
ed by Sri V. Jagannadha Rao, learned: 
counsel for the petitioner does not there- 
fore impel us to hold that a petition un- 
der S. 33-C (2) does. not lie for the re- 
covery of the difference in the actual 
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wage paid and the minimum wage pay- 
able under the Minimum Wages Act. 
None of these decisions in our view sup- 
ports the contention that the Labour 
Court has no jurisdiction to entertain a 
claim for payment of the statutory mini- 
mum wage under S. 33-C (2) of the In- 
dustrial Disputes Act. On the contrary 
several High Courts have taken the 
view that the jurisdiction of the Autho-. 
rity under the Minimum Wages Act ard 
the jurisdiction of a Labour Court un- 
der S. 33-C (2) of the Industrial Dis- | 
putes Act to entertain a claim for the 
minimum wage assured to a workman 
under the Minimum Wages Act is ac- 
cordingly available to the workman and 
there is nothing in the Minimum Wages 
Act which takes away the jurisdiction of 
the Labour Court to entertain a petition 
in this behalf. It is for the employee to 
choose one or the other forum. 

71. In Ambika Tobacco Co. v. Labour 
Court (1968) 2 Lab LJ 353 (Bom) a con- 
tention was raised that by virtue of the 
provisions of the Minimum Wages Act, 
the remedy under S. 33-C (2) of the In- 
dustrial Disputes Act is impliedly þar- 
red. Dealing with that contention the 
Bombay High Court held: 


“In our opinion when the object of 
incorporating a provision like Ss. 33-C(1) 
and 33-C (2) in the Industrial Disputes 
Act by the Amendment Act of 1956 
was to provide an easy and inexpensive 
remedy for an individual workman, em- 
phasis being on the rights of an indivi- 
dual workman, we do not see any 
cogent reasons why recourse to: the Lab- 
bour Court should be considered exclu- 
ded by implication from the provisions 
of the Minimum Wages Act.” 


72. A Division Bench of the Mysore 
High Court in Athani Municipality v. 
Presiding Officer, 1968 Lab IC 797: (AIR 
1968 Mys 150) dissenting from the view 
expressed by the Madhya Pradesh High 
Court in Laxman Tulsiram v. Dayalal 
Meghji and Co., AIR 1967 Madh Pra 155 
with reference to the contention that 
the Labour Court being a court of gene- 
ral jurisdiction, a petition under S. 33-C 
(2) does not lie with respect to a claim 
under the Minimum Wages Act while 
holding that the Labour Court cannot 
be regarded as a court of general juris- 
diction and that it was as much a special 
tribunal as the authority appointed un- 
der S. 20 of the Minimum Wages Act 
held (at pp. 152, 153 of ATR): 

‘Each. of these special Tribunals has 
jurisdiction in. respect of matters. speci- 
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fied in the enactments constituting them 
and in any other enactment. There, may 
‘be overlapping of jurisdiction ‘of these 
Special Tribunals, over some matters, 
‘There is nothing strange or unusual in 
more than one forum to adjudicate upon 
a certain matter; a party can apprcach 
any of those forums unless the juriscdic- 
tion of either of them is barred exprss= 
ly or by necessary implication.” 
That Bench also observed that the dci- 
sion of the Supreme Court in Bombay 
Gas Co. Ltd. v. Gopal Bhiva (1963 2 
Lab LJ 608 : AIR 1964. SC 752, .supports 
the view that the Tribunals under the 
Industrial Disputes Act have jurisdiccion 
to adjudicate upon the disputes coming 
within the scope of that Act despite the 
fact that such disputes could also be de=- 
cided under the Minimum Wages Act. 

73. In Inder Singh v. Labour Cexrt, 
Jullundur, (1969 Lab IC 1126): AIR 
1969 Punj 310) the Punjab High -Ceurt 
held (at p. 323 of AIR): 

p E neither Sec. 22 of the 1936 Act 


nor S. 24 of the Wages Act bars the. 


jurisdiction of the Labour Court urder 
©. 33-C (2) to try a claim of this type 
in so many words...... 
‘The Punjab High Court further a. 
ed : 

“The Labour Court appears to Gat 
gone entirely wrong in holding’ -hat 
though there was no statutory ` bar to 


the jurisdiction vested in the Laksur 
Court by S. 33-C (2) of the. Act; seme 
kind of implied bar on general prinzi- 


ples could be created in the way of the 
petitioners, 


74. In Shamanugger J, F. Co. Lid v, 
S. N. Modak, AIR 1949 FC 150 wkera 
the workmen had raised a dispute re- 
garding wages due to them during the 
period of a lock-out and the Governrrent 
had referred the said dispute under Eec- 
tion 10 of the Industrial Disputes Aci to 
the Industrial Tribunal, the emplcyer 
contended that as this claim could be 
determined under S. 15 of the Payment 
of Wages Act, 1936, the jurisdiction of 
the Industrial Tribunal to go into the 
question of such wages was barred. 3e- 
jecting the contention of the employer 
the Federal Court held: 


“The only additional argument urged 
before us was that claim to such pay- 
ment should be determined under the 
Payment of Wages Act, because Sec. 15 
of that Act creates the Tribunal and 
under S. 22 (d) of the Act, the juriscic- 
tion of Civil Courts to hear ‘suit for 
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wages is excluded. In our opinion ` this 
argument is unsound. Sec. 22 (d) only 
prevents a suit for wages, -It does not 
exclude other proceeding permitted by 
law to enforce payment...... 


75. In Anthani ‘Municipality v. Presid- 
ing Officer, 1968 Lab IC 797 : (AIR 1968 
Mys 150) with specific reference to er 
tion 24 of the Minimum Wages Act- 
was held (at p. 152 of AIR): 


“As the claims of the employees for 
wages for overtime work and for work 
on weekly off-days, amount to claims 
for money which they are entitled te 
receive from the employer, there is no 
reason why such claims should not fall 
within the ambit of S. 33-C (2) of the 
Industrial Disputes Act. There is noth- 
ing in S. 33-C (2) to exclude claims 
that can or could have been enforced 
under S. 20 of the Minimum Wages Act. 
Section 24 of the Minimum Wages Act 
bars only the jurisdiction of Civil Courts 
to entertain suits in respect of such 
claims, and does not purport to bar the 
jurisdiction of the Labour Court under 
Section 33-C D of the Industrial Dis- 


_ putes Act, # 


- 76. In view of the above dieusi, 
the . contention based on the decision of 
the Supreme Court in Premier Automo- 
biles v. K. S. Wadke, AIR 1975 SC 2238 
that the claim for Minimum Wages un- 
der the Minimum Wages Act falls un- 
der the- third category of cases viz. 
"Where a statute creates a liability not 
existing at common law and gives also 
a particular remedy for enforcing it...... 
with respect to that clause it has always 
been held that the party must adopt the 
forum or remedy given by the statute”, 
tannot be upheld. That statement made 
with reference to the ‘jurisdiction of a 
Civil Court with respect to a right can- 
not be applied in determining whether a 
petition under S. 33-C (2) lies with res- 
pect to the claim for computation of the 
amount due to workmen in accordance 
with a special statute like the Minimum 
Wages Act. The right, having been 
vested under statute, no question of 
fresh adjudication of that right arises. 
section 33-C. (2) is comprehensive enough 


fo include a claim for payment of sta- 


tutory minimum wage assured to the 
workman. There being nothing in the 
Minimum Wages Act taking away thaļ 
jurisdiction of the Labour Court to enter-|' 
tain such.a claim the bar of jurisdic- 
tion cannot necessarily be implied. In 
our view the-Supreme Court in Premier 
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Automobiles v. K. S. Wadke, AIR 1975 
SC 2238 did not lay down that a right 
created by a special enactment which 
also creates a forum takes away the 
jurisdiction of an Authority constituted 
by another enactment to entertain 4 
claim for enforcement of such right by 
necessary implication. 


77. Thus we find ourselves unable to 
agrea with the basic contention of the 
learned counsel for the petitioner that 
the Industrial Disputes Act being a genee 
ral law, the provisions of the Minimum 
Wages Act being provisions of special 
law would override the provisions of the 
Industrial Disputes Act, 


78. Another contention raised by Mr. 
Sagannadha Rao, learned counsel for the 
petitioner at the time of hearing was 
that inasmuch as the definition of an 
“Employee” under S. 2 (i) of the Mini- 
mum Wages Act is different from the 
definition of “workman” under S, 2 (k) 
of the Industrial Disputes Act and inas< 
much as the Minimum Wages Act ap- 
plies only to “Schedule Employment” 
and not to every “Industry” contemplat- 
ed by Industrial Disputes Act, the . pre- 

sent petition under S, 33-C (2) of the In« 
dustrial Disputes Act is not maintain- 
able, But it is seen that the employer 
had not raised any such objection be- 
fore the Labour Court nor has he rais« 
ed any objection before this Court that 
the petitioner did not answer the des- 
cription of “Workman” within the mean« 
ing of the Industrial Disputes Act, The 
claim of such of the employees who also 
fulfil the definition of “Workman” une 
der the Industrial Disputes Act for a 
minimum wage is certainly entertainable 
under S. 33-C (2) of the Industrial Dis- 
putes Act. Whether the claim of an 
employee within the meaning of the 
Minimum Wages Act who is not a work- 
man is entertainable or. not under Sec- 
tion 33-C (2) is a matter with which we 
are not directly concerned and we re- 
frain from expressing any opinion in 
this behalf, 


79. We may, however, add that all 
such employees are defined under the 
Minimum Wages Act and who also ans- 
wer the description of the “workmen” 
as defined under the Industrial Disputes 
Act are undoubtedly entitled to invoke 
S. 33-C (2) of the Industrial Disputes 
Act to enforce their claim for a mini- 
mum wages as also the minimum bonus, 
Further, we make it clear that it was 
not contended before the Labourt Court 
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or now before us that any of the Tes- 
pondents herein are not ‘Workmen” 
within the meaning of the Industrial. 
Disputes Act or that the Establishment 
in which they were working. is not an 
“Industry” within the meaning of th 
Act, The petition claiming minim 
wage is, therefore, maintainable under 
5, 33-C (2) of the Industrial Disput 
Act. Nothing contained in the Minimum 
Wages Act bars the jurisdiction of the 
ae Court to entertain such a peti- 
on, 


80. To sum up: The minimum bonus 
under the Payment of Bonus Act and 
the minimum wage under the Minimum 
Wages -Act are respectively rights vested 
in an employee under a statute. The 
right to receive the minimum bonus and 
the minimum wage constituted an exist- 
ing statutory right, For the enforce~ 
ment of these rights, an employee can 
certainly file an application under Sec- 
tion 33-C (2) of the Industrial Disputes 
Act before a Labour Court, and the 
Labour Court is competent to compute 
the amount due to the employee in this 
behalf. A claim for the payment of 
minimum bonus cannot constitute an in- 
dustrial dispute within the meaning of 
S. 22 of the Payment of Bonus Act. 
When such a claim is made by an em- 
ployee, it is not necessary that it 
should be referred for adjudication by 
an industrial Tribunal. The Labour 
Court has jurisdiction to entertain a pe- 
tition under S, 33-C (2) of the Industrial 
Disputes Act in this behalf and deter- 
mine the amount due. 


81. The Labour Court has also jurise 
diction to entertain a petition under Sec- 
tion 33-C (2) for the minimum wage due 
to an employee under the Minimum 
Wages Act. The existence of any other 
remedy for determination and recovery 
of minimum wage or minimum bonus 
does not bar the jurisdiction of the 
Labour Court to entertain a petition un- 
der S. 33-C (2) of the Industrial Dis- 
putes Act. In the course of such deter- 
mination, the Labour Court has juris- 
diction to decide all questions incidental 
thereto and award such amount as the 
employee is found entitled to. The mere 
denial of the statutory right or any ob- 
jection on the part of the employer to 
the jurisdiction of the Labour Court to 
entertain such a petition is, therefore, 
untenable. No writ of prohibition or 
any other direction ‘restraining the La- 
bour Court from proceeding with the 
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be issued. 

82. In view of the . forero na. iius 
sion, this writ petition fails and is az 
cordingly dismissed with costs. Adve= 
cate’s fee Rs. 250/-, 
Petition dismissed, 


AIR 1979 ANDHRA PRADESH 213 
FULL BENCH 


KONDAIAH, PUNNAYYA AND 
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K. Ramachandra Naidu, Petitioner v. 
Govt. of Andhra Pradesh and others, 
Respondents, 


Writ Petn. Nos, 5284 and 5291 of 198, 
D/- 5-2-1979.* 

(A) Motor Vehicles Act (4 of 1938); 
S. 68 (2) (j) (as amended by Act 56 >of 
1969) — A. P. Motor Vehicles Rul2s 
(1964), Rule 189 (newly framed under 
G. O. M. S. 1189 D - 25-8-1972) — Rule is 
valid and intra vires the power of State 
Government. 


Section 68 (2) (j) as amended by Az? 
56 of 1969 categorically invests the Stace 
Government to make specific rules relai- 
ing to the authorities to whom the ap- 
pealis may be made, the time within 
which and the manner in which the ap- 
pealis may be made, The State Gow- 
ernment by framing the new R. 189 has 
specifically provided a competent authe- 
rity to dispose of the pending appeals 
and the State is competent to make rules 
with regard to the authorities to whom 
the appeals may be preferred and tke 
manner and method in which the appeads 
may be made. The statutory power ves:- 
ed in the State Govt. under S. 68 (2) @ 
of the Act to make rules in respect ef 
the authorities to whom the time within 
which and the manner in which appeals 
May be made, would certainly embrace 
or include the power to either delete or 
suitably modify or alter, if in the opin- 
ion of the State Government such dele- 
tion or modification or alteration is real- 
ly needed for proper and effective rule 
making, intended to be used for the pur- 
pose of carrying into effect the provi- 
sions of that chapter. Even assumirg 
that the old appellate authority constitu- 
ted under the old Rule 189 must ke 
deemed to be in existence in the eye ef 


*(Decided by Full Bench on order of re- 
ference made by Madhava Reddy and 
P, A. Choudary JJ., D/~ 14-12-1978). 
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petition under §..33-C (2) can therefore: 
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law and the State Government had ` no 


power to abolish it, the new Rule 189 
must be construed to have been substi~ . 
tuted for the old Rule 189. Hence the 
State Government is ‘competent. to de- 
lete the old Rule 189 and make the new 
Rule 189. 

(Para: 7) 

Anno: AIR Comm. M. V, Act (list Edi- 
tion), S. 68 N. 7. 

(B) A. P. Motor Vehicles Rules (1964), 
R. 189 (newly framed under G.O.M.S. 
1189 D/- 25-8-1972) — Scope — Rule is 
procedural — Applicable retrospectively 
for disposal of appeals pending as on 
31-3-1971. (M. V. Act (1939), S. 68 (2) G)). 

(Para 8) 

Anno: AIR Comm. M. V. Act (1st Edi- 
tion), S. 68 N, 7. 

(C) A. P. Motor Vehicles Rules (1964), 
R. 189 (newly framed under G.O.MS. 
1189, D/- 25-8-1972 — Newly constituted 


_appellate authority — Powers of — Can 


entertain pending appeal notwithstanding 
absence of Rule transferring pending ap- 
peals. (Motor Vehicles Act (1939), Sec- 
tion 68 (2) (j)). 


The appeals which were pending on 
31-3-1971 before the appellate authority 
then in existence must certainly be deem- 
ed to have been pending before the ap- 
pellate authority which has been consti- 
tuted under the new Rule 189 on 25-3- 
72. The moment the appellate authority 
is constituted under the new Rule 189, 
the appellate authority automatically gets 
jurisdiction to dispose of the appeals 
pending as on 31-3-1971. There need not 
be a rule corresponding to old R. 148-AA 
whereby the appeals pending till 5-5- 
1964 before the State Transport Autho- 
rity have been transferred to the file of 
the newly constituted appellate authority 
consisting of the ‘Transport Commissioner 
and two other members. The absence of 
a rule similar to R. 148-AA would not 
disentitle the newly constituted appellate 
authority from proceeding and disposing 
of the appeals pending before the ap- 
pellate authority as on 31-3-1971. The 
non-existence of the appellate authority 
between 1-4-1971 and 25-8-1972 would 
not, in any way, affect the jurisdiction 
and competence of the new appellate 
authority to proceed with and dispose of 
those appeals, The only legal consequ~« 
ence would be that there was no appel- 
late authority in existence during the 
Said period to proceed with and dispose 
of the pending appeals. ` (Para 9) 

Held further: that there is no conflict 
between. decisions in W, P, Nos. 1892 


214 A.P. [Pr. 1] 


and 2397 of 1971, D/- 6-9-1971 (Andh- 
Pra) and AIR 1976 Andh Pra 203. 
(Para 14) 
Anno: AIR Comm. M. V. Act (1st Edi- 
tion), S. 68 N. 7. 


(D) A. P. Motor Vehicles Rules (1964), 
R. 189 (newly framed under G.O.M.S. 
1189 D/- 25-8-1972) — Scope — Constitu- 
tion of new appellate authority — Does 
not amount to change in forum. (Motor 
Vehicles Act (1939), S. 68 (2) (j); Words 
and Phrases — “Forum” — Meaning of 
— Civil P. C. (1908), S. 96). 


Whereas prior to 1-4-1971 the appel- 
late authority consisted of the Transport 
Commissioner as Chairman and two mem- 
bers of S.T.A. as its members the pre- 
sent appellate authority is manned by 
the Transport Commissioner alone. Hence 
the forum provided for proceeding with 
and disposing of the appeals pending as 
on 31-3-1971 constituted under the new 
Rule 189 after 25-8-1972 is.one and the 
same ie., appellate authority. However, 
there is a change in the constitution or 
composition of the forum at the two 
material points of time. The aggrieved 
persons have got a vested right of ap- 
peal the moment the case has been in- 
stituted by them before the appellate 
authority or the tribunal. That right is 
a vested right to which the party is en- 
titled, if he is aggrieved by the order of 
the original authority or court. However, 
the State has ample power and jurisdic~ 
tion to change the constitution or com- 
position of the appellate authority, keep- 
ing in tact, at the same time the right of 
the party to prefer appeal. The -right 
of appeal is a vested right which can- 
not be taken away except by the legis- 
lature by specific terms. The change of 
forum is different from the change in 
the constitution or composition of the 
forum. The right to have the forum of 
appeal is substantive right, which is 
vested in the party, whereas the right to 
change the composition or constitution of 
forum of appeal is a procedural one. 
Which can be made retrospectively and 
the subject cannot validly challenge or 
attack its competence or validity. ATR 
1957 SC 540, AIR 1961 SC 1087 and AIR 
1971 Andh Pra 211 Rel. on. (Para 10) 


Anno : AIR Comm. M. V. Act (ist 
Edn.), S. 68 N. 7; Civil P. C. (9th Edn), 
5. 96 Notes 2, 10. 

(E) A. P. Motor Vehicles Rules (1964), 
R. 189: (newly framed. under G. O. M. S. 
1189. D/- 25-8-1972) — Appellate autho- 
rity — Transport Commissioner is com- 
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petent to act as appellate authority -— 
Judicial experience is not a requisite con- 
dition — Police officer can þe appointed 
as Transport Commissioner. (Motor Vehi- 
cles Act (1939), Ss. 44, 44A, 64, 68). 
(Paras 12, 13) 
Anno: AIR Comm. M. V. Act (ist Edi- 
tion), S. 44 N. 2, S. 44A N. 1, S. 64 N. 3, 
5. 68. N. 7. 
Referred : 


Cases Chronological Paras 
AIR 1976 Andh Pra 203 . — 114 
AIR 1971 Andh Pra 211 10 


(1971) W. Ps. Nos. 1892 and 2397 of 1971, 


D/- 6-9-1971 (Andh Pra) 1, 14 
AIR 1961 SC 1087 10 
AIR 1957 SC 540 10 


I. Kotireddy (in W. P. No. 5284 of 
1978) and G. Suryanarayana (in W. P. 
No. 5294 of 1978), for Petitioners; Govt. 
Pleader for Transport (for Nos. 1 to 3), 
G. Veera Reddy (for No. 4) and R. Venu- 
gopal Reddy (for No. 5), for Respon- 

ents.. 


KONDAIAH, J.:— The Regional Trans- 
port Authority, Chittoor had granted on 
October 4, 1960 two stage carriage per- 
mits on the inter-State route Tirupati to 
Arkonam to two out of thirty-three ap- 
plicants. That order was finally set 
aside by the State Government in exer- 
cise of its revisional jurisdiction on Nov. 
16, 1964 with a direction to the Regional 
Transport Authority to decide the mat- 
ter afresh. Thereafter, the R. T. A. 
Chittoor had, by its order dated Nov. 25, 
1966, granted the permits to P. Venku 
Reddy and K. Ramachandra Naidu res- 
pondents 2 and 3 in W. P. No. 5291 of 
1978. Aggrieved by that order, the seven 
unsuccessful applicants preferred appeals 
before’ the appellate authority in April 
1966, under Rule 189 of the Andhra 
Pradesh Motor Vehicles Rules - (herein- 
after called “the Rules’). During the 
pendency of those appeals the Motor 
Vehicles Act (hereinafter called ‘the Act’) 
was amended by the Motor Vehicles (Am- 
endment) Act (Act 56 of 1969) whereby 
the State Transport Appellate Tribunal 
manned by a Judicial Officer not less 
than the rank of a District Judge, has 
been constituted under sub-sec. (2) of 
S. 64 of the Act to hear and dispose of 
the appeals against the grant or refusal 
of the stage carriage permits. By vir- 
tue of the provisions of sub-sec. (3) of 
S. 64 of the Act every appeal pending 
at the commencement of the Amendment 
Act 56 of 1969 shall be proceeded with 
and disposed of as if that Act has not 
been passed. Rules 188 to 193 of the 
Rules were repealed and in their place 
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a new Rule 188 was inserted under G. ©. 
Ms. No. 614 dated 31-3-1971. To meet 
the new situation that had arisen, the 
Government framed new -R. 189 under 
G..O. Ms. No. 1189 dated Aug. 25, 1972 
whereunder the Transport Commissioner 
had been constituted as the appellate 


authority to hear and dispose of the ap- 


peals then pending. The question now 
raised is which of the authorities should 
hear the 7 appeals preferred before tha 
appellate authority in April, 1966, under 
the then Rule 189. When the appeals 
were sought to be disposed of by the 
Transport Commissioner, who is the ap- 
pellate authority constituted under the 
present Rule 189, which came into force 
on 25-8-1972, the present writ petitions 
have been filed for the issuance of a 
writ of prohibition directing the Trans- 
port Commissioner to forbear from hear- 
ing the appeals on the ground that he 
had no jurisdiction to hear the same, 
our learned brother Madhava Reddy J. 
before whom the writ petitions came up 
for hearing in the first instance, thought 
that there is conflict between the deci- 
Sion of a Division Bench in K. Rama- 
chandra Naidu v. Govt: of A. P. (AIR 
1976 Andh.Pra 203) and that of another 
Division Bench in W. Ps. Nos. 1982 and 
2397 of 1971, although both these judg- 
ments are ad idem on the point that 
the present State Transport Appellate 
Tribunal is not competent to hear the 
appeals and, therefore, referred the 
cases to a Bench, which, in its turn, re- 
ferred the same to the Full Bench in 
order to resolve the conflict. That is 
how these cases have come up before us. 

2. The sum and substance of the con-« 
tention of Mr. J, Suryanarayana, learns 
ed counsel appearing for the petitioners 
in W. P. No. 5291 of 1978 is that the au-< 
thority which is competent to hear the 
appeals is the appellate authority con=- 
Sisting of the Transport Commissioner as 
Chairman and two other members, who 
shall also be the members of the Stata 
Transport Authority, as per Rule 189 as 
it stood in April, 1966 when the ap- 
peals were preferred and that the ap- 
pellate authority consisting of the Trans« 
port Commissioner alone under new 
Rule 189 has no jurisdiction and is not 
competent to proceed with and dispose 
of the appeals pending on or prior to 
1-4-1971. This plea of Mr. G. Surya- 
narayana is controverted by the learned 
Government Pleader and by Mr. R. 
Venugopala Reddy, learned counsel for 


the respondent contending inter alia that 
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the present appellate authority consisting 
of the Transport - Commissioner is tha 
only competent authority to hear the ap- 
peals in question, that there is only 
change of forum but not in the authority 
and thatit is open to the Government 
to change -the forum keeping intact the 
right of appeal to the appellants. 


3. The question therefore, that falls 
for decision is whether it is for the ap- 
pellate authority consisting of the Trans- 
port Commissioner as Chairman and two 
members of the S.T.A. as per Rule 189 
as it stood in April 1966 when the ap- 
peals were preferred, or the appellate 
authority consisting of the Transport 


‘Commissioner alone as required by the 


present Rule 189 that is competent to 
hear and dispose of the 7 appeals pre- 
ferred by the unsuccessful applicants 
against the orders of the R.T.A. Chittoor, 
granting two inter-State stage carriage 
permits on 25-11-1966. 


4, In order to understand the scope 
of the question, we may refer to the 
material and relevant provisions of the 
Act and the Rules. Chapter IV consist- 
ing of Ss. 42 and 68 of the Act deals 
with control of vehicles, 5. 48 provides 
for the grant of stage-carriage permits, 
5. 64 provides, to any person aggrieved 
by the refusal of the State or Regional 
Transport Authority to grant a permit or 
by any condition attached to a permit 
granted to him, an appeal to the pre- 
scribed authority within the prescribed 
time and in the prescribed manner, 
Hence till 1964 the Madras Motor Vehi- 
Cles Rules were ‘being applied to all pro- 
ceedings under the Act in the State of 
Andhra Pradesh. Rule 147 of the Mad- 
ras Rules prescribed the State Transport 
Authority as the appellate authority. As 
the Central Act had empowered the 
State Governments to prescribe an ap- 
pellate authority under S. 64 of the Act 
through its rule making power under 
S. 68 (2) (j) of the Act the Government 
of Andhra Pradesh by a notification Dtd. 
April 16, 1962 amended Rule 147 where- 
by the appellate authority was consti- 
tuted with the Transport Commissioner 
as Chairman and two members of the 
S:T.A., as its members. Rule 148-A was 
introduced by another notification dated 
May, 5, 1964 enabling the transfer of the 
pending appeals before the State Trans- 
port Authority to the file of the newly 
constituted appellate authority. In the 
year 1964 the old Rule 147, which was 


made by the State. of Madras and was 
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being followed in the State of Andhra 
Pradesh, was numbered as Rule 189. 

5. The provisions of S, 64 of the Act 
relating to appeals were amended by 
S. 33 of the Amendment Act 56 of 1969. 
After amendment S. 64 has been renum- 
bered as sub-section (1) thereof and 
Sub-secs, (2) and (3) have been added by 
Act 56 of 1969. Sub-sec, (8) of Sec, 64 
enjoins the State Government to consti- 
tute a State Transport Appellate Tri- 
bunal, which shall consist of whole time 
Judicial Officer not below the rank of a 
District Judge. However, sub-section (3) 
of Section 64 makes it clear that every 
appeal pending at the commencement of 
the Amendment Act 56 of 1969 shall be 
proceeded with and disposed of as if that 
Act had not been passed. Hence all the 
appeals pending at the commencement of 
that amendment Act 56 of 1969, which 
came into force on April 1, 1971 must in- 
variably be proceeded with and disposed 
of by the appellate authority, which was 
the competent authority to dispose of 
the appeals pending prior to 1-4-1971, 
The opening words ‘notwithstanding any- 
thing contained in sub-sec. (1) or sub- 
section (2)? used in sub-section (3) of 
Section 64 and the last words ‘as if 
that Act had not been passed’ would 
leave no doubt in our mind that the 
sovereign Parliament intended the pend- 
ing appeals to be proceeded with and 
disposed of by the appellate authority 
which was competent to dispose of the 
appeals prior to 1-4-1971. Any appellant 
who had preferred an appeal before the 
appellate authority prior to 1-4-1971 has 
a vested right to have his appeal pro- 
ceeded with and disposed of by the ap- 
pellate authority. In other words, the 
appellate authority which was competent 
to proceed with and dispose of the ap- 
peals prior to the amendment Act alone 
has jurisdiction and is competent to dis« 
pose of the same as if the Amendment 
Act had not been passed. On a careful 
consideration of the provisions of Sec. 64 
of the Act, prior and subsequent to the 
Amendment Act 56 of 1969, we have no 
doubt to hold that the State Transport 
Appellate Tribunal consisting of a whole 
time Judicial Officer not below the rank 
of a District Judge has no jurisdiction 
and is not competent to proceed with 
and dispose of the appeals pending be- 
fore the appellate authority prior to 
f_-4-1971. 


6. This brings us to examine which 
of two appellate authorities that is com- 
petent to proceed with and dispose of 


AIR. 


the 7 pending appeals with which we 
are now concerned. The answer to this 
question depends upon the power of the 
State Government to delete old R. 189 
and enact the present R. 189 and the 
scope and application of these rules is 
prospective or retrospective. According 
to Suryanarayana, the State Government 
is not competent to delete the old R. 189 
by G. O. M. S. No. 614 dated 31-3-1971, 
that the new R. 189 is invalid and the 
same does not reviye an appellate aus 
thority and that the Transport Commis» 
sioner who has no judicial experience, 
cannot dispose of the appeals as tha 
trend, as evidenced by the provisions of 
sub-sec, (2) of S. 64 of the Act, is to 
have the appeals disposed of by a whole 
time judicial officer, 


7. We shall first take up the submis« 
sion that the present R. 189 is ultra vires 
and the Government has no power ta 
make the present R. 189 and the old 
R. 189 must be deemed to be still in 
force for the purpose of disposal of the 
pending appeals. Sec. 68 (1) empowers 
the State Government to make rules for 
the purpose of carrying into effect the 
provisions of this chapter. Sec. 68 (2) (j) 
empowers the State Government to 
make rules in respect of the authorities 
to whom, the time within which and the 
manner in which appeals may be made, 
The aforzsaid provision categorically in- 
vests the State Government to maka 
specific rules relating to the authorities 
to whom the appeals may be made, the 
time within which and the manner in 
which the appeals may be made, The 
State Gcvernment by framing the new 
R. 189 has specifically provided a 
competent authority to dispose of the 
pending appeals, Admittedly it is the 
State Government that is competent to 
make rules with regard to the auhorities 
to whom the appeals may be preferred 
and the manner and method in which 
the appeals may be made. The submis- 
sion of Mr. G. Suryanarayana, that the 
new R. 189 is ultra vires of the powers 
of the State Government and invalid can« 
not be acceded to. Not only that the 
State Government has jurisdiction and 
competency to make the provision, R. 189, 
but it is also obligatory on its part te 
make an appropriate rule to meet the 
situation arisen on account of the provi- 
sions of sub-secs. (2) and (3) of Sec. 64 
of the Act, which had come into force 
with effect from 1-4-1971 and also dele- 
tion of the previous R. 189 correspond« 
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Ing to Madras Rule 147, The action of 
the State Government in making the 
new R. 189 is, in our considered opinion, 
Not only appropriate but essential to 
meet the new situation arisen on 2 


count of the two factors indicated abore, . 


It admits of no doubt that the statutecy 
ower vested in the State Governm 2it 














rules in respect of the authorities to 
whom the time within which and zhe 
manner in which appeals may be mete, 
would certainly embrace or include the 
power to either delete or suitably mocily 
or alter, if in the opinion of the 
State Government such deletion or mcdi« 
fication or alteration is really neededior 
proper and effective rule making, intexd- 
ed to be used for the purpose of carry= 
ing into effect the provisions of tial 
chapter, Even assuming that the old £p- 
pellate authority constituted under the 
old R. 189 must be deemed to be in 
existence in the eye of law and fhe 
State Government had no power to abo- 
lish it, the present R. 189 must be en~ 
strued to have been substituted for fhe 
old R. 189. Hence we express our =n 
abillity to agree with Mr, Suryanarayana 
that the State Government is not compe- 
tent to delete the old R, 189 and mka 
the new Rule 189. 


8. Now, we shall examine whether 
the present R. 189 has prospective or re- 
trospective effect. The rule making 
authority added the following paragraph 
at the end of the present R. 189. 

“This rule shall apply to all the perd- 
ing appeals and to all appeals that shall 
lawfully lie to the appellate authozity 
before the appellate authority immedia-e- 
ly before the constitution of State Tréns- 
port Appellate Tribunal.” 

This paragraph has specifically been acd- 
ed with a view to remove any dov>ts 
about the retrospective effect of the pce- 
sent R. 189. As already stated, the p= 
peals pending as on 31-3-1971 could xot 
be proceeded with and disposed of by 
the State Transport Appellate Tribunal 
as its jurisdiction has specifically b=en 
ousted by the provisions of sub-sec. [3) 
of S. 64 of the Act. Consequent uzon 
the abolition of the rules including ‘the 
old Rule 189 (corresponding to Macras 
Rule 147), there was no appellate autho~ 
Tity to dispose of those appeals. Realis< 
ing this lacuna in the proceedings, fhe 
State Government made the present 
Rule 189 constituting the Transport Cen- 
missioner as the appellate authority. We 
lare unable to agree with . Mr, . Surya- 
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narayana that the present Rule 189 is 
only prospective and it must þe constru- 
ed to apply only to the appeals prefer- 
red subsequent to 25-8-1972. As pointed 
earlier, there is. no question of any 
fresh appeals being filed or entertained 
by the appellate authority consisting of 
the Transport Commissioner subsequent 
to 1-4-1971 in view of the constitution of 
the State Transport Appellate Tribunal. 
This rule is one of procedure and this is 
intended to be applied retrospectively 
for disposal of the appeal pending as on 
31-3-1971, ; 


9. The next contention of Mr. G, 
Suryanarayana is that the appellate au- 
thority constituted under new Rule 189 
is not competent to dispose of the pend- 
Ing appeals as no rule has been made to 
transfer the pending appeals to the pre- 
sent appellate authority, nor the pend- 
ing appeals have, in fact, been transfer- 
Ted by any competent authority. True, as 
contended by Mr. G. Suryanarayana, no 
rule as such has been framed empower- 
ing the Government to transfer the 
pending appeals to the present (sic) ap- 
peals are concerned. The appeal might 
be formally in the State Transport Ap- 


‘pellate Tribunal as on 25-8-1972 when 


the Transport Commissioner has been ap- 
pointed under Rule -189, as the appel- 
late authority to proceed with and dis~ 
pose of the pending appeals. But it 
must be taken note of that the appeais 
which were pending on 31-3-1971 before 
the appellate authority then in existence 
must certainly be deemed to have been 
pending before the appellate authority 
Which has been constituted under the 
present Rule 189 on 25-3-72, The mo- 
ment the appellate authority is constitu- 
ted under the present Rule 189, the ap- 
pellate authority automatically gets juris- 
diction to dispose of the appeals pend- 
ing so on 31-3-1971, There need not be 
a rule corresponding to old Rule 148-AA 
whereby the appeals pending till 5-5-1964 
before the State Transport Autho- 
Tity have been transferred to the file of 
the newly constituted appellate autho- 
thority consisting of the Transport Com- 
Missioner and two other members. The 
absence of a rule similar to Rule 148-AA 
referred to above would not disentitle 
the present appellate authority from pro- 
ceeding and disposing of the appeals 
pending before the appellate authority as 
on 31-3-1971. The non-existence of - the 
appellate authority between 1-4-1971 and 
25-8-1972 would not, in any way, affect 
the jurisdiction and competence of the 
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present appellate authority to proceed 
with and dispose of those appeals. The 
only legal consequence would be that 
there was no appellate authority in exis- 
tence during the said period to proceed 
with and dispose of the pending appeals, 
We need not deal with that aspect as, 
admittedly, for some reason or other the 
appeals preferred by the aggrieved par-~ 
ties in April; 1966 have still not been 
disposed of. i ` 


10. We shall now proceed to deal 
with the contention of Mr. Suryanara~« 
yana that the constitution of the appel- 
late authority with the Transport Com~ 
missioner alone as per the present Rule 
189 amounts to change of forum. We can- 
not accede to this contention also. The 
meaning of the expression ‘forum’ is 
stated in ‘The Law Lexicon’ compiled 
and audited by P, R. Aiyer at page 460 
thus: 


‘a place of jurisdiction; the place 
where a remedy is sought; jurisdiction: 
a court of justice, a court, a jurisdiction, 
a place where legal redress is’ sought.” 
The forum i.e., the place of jurisdiction 
or place where legal redress is sought is 
the same in the present case and it is 
the appellate authority alone that is com- 
petent to proceed with and dispose - of 
the appeals pending as on 31-3-1971. The 
very same forum viz., the appellate au- 
thority constituted under the - present 
Rule 189 is competent to proceed with 
and dispose of the appeals pending on 
31-3-1971, although there is change in 
the constitution of the forum. Whereas 
prior to 1-4-1971 the appellate authority 
consisted of the Transport Commissioner 
as Chairman and two members of S.T.A, 
as its members the present appellate 
authority is manned by the Transport 
tCommissioner alone. Hence the forum 
‘provided for proceeding with and dis- 
posing of the appeals pending as on 31-3- 
1971 constituted under the new Rule 189 
„after 25-8-1972 is one and the same i.e, 
‘appellate authority. As already stated, 
however there is a change in the consti- 
tution or composition of the forum at 
the two material points of time. The ag~- 
‘grieved party, persons have got a vest- 
ed right of appeal the moment the case 
has been instituted by them before the 
appellate authority or the tribunal. That 
right is a vested right to which the party 
‘is entitled, if he is aggrieved by the 
[order of the original authority or court, 
i However, the State has ample power 
|and jurisdiction to change the constitu- 
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tion or composition of the appellate au- 
thority, keeping intact, at the same 
time the right of the party to prefer ap- 
peal, The right of appeal is a vested 
right which cannot be taken away ex- 
cept by the legislature by specific terms. 
The change of forum is different from the 
change in the constitution or composition 
of the forum. The right to have the 
forum of appeal is substantive right, 
which is vested in the party, whereas 
the right to change the composition or 
constitution of forum of appeal isa 
procedural one, which can be made re- 
trospectively and the subject cannot 
validly challenge or attack its compe- 
tence or validity, The right of appeal of 
the writ petitioners against the order of 
the R.T.A. refusing to grant stage-car~ 
riage permits on the two _ inter-State 
routes and granting the same to the two 
grantees is a substantive right which has 
been vested in them. That right, in our 
opinion, has been kept intact and the 
same has been received by virtue of the 
appointment of the Transport Commis- 
sioner as the appellate authority by the 
state Government under the present 
Rule 189. The present appellate autho- 
rity must be, in the eye of law, constru- 
ed to be the same forum of the appeal, 
which was in existence in the eye of 
law, though there was no officer appoint- 
ed as such between 1-4-1971 and 25-8- 
1972. As stated earlier, on account of 
the abolition of the old Rule 189 the 
State Government could not appoint any 
person or persons as the appellate aus 
thority. That is why the State Govern« 
ment thought it fit and proper and (in) 
its wisdom made the present Rule 189 
whereby the Transport Commissioner 
has been appointed the appellate autho« 
rity to dispose of the pending appeals, 
Hence it being a procedural law, tha 
writ petitioners cannot successfully at= 
tack the same, See Garikapati Veerayya 
v. V, N. Subbaiah Choudary (AIR 195? 
SC 540), Custodian of Evacuee Property 
Bangalore v. Abdul Shakoor (AIR 1961 
SC 1087) and 5. P. T. Swamuluvaru v, 
H. R. and C. E. Commr. (AIR 1971 Andh 
Pra 211). In S. P. T. Swamuluvaru v. 
H. R. and C. E. Commissioner (supra) 
the forum of appeal against the order of 
the Deputy Commissioner, H. R. and 
C. E. was taken away by the subsequent 
Act. Therein the appeals preferred by 
persons under Sectior 61 against the de~ 
cision of the Deputy Commissioner in ap- 
plication under S. 57-A were pending on 
the date of coming into force of the res 
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pealing Act. The repealing Act did -at 
provide any forum to continue the pend- 
ing appeals. The appeals were réjecied 
on the ground that there was no forim 
under the new Act. The question ttat 
arose in a- proceeding under Art. 226. of 
the- Constitution of India was- wheter 
the aggrieved parties had a right to œn- 
tinue their appeals. It is held by a Domi- 
sion Bench of this Court, to which me 
of us (Kondaiah, J.) was a party, that the 
appeals could not be - rejected on the 
ground that the Commissioner had no 
jurisdiction after the repeal nor cculd 
the appeals be failed on the ground that 
there was no forum created in the “ex 
pealing Act to continue the app=als 
pending on the date of coming into foce 
of the repealing Act. The Commissicter 
who was appointed under S. 3(1) of she 
new Act was directed to function as 
Commissioner having appellate juris=ic< 
tion for the limited purpose of en=r- 
taining, continuing and imposing of -he 
appeals before him at the time of c=™~« 
ing into force of the new Act. There 
fore, we are of the view that there is 
no change of forum as contended by Fir, 
Suryanarayana, 


11. Now we shall examine the plez of 
the petitioners that the Transport C—n- 
missioner, who has no judicial experi» 
ence is not competent to be . appellate 
authority. A cursory view of Ss. 44, £A 
and 64 of the Act would provide an an- 
swer to this’ question. Old S. 64 did 
not prescribe any qualifications to be 
possessed by the members or Chairman 
of the prescribed appellate authority to 
hear the appeals. Further, neither che 
old Rule 189 nor new Rule 189 prescuib« 
ed any qualifications to the Chairmar or 
the members who constitute the apcel< 
late authority. It is sub-sec, (2) of S 64 
of the Act only that makes it obligavary 
to have a whole time judicial officer ~ot 
lower than the rank of a District Juige 
to be the State Transport Appellate Iri- 
bunal (sic) constituted under sub-sec. (2) 
of S. 64 is altogether is a different form, 
from that of the appellate authcaity 
which was given power and jurisdicton 
to entertain and dispose of the app=als 
' pending as on 31-3-1971. The provis_ans 
of Section 33 of the Amendment Ac- 56 
of 1969 which came into force with 2f- 
fect from 1-4-1971 are only  prospectve 
but not retrospective. That apart, -he 
present sub-sec. (3) of S. 64 of the mct 
itself, by necessary implication does aot 
insist upon a. District Judge or a person 
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with judicial experience alone being ap- 
pointed; as the appellate authority. Fur- 
ther it makes it clear that the pending ap“ 
peals must be proceeded with’ and dispos- 
ed of as if the Amendment Act 56 of 1969 
had not: been passed. ‘The constitution of 
State Transport Appellate Tribunal with 
a whole time judicial officer not less than 
the rank of a District Judge is required 
for disposal of appeals preferred on or 
subsequent to 1-4-71 only. If the intend- 
ment of the Sovereign Parliament were 
to have a whole time judicial officer or a 
person with judicial experience alone to 
dispose .of the pending appeals, nothing 
prevented it from making it very specific 
in the Amendment Act. The amendment 
Act did not intend a Judicial Officer or an 
Officer with industrial experience to dis- 
pose of the pending Appeals. On- the 
other hand, the very jurisdiction of the 
judicial officer of not less than the rank 
of District Judge had specifically been 
taken away in respect of the pending ap- 
peals,. The sovereign Parliament could 
have made it specific that a District 
Judge, a person with Judicial experience 
alone would dispose of the pending ap- 
peals if the judicial experience was re 
ally felt necessary to dispose of the pend~ 
ing appeals also. i 


12. Sections 44 or 44-A have no appli- 
cation or bearing upon: Rule 189. Sec. 44 
insists iipon a person possessing judicial 
experience being appointed as Chairman 
of State Transport Authority. or Regional 
Transport Authority since 1956. S. 44-A 
does not say that only a person with 
judicial experience alone must be ap- 
pointed as. Transport Commissioner. Prior 
to 1956 the Chairman of S.T.A. or R.T.A, 
could also be a person who had no judi- 
cial experience. The proviso to sub-sec- 
tion (2) of S. 44 makes it clear that 
nothing in S. 44 shall prevent any mem- 
ber of the S.T.A. or R.T.A. to preside 
over a meeting during the absence of the 
Chairman ` notwithstanding that such 
member does not possess judicial experi- 
ence. Section 44-A empowers the State 
Government to appoint a State Trans- 
port Commissioner authorising him or 
any officer subordinate to him to exer- 
cise and discharge in lieu of any autho- 
rity prescribed or under the Act such 
powers and functions as may be speci- 
fied in the notifications. . Hence Sec. 44-A 
empowers the State Government to ap- 
point a State Transport Commissioner 
and there is no statutory obligation for 
the Government: to appoint only a per- 
son with judicial experience as Trans« 
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port Commissioner, There is a presump- 
tion that the Government will discharge 
its duties only fairly and in accordance 
with law, The State Transport Commis- 
sioner who is empowered to exercise and 
discharge powers and functions specified 
in the notification of appointment 
need not be a judicial officer or a per- 
son with judicial experience, What the 
State Government requires in this re- 
gard is competency, efficiency, integrity 
and administrative ability of the officer 
to be appointed as Transport Commiss 
sioner, ' 


13. The further plea of Mr. G. Sur- 
yanarayana that the present Transport 
Commissioner being a police officer can« 
not be allowed to function -as the appels 
late authority in respect of the pending 
appeals also does not stand to reason, 
By virtue of the present Rule 189 the 
Transport Commissioner has been ap- 
Pointed as the appellate authority, Ths 
present Transport Commissioner may be 
a police officer, but as stated earlier, 
there is no rule which requires a judi- 
cial officer or a person with judicial ex- 
perience alone to be appointed as Transa 
port Commissioner, It is the province of 
the State Government to appoint an ef- 
ficent and competent Transport Commis 
sioner. It might have happened that tha 
present incumbent is D.I.G. of Police. 
The appointment of a police officer as 
the Transport Commissioner cannot be 
held to be improper or illegal. The ap- 
pellate authority has, no doubt, to con< 
sider the correctness or otherwise of tha 
orders of the R.T.A, or the S.T.A., thea 
Chairman of which is a person having 
judicial experience, The present appel- 
late authority can dispose of only the 
appeals preferred by the aggrieved par- 
ties prior to and pending as on 1-4-1971. 
The State Government must have thought 
fit, proper and just to appoint the Trans- 
port Commissioner as the appellate au- 
thority who can dispose of the present 
pending appeals only and he will have 
no further appeals to be disposed of as 
all the appeals filed subsequent to 1-4= 
1971 should be entertained and disposed 
of by the State Transport Appellate Tris 
bunal. That apart, the revisions under 
Section 64-A would lie to the State Gove 
arnment, There is no specific qualificas= 
tion prescribed for the officer or autho- 
tity in the State Government who would 
consider the revision and pass appro<« 
priate orders thereon. In these circum- 
stances, we negative the contention of 
Mr, Suryanarayana on this aspect, 


A AR. 


‘14. This brings us to consider whe- 
ther there is really conflict between the 
two Division Bench decisions of this 
Court in W, Ps. Nos. 1892 and 2397 of 
1971, D/- 6-9-1971 and in K. Rama- 
Chandra Naidu v. Govt. of A. P, (AIR 
1976 Andh Pra 203). In the earlier case 
the question that fell for decision was 
whether it was the appellate authority 
or the State Transport Appellate Tribu-~ 
nal that was competent and had juris- 
diction to hear the appeals preferred in 
Nov., 1970 by the unsuccessful applicants 
against the order of the R.T.A., Nellore 
D/- 16-9-1970 granting stage-carriage 
permits to respondents 3 and 14 therein. 
It was rightly held therein that the 
State Transport Appellate Tribunal which 
had got the jurisdiction only on 1-4-1971 
When sub-secs, (2) and (3) of S. 64 of 
the Act had come into force, had no 
jurisdiction and it was the appellate au- 
thority, which was constituted under old 
Rule 189 comprising the Transport Com-< 
missioner as Chairman and two mem- 
bers of the S.T.A. as its members, alone 
that had jurisdiction to proceed with and 
dispose of the 17 appeals. In fact the 
said appellate authority was the only 
authority which was competent to dis~ 
pose of the appeals preferred in Nov., 
1970 and pending before that authority 
as on 31-3-1971, Further, in that case 
there was no occasion to consider the 
competency and jurisdiction of the Trans- 
port Commissioner who was appointed as 
the appellate authority under the pre« 
sent Rule 189, on Aug. 25, 1972 as that 
very decision was rendered by the Divi- 
sion Bench on Sept. 6, 1971. In K. Rama-« 
chandra Naidu v. Govt. of A. P. (supra) 
it was held that it was the appellate 
authority which was constituted under 
new Rule 189 that was competent to 
proceed with and dispose of the appeals 
preferred by the aggrieved parties there~« 
in the year 1970. The observations of 
the learned Chief Justice Sambasivarao, 
who spoke for the Court, that “to the 
same effect is the decision of this Court 
in R. Hanumantharao v. State of A. P, 
(W. Ps. 1892 and 2397 of 1971, D/- 6-9- 
1971) must be construed that the earlier 
Bench also had clearly expressed the 
view that it was the appellate authority, 
put not the State Transport Appellate Tri- 
bunal, that had got jurisdiction to dispose 
of the appeals preferred by the parties in 
Nov., 1970. Hence it is not correct to 
think that that Bench had held that it 


was the appellate authoriy consisting of 
the Transport Commissioner. as: Chairman 
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and two members of S.T.A, as its mem- 
bers alone, but not the present appellata 


authority manned by Transport Commis- . 


sioner, that is competent and should pro- 
ceed with and dispose of the pending ap~ 
peals, We are, therefore, of the firm 
view that there is absolutely no conflict 
on any aspect between the two Bench 
decisions referred to above and we en- 
dorse the view expressed by the later 
Bench that the present appellate autho- 
rity is competent and has jurisdiction to 
proceed with and dispose of the pending 
appeals, 
15. For all the reasons stated above, 
. the writ petitions are dismissed with 
costs. Advocate’s fee Rs. 200/- in each 
petition. The appellate authority is di- 
rected to dispose of the appeals pending 
before it within two months from the date 
of receipt of this order as the matter, 
out of which the appeals arise, is a very 
old one pending since 1960. 
Petitions dismissed, 
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The Public Prosecutor, High Court of 
A. P., Hyderabad, Petitioner v, B. Babu 
and another, Respondents. 

Criminal Revn. Cases Nos, 360 and 361 
and Cri. Revn. Petns. Nos, 357 and 358 
of 1978, D/- 23-3-1979." 

(A) Factories. Act (63 of 1948), S. 2 (k) 
(iii) — Manufacturing process is carried 
on in sub-stations of Electricity Board 
within the meaning of Section 2 (ky (iii) 
though there is no transmission of electri- 
cal energy. AIR 1967 SC 1364, Rel. on. 
AIR 1973 SC 365, Disting. (Para 4) 

(B) Factories Act (63 of 1948), S. 6 — 
Electricity Act (9 of 1910), S. 56 (1) — 
Electricity (Supply) Act (1948), S. 82 — 
Sub-stations of Electricity Board -—~ 
Omission of Assistant Engineer to obtain 
license in compliance with regulation 
framed under S. 79 of Supply Act — 
Protected under S. 56 of Electricity Act 
and S. 82 of Electricity (Supply) Act. 


Where the omission on the part of the 
Assistant Engineers to register the sub=- 
stations of Electricity Board and to ob- 
tain license under the Factories Act was 
due to a specifice direction by Electricity 
Board under the regulation framed un~ 


"(To revise order of Judl. 1st Class Ma- 
gistrate, Hyderabad in Cri. Misc. Petn. 
No. 1843 of 1977). 
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der S. 79- of the Electricity (Supply) Act, 
not to register the sub-station, the As- 
sistant Engineers were protected under 
S. 56 of Electricity Act and Sec. 82 of 
Electricity (Supply) Act as the omis- 
sion was done in good faith, AIR 1963 
Andh Pra 491, Foll. (Para 6) 
Cases Referred : Chronological Paras 
ATR 1973 SC 365:1972 Lab IC 1438 
2, 4 

AIR 1967 SC 1364 3 
AIR 1963 Andh Pra 491 : 1963 Mad LJ 
(Cri) 298 : 1963 (2) Cri LJ 601 6 
Public Prosecutor, for Petitioner; 
Kolanda Reddy, for Respondents in both. 


ORDER:— Two interesting questions of 
importance arise for consideration in 
these two Revision Cases. The respon- 
cent in Criminal Revision Case No. 360 
1978 is the Assistant Engineer of the 
sub-station of the Andhra Pradesh State 
Electricity Board, hereinafter referred to 
as “the Board”, situate at Shahpurnagar, 
while the respondent in Criminal Revn., 
Case No. 361 of 1978 is the Asstt. Engi- 
neer of the sub-station of the Board 
situate at Moulali, The Asstt. Inspector 
of Factories, Nalgonda, instituted com- 
plaints against the accused-respondents 
u/ss. 6 and 92 of the Factories Act read 
With Rule 5 (3) of the Rules framed 
thereunder, before the Judicial First 
Class Magistrate, Hyderabad, East and 
North and the same were taken on file 
in S.T.C. Nos. 384 and 354/1977. 


2. The accusation levelled against the 
respondents is that no licence was ob- 
tained by the respondents in charge of 
the two sub-sections, as required under 
Rule 5 (8) of the Rules, which lays down 
that no manufacturing processes shall be 
carried on in any factory without a li- 
cence granted by the Chief Inspector of 
Factories, It is alleged by the Assistant 
Inspector of Factories, Nalgonda that 
manufacturing process, within the mean- 
ing of S, 2 (k) of the Act is being carri- 
ed on in the sub-stations in that electri- 
cal energy is being transferred at the 
sub-stations, Relying mainly upon the 
decision in Workmen, Delhi Electric Sup~ 
ply Undertaking v. The Management of 
Delhi Electric Supply Undertaking, (AIR 
1973 SC 365): Crl. M. P. Nos, 1843 and 
1842 of 1977 were filed on behalf of the 
respondents, before the learned Magis- 
trate praying for dismissal of the com- 
plaints. In the said decision, it was. laid 
down by their Lordships of the Supreme 
Court that no manufacturing process 
Bould take place in the sub-stations. or 
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in the zonal stations where no energy 
would be generated and only a process 
of reduction of energy from a high poten- 
tial to a low potential would be carried 
on. It. was also urged on behalf of the 
respondents that they were entitled to 
protection enacted in S. 82 of the Elec- 
tricity (Supply) Act, 1948 and Sec. 56(1) 
of the Indian Electricity Act. The first 
objection having found acceptance with 
the learned Magistrate, the complaints 
were dismissed. The State has preferred 
the above two revision cases  assailing 
the orders passed by the learned Magis- 
trate. 


3. Smt. K. Sesharajyam, the learned 
counsel appearing for the Public Pro- 
secutor, submits that under R. 5 (3) of 
the rules made under the Factories Act, 
no manufacturing processes shall be car-~ 
ried on in any factory without a licence 
granted by the Chief Inspector, that 
transformation of electrical energy at 
the sub-stations manned by the respon- 
dents is manufacturing process within the 
~ meaning of S. 2 (k) of the Act, that it 
was so held by the Supreme Court in 
N.E.L.P. Co. v. E. S. I. Corporation (AIR 
1967 SC 1364) and that the later decision 
of the Supreme Court, relied upon by 
the learned Magistrate, did not directly 
deal with the nature of the accusation 
levelled against the respondents. There 
is considerable force in the submission 
made by Smt. K. Sesharajyam, as, in 
the earlier decision, their Lordships stat- 
ed that “in view of S. 2 (k) (iii), both 
the process of transforming electrical 
energy from a high to a low potential 
and the process of transmitting the 
energy through supply lines were manu- 
facturing processes.’ Admittedly, at the 
sub-stations manned by the respondents, 
the electrical energy received is convert- 
ed into a lower potential. Following the 
interpretation placed upon S. 2 (k) (ii) 
of the Act by their Lordships of the 
Supreme Court, it must be held that 
manufacturing process is being carried 
on in the two sub-stations manned by 
the respondents. The later decision, de- 
cided by the Supreme Court, does not 
directly deal with the objection raised 
on behalf of the respondents, 


4, Shri K. Kolanda Reddi, the learn- 
ed counsel for the respondents, however, 
submits that there is no transformation 
of the electrical energy received at the 
two sub-stations, that what is done at 
the sub-stations, is only to reduce the 
energy from a high potential to a low 
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potential and that the process should 
not be recorded as transformation of 
energy within the meaning of Sec. 2(k) 
(iii) of the Act. Reliance is placed upon 
the meaning of. the word ‘transforma- 
tion’ contained in the Concise Oxford Dic- 
tionary (5th edition). ‘Transformation’ is 
defined as metamorphosis, especially of 
insects; change from solid to liquid or 
from liquid to gaseous state or vice 
versa. Sri K. Kolanda Reddy submits 
that all che three processes viz., gene- 
ration, transformation and transmission 
of electrical energy take place only at 
the power station and not at the 
sub-stations where only conversion. 
of the electrical energy from a higher 
potential to a lower ‘potential takes 
place. It is true that there is no trans- 
mission of electrical energy in the sub- 
stations, as laid down in Workmen, 
Delhi Electric Supply Undertaking v, 
The Management of Delhi Electric 
Supply Undertaking (AIR 19738 SC 
365). I must, however observe that 
there is considerable force in the 
submission of Sri. K. Kolanda Reddy, 
that there is no transformation of elec- 
trical energy in the sub-station either, 
However, bound, as I am, by the earlier 
decision of the Supreme Court, it must be 
held that manufacturing process, within 
the: meaning of S. 2 (k) (iii) of the Act 
is being carried on at the sub-stations, 
The first objection raised on behalf of 
the respondents to the maintainability 
of the complaints therefore, fails, 


5. The second objection pressed be- 
fore the learned Magistrate and noft 
dealt with by him in the view taken by 
him on the first objection is that, in any 
event, the respondents are protected 
under Section 82 of the Electricity (Sup- 
ply) Act, and Sec. 56 (1) of the Indian 
Electricity Act. Section 82 of the Elec- 
tricity (Supply) Act lays down that no 
suit, prosecution or other legal proceed- 
ing shall lie against any person for any- 
thing which is in good faith done or in- 
tended to be’ done under this Act. Sec- 
tion 56 of the Indian Electricity Actisin 
pari materia with S. 82 of the Electricity 
(Supply) Act. Section 79 of the Electri- 
city (Supply) Act confers power upon 
the Board to make regulations to pro- 
vide for all or any of the matters en- 
umerated therein.. In particular, the re- 
gulations may provide for the duties of 
officers and servants of the Board, 
In pursuance of Section 79 of the Act, 
the Board, in its Memo No, B: Series No, 
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61, dated 10-12-1974 regulated that the 
sub-stations of the Board need not .>e 
registered under the Factories Act, 19<8. 


6. It is urged by Sri. K. Kolancla 
Reddy that in obedience to the specitic 
duty assigned to the respondents not to 
register the sub-stations, they refrained 
from registering the same and obtaining 
licences under the Factories Act and 
that they are therefore, protected uncer 
S. 82 of the Electricity (Supply) Act and 
Section 56 (1) of the Indian Elec- 
tricity Act.: Smt. K. Sesharajyam, how- 
ever, submits that the protection en- 
visaged in the two Sections is in 
respect of anything done or interd- 
ed to be done in good faith under fhe 
two Acts and that protection does not 
extend to failure on the part of the -e- 
spondents to obtain licences under tha 
Factories Act. In my opinion, the sub- 
mission made on behalf of the learred 
Public Prosecutor has no substance. It 
is well settled that act includes omis- 
sion. If any authority is needed for the 
prosecution, the same is found in Chief 
Executive Officer, R. T. C. (A. P.) In re: 
1963 Mad LJ (Cri) 298 : (AIR 1963 Ardh 
Pra 491). It therefore, follows that 
omission on the part of the respondents 
to register the sub-stations and obtain 
licences under the Factories Act is on at- 
count of their adherence to the speccfic 
duty enjoined upon them under the z2- 
gulation framed by the Board referred 
to supra. As already stated, the regula- 
tion referred to supra, is one fraraed 
under the Act. The omission on the part 
of the respondents sought to be penais- 
ed is therefore one done under the Elac- 
tricity (Supply) Act or the Indian Elx- 
tricity Act. It is not doubted that che 
respondents were not wanting in geod 
faith in what they abstained from doing. 
The second objection raised by Sri K, 
Kolanda Reddy must be upheld, 


7. In this view, the complaints in- 
stituted by the Assistant Inspector of 
Factories; Nalgonda, merit dismissal. Yor 
a different reason, I affirm the ultimate 
order passed by the learned Magistrate. 


8. In the result, the two Revision 
Cases fail and are accordingly, dismiss- 
ed. 


Revision dismissed, 
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A. SAMBASIVA RAO, C. J. AND 
RAMANUJULU NAIDU, J. 


Konery Ramakrishna, Appellant v. The 
Director of. Medical Service and others, 
Respondents, ` o 


Writ Appeal No. 462 of 1978, D/- 22-1~ 
1979.* 


(A) Constitution of India, Art. 15 — 
A. P. Rules for selection of candidates 
for admission to posi-graduate courses 
in the medical colleges of Andhra Pra- 
desh, R. 2 (1) (a) — Reservation of 14% 
for Scheduled Caste Candidates —. Held 
14% of 4 seats being more than half, it 
can be rounded off to one. Writ Petn. 
No. 4665 of 1978, D/- 13-12-1978 (Andh 
Pra), Affirmed. 


14% of four seats reserved for Sche- 
duled Caste in post-graduate courses in 
medical colleges in the State cannot be 
worked out to mathematical precision. It 
is true that 14% of 4 seats is less than 
ane, but at the same time, it should be 
roticed that it is more than half. When 
it is more than half it can be rounded 
cff to one. Otherwise it would be de- 
feating the very purpose of reservation 
provided for in sub-cl. (a) of R. 2 (1). 

| (Para 4) 

(B) Constitution of India, Arts. 15 and 
14 — A. P. Rules for selection of candi- 
dates for admission to post-graduate 
courses in medical colleges of Andhra 
Pradesh, R. 2 (2) — Reservation for can- 
didates selected by the Public Service 
Commission for appointment to medical 


services, in post-graduate courses in 
medical colleges —— Reasonable. Writ 


Petn. No. 4665 of 1978, D/- 13-12-1978 
(Andh Pra), Affirmed. 


The reservation made in post-graduate 
courses in medical colleges in favour 
of the candidates “who are select- 
ed by the Andhra Pradesh Public 
Service Commission for appointment to 
the Andhra Pradesh Medical Service” is 
eminently reasonable. The Government 
which finances post-graduation medical 
studies, as well as the medical services. 
that are rendered in the State, naturally 
and logically felt that the candidates 
who have been selected by the Public 
Service Commission for appointment to 
the Andhra Pradesh Medical Service 


*(Against judgment of Ramachandra Rao 
J. in Writ Petn. No. 4665 of 1978, D/- 
13-12-1978.) 
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should have reservation in the post-gra- 
duate studies. The main purpose of the 
selection to the post graduate studies is 
to have the best talent available so that 
when these graduate doctors in service 
complete their post-graduation courses 
they could better serve the people for 
whose benefit the medical service has 
been constituted by the State Govern- 
ment. It is one of the basic functions of 
the State to create adequate medical 
service for the health and medical care 
of the people. To discharge that function 
and duty towards the people, the State 
has created the Andhra Pradesh Medical 
Service. Thus medical graduates who 
have been appointed to this service after 
selection by the Andhra Pradesh Public 
Service Commission are now sought to 
be given reservation under sub-rule (2) 
of R. 2. The category of candidates 
who belong to the Andhra Pradesh Medi- 
cal Service and who have been selected 
by the Andhra Pradesh Public Service 
Commission are put into a separate class 
for reservation, These candidates who 
are already in the medical service cer- 
tainly constitute one class or category as 
they have already been charged with the 
responsibility and task of catering to 
the medical requirements of the people 
of the State. Therefore, these service 
candidates are placed into a separate 
class or category which classification is 
eminently reasonable. The classification 
of the service candidates into one cate- 
gory is intimately connected with the 
purpose that is sought to be achieved by 
the selection. AIR 1968 SC 1012, AIR 
1972 SC 1375 and AIR 1969 Raj 182, Dis- 
tinguished, (Paras 6 and 7) 


(C) Constitution of India, Art. 15 (4)— 
Rules for selection of candidates for ad- 
mission to post-graduate courses in the 
medical colleges of Andhra Pradesh, R. 2 
— Rule does not suffer from vice of ex- 
cessive reservation in favour of a class. 
Writ Petn. No. 4665 of 1978, D/- 13-12- 
1978 (Andh Pra), Affirmed. 


Rule 2 does not suffer from vice of ex- 
cessive reservation, (Para 14} 


If service candidates have been select- 
ed as per the reservation in the cate- 
gory of Scheduled Castes, Scheduled Tri- 
bes or Backward Classes, no more re- 
servation is permissible to the service 
candidates. In some cases there may 
not be any service candidates in Sche- 
duled Castes, Scheduled ‘Tribes and 
Backward Classes, but that does not in- 
validate the Rule and reservation made 


. therein, Further more, 
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there is no 
special reservation of more than 50% 
in favour of any particular class of 
category mentioned in R. 2, AIR 1963 
SC 649, Distinguished. (Para 14) 


Cases Referred : Chronological Paras 


AIR 1972 SC 1375 8 
AIR 1969 Raj 182 12 
AIR 1968 SC 1012 8 
AIR 1963 SC 649 14 


S. Suryaprakasarao, for . Appellant; 
Govt, Pleader for E. H., for Respondents, 


SAMBASIVA RAO, C. J.:— Our learn- 
ed brother Ramachandra Rao, dismissed 
Writ Petition No, 4665/78 and the un- 
successful writ petitioner has preferred 
this writ appeal, 


2. The appellant sought a writ of 
mandamus directing the respondent to ad- 
mit him to the first year M. D. Course in 
Paediatrics, in Guntur Medical College, 
There were four respondents to the writ 
Petition and to the writ appeal also they 
are respondents, ‘The material facts of 
the case may be briefly noticed. In April 
1978, the appellant applied for admis- 
sion to the post-graduate course in Pae- 
diatrics and two other specialities. He 
appeared for the entrance examination 
held on 6th Aug., 1978. He secured 116 
out of 150 marks thereby securing 
seventh rank, There were four seats 
available for the M. D, Degree Course in 
Paediatrics in the Andhra and Nagar- 
juna Medical Colleges. One of the four 
seats was filled up with a scheduled 
caste candidate and another by a Back- 
ward Class candidate, The other two 
seats were available for open competi- 
tion, One of those seats was filled up by 
a candidate with Roll No. 2112, who se- 
cured 130 out of 150 marks, There is no | 
substantial dispute to the filling up of 
the above three seats though the learned 
counsel for the appellant has raised 
some sort of an objection to the allot- 
ment of the seats to the Scheduled 
Caste and Backward Classes candidates, 
The fourth seat was filled up by a ser- 
vice candidate with Roll No. 2067 who 
has secured only 85 out of 150. As we 
have pointed out the appellant does not 
challenge the admission of the candidate 
with Roll No. 2112 who was admitted 
into one of the two seats available for 
open competition since he had secured 
more marks than him, His objection is 
mainly to the selection of the service 
candidate and the reason for the com- 
plaint is that the latter has secured less 
marks than the appellant. That was the 
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challenge before the learned single Judge 
but before us Sri Suryaprakasarao, leam- 
ed counsel for the appellant, has fairt- 
ly challenged the selection of the other 
candidate viz., the Scheduled Caste Can- 
didate also. Before we notice the cœ- 
tentions of the learned counsel we world 
like to read R. 2 of the Rules made kr 
selection of candidates for admission to 
post-graduate courses in the medical cel- 
leges of the Andhra Pradesh State, 2n 
the basis of which the appellant’s leam- 
ed counsel has advanced his argumen#s. 


3. ‘2. Special Reservations:— 


(1) (a) 14% and 4% of seats for Scke- 
duled Castes and Scheduled Tribes res- 
pectively and 25% of seats for Backward 
Class shall be minimum enforcement in 
the subjects as specified in R. 1 (a). In 
subjects where the number of seats in 
the Degree Course is four or more, te 
reservation will apply in Degree and 
Diploma Courses separately. If tne 
number of seats are less than four in 
the Degree Course, the reservation’ will 
apply after adding the number of seats, 
if any, in the concerned Diploma. In 
case there are no seats in Diploma r 
such subjects with less than four seats 
in the Degree course reservation wül 
not apply. 


(b) No reservation shall be followed in 
respect of State-wide courses and super 
specialities (2nd Post-graduate Degree) 
Courses. 


(2) 50% of the seats in the following 
specialities and 15% of the seats in ail 
other specialities shall be reserved fr 
the candidates who are selected by tne 
Andhra Pradesh Public Service Commz=- 
sion for appointment to Andhra Pradesh 
Medical Services. Candidates selected in 
reserved quota and in open competition 
shall be counted for this purpose, 


M. D. Pathology : 

M. D. Pharmacology: 

M. D. Micro-Biology ; 

M. D. Physiology. 

M. D. Bio-Chemistry : 

M. D. Forensic Medicines 

M. S. Anatomy; ó 
> ODP Rz, ~ - * 


4. His objection to the selection DË 
the Scheduled Caste Candidate can be 
disposed of easily. It is manifest frem 
Cl. (a) of sub-rule (1) that 14% of tas 
seats are reserved for Scheduled Castes. 
Learned counsel’s contention is that 
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there are only four seats available, 14% 
of four seats is less than one and, there- 
fore, to allot one whole seat for the 
Schedule Caste Candidate is not consis- 
tent with the said provision. He com- 
pares this with the reservation of 25% 
seats for Backward Classes. In this case 
25% reservation clearly comes to one 
seat, and, therefore, there cannot be any 
objection to the allotment of- one 
seat to the Backward Classes. Compared 
with this, 14% out of four seats comes 
to less than one seat and, therefore, the 
selection of a Scheduled Caste candidate 
to one of the seats is illegal. This argu- 
ment is untenable for the reason that 
this percentage cannot be worked out to 
mathematical precision. It is true that 
14% of four seats is less than one, but at 
the same time, it should be noticed that 
it is more than half. When it is . more 
than half it can be rounded off to one; 
Otherwise it would be defeating the very 
purpose of reservation provided for in 
sub-cl. (a). Therefore, this contention is 
rejected. is 


5. The main concentration of the at- 
tack is on the. reservation made to the 
service candidates and selection of one 
service candidate for the fourth seat, 
even though the service candidate secur- 
ed lesser marks than the appellant. The 
reservation to the service candidates is 
contained in sub-rule (2). This reserva- 
tion is challenged on two grounds. The 
reservation postulated by sub-rule (2) in 
favour of service candidates is not found- 
ed on any reasonable classification, which 
has a relevant bearing to the object 
sought to be served by the selection. It 
is, therefore, contended that the reserva- 
tion is arbitrary and repugnant to Arti- 
cle 14 of the Constitution. The second 
ground of attack is that if the reserva- 
tions contained in Rr. 1 and 2 are taken 
irto consideration, more than 50% of the 
seats go for reservation leaving little for 
open competition. For this reason also 
the reservation made in sub-rule (2) is 
illegal. 

6. We are wholly unconvinced by the 
atoresaid two grounds of criticism. It 
cannot be said that the reservation of 
service candidates is not on reasonable 
Classification which has a nexus with the 
object that is sought to be served. Un- 
doubtedly, the reservation made in fav- 
our of the candidates “who are selected 
by the Andhra Pradesh Public Service 
Commission for appointment to the 
Andhra Pradesh Medical Service” is em- 
inently reasonable. It should be first re-| 
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membered that this reservation is for 
post-graduation studies. Therefore, the 


Government which finances these medi- 
cal studies, as well as the medical ser- 
vices that are rendered in the State, na- 
turally and logically felt that the can- 
didates who have been selected by. the 
Public Service Commission for appoint- 
ment to the Andhra Pradesh Medical 
Service should have a reservation in the 
post-graduate studies. The 
purpose of the selection to the 
post-graduate studies is to have the .best 
talent available so that when these gra- 
duate doctors in service complete. their 
post-graduation: courses they could bet- 
ter serve the people for _ whose. benefit 
the medical service has been constituted 
by the Andhra Pradesh Government. 
Even to put it generally, post-graduation 
studies -are intended to have better qua- 


lified doctors and ‘medical per- 
sonnel to serve the people. of the 
State with greater equipment, better 
knowledge .and excellence. This consi- 


deration should apply with greater force 
to the medical service maintained -by the 
Government. It shall not be forgotten 
that it is one.of the basic functions of 
the State to create adequate medical ser- 
vice for the health and “medical care of 
the people. ` To discharge that function 
and duty towards the people, the State 
has created. the Andhra Pradesh Medical 
Service. Thus medical graduates who 
have been -appointed to this. service after 
selection by the Andhra Pradesh Public 
Service Commission are now sought. to 
be given reservation under sub-rule (2) 
of Rule 2. This is clearly to serve the 
main purpose of the post-graduate stu- 
dies viz., to render better and more qua- 
litative service to the people. So, along 
with the other fresh candidates the Gov- 
ernment of Andhra Pradesh, which fin- 
ances the entire post-graduation , educa- 
tion and medical service, ‘thought it rea- 
sonable to reserve certain seats in these 
courses. The category of candidates who 
belong to the Andhra Pradesh Medical 
Service and who have been selected by 
the Andhra Pradesh Public Service Com- 
mission are put into a separate class for 
reservation. “These doctors have already 
been in the medical service, whose ap- 
pointment has been regularised by virtue 
of the selection made by the Public 
Service Commission. The anxiety of the 
Government .can be well understood if 
they make provision for providing ameni- 
ties to the: doctors who are already: in 
| the Andhra Pradesh Medical Service for 
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being trained in post-graduate ‘courses, 
These candidates vzho are already in the 
medical service certainly constitute one 
Class or category as -they have already 
been charged with the. responsibility and 
task of catering to the medical require- 
ments of the people of the State. There- 
fore, these service candidates are placed 


-into a separate class. or category, which 


classification is eminently reasonable. 
First and foremost the State. should see 
that the personnel in the medical service 
are adequately equipped with latest tech- 
niques and post-graduate excellence, 5o, 
this classification which is a classification 
of the service candidates’ into one cate- 
gory for purposes of reservation, is emi- 
nently reasonable. 


7. By no stretch of imagination could 
this ‘classification. be said to be unrelat- 
ed to the purpose that is sought to be 
served, As we` have already noticed, 
the purpose is to have the best available 
candidates for post-graduate medical 
courses, so that the better, qualitative 
medical services are rendered. to the 
people of the State. Who else could ren- 
der these medical .services more -effective- 
ly than those who have already been 
selected into,- medical -service and who 
have already been charged with ‘the task 
of rendering medical service to the peo- 
ple of the State? ‘Thus’ the: classification 
of the service candidates ‘into one cate- 
gory ‘is intimately connected -with the 
purpose that is sought to be achieved by 
the ‘selection. For these’ reasons we re- 
ject the contention of Mr. Suryaprakasa 
Rao in this behalf. - i 


8 We may also refer to two or three 
decisions cited by him. The first deci- 
sion learned counsel for the appellant cit- . 
ed is P. Rajendran v. State of Madras, 
AIR 1968 SC 1012. The ~uestion is :Ra- 
jendran’s case was whether the district- 
wise allocation was violative of : Art. 14. 
So, fact-wise that case has no bearing 
on the present question. However, learn- 
ed counsel relied upon the following pas~ 
sage in Para 11: 


“Further whether Selection is from tha 
socially and educationally backward:¢lass< 


‘es or from the general pool, the object 


of selection must be to secure the best 
possible talent from the two courses. If 
thatis the object, it must necessarily fol- 
low that that object would be defeated 
if seats are allocated district ‘hy - district. 
It eannot be and has not been denied 
that the object of :selection is to secure 
the best possible talent from the two 
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sources so that the country may have 
the best possible doctors.” 

-Relying upon this passage, learned cown- 
sel’ contends- that the-object. is- to- secmre 
best possible talent. There: cannot 2¢ 
two views about: this. As. the Supreme 
Court itself has pointed out the obj=ct 
of the selection is to secure. best -possi=le: 
talent from the sources available so: thet. 
the country may have best possible: dez- 

tors. Now to make a reservation in fev- 
our of the doctors who are: already n. 
the medical service is to serve this very 
purpose of making available to the coum- 
try best possible doctors: This reserva~ 
tion enables the doctors who are in the 
Government service to take a post-gra- 
duate course and equip themselves: with: 
better knowledge and greater techniqu>. 
Thus the governmental medical serve 
which largely caters to the medical: 
needs of the people will have best pæ- 
sible doctors. Thus the object is clearly 
served by the reservation contained ia. 
R. 2 (2). As it was observed in the sarme. 
decision, the classification has to. be ju=-. 
tified on the basis: of the nexus between 
the classification and object to be achie= 
ed. This is completely achieved by the: 
reservation contained in R. 2 (2). Ther= 

fore, this. decision does: not help: the com- 
tention of the learned: counsel. 


9. The next decision cited by tk3. 
learned. counsel is State. of A. P. v. U.E: 
V. Balaram, AIR: 1972 SC 1375. The bara 
facts of. this- case must be .noted. At 
that time in the State of Andhra Prz- 
desh there were two courses which pre- 
vided qualifying examination for seekirg 
entrance into the medical course. Ore 
was HSC ‘course and the other PUZ 
course. 40%. of the seats were reservec! 
for the HSC candidates. This was de- 
spite the introduction of the common er- 
trance test. The challenge to the reser- 
vation of 40% of seats. to the HSC care 
didates was mounted on the ground thet 
both the HSC candidates and PUC can- 
didates, though they. came -from twz 
sources, were subjected to a common. en~- 
trance test and selection was made on 
the basis of the performance of the.can- 
didates in that test. Therefore, it waz 
contended that the further reservation oč 
40% seats in favour of HSC candidates 
was arbitrary. This contention was up- 
held by. the Supreme: Court. Vaidialingar. 
J. 2o for the: Coure observed ix 
para..51 ; 


“It is nos doutit open- to- the State- tc 
preseribe: the- sources: from which: the 
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candidates are declared eligible for ap- 
plying for admission. to the Medical Col- 
lege; but: when once. a common entrance 
test has been: prescribed for all the candi- 
dates on the basis of- which selection.. 

to be made, the rule providing further 
that 40% of the seats will have to be 
reserved for the H.S.C. candidates is 
arbitrary. In the first place, after a com- 
mon test has been prescribed, there can- 
not be a valid classification of the P.U.C. 
and H.S.C) candidates. Even assuming 
that such as a classification is valid the 
Said classification has no reasonable re- 
lation to the object sought to be achiev- 
ed; namely, selecting the best candidates 
for admission to the - Medical Colleges. 
The reservation of 40% to the H.S.C. 

candidates has no reasonable relation or 
nexus to the said object.” 


10. Relying on these observations and 
the ratio. of the decision. the appellant's 
counsel urged that in. the present case 
also there. was. a common entrance test. 
not only to. the fresh. candidates but also. 
to the service candidates and, therefore, 
the further reservation in . favour of the. 
service candidates. is bad,. as the further 
reservation for the H.S.C. candidates 
was held to be bad in Balaram’s case. 
This argument cannot be accepted be- 
cause the: decision of the Supreme Court 
was rendered in an altogether different 
context. Selection was.made to the first 
course from the sources 
namely, H.S.C. candidates and PUC can- 
didates. -The reservation in favour of 
the H.S.C. candidates: was on the basis 
that the academic recuirements of the 
two courses were different. and, there- 
fore; some weightage in favour of H.S.C. 
candidates. should be given. This was re- 
jected by the Supreme .Court on -the 
ground that whatever might have been - 
the academic qualifications of the two 
Categories of candidates, both .of them 
were subject .to the common entrance 
test on the basis of which final selection 
wes made. . Therefore, the further reser- 
vation in favour of the H.S.C. candidates. 
offended the equality rule. Such is not. 
the case here. It is a. post-graduate 
course unlike the graduation course to 
which selection was made in: Balaram’s: 
Case. Post-graduation course is intended 
for providing better: qualification and 
better equipment. for the medical gra- 
duates so that more specialised services. 
are- rendered to: the people. Medical gra- 
duates are given training: in all the sub 
jects in a general way but: during pest- 
graduation. they. are -trained in. specialis- 
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ed subject. These specialised courses en- 
able the medical graduates, who have 
Zone through the post-graduation courses 
to equip themselves with better know- 
ledge in different specialisations. 


11. There is no gainsaying the fact 
that specialists are required in various 
fields like Paediatrics etc. While a medi- 
cal graduate can only give a preliminary 
or rudimentary treatment, a specialist 
alone can go deep and give most 
effective treatment. This is the very pur- 
pose of having . post-graduation courses. 
That is why’ the Government ex- 
pressed its anxiety by providing for re- 
servation for service candidates under 
R. 2 (2), so that the medical service main- 
tained by them contains specialists in 
various subjects. That is why, after a 
common entrance test has been held, the 
candidates are selected on the basis of 
their performance in that test according 
to the reservations. The reservation 
made for service candidates serves the 
real purpose of rendering more effective 
service by the Governmental medical in- 
stitutions. Therefore, this decision has 
no bearing on the question before us. 


12. Reliance is also placed on the 
decision of the Rajasthan High Court in 
Surendrakumar v. State, AIR 1969 Raj 
182. It is also a case of admission into 
the first year graduation course. Two 
seats were reserved for admission for the 
children of Registered Medical Practi- 
tioners in medical service of the State. 
The Rajasthan High Court held that this 
is not a proper classification since it had 
no reasonable relation to the object 


sought to be achieved by the selection.: 


Reservation ‘of seats into the graduation 
course is vitally different from the re- 
‘servation of the seats in post-graduate 
courses, because the latter is study of a 
speciality.. That apart, in ` Surendra- 
kumar’s case reservation was made for 
children of Registered Medical Practi- 
tioners, which had no reasonable rela- 
tion to the object of selecting the best 
possible candidates to the medical courses. 
But, here the reservation under 
R. 2 (2) is for doctors who are already 
in service and from whom effective medi- 
cal services to the people of this coun- 
try is expected. Therefore, to enable 
them by giving weightage in the selec- 
tion to the post-graduate courses is to 
serve the purpose of achieving excel- 
lence in rendering medical service to the 
people of the State. Therefore, these 
observations of the Rajasthan High Court 
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do not help the contention of the learn- 
ed counsel. 


13. All- the decisions relied upon by 
the appellants learned counsel relate to 
the selection for admission into gradua- 
tion course. As we have already point- 
ed out, selection into a regular M.B.B.S. 
course is vitally different from the selec- 
tion into specialities in the post-graduate 
courses. The selection into the latter 
course is motivated by an endeavour of 
securing better trained and better equip- 
ped doctors. While an ordinary medical 
graduate can render general medical 
service a person who is a post-graduate 
can render specialised service in the sub- 
ject in which he has specialised. That is, 
why the Government thought it -neces- 
sary to equip their own doctors with 
greater facilities for undergoing post- 
graduation course. It is the fundamen- 
tal duty of the Government to render to 
the people specialised medical service 
also. It is to carry out that purpose the 
reservation has been made under R. 2(2). 
Consequently, the argument advanced 
Challenging the reservation on the ground 
of Art. 14 cannot be accepted. 


14. Then coming to the second’ argu- 
ment that the total reservation exceeds 
50% of the seats, in support of this con- 
tention, learned counsel relied on M. R. 
Balaji v. State of Mysore, AIR 1963 SC 
649, Gajendragadkar J. (as he then was) 
rendering the decision in that case, ob- 
served that the-demand for technicians, 
scientists, doctors, economists, engineers, 
and experts for the further economic ad- 
vancement of the country is so great 
that it would cause grave prejudice to 
national interests, if considerations of 
merit are completely excluded by whole- 
sale reservation of seats in all technical, 
medical or engineering colleges or insti- 
tutions of that kind. Therefore, conside- 
rations of natural (national) interest and 
the interests of the community or society 
as a whole cannot be ignored in deter- 
mining the question as to whether the 
special provision contemplated by Arti- 
Cle 15 (4) can be special provision which 
excludes the rest of the society altoge- 
ther. Then at a later stage the learned 
Judge, observed: “Speaking generally 
and in a broad way, a special provision 
should be less than 50 per cent; how 
much less than 50 per cent would depend 


upon the relevant prevailing circum- 
stances in each case”. Now this defect 
of reservation of more than 50 per cent 
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for any particular category or making 
special reservation exceeding 50 per cent 
to any particular class or category 2 
candidates does not exist in R. 2. Only 
14% of the seats are reserved for Sch>- 
duled Castes. 4% for Scheduled Tribes 
and 25% of the seats for Backward 
Classes. This reservation is made in suJ- 
rule (1). Coming to sub-rule (2), 50% of 
the seats in the specialities enumerated 
in the sub-rule and 15% of the seats in 
other specialities are reserved for tae 
service candidates. But the latter limb 
of sub-rule (2) is more important. It 
reads: 


“Candidates selected in reserved qucta 
and in open competition shall be court- 
ed for this purpose.” 


Therefore, if service candidates have 
been selected as per the reservation in 
the category of Scheduled Castes, Sche- 
duled Tribes or Backward Classes, 10 
more reservation is permissible to tae 
service candidates. This is the very im- 
portant consideration which © weigh2d 
with our learned brother and rightly so 
in our opinion. It may be that in some 
cases there may not be any service cat- 
didates in Scheduled Castes, Scheduled 
Tribes and Backward Classes, but that 
does not invalidate the Rule and reser- 
vation made therein. §§-Furthemore, 
there is no special reservation of more 
than 50% in favour of any particular 
class of category mentioned in Rule 2. 
Therefore, we do not think that the oo- 
servations made by Gajendragadkar J., 
in M. R. Balaji v. State of Mysore, would 
invalidate the reservation postulated by 
‘sub-rule (2) of R. 2. 


15. These are the arguments advanced 
by the learned counsel for the appellant 
in support of the appeal. None of these 
arguments can be accepted. We are, 
therefore, in agreement with our learn- 
ed brother in dismissing the writ peti- 
tion. 


16. In the result, the writ appeal fails 
and is dismissed. Having regard to the 
circumstances that the appellant is a 
student, we make no order as to costs. 
Advocate’s fee Rs. 150/-. 


Appeal dismissed, 
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KONDAIAH AND P. RAMACHANDRA 
RAJU, JJ. 


Fatima Fauzia and another, Appellants 
v. Syed Ul-Mulk and others, Respon- 
dents. 

A. A. O. No. 147 of 1978, D/- 28-2- 
1979.* 

(A) Trusts Act (1882), S. 48 — Trus- 
tees more than one — Trust deed provi- 
sion requiring participation of all trustees 
to act jointly in all discretionary matters 
— Deed falls under main provision of 
S. 48 but does not attract the exception 
specified therein — Scope of S, 48 ex- 
plained. (Paras 13, 15) 


(B) Trusts Act (1882), Ss. 46, 47 — Act 
of trustees — Sanction or approval of 
non-participating trustee — Plea of — 
Proof — Burden is on party setting up 
such plea to prove the same. 

(Paras 18, 55) 


(C) Trusts Act (1882), S. 47 —- Powers, 
functions and duties of trustee — Dele- 
gation of — Prohibited except in excep- 
tional cases e.g. formal acts ete. — 
Office of Trusteeship accepted — Trustee 
cannot renounce or transfer his duties 
ete. without permission of Court or con- 
sent of beneficiaries or authority under 
specific provision of trust deed. 

; (Paras 20, 55) 

(D) Contract Act (1872), S. 2 (h)—— Salè 
of jewelleries by 4 out of 5 trustees — 
Approval of non-participating trustee 
not proved as required by Ss. 46 and 47 
of the Trusts Act — Held, sale was not 
concluded contract within S. 2 (h) of the 
Contract Act, so as to be enforceable 
against, and binding on trustees or bene- 
ficiaries. (Trusts Act (1882), Ss. 46, 47). 

(Paras 24, 55) 

(E) Trusts Act (1882), Ss. 48, 49, 15, 
Illus. (d) — Sale of trust property by 
trustees — Trustees must be not only 
reasonable, honest, prudent, cautious, but 
also diligent to obtain best price — Fai- 
lure of trustees to act so — Court can 
interdict and refuse to compel specific 
performance of contract. 

(Paras 30, 35, 48, 55) 

(F) Trusts Act (1882), S. 49 — Discre- 
tionary power conferred on trustee — Be 
it absolute or unconditional, is subject 
to control of Civil Court under S. 49 — 
Term “good faith” in S. 49 means “due 
care and attention” of a reasonable and. 


*(Against order of Chief Judge, City 
Civil Court, Hyderabad, D/- 27-3-1978). 
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prudent man — Definition of “good faith” 
in General Clauses Act, not attracted — 
Object of S. 49 is to protect interests of 
beneficiaries. (General Clauses Act (1897), 
S. 3 (22)). (Paras 31, 32, 40, 41, 55) 


(G) Trusts Act (1882), S. 49 — Sale of 
trust property (Jewelleries) by trustee — 
Absence of adequate and proper publi- 
city not only in foreign. countries but also 
in India — No reasonable time and oppor- 
tunity afforded to intending purchasers 
— Hurried offer for sale to be concluded 
in a short time — Manner and method 
of sale, also. not reasonable -—— Omission 
on part of trustee was not reasonable — 
It was clear error of judgment — Fact 
that one beneficiary was one of the trus- 
tees was immaterial. 


(Paras 38, 39, 40, 43, 44, 46, 


49, 50, 55) 
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Blake 48 
(1882) 21 Ch D 571 : 48 LT 13, Tempest 
v. Lord Camoys 48 
(1878) 10 Ch D 273 : 39 LT 528, Tabor v. 
Brooks 48 
(1877) 2 App Cas 616, Jones v. oo 
(1873) 8 Ch App 902 : 29 LT 166, Dance 
v. Goldingham ` 29 
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(1851) 14 Beav 291:51 ER 298, Norris 


v. Wright 26 
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(1820) 5 Madd 438:56 ER 962, Ord. v. 
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(1804) 32 ER 857, Mortlock v. Buller 29 

J. V. Suryanarayanarao, for Appel- 
lants; Advocate-General, Manohar Raj 
Saxena, Habeeb Ansari (for Nos..2, 4, 5, 
18 and 20), Syed Sadathullah Hussain 
(for: No. 6), Rajni Patel, P. Shivshankar 
for Narasimhareddy and T. Meenakumari 
(for No. 7), V. T. M. Prasad and N. Ram 
Ratan (for Nos. 8, 9 and 13), P. Babul 
Reddy, V. Ramama Reddy (for No. 10), 
Y. Suryanarayana (for No. 14) and Y. 
Sivaramasastry and Y. Venkata Sastry 
(for No. 15), for Respondents. 


KONDAIAH, J.: — Pursuant to the 
order of the Supreme Court dated 14-9- 
1978 in Civil Appeals Nos. 1105, 1245 and 
1269 of 1978 on its file, C. M. A. No. 147 
of 1978 is restored to the file of this 
Court and had come up before us for 
deciding afresh the principal issue ie. 
whether or not there has been a valid 
and conciuded contract of sale between 
H.E.H. the Nizam Jewellery Trust on the 
one hand and the réspondents 7 to 17, the 
various tenderers, on the other hand. 


2. We may briefly state the material 
facts, which lie in a narrow compass and 
gave rise to the submission of our find- 
ing to the Supreme Court. 
H. E. H. the Nizam of Hyderabad, Nawab 
Mir Sir Osman Ali Khan Bahadur had 
executed a trust deed on March 29, 1951 
true copy of which is Ext. A-1, creating 
the trust called H.E.H. the Nizam’s 
Jewellery Trust (hereinafter referred to 
as the ‘“Trust’) in respect of 107 items. of 
valuable and rare jewellery belonging to 
him, for the benefit of his (1) two sons 
(i) Prince Azam Jah and (ii) Prince 
Muzzam Jah; (2) two grandsons (i) Prince 
Moukkarram Jah and (ii) Prince Muffa- 
kam Jah; (3) two granddaughters (i) 
Fatima Fouzia and (ii) Amina Narzia; (4) 
daughter Shahazadi Begum and (5) his 
stepbrother Sahebzada Nawab Basalath 
Jah Bahadur and other sons and daugh- 
ters. Clause 13 of the trust deed re- 
quires the trustees to sell the jewellery 
within a period of three years after the 
death of Prince Azam Jah, who had in 
fact died in October, 1970. The jewellery 
is kept in the safe vault of Mercantile 
Bank of India at Bombay as per the wish 
of the sectlor, R. N. Malhotra (R. W. 2) 
the nominee of the Government of India, 
M. A. Abbas (R. W. 1), Prince Muffakam 
Jah, Mr. Zaher Ahmed and Mr. Ataur 
Rahman are the trustees since 1977. 

‘The trustees submitted a memorial 
under Ex. B-i to the Prime Minister of 
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India to acquire the rare and valuable 
pieces of jewellery as part of the œl- 
lection of a public museum since they 
are articles of great historical and cal- 
tural value, for a proper and reasonable 
price. The efforts of the trustees, whch 
commenced in July, 1972 as noticed from 
the correspondence (Exs. B-1 to B-€§), 
did not fructify. In December, 1975 the 
jewellery was inspected by Vittaldas 
(R. W. 6) and also by a Committee of 
Valuers appointed by Government of 
India. They submitted their valuation 
reports Exs. B-123 and B-70 respectively. 
The Government of India had informed 
the trustees. through Ex. B-45 dated 
13-3-78 that they are not interested in 
acquiring any of the jewellery having 
antique value. In January, 1978 Prirce 
Muzzam Jah, the principal beneficiery 
had expressed through Ex. B-41, his ecn- 
cern about the delay in selling the 
jewels and wanted the’-trustees to expe- 
dite the sale. To the same effect is 
Ex. B-2 from some other  beneficiariss. 
The Trustees consulted Gazdar (R. W. 3) 
regarding the mode of sale and decided 
that the best method of sale would be 
to invite some reputed dealers in this 
country and from abroad for the interd- 
ed sale. Then,'R. W. 3 and the Secre- 
tary -of the Trust addressed letters 
Exs. B-72 to B-100 to some reputed 
jewellers specified in Ex. B-46 informiag 
them about the intended sale of the 
jewellery. 


Out of 107 items of jewellery menticn- 
ed in the first schedule of the trust, 37 
items with which we are concerned, 
were sought to be sold by the trustees 
after arranging them into different lots. 
Exs. B-47 and B-48 are‘the printed brc- 
chures and Ex. B-50 is the printed list of 
the jewellery. The terms and conditions 
of sale were settled as per Ex. B-49 
dated 3-3-1978. The intending: purchasers 
were permitted ` to inspect the ‘jewellery 
at the Bank on payment of security če- 
posit of Rs. 30,000/- and an inspection fee 
of Rs. 1,500/- by each party. About 26 or 
27 foreigners and 42 Indians who were 
permitted by R. W. 3, had inspected the 
jewellery on 6-3-78, 7-3-78 and 8-3-78 in 
the presence of some of the trustees and 
R. W. 3, as seen from Ex. B-134. In tae 
course of inspection, the tenderers were 
informed to send their tenders, accom- 
panied by drafts for 10 per cent. of tre 
tender amount drawn on the State Bank 
of India, in sealed covers so -as to reach 
the trustees on or before 4-00 pm. on 


9-3-78. R. W. 2, the Chairman of the trust 
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was present on 8-3-78 He left Bombay 
on the 9th morning for New Delhi to 
attend the urgent official work, as he is 
Additional Secretary in the Ministry of 
Finance, Government of India. 


On 8-3-78 all the trustees had resolv- 
ed at a meeting that the teriders receiv- 
ed be examined and decided by the 
trustees present at the meeting on 9-3- 
1978, that in case they do not find a 
satisfactory offer or offers in respect of 
any of the 37 items, they could reject ` 
the tendered offers and negotiate sale of 
any item with any party for a higher 
price and that the delivery of articles 
sold be arranged on dates convenient to 
the trustees, preferably not later than 
25-3-1978. On 9-3-1973, the four trustees 
who were present at Bombay had opened 
the sealed tenders and accepted all the 
highest tenders except in respect of 
item 16 which was negotiated on the 
next day for a higher price of Rs. 6.92 
crores. The tenderers had received letters 
of acceptance from the Secretary of the 
trust on 12-3-1978 recuiring them to pay 
the balance of 90. per cent of the tender 
price:on or before 26-3-78 and to take 
delivery of the- items of jewellery pur- 
chased by them. However, in respect of 
item 16, the date was advanced to 17-3- 
1978 at the request of respondent 7. 
The sale of the 37 items of jewellery 
fetched 14.43 ‘crores. Ex. B-124 dated 
14-3-1978 sent by the Secretary of the 
trust to R. W. 2 at New Delhi was ac~ 
tually seen by him on 23-3-78 and only 
thereafter he approved the action of the 
Other trustees in accepting the highest 
tenders. l 


3. In the. meanwhile, on 10-3-1978, 
the first appellant one of the beneficia- 
ries and a granddaughter of the settlor, 
instituted in the Court of the Chief 
Judge, City Civil Court, Hyderabad in 
©, P. No. 141 of 1978 under S. 74 of the ` 
Indian Trusts Act (hereinafter referred 
to as ‘the Act’) for removal of the trus- 
tees alleging breach of trust, dereliction 
of statutory duty, negligence and mis- 
management with particular reference ta 
the manner in which the valuable jewels 
belonging to the trust were being brought 
to sale. She also filed I. A. No. 565/78 
along with the said O. P. on 10th March 
1978 for an injunction restraining the 
trustees from. taking any further steps 
towards the finalisation of tenders for the 
sale of the jewellery on the ground that 
the sale was collusive ‘and clandestine 
and trustees were going to finalise the 
sale on 23-3-78, = 
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lith and 12th March, 1978 being holi- 
days for the Court, the application which 
came upon on Monday, 13th March, 1978 
before the Court was 


up on  14-3-78 and on the same 
day an interim injunction was 
granted by the Court restraining 


the trustees from taking any steps to 
finalise the sale of the jewellery. On 
coming to know of the institution of the 
O. P. and the granting of the interim 
injunction from the newspapers R. W. 2 
contacted the Secretary of the Trust on 
phone, who confirmed the news publish- 
ed in newspaper. R. W. 1 filed a counter 
on 16-3-1978 and opposed the application 
for injunction. Ultimately the trial Court 
passed an order vacating the interim in- 
junction, against which the present 
C. M. A. is filed by the first appellant. 
Pending disposal of the C. M. A. this 
_ Court ordered maintenance of status quo 

with regard to any further action relat- 
ing to the sale of the jewellery. 


During the pendency of the C. M. A. 
respondent 6 filed an application on 9-4- 
1978 offering 20-25 crores for the afore- 
said 37 items of jewellery. After inspect- 
ing the jewels, the 6th respondent con- 
firmed his offer and deposited the amount 
and therefore he was permitted to inter- 
vene. On 12-6-1978 the first appellant 
was permitted to withdraw and her 
sister (P. W. 1) came on record as 2nd 
appellant. Later the 6th respondent’s 
offer was accepted by a Division Bench 
of this Court, after setting aside the 
earlier sales. Aggrieved by the said deci- 
sion, respondent 7 and other tenderers 
preferred appeals to the Supreme Court 
on the ground that all the tenderers were 
not parties to the proceedings and they 
are entitled to be heard before any 
order, affecting their rights, is passed by 
the Court. Hence the present order of 
the Supreme Court directing the sub- 
mission of a fresh finding on the said 
issue, after affording an opportunity to 
all the parties. 


4. As per the order of the Supreme 
Court R-7 to R-17 were given an oppor- 
tunity to file their statements and they, 
as well as the opposite parties, filed their 
respective statements and counter-state- 
ments touching upon the question of the 
factum, validity and propriety of the 
sales alleged to have been made by the 


trustees in favour of R. 7 to R. 17 
Issues 2 to 5, framed -by the earlier 


Bench consisting of Madhava Reddy and 
Narasinga Rao, JJ. on 10-77-78, were 
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sought to be deleted by some of the ten- 
derers in C.M.P. Nos. 14229, 14273 and 
14340 of 1978. After hearing all the par- 
ties, we expressed the view that submis- 
sion of a finding on the following two 
issues would be in accordance with the 
direction of the Supreme Court and all 
the learned counsel except Mr. Y. Surya- 
narayana for R. 14 agreed with the 
same. Accordingly we decided to submit 
a finding on the following issues :— 

(1) Whether there have been concluded 
contracts of sale of 37 items of jewellery 
between H. E. H. the Nizam Jewellery 
Trust on the one hand and the various 
tenderers on the other? 


(2) If Issue No. i is found in the affir- 


mative, whether such concluded con- 
tracts of sale are proper, valid and 
binding ? 


5. At the instance of the parties, the 
Court permitted them to adduce oral and 
documentary evidence in support of their 
respective claims. - The second appellant 
offered herself as P. W. 1 for cross-exa- 
mination and her evidence has, accord- 
ingly, been recorded. Mr. M. A. Abbasi 
a trustee and Mr. R. N. Malhotra, the 
Chairman of the Trust gave evidence as 
R. Ws. 1 and 2 respectively. The trustees 
also examined Dinsha Jahangir Gazdar a 
jeweller of Bombay and consultant of 
the Trust who was advising the trustees 
from time to time regarding the sale of 
the jewels, as R. W. 3 and Vittaldas, a 
jeweller of Hyderabad as R. W. 6 to 
speak to his valuation of the jewels in 
question during the year 1975 and to 
prove his valuation report (ix. B-123). 
Respondent 7 is the only tenderer which 
led evidence in support of its case and 
examined its partner Kashmirchand as 
R. W. 4. Respondent 7 also examined 
Aspi Kavarana, an employee of Tajmahal 
Hotel, Bombay as R. W. 5 to file the 
hotel registers to prove the presence of 
respondent 6 in Bombay during the 
period commencing from 4-3-78 to 10-3- 
78. The other tenderers did not examine 
any witnesses but relied on the affidavits 
filed by them and on various other docu- 
ments filed by the trustees. Exs. A-1 and 
B-1 to B 67 were exhibited in the lower 
Court whereas Exs. B-68 to B-158 have 
been marked in this Court. 

6. The sum and substance of the con- 
tention of Mr. J. V. Suryanarayana Rao, 
the learned counsel for the second appel- 
lant is that there was no joint execution 
of the trust as R. W. 2 was away from 
Bombay on 9-3-78 and 10-3-78, that 
there was neither specific authority to 
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accept the highest tenders nor valid 2- 
proval by R. W. 2 of the action taken 
by the other trustees, and, consequently, 
there were no concluded contracts of sae 
of the jewellery, that the procedt~e 
adopted by the trustees is erroneous, ia- 
proper and unjust, that there was Lo 
proper publicity, which resulted in get- 
ing a grossly inadequate price for the 
jewellery, that if proper and 
publicity was made, the jewellery woud 
have fetched more than 14.43 crores amd, 
in any event, not less than 20.25 eroras 
now offered by Respondent 6, that n 
any event, such sales are improper, 
unjust, invalid and not binding on fhe 
beneficiaries and that this is a fit case 
where the Court should exercise its cca- 
trolling power under S. 49 of the Act 


The claim of the 2nd appellant has 
been strongly resisted by the learrsd 
counsel Mr. Rajni Patel, Mr. P. R 
Mridul, Mr. P. Babul Reddy, Mr. ZY. 
Suryanarayana and Mr. Y. Sivarama- 
sastry, appearing for different tenderezs- 
respondents contending inter alia that 
in fact there was a concluded contract 
of sale in respect of every lot of ‘the 
jewellery sold. on 9-3-78 and 10-3-"8 
when the tenders of Respondents 7 to 7 
were accepted by the trustees, that ffe 
trustees have absolute discretion to s=1] 
the jewellery either in a public auction 
or through private sale, that there was 
adequate and proper publicity, that they 
were not bound to invite competitien, 
that the price secured was very much 
higher than the value estimated Ly 
R. W. 6 and the Government vaiuers ard 
the same was fair and adequate pris, 
that there was no complaint either fron 
the beneficiaries or the intending pu~- 
chasers that there was no proper pukk- 
cation and the price of Rs. 14.43 croras 
fetched was grossly inadequate or low. 
that there is no illegality, impropriety er 
unjustness in the method and manner ad- 
opted in the conduct of the sale, that 
the trustees who are very respectak e 
persons, have acted diligently, reasonak=y 
and in good faith, that there is no just- 
fication for the Court to interdict tke 
sales, invoking its power of contr] 
under S. 49 of the Act, as there are ro 
mala fides, fraud or collusion, that res- 
pondent 6 who was at Bombay at tiie 


relevant period was aware of the sale aj. 


the jewellery but did not make azy 
offer, that the subsequent offer of 2055 
crores by R. 6 is not bona fide and, n 
any event, it is only a fancy price tat 
not the market value, that the Court 
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should not take cognizance of the same, 
that the real person behind respondent 6 
is one Galadari, a smuggler of Dubai and 
that an adverse inference must be drawn 
against them as they failed to subject 
themselves to cross-examination in this 
Court by the tenderers. 


7. The learned Acdvocate-General for 
contencs that the truts- 
tees acted at every step in the 
conduct of sale of the jewellery under the 
strong belief and conviction that they 
had ‘been exercising the discretionary 
power of sale prudently and with proper 
care and attention and in all good 
faith and that they w2re anxious to com- 
plete the sale transaction at the earliest 
possible time in the month of March, 
1978, to enable the beneficiaries to have 
the benefit of exemption from the capital 
gains tax, as there was no certainty that _ 
such an exemption would continue to be 
available after the end of March, 1978. 
He however admits that the exercise of 
the discretionary power of sale by the 
trustees conferred on them by the deed 
of trust is subject to the controlling 
power of his Court under S. 49 of the 
Act and the fact that an amount of 20.25 
crores for 37 items of jewellery has been 
offered by the 6th respondent in April 


- 1978 is a matter to be taken into consi- 


deration by the Court exercising juris- 
diction under S. 49, as indicating either 
an error of judgment or a mistaken im- 
pression of the value of the jewellery 
on the part of the trustees. He further 
submits that the trustees had exercised 
the discretionary power with prud- 
ence and due care and there is no viola- 
tion of S. 48 of the Act as cl. 20 of the 
Trust deed contemplates decision of the 
majority of the trustees voting for the 
time being as a binding decision on all 
the trustees. l 


8. Sri Syed Sadatulla Hussaini the lear- 
ed counsel for the 6th respondent reite- 
rates the stand taken by the 2nd appel- 
lants counsel and adds that the offer 
made by. his client is genuine, that if the 
6th respondent were aware of the pro- 
posed sale cf the jewellery, he would 
have certainly offered the present amount 
after inspection, that his. client came to 
know of the proposed: sale of this jewel- 
lery only after the publication of the 


news in newspapers about the grant of 
the interim injunction, that his client is a 
businessman and the price offered by 
him is real market price of the, jewel- 
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lery but not fancy price, that his client 
could not make himself available in the 
Court for cross-examination as he had to 
be with his son who is seriously ill at 
_ London and that the 6th respondent has 
nothing to do with Galadari and no ad- 
verse inference can be drawn against the 
6th respondent for his absence and that 
of Galadari. 


9. We shall first consider the ques- 


tion whether or not there were conclud- 
ed contracts of sale, before examining 
their validity or otherwise. Admittedly, 
the tenderers along with some others, 
had inspected the jewellery on 6th, 7th 
and 8th March, 1978 after depositing the 
requisite security amount and inspec- 
tion fee and sent their tenders in sealed 
covers to the trustees on 9-3-78. Though 
R. W. 2 was not present on 9-3-1978 all 
the sealed tenders including those of 
respondents 7 to 17 were opened by the 
Secretary in the presence of the remain- 
ing four trustees at about 4-30 p.m. and 
a tabular statement of the several offers 
was prepared. R. W. 1 deposes that all 
the four trustees had accepted the highest 
tenders of respondents 8 to 17 on 9-3-78 
and in respect of item 16 the tender of 
"th respondent was not accepted but 
after negotiation the price was settled 
at 6.92 crores on 10-3-78. The Secretary 
of the Trust, on the instructions of the 
trustees who were present, sent the let- 
ters Exs. B-54 to B-65 respondent 7 to 
17 intimating the acceptance of their 
tenders and requiring them to send 
the balance of 90 per cent of their tender 
amount through bank draft drawn on the 
State Bank of India on or before 22-3- 
1978 failing which the 10 per cent earnest 
money deposit would be forfeited to the 
Trust. l 


However, in the letter of acceptance 
sent to the 7th respondent, relating to 
sale of item 16, the date was changed to 
17-3-78. Mr. Malhotra (R. W. 2) deposed 
that he was at Bombay on 8-3-78 with a 
view to satisfy himself that the response 
to the invitations was adequate, that 
the inspection was properly given by to 
the invitees to facilitate them to offer 
correct bids and that the jewels were 
securely kept in the Bank. After enquiry, 
he satisfied himself that there was ade- 
quate response from bona fide bidders to 
offer their tenders. He further deposed 
that the trustees were free to accept the 
highest tenders if they did not see any 
reason to reject them and if the trustees 
felt that higher amount could be fetched, 
they could negotiate with the tenderers 
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and obtain higher amount from the ten- 
derers. As he had to be away from Bom- 
bay on 9ta and 10th March, 1978 due to 
official pre-occupations at New Delhi, he 
had asked the remaining trustees to take 
necessary decision in the light of the 
terms and conditions of sale. One or two 
days after he reached Delhi, he was inti- 
mated on phone by the Secretary that 
the trustee had opened the tenders and 
the highest amount offered was Rs. 14.43 
crores. After knowing that item 16 fet- 
ched. over 6 crores, he said ‘Teek Hai’. 
In the cross-examination he admitted 
thus :— 


“When the Secretary telephoned to me 
within one or two days after I left Bom- 
bay he did not inform me as such that 
the trustees have accepted the tenders. 
He did not also mention to me at that 
time about the negotiations with regard 
to item Wo. 16”. 


10. The marginal note in Ex. B. 124 
bears the initial of R. W., 2 dated 23-3- 
1978. He did not know when that letter 
was actually received in his office. He 
admits that by 23-3-1978 he knew that 
the proceedings were pending in the 
City Civil Court and injunction’ was 
granted restraining the trustees from de- . 
livering the jewellery. Though he 
states that he did not receive any inti- 
mation from the Secretary before he 
contacted him on phone on 15th March, 
1978 about the filing of the O. P. against 
the trustees, in his cross-examination he 
admits that Ex. B. 124 does not make 
any mention about the telephonic con- 
versation the Secretary had with him 
one or two days after 8-3-1978.. The 
earliest point of time when R. W. 2, the 
Chairman of the Trust, had full parti- 
culars about the tenderers was only 
through Ex. B-124 on 23-3-1978. Till 
then, there was no specific approval of 
R. W. 2 for the acceptance of the tenders 
offered by R. 7 to R. 17, although the 
letters of acceptance on behalf of the 
Trust were issued by the Secretary on 
10th or lith March, 1978. There is no 
dispute with regard to the highest ten- 
ders offered by respondents 7 to 17 and 
their acceptance by the trustees who 
were present at Bombay on 9th and 10th 
March 1978, in respect of 37 items of the 
jewellery. The dispute with regard to 
the factum of concluded contract of sale 
of the jewellery is in respect of the au- 
thority of the four trustees to accept the 
tenders on behalf of the trust without 
the acceptance of R. W. 2, the Chairman 
of the Trust, 
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11. We may consider the law governi- 
ing the execution of the trust whksn 
there are two or more trustees. The El- 
lowing statement of law from ‘Lewin on 


Trusts’ may be noticed in this conn=c- 


tion : 


"In the case of co-trustees the ofice 
is a joint one. Where the -administrat.on 
of the trust is vested in co-trustees thoy 
all form as it were but one collect-ve 
trustee, and therefore must execute 73e 
duties of the office in their joint caza- 
city. It is not uncommon to hear one of 
several trustees spoken of .as the actng 
trustee but the Court knows no such 
distinction; all who accept the office =re 
in the eye of the law acting trustecs., 
If any one refuses or be incapable ‘to 
join, it is not competent for the others 
to proceed without him, but the ad- 
ministration of the trust must in tzat 
case devolve upon the Court. Hew- 
ever, the act of one trustee done with 
the sanction and approval of a co-trustee 
may be regarded as the act of both Eut 
such sanction or Approval must. be 
strictly proved”. 


The Privy Council in Man Mohan Fas 
v. Janki Prasad’ AIR 1945 PC 23, - held 
the aforesaid’ statement of law from 
‘Lewin on Trusts’ to be a correct state- 
ment of law applicable in England znd 
that the same doctrine: applies to Inciia 
also. The Supreme Court also in Janaki- 
rama Iyer v. Nilakanta Iyer AIR- 1962 DC 
633, approved the same. >` - 


12. Scott on Trusts says ‘in Vol 2 at 


page 1033 :— 


“Where there are 
they must act unanimously in making a 
sale or a contract to sell, unless it is 
otherwise provided by the terms of she 
trust. . 


In exercising a power of’ sale, as in 
the exercise of other powers a trustee 
cannot properly delegate ‘the perf:r- 
mance of acts, which he ought persoral- 
ly to perform”. 


- 13. In India, Sections 47 and 48 of he 


Act are enacted to meet this situati. 

Section 48 enjoins all the trustees, if 
there are more than one, to join`in zhe 
execution of the trust except where me 
instrument provides otherwise. 
trustees must, therefore, concur in =e 
exercise of the powers conferred n 
them in respect of the trust property in 
order to bind the beneficiaries. Hemre 


all acts which the ‘trustee intend to tzxe- 


in execution of the trust must be.takan 
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by all of them acting together. Where 
the trust deed expressly provides that 
the execution of the trust may be car- 
ried out not by all but by one or more 
trustees, the matter would, in such cir- 
cumstances, be governed by the special 
provision of the trust deed. In the pre- 
sent case, there is no such clause in the 
trust deed authorising: the execution of 
the trust to be carried out not by all 
but by one or more or majority of the 
trustees. In the absence of such a specific 
provision, the general law envisaged 
in Section 48 of the Act would govern 
the present case. 


14. Now we may consider the con- 
tention of the trustees and the tenderers 
that clause 20 of the instrument of trust 
(Ex A1) provides the exception indicated 
in Section 48 of the Act and therefore, 
the acceptance of the tenders by the four 
trustees present at Bombay on 9-3-1978 
and 10-3-1973 would be binding on the 
beneficiaries, although R. W. 2 was at 
New Delhi. Clause 20 of the instrument 
of trust reads thus :— 


“It is hereby further agreed and de- 
clared that in all matters wherein the 
trustees have a discretionary power the 
votes of the majority of the trustees for 
the time being voting in the matter shall 
prevail and be binding on the minority 
as well as on those trustees who may 
not have voted and if. the trustees shall 
be equally divided in opinion the mat- 
ter shall during the lifetime of the set- 
tlor be decided according to the opinion 
of, the Settlor and after his death accord- 
ing to the opinion of the trustee most 
senior in. age for the time being.” . 


15. Clause 13, which requires the 
trustees to sell the jewellery within a 


- period of three years after the death of 


Prince Azam Jah, gives absolute discre- 
tion to the trustees to sell the jewellery 
either in India or in any foreign country. 
Clause 18 also says that the trustees may, 
in their absolute discretion, sell the 
jewellery either by public auction or by 
private contract. A close reading of 
clause 20 would clearly iridicate ‘that all 
the trustees must execute the trust in 
respect of matters wherever the trustees 
have a discretionary power. The discre- 
tion may be absolute or unconditional, 
but Section .49 controls the discretionary. 
power vested in the trusees in the execu- 
tion of the trust. The method and man- 
ner of the exercise of this discretionary 
power is indicated in clause 20. This 
clause; in our ‘considered: opinion would 
come to the aid of the trustees. and. the 
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tenderers only if all the trustees were 
present and had participated in the de- 
cision of acceptance or rejection of the 
tenders on 9-3-1978 and 10-3-1978 at 
Bombay and if the majority was in fav- 
our of acceptance and the minority in 
favour of rejection but however it does 
not assist the present claim of the ten- 
derers and the trustees, since all the five 
trustees, in fact, did not . participate in 
this act of acceptance or rejection of the 
tenders, as R. W. 2 was admittedly away 
at New Delhi at the material time. 
The expression “the votes of the majo- 
rity of the trustees for the time being 
voting in the matter. shall prevail and 
be binding on the minority as well as on 
those trustees who may not have voted” 
employed in clause 20 clearly contem- 
plates and requires the participation of 
all the trustees to act jointly, although 


they may ultimately differ in arriving at 


a decision. Otherwise, there was no 
jneed to use the expression “voting and 
the votes of the majority of the trus- 
tees” in clause 20 of the deed. In all 
matters where the trustees have to ex- 
iercise their discretionary power they 
‘must act jointly but not individually. If 
the settlor had; in the deed of trust, 
specifically provided that even in the 
absence of any of the trustees the re- 
maining trustees can execute the trust, 
the decision of acceptance of the ten- 
ders by the majority who participated 
in the execution of the trust would cer- 
tainly prevail, as such a case would then 
fall within the exception indicated in 
Section 48 of the Act. The normal rule 
is that all the trustees must join in the 
execution of the trust. It is a legal obli- 
gation and duty required to be perform- 
ed by all the trustees. For the afore- 
said reasons we hold that clause 20 of 
the instrument of trust falls under the 
main provision of Section 48 but does 
not attract the exception specified there- 
in. This view of ours gains support from 
the decision of the Supreme Court in 
Janakirama Iyer v. Nilakanta Iyer AIR 
1962 SC 633. Therein clause 23 of the 
deed, which was sought to be construed, 
read thus :— 


“In all the proceedings to be taken in 
connection with this estate, you three, 
either unanimously or according to the 
decision of the majority, shall act”. 
The Supreme Court construed this 
clause as not falling under the excep- 
tion to S. 48 and observed :— 


“It is clear that what this dae re- 
quires is that; the three trustees shall 
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act, and it provides that they shall. act 
according to the decision which may be 
reached either unanimously or by majo- 
rity. ‘You three’, that is to say, the 
three trustees, is the subject of the pre- 


-dicate ‘shall act’ and the words between 


the subject and the predicate indicate 
how the decision has to be reached. 
Reading the clause as a whole it is dif- 
ficult to accept the argument that this 
clause allows two of the three trustees 
to act without joining the third trustee 
in the actual action to be taken in the 
execution of the trust. It is not neces- 
sary under the clause that in the mat- 
ter of executing the trust every decision 
must be unanimous. The clause recog- 
nises that in some matters decision may 
be by majority but nevertheless it re- 
quires that once. a decision is reached 
either unanimously or by majority, in 
giving effect to the decision and in tak- 
ing any given action in the execution of 
the trust all the three must act. Thus 
read, this clause conforms to the statu- 
tory - provisions contained in Section 48 
of the Indian Trusts Act and is not in- 
tended to provide for an exception to the 
said provisions at all. Jt is urged that if 
no departure was intended to be made 
from the principles laid down in Sec- 
tion 48 the clause need not have been 
added at all. This argument is wholly 
inconclusive... The authors of the 
trust, while creating the trust, have not 
made elaborate provisions in respect of 
the several matters concerning the ex- 
ecution of the trust and the ‘whole 
scheme of the trust deed is consistent 
with the operative clause 23 in that it 
seems to require all the trustees to act 
together even though the decisions 
which they seek to give effect to, may 
not 
unanimous decisions. Therefore, in our 
opinion, the Courts below were right in 
holding that clause 23, like the main 
provision of Section 48, requires that all 
the trustees should have joined in the 
execution of the sale deeds in question”. 
To the same effect is the decision of the 
Nagpur High Court in Fakira v. Ganpat 
AIR 1954 Nag 92, wherein it was held 
that the majority decision, in order to 
be binding on the entire body of the 
trustees, should have been arrived at 
after due deliberations by all the trus- 
tees. 


16. Applying the dictum of the Sup- 
reme Court in. Janakirama Iyer v. Nila- 
kanta Iyer AIR 1962 SC 633. We have 
no hesitation to hold that all the five 
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truetees herein including R. W. 2 should 
have participated in the action of accep- 
tance of the highest tenders of R-7 ə 
R-17 on 9-3-11978 and 10-3-1978 at Borne- 
bay to satisfy the requirements = 
Section 48 of the Act. We,. therefore, 
negative this contention of the tenderes 
and the trustees. 


17. It is next contended by te 
learned counsel appearing for the 
traders and the trustees that R. W. 2 
had, out of necessity delegated his ofi 
of trusteeship to his co-trustees as fe 
had pressure of work which has national 
importance, at New Delhi in connection 
with settlement of exchange rate be- 
tween Rupee and Rouble, that the se- 
eceptance of the highest tenders by ‘tre 
other trustees was only a formal éct 
and that, in any event, since R. W. 2 
approved the action taken by the otker 
trustees on 9-3-1978 and 10-3-1978 „t 
Bombay, the provisions of Sections <7 
_ and 48 of the Act are satisfied, and cœ- 
sequently there was concluded cœ- 
tract of sale between the tenderers ard 
the trustees which is enforceable against 
the beneficiaries in respect of 37 iteras 
of jewellery, now in dispute. 


18. Sections 46 and 47 of the Act ave 
relevant in this regard. Section 46 pmo- 
hibits a trustee from renouncing s 
trusteeship after acceptance except i) 
with the permission of the Court or (i) 
with the consent of the beneficiary or 
(iii) by virtue of a special power in ~ae 
instrument of trust. Under Section <7, 
a trusteee cannot delegate his office >r 
any of his duties either to a co-trusize 
or to a stranger, unless (i) it is specti- 
cally provided in the deed or (ii) zne 
delegation is necessary or (ili) the ber- 
ficiary consents to the delegation or '=v) 
the delegation is in the regular course of 
business. The scope and application of 
Sections 46 and 47 had been considez=d 
by the Supreme Court in Abdul Kayım 
v. Alibhai AIR 1963 SC 309 wherein. ine 
Supreme Court held at p. 313:— 

“There cannot, in our opinion, be any 
doubt about the correctness of the læal 
position that trustees cannot trans-er 
their duties, functions and powers to 
some other body of men and creste 
them trustees in their own place un_-«ss 
this is clearly. permitted by the trust 
deed or agreed to by the entire body of 
beneficiaries. A person who is appoirted 
‘a trustee is not bound to accept ‘the 
trust but having once entered umn 
the trust he cannot renounce the dutes 
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and liabilities except with the permis- 
sion of the Court or with the consent 
of the beneficiaries or by the authority 
of the trust deed itself. Nor can a 
trustee delegate his office or any of his 
functions except in scme specified cases. 
The rules against renunciation of the 
trust by a trustee and against delegation 
of his functions by a trustee are em- 
bodied in respect of trustees to which 
the Indian Trusts Act, applies, in BEC 
tions 46 and 47 of that Act”. 


The act of one of the trustees done with 
the sanction and approval of the other 
trustees may, in certain cases, be con- 
strued as the act of all the trustees. 
However, such sanction or approval of 
the other trustee or trustees who did 
not actually take part in the act must 
be strictly proved. The onus is on the 
party who sets up the plea of sanction. 
or approval of the trustee who did not! 
actually participate and join the other, 
trustee or trustees who acted on behalf’ 
of the trust, to prove the same. 


19. We shall now examine whether 
tnis burden has been satisfactorily dis- 
charged by the tenderers and the trus- 
tees who contended that there was de- 
legation and approval. As a matter of 
fact there is no specific plea in the state- 
filed by the parties that there 
was delegation as well as approval. 
After attending. the meeting on 9-1-1978 
along with three others, R. W. 2 had 
attended the meeting of the trustees only 
on 8-3-1978 at Bombay. There is no 
documentary .evidence to prove actual 
delegation of the office of the Chairman 
of the Trust by R. W. 2 to any other co- 
trustee. The resolution of the trust. 
dated 8-3-1978 (Ex. B. 106) may be 
noticed :— 

“Resolved that the tenders received be 
examined and decided by the trustees 
present at the meeting to be held for 
the purpose on 9-3-1978. 

And further resolved that in case such 
trustees did not find a satisfactory offer 
or offers in respect of any of the items 
offered for sale, they may reject the 
tendered offers and negotiate the sale of 
any item with any party for a higher 
price”, 

The resolution dated 8-3-1978 only em- 
powered the trustees present at the 
meeting to be held on 9-3-1978 to ex- 
amine and decide the. tenders received; 
it did not specifically authorise them to 
accept the highest tender. The resolu- 
tion of the Trustees dated 8-3-1978 as 
admitted by..R..W. 1 in his cross-exami- 
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nation “does not provide that the highest 
tenders should be accepted.” There is 
no mention or indication in this resolu- 
tion that R. W. 2 would not be present 
on 9th as he had pressing work at New 
Delhi and that he had authorised speci- 
fically the other trustees to accept the 
tenders, much less, highest tenders, in 
his absence. That apart, though Ex. B. 
106, the minutes of the meeting of the 
trustees held on 8-3-1978, specifically 
contemplates and indicates a convening 
of a- meeting of the trustees on 9-3-1978 
to examine and decide -the tenders re- 
ceived, the minutes book, Ex. B. 126, 
does not show the convening of any 
meeting of the trustees on 9-3-1978. 
R. W. 2 has, no doubt, replied to the 
question asked by Mr. Y. Suryanarayana 
that “all the major decisions regarding 
sale of jewels were taken to my know- 
ledge and with my consent excepting 
that I was not physically present on 
9-3-78 and 10-3-78 at Bombay.” It is not 
clarified as to what these major deci- 
sions were, and how and when they 
were consented to by him and taken to 
his knowledge. . : 


20. It is not the case of either the 
tenderers or the trustees that delegation 
was permissible under the Trust deed. 
Their 
body of the beneficiaries consented to 
the delegation of the powers of the of- 
fice of the Chairman of the Trust by 
R. W. 2 to any of the trustee or trustees 
nor that the delegation was in the regular 
course of business. Their contention is 
that the delegation was made out of 
necessity, which we shall consider. The 
necessity of the presence of R. W. 2 at 
New Delhi has been spoken to by him. 
As seen from his evidence when he was 
recalled for cross-examination on 23-1- 
1979, he volunteered to state that on 
verification of records he found that he 
“was busy at Delhi heading a group 
which negotiated with a High Power 
Russian delegation to settle Rupee-Rou- 
ble exchange rate and connected matters. 
I could not leave Delhi from 9-3-1978 
to 23-3-1978 during which period the 
. talks which commenced earlier on 28-1- 
1978 had entered a crucial stage. Those 
talks required my personal presence at 
Delhi because they are matters of national 
consequence”. This evidence discloses 
that important negotiantions by R. W. 2 
and other Indian officials with a High 
Power Russian delegation to settle Ru- 
pee-Rouble exchange rate had commenc- 
ed on 28-1-1978 and the same had en- 
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tered a crucial stage from 9-3-1978 to 
23-3-1978. 


If what he has spoken to, after recall, 
were true, R. W. 2 must have been 
aware of the fact that his presence was 
essential at Delhi from 28-1-1978 and in 
particular from 9-3-1978 to 23-3-1978. 
If so, he, as a diligent, prudent and re- 
asonable chairman of the trust, should 
have thought it just and proper to post- 
pone the dates pertaining to the inspec- 
tion of the jewellery by the intending 
purchasers and also the finalisation of 
the sale of those rare and valuable 
jewellery to subsequent dates as his pre- 
sence and participation was essential 
for the proper execution of the trust, 
which is a statutorty duty and obliga- 
tion. R. W. 2 has a statutory duty and 
obligation to apply his mind and take 
part jointly with other trustees in the 
execution of the sale of this very valu- 
able, rare and precious jewellery in his 
capacity as the Chairman of the trust. 
It is no doubt- open to a trustee either 
to accept or reject the trusteeship when 
appointed; but having once entered upon 
the trust, he cannot renounce his duties 
unless he obtains the requisite permis- 
sion of the Court or the consent of the 
entire body of beneficiaries or by the 
specific authority under the trust deed 
itself. That is why any delegation is 
normally prohibited under Section 47. 
Therefore we find that there was no de- 
legation. 


. 21. Coming to the plea of approval 
of R. W. 2, we may notice the following 
admissions of R. W. 1 in his evidence. 


“It is only through the note of 14-3- 
1978 that we obtained the written con- 
sent of Mr. Malhotra for the sale of 
item 16. His consent was obtained for 
the sales of the other jewels also only 
through the note of 14-3-1978”. 


22. The acceptance of tenders by the 
other trustees was, in fact, not inform- 
ed to the Chairman (R. W. 2) by either 
the secretary of the Trust or any of 
the trustees. The only authentic infor- 


- mation about the acceptance of the 


highest. tenders by some of the trustees 
was through Ex. B. 124 which was seen 
for the first time by R. W. 2 on 23-3- 
1978. In view of the admitted fact of 
the issuance of the injunction on 14-3- 
1978 restraining the trustees from pro- 
ceeding further with the sale of the 
jewellery any concurrence or approval 
given by R. W, 2 subsequent to 14-3-1978 
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would be invalid. The mere fact that 
R. W. 2 was not made a party-respon- 
dent to the injunction application would 


not, in any way, entitle any. of the truas- 


tees to do anything in furtherance of 
the completion of the sale of the jew=l- 
lery in question. R. W. 2 was aware bf 
the grant of the injunction and it is mot 
open to him to do anything in furtha- 
rance of the sale transaction as a trust=e. 
The alleged approval, cn which straag 
reliance -has been placed by the ten- 
derers, could not legalise the action bf 


the other trustees, as he was prevented. 


or restrained by the order of Court 
granting injunction, from proceeding 
further in the finalisation of the alleged 
sale of the jewellery, therefore’ there 
was no approval by R. W. 2 of the action 
of the other trustees, 


23. Mr. Y. Suryanarayana  conterds 
that the duties and functions performed 
by the trustees on 9-3-1978 and 10-3- 
1978 are formal and all the trustees, -n 
particular the Chairman (R. W. 2) need 
not be present and in support of thts 
contention he relied upon the decisicn 
of the Gujarat High Court in Atmaren 
v. Gulam Husein, AIR 1973 Guj 1. 
Therein the passage from Lewin <n 
“Trusts” referred to by us earlier ard 
the decisions of the Privy Council n 
Man Mohan Das v. J anki Prasad AIR 
1945 PC 23 and of the ‘Supreme Cor-t 
in Abdul Kayum v. Alishai AIR 1963 
SC 309, had been followed by the Guja- 
rat High Court. The learned Chief Jus- 
tice Bhagwati (as he then was) observed 
thus at p. 114 :— 


“Save in certain exceptional cases =o 
which we shall presently refer, a trustee 
cannot delegate any of the duties, fure- 
tions, and powers of his office to his co- 
trustees or. anyone else, as that woud 


be contrary to his- obligation under tre 


trust”. 


The delegation, according to this de 
sion, is permissible only in certain erf- 
ceptional cases such as formal acts bat 
not in respect of discharge of duties, 
performance of functions and exercke 
of powers by a trustee. Hence this dee- 
sion is really against the tenderers. Vie 
may notice in this regard the evidence 
of R. W. 2 himself to a question put by 
one of us (Kondaiah J.). He says :-— 

“I have been acting as the Chairman of 
the Board of Trustees, I agree that 9th 
March, 1978 and 10th March 1978 are 
crucial dates for the finalisation of tze 
sales of those items. of jewellery. I had 
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other official work at 
which was pressing”. 

R. W. 1 also did not say that the acts 
-on 9-3-1978 and 
formal as contended by 
Mr. Y. Suryanarayana. On the other 
hand R. W. 2 himself says that 9th and 
10th March, 1978 are crucial dates for 
the finalisation of the sales of che jewel- 
lery. On'a careful consideration of the 
entire facts and circumstances we are 
satisfied that 9th and 10th March, 1978 
are really crucial dates for finalisation 
of the sales of 37 items of the jewellery 
which fetched the offers amounting - to 
Es. 14.43 crores. The decision to sell- 
trust property and the procedure to be 
followed and the steps to be taken in 
the conduct of sale are not at all formal 
but very material, which must be per- 
sonally decided by the trustees jointly. 


24. For the reasons stated above, we 
find that the trustees and the tenderers 
failed to prove either specific delegation 
or valid approval by R. W. 2 in respect 
of the acts of the other four trustees in 
the acceptance of the tenders of R. 7 to 
R. 17 and, consequently, the provisions 
of Sections 47 and 48 of the Act are not 
only not complied with but violated. We, 
therefore find that the contract of sale 
of the- jewellery, between R. 7 to R. 17 
and the four trustees without the Chair- 
man of the trust (R. W. 2), is not a con- 
cluded contract, within the meaning of 
S. 2 (h) of the Contract Act, enforceable 
against the beneficiaries. 


25. This brings us to examine the 
second issue relating to the validity, pro- 
priety and binding nature of the con- 
tract of sale entered into by four of the 
trustees‘on the one hand and the various 
tenderers on the other. The plea of the 
second appellant in this regard is three- 
fold. (i) the procedure adopted by the 
trustees in publishing the intended sale 
oz the jewellery is illegal, unreasonable, 
improper and unjust; (ii) the trustees 
did not act reasonably and in good faith 
but conducted the -sales hastily; and (iii) 
the price fetched is grossly inadequate 
and detrimental to the interests of the 
beneficiaries. 


26. We may state at the outset that 
this is a unique sale not merely because 
rare and valuable jewellery fetching a 
fabulous price is involved, but, perhaps 
for the first time, the Court is called 
upon to decide the principles and limits 
of its jurisdiction, with regard to sales 
made by trustees in exercise .of their 
discretionary powers in the execution of 
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the trust. Before adverting to the 
points: pertaining to the procedure adopt- 
` ed in the conduct of the sale and the 
manner in: which the sale of the jewel- 
lery has been conducted by the trustees 
and the adequacy or otherwise of the 
price obtained and whether the sales 
are valid and binding on the beneficiaries 
it is profitable to refer briefly to the law 
governing the general powers and duties 
of the trustees with regard to the sale of 
trust properties. Lewin on “Trusts” (16th 
Edition) said on the topic “general duty 
of the trustees with regard to sales” at 
page 580. 


“A trustee for sale will remember 
that he is bound to sell the estate under 
every possible advantage to his benefi- 
claries, and in the case of several suc- 
cessive beneficiaries, with a fair and 
impartial attention to the interests of 
all the parties concerned. Trustees, if 
they or those who act by their authority 
fail in reasonable diligence in inviting 
competition, or in the management of the 
sale, or if they contract under circum- 
stances of haste and improvidence, or 
contrive to advance the interests of one 
party at the expense of another, or make 
a mis-statement as to the condition of 
the property, whereby a reduction of the 
contract price is necessitated may be per- 
sonally responsible for the loss to the 
suffering party and the Court, however 
correct be a purchaser, will refuse at his 
instance to compel the specific perform- 
ance of the agreement. Where trustees 
have a higher offer made to them when 
they have been negotiating for a sale to 
another at a lower price, they will not 
be justified in selling at the lower price 
on grounds of commercial morality”. 
Scott on Trusts (Vol. 2) said :— 


At page 986 :— 


"Even where the trustee has discre- 
tion, however, the Court will not permit 
him to abuse the discretion. This ordi- 
narily means that so long as he acts not 
only in good faith and from proper mo- 
tives, but also within the bounds -of a 
reasonable judgment, the Court will not 


interfere: but the Court will interfere 
when he acts outside the bounds of a 
reasonable judgment............ ý ; 

At page 987 :— 


“The extent of the discretion may be 
enlarged by the use of qualifying adjec- 
tives or phrases such as “absolute” or 
tuncontrolled”. Even the use of such 
terms however does not give him un- 
limited discretion........ Tii 
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At page 997 :— 

“The Court will interpose where the 
trustee fails to use his judgment be- 
cause of a mistake of law or of fact as to 
the extent of his powers or duties......... 4 
At page 1033 :— 

“In selling trust property, the trustee is 
under a duty to use reasonable care and 
skill, and if his failure to do so results 
in a loss to the trust estate, he can ba 
surcharged therefore............ ği 
We may notice a passage from Under- 
hils Law of Trust and Trustees (12th 
Edition, page 373) governing improvident 
Sale of a trust property by a trustee; 


“If trustees for sale, or those who act 
under their authority, fail in reasonable 
diligence in inviting competition, or if 
they contract to sell under circum- 
stances of great improvidence or waste, 
they will be personally responsible, 
Ord v. Noel (1820) 5 Madd 438 and the 
onus of proving that they acted reason- 
ably is upon them—See Narris v. Wright 
(1851) 14 Beav 291.” 


We may also notice some leading English 
cases on this aspect. In Ord v. Noel (1820) 
56 ER 962 it was held: | 

“Every trust deed for sale is upon 
the implied condition that the trustees 
will use all reasonable diligence to obtain 
the best price; and that in the execu- 
tion of their trust they will pay equal 
and fair attention to the interests of all 
persons concerned. If trustees or those 
who act by their authority, fail in 
reasonable diligence — if they contract 
under circumstances of haste and impro- 
vidence a Court of Equity 
will not enforce the specific performance 
of the contract, however fair and justi- 
fiable the conduct of the purchaser -may 
have been.” 

27. Bridger v. Rice (1819) 37 ER 303 
at page 307; is an authority for the pro- 
position that if the trustees who were 
bound to sell an estate to the best ad- 
vantage, had, under a mistaken notion, 
engaged to part with it for an inade- 
quate sum, the Court would not compel 
them to perform <he agreement, but 
leave the party to his remedy. 


28. In Buttle v. Saunders (1950) 2 All 
ER 193 it was held that the trustees are 
not vested with complete freedom in the 
sale of trust property and they have an 
“overriding duty to obtain the best price 
which they can for their beneficiaries and 
they must act with -proper prudence.” 

29. Mortlock v. Buller (1804) 32 ER 
857 supports the view that inade- 
quacy of consideration for sale of. trust 
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property amounts to breach of trust a-d 
the Court, in such a case, would rot 
permit the execution of such a contract. 
Section 11 (2) of the Specific Relief Act, 
1963 makes a contract entered into by a 
trustee in excess of his powers or in the 
breach of trust specifically unenforceable. 
(See Fry on Specific Performance p. 177). 
In Dance v. Goldingham (1873) 8 Ch Arp 
902; it was held that the sale of trust 
property by a trustee under depreciatcry 
condition without complete disclosures is 
not enforceable. A number of Engli&h 
authorities have been cited by the coum- 
sel across the bar in support of their res- 
pective stands. Suffice it to say that the 
above quoted passage of Lewin broac_y 
applies to the sales conducted by the 
trustees in India. 


30. Section 15 of the Act indicates as 
to how a trustee should deal with trust 
property and it must be read with S. <9 
of the Act. Illustration (d) to S. 15 mzy 
be noticed: 


“A”, a trustee directed to sell a trust 
property by auction, sells the same, kat 
does not advertise the sale and other- 
wise fails in reasonable diligence in 
inviting competition. “A”, is bound =o 
make good the loss caused thereby to tie 
beneficiary.” 


Under S. 15, a trustee is bound to deal 
with the trust property “as carefully as 
aman of ordinary prudence would deal 
with such property if it were his owr. ” 
In default of such treatment, he wouid 
be liable for the loss, destruction cor 
deterioration of such trust property 
caused on account of his carelessness 
and inprudent act or dealing. A trustee 
would be exonerated from ‘such loss, if 
there is any contract to the contrary. 
Section 48 read with S. 15 and Ilustre- 
tion (d) to it would make it abundantty 
clear that the trustee , while exercising 
his discretionary power to sell the trtst 
property, must as a reasonable, prudext 
and careful person invariably invite cor-- 
petition by proper advertisement of tze 
- isale with the sole object of securing the 
best price, and if he fails to perform tk:s 
duty properly and diligently he woud 
be bound to make good loss caused 
thereby to the beneficiary. 


The very concept of trust indicates an 
implied condition that the trustee *would 
use all reasonable diligence and act wizà 
due care and attention in the execution 
of the trust. When the trustee propos=s 
to sell the trust property, he must ke 
not only reasonable, honest, pruder;, 
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cautious, but also diligent to obtain the 
best price for the trust property, the 
trustee is, therefore, bound to sell the” 
estate to the best possible advantage -to, 
the beneficiaries: He must exercise 
reasonable diligence in inviting compe- 
tition and in the condtct of the sale. 
Where the trustees fail to act in the 
aforesaid manner, the Court can inter- 
dict and correct the’ conduct of the pur- 
chaser and refuse to compel the specific 
performance of the agreement at his in- 
stance. In other words, the purchaser 
would not acquire an absolute title, but 
the Court would be entitled to interfere 
in the matter and set aside the proceed- 
ings. l 


31. We shall next examine the scope 
and application of S. 49 of the Act with 
particular reference to the expression 
“discretionary power” used in this Sec- 
tion. It is pertinent to notice that S. 49 
which confers power of control on Court 
was designedly enacted by the Parlia- 
ment without any exceptions unlike 
Ss. 47, 48 and 50 of the Act in which 
exemptions to the normal rules enun- 
ciated therein have specifically been 
made. This power of control is conferred 
on the Court by the sovereign Parlia- 
ment with a view to safeguard the inter- 
ests of the beneficiaries from the acts of 
omission or commission on the part of 
the trustees, which results in injustice 
to them although, fraud, collusion, cor- 
rupt motives, gross-negligence or mala 
fides have been neither alleged nor prov- 
ed. The use of the word “may” in this 
Section must be construed as “shall” and 
this control must be exercised wherever 
necessary for the benefit of, and to pro- 
tect the interests of, the body of the 
beneficiaries. It is abundantly clear that 
this section would be attracted to any 
case where a trustee is conferred with 
any kind of discretionary power either 
partial, unlimited or absolute in the 
execution of the trust. The mere fact 
that the trustees are given absolute or 
unlimited discretionary power to do a 
particular act would not in any way 
take their case out of jurisdiction of the 
Court envisaged by S. 49. 


The trustee may be liable to account 
for the loss caused tò the beneficiaries 
on account of their collusion, fraud, 
gross negligence, corrupt motives and 
mala fides. But, however, the interests 
of the beneficiaries have been amply 
safeguarded by the legislature by enact- 
ing S. 49 which would take in any cases 
where loss or detriment has been caused 


242 A.P. [Prs. 31-33-34] Fatima Fauzia v, Syed Ul-Mulk (Kondaiah J.) 


to the beneficiaries on account -of mistake 
of law or fact, wrong or erroneous judg- 
ment, impropriety or unreasonableness 
on the part af a trustee or trustees or 
lack of good faith in the execution of the 
trust. Therefore, 5S. 49 would come into 
play only when the discretionary power 
conferred on a trustee is not exercised 
reasonably and in good faith and the 
Court has a statutory duty . and obliga- 
tion to exercise its control over the dis- 
cretionary power of a trustee in appro- 
priate cases where it is-not exercised 
Teasonably and in good faith and in the 
interests of the beneficiaries. The prime 
intendment and object of S. 49 is not to 
punish the trustees for any wrong act of 
omission or commission attributable to 
them but to protect the interests of the 
beneficiaries and to prevent misuse ofr 
abuse of the discretionary power, be it 
absolute or unlimited. 


The intending purchasers of any trust 
property must be aware of the fact that 
they cannot take advantage of any mis- 
-Itaken impression of law or fact or 
wrong or erroneous judgment, improper, 
unjust or unreasonable act of omission or 
commission of the trustees which results 
in any advantage and benefit to them 
and disadvantage, loss and detriment to 
the beneficiaries. As already stated, in 
order to invoke the provisions of S. 49 
the beneficiary or any one who seeks the 
aid of the Court to interdict the act of 
a trustee, need not invariably establish 
mala fides, corrupt motives, fraud or col- 
lusion. In other words, ever in the ab- 
sence of fraud, collusion, corrupt motives 
and mala fides being established, S. 49 
can be applied in a case where the trus- 
tee has “not acted reasonably and in good 
faith.” Therefore we are unable to agree 
with the contention of the learned coun- 
sel for the trustees that as the trustees 
have got ‘absolute discretion, this Court 
has no jurisdiction or power to interdict 
the action of the trustees unless the 2nd 
appellant establishes mala fides or fraud 
on the part of the trustees. However, 
the Court cannot interdict the action of 
a trustee if he has exercised the discre- 
tionary power conferred on him reason- 
ably and in good faith. Therefore, the 
two essential ingredients necessary to 
take the aid of S. 49 are (1) reasonable- 
ness and (2) good faith. 


32. We may consider at this stage, 
what the expression “good faith’ used 
in S. 49 means. ‘Good faith’ is not defin- 
ed in the Indian Trusts Act. S. 2 (b) 
of the Limitation Act, 1963 defines 
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“good faith” as “nothing shall be déem- 
ed to be done in good faith which is not 
done wih due care and attention,” where- 
as cl. (22) in S. 3 of the General Clauses 
Act defines ‘good faith’ as “a thing shail 
be deemed to be done in good faith 
where it is in fact done honestly whether 
it is done negligently or not.” However, 
the definition of ‘‘good faith’ in the 
General Clauses Act would not apply to 
the expression ‘good faith’ used in the 
Indian Trusts Act of 1882 or any other 
Act passed before 1897 when -the Gene- 
ral ‘Clauses Act was enacted. (See Kailas 
Sizing Works v. Municipality of Bhivandi 
ATR 1969 Bom 127 and Kedarnath v. State 
AIR 1965 All 233. In the definition of 
“good faith” under Civil law emphasis is 
laid on ‘due care and attention’ but not 
on ‘honesty’ (See G. S. Pathak v. S. S. 
Nisal AIR 1955 Bom 93 and Paramkirti 
v. Dewan Singh AIR 1961 All 564. 


The definition of ‘good faith” as under- 
stood generally in Civil law would: apply 
to the case on hand. In other words, due 
care and attention expected of a man of 
ordinary prudence is,a requisite condition 
without which it cannot be said that a 
person has acted in good faith. Good 
faith normally implies not only an up- 
right mental attitude and a clear con- 
science of a person but also the doing of 
an act indicating that ordinary prudence 
has been . exercised according to the 
standards of a reasonable person. It con- 
templates an honest effort to ascertain 
the facts upon which the exercise of 
power has to rest. It precludes pretence 
or deceit and also negligence and reck- 
lessness. Lack of diligence amounts to 
want of good faith A trustee executing 
a power of sale must exercise honesty 
and good faith solely for the benefit oł 
the trust estate. But if he acts in such a 
way as to prevent competition which 
caused sacrifice of the property, the sale 
will be set aside at the instance of any 
beneficiary. 


33-34. We are unable to agree with the 
submission of Sri Y. Suryanarayana that 
the meaning of ‘good faith’ occurring in 
S. 49 of the Act has to be determined 
not with reference to the definition of 
‘sood faith’ occurring either in S. 2 of 
the Limitation Act or as defined in S. 52, 
I. P. C., but with reference to the fol- 
lowing decided. cases: 


The decisions in Rama Aiyar v. Nara- 
yanasami Aiyar AIR 1926 Mad 609; Mohd. 
Ali Khan v. Kanailal AIR 1935 Cal 625; 
Monahar v. Brajarnohan AIR 1952 Orissa 
239: Lacmi Prasad’ v. Lachmi Narain 
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AIR 1928: All 41 and Puttarina v. Rama- 
krishna Sastri (1907). ILR. 30 Mad 


195. relied upon by Mr. Surya- 
narayana in .support : of his flea 
that ‘good faith’ was. consistant 


with the mistaken view of law and 
some degree of negligence and that ‘geod 
faith’ does not extend beyond an honest 
belief in the validity. of the transferee’s 
title — arise under S. 51 of the Transfer 
of Property Act whereas cases: reported 
in Jones v. Gordon (1877) 2; App. Cas 316 
at page 629 and Goodman v. Harey 
(1836). 111 ER 1011 at page 1013 relate to 
enquiry of the transferee pertaining to 
want of good faith. Hence all these deci- 
sions are not relevant for deciding zhe 
point at issue. We may usefully refer in 
this context to. the decision of the Pr.vy 
Council in Khoo Tek Keong.v. Ch’ng Dod 
Tuan NeDH 1934 AC 529 which. is. an au- 
thority for the proposition that the tras- 
tee must not. only execute the trust 
honestly but must act reasonably.. 


Therein, the questions. that ‘fell for 
decision were: (1). whether the appellent, 
a sole surviving trustee under the will 
of a. testator had been guilty. of. breaches 
of trust in lending trust monies at inter- 
est (a) upon the security of deposit of 
jewellery, (b) without security, to certain 
chetties and (2) if the appellant had been 
guilty of a breach or breaches of trust, 
whether he was entitled to relief from 
personal liability under S. 60 of che 
Trustees Ordinance (No. 14 of 1929). In 
spite of the will conferring on the trustee 
absolute discretion in investing trust 
monies, the view of the trial Judge, 
Whitley, J., that. the loans should not be 
held to be breaches of trust as the testa- 
tor who is no other than the appellant’s 
father had been accustomed during his 
lifetime to make similar loans and che 
appellant was entitled to be reliered 
from personal liability, was reversed by 
the Appellate Court which held that 
both kinds of loans referred to above 
were made in breach of trust and che 
appellant was not entitled’ to relief under 
5. 60 of the Ordinance, as, although he 
had acted’ honestly, he had not aczed 
reasonably. The Privy Council uphald 
the view of the Appellate Court ‘end 
observed at page 536 thus :— 7 


“The finding: of the trial Judge. vouchag 
for the appellant’s. honesty, but he mast 
further establish. that he acted reasen- 
ably and ought fairly: to: be excused for 
the breach of -trust. His main content-on 
is. that he merely pursued “che 
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same course of conduct as the tes- 
tator had pursued in his. lifetime. 
Their Lordships, so far from finding in 
this. fact grounds for, saying that he 
acted reasonably and ought fairly to be 
excused for his breaches of trust and 
relieved from personal liability view it 
from the opposite stand-point: It: indi- 
cates: to their minds and the evidence by 
the appellant confirms it beyond doubt, 
that he never considered the question of 
these dealings with the trust funds in 
the light of his duty as a trustee, or 
paused to. consider whether it was pru- 
dent for him as a trustee to lend on the 
personal security of the borrower “J just 
followed what my father did” is his 
sole explanation of his conduct in this 
respect. In their Lordships’ opinion, the 
appellant ought not. to obtain any relief 
from personal liability for the loss occa- 
sioned to the estate by the loans on per- 
sonal security. To apply the language 
used by Sir Robert Romer in the case of 
Chapman v. Browne (1902) 1 Ch 785 at 
page 805 the appellant never really con- 
sidered the question whether these dis- 
positions of the trust funds were such as 
in their nature it was prudent and right 
for him as. a trustee to. make.” 


35. Applying the aforesaid legal 
principles, we shall advert to the ques- 
tion whether the procedure adopted by. 
the Trustees in the conduct of the sale of 
the jewellery is fair, proper and justified 
as pleaded by the tenderers or otherwise, 
The first duty of the trustees in the in- 
stant case, in order that they can be said 
to have exercised their discretionary 
power properly in this regard is to as- 
certain the market value of the 37 items 
of the jewellery sought to be sold by 
them,’ when they finally decided to sell. 
The need for such a step must have been 
felt all the more, in view of the admitted 
steady and steep rise of the market value 
for gold, jewellery, gems and diamonds 
from 1975 to March 1978. . The evidence 
on record indicates without any doubt 
that the trustees have not discharged this 
primary duty before either publication 
or inspection or finalisation of the sale 
of these very rare and valuable pieces of 
jewellery having antique value. We may 
usefully extract herein the very admis- 
sion of R. W. 1 in his: cross-examination 
which read. thus.:— ; 

“Before the. jewels were published for 
sale, we did not ourselves value the 
jewels: The trustees have no definite 
idea about the value of these jewels 
when they were put up for ‘sale. It ig 
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true that between the date of the Gov- 
ernment of India’s certificates and the 
date we allowed to the invitees to regis- 


not try to ascertain the market value of 
each item of the jewels, if they were to be 
sold in foreign markets. We are acting on 
the advice given by Mr. Gazdar to us. I 
did not consult anybody else excepting 
Mr. Gazdar regarding the value of these 
jewels. We did not have any- preconceiv- 
ed ideas about the values of either the 
individual items of jewels or the lots into 
which we have grouped them.” 


We, therefore, hold that the trustees 
have even at the outset failed to take the 
precaution and reasonable care as pru- 
dent men in obtaining the market value 
of these 37 pieces of jewellery in order 
to arrive at a correct conclusion in the 
exercise of their duty and discretionary 
power to accept or reject the tenders to 
enable them to secure the highest price 
for these jewels. They did not even 
make a sincere and honest attempt to dis- 
charge this statutory duty. 


36. We shall now deal with the point 
pertaining to the next important duty of 
the trustees to make proper and adequate 
publicity to invite competition. Whether 
the steps taken by the trustees in -publi- 
shing about the sale of the trust pro- 
perty are fair, just, reasonable, and pro- 
per is a question of fact depending upon 
the facts and circumstances of each case, 
Ex. B-49 containing the terms and con- 
ditions of the sale of the jewellery was 
issued at Hyderabad on 3-3-78. As ad- 
mitted by R. W. 1 during the cross-exa- 
mination by Mr: Syed Sadatullah Hus- 
saini, the trustees “did not take effective 
steps to sell the items of jewellery till 
they received the certificate from the 
Government of India that the jewels are 
not antique and that they have taken 
the decision some time between the 
period 22-2-78 and 3-3-78 to put up these 
37 items of jewellery for sale.” To be ex- 
act, the four trustees, at their meeting 
held at 5.00 p.m. on 5-3-78 at Bombay, 
resolved — as evidenced by the minutes 
book Ex. B-126 — to sell, in the first in- 
stance, these 37 items of jewellery. 


They further resolved at the same 
meeting to permit inspection of the 
jewellery to the parties who were listed 
and permitted by R. W. 3 for four days 
i.e., 6-3-78, 7-3-78, 8-3-78 and 9-3-78. 
The trustees agreed to the suggestion 
and advice given by . Mr. Gazdar 


~ 
* 
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(R. W. 3) not to publish the sale of the 
jewellery in any of the newspapers in 
either India or abroad but only to invite 
a few reputed foreign and Indian Jewel- 
lers for inspection at Bombay on the 
grounds of security and safety. Accord- 
ingly R. W. 3 had informed three foreign 
jewellers about the intended sale of 
jewellery under the originals of Exs. 
B-127 to B-129 dated 8-12-1977. R. W. 1 
deposed that the parties mentioned in 
Ex. B-46 prepared by Gazdar, were also 
permitted to inspect the jewels and 
other uninvited persons were not allow- 
ed to inspect the jewels. The jewels are 
admittedly very valuable and rare 
pieces. 


37. Being fully conscious of the fact 
that it was not possible to purchase this 
costly jewellery by any jewellers or con- 
sortium of jewellers in India, the trus- 
tees must have given, as reasonable and 
prudent men with due care and atten- 
tion, wide, and, in any event, adequate 
publicity about the intended sale of this 
rare and costly jewellery in foreign 
countries as well as in India. But strange- 
ly they entirely depended upon the ad- 
vice of Gazdar, R. W. 3. Though R. W. 3 
was aware of the practice that jewels 
are sold abroad in auction rooms after 
making advertisement in newspapers, the 
trustees and R. W. 3 decided not to give 
any publicity in newspapers about the 
intended sale of this costly jewellery. 
The reason given by R. Ws. 1 to 3 for 
not making any publicity in the news- 
papers or any other publicity except in- 
viting some reputed jewellers from Bom- 
bay and Delhi and some foreign coun- 
tries is, apprehension about safety and 
security of the jewellery. According to 
them, there would have been every dan- 
ger of loss or damage to the jewellery if 
the intended sale was published in the 
newspapers or in any other manner, as 
such a publication would facilitate bad 
characters, smugglers, thieves, robbers 
and dacoits to inspect the jewellery and 
it would be very risky for them to pro- 
tect these jewels. 


R. W. 3 admitted that he was more 
concerned with the security than the 
price to be fetched for the jewellery in 
adopting this mode of sale. According to 
him, the safety and security of the 
jewellery was uppermost in the minds of 
the trustees and he did not pay much 
attention to the terms and conditions of 
sale published by the trustees. He also 
admitted that the jewellery belonged to 
the Ex-Nizam who was reputed to be 
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one of the richest persons in the wozld 
and the jewellery which has also anticue 
value, costs over some crores of rupees. 
The mere fact that he had sold jewellery 
of ex-Rajas and Maharajas and of 
other persons -earlier without publicity 
either in newspapers or in any other 
way, would not justify the action of the 
trustees in the present case. Even his ad- 
option of similar methods in selling some 
jewellery belonging to Nizam’s famaly 
trust and Nizam’s Supplementary Jew=l- 
lery Trust without publicity in news- 
papers would not justify the stand taken 
by the trustees in the present case. The 
items of jewellery to be sold are very 
costly and rare pieces having anticue 
value. R. W. 3 did not conduct the sale of 
this type of jewellery at any time ear- 
lier. He never participated in sales of rare 
jewellery held abroad. Therefore, it is not 
reasonable and prudent for the trustees to 
entirely depend upon the suggestion of- 
R. W. 3 in this regard. 


38. There was no proper and ade- 
quate publicity of the sale of the jewel- 
lery not only in foreign countries but 
also in India. Admittedly no jeweller 
from Madras, Hyderabad, Bangalore, or 
Calcutta has been informed nor _ invi-ed 
to take part in the sale. Nor any infor- 


mation or invitation sent to any jewel-. 


lery in Holland, Belgium, U. K, Swit- 
zerland, Geneva, Chicago and other 
places. On the other hand, according to 
R. W. 3 himself, he did not give any of 
the terms and conditions of sale to any- 
of the parties who contacted him. Wor 
had he any opportunity to see the terms 
and conditions of sale issued on March 
3, 1978 or earlier. The items of jewel- 
lery being of rare and high quality with 
antique value, the trustees should heve 
given proper and adequate publicity not 
only in this country but also in foreign 


countries. They should: have concentrat- 
ed more on the curators, collectors «md 
international museums who could ray 


not only market price but even farcy 
price. All the above circumstanzes 
clearly establish that there was no ade- 
quate, proper and reasonable publicty 
about the intended sale of the jewel- 
lery. 

39. Now we shall consider the con- 
tention that the time afforded to the m- 
tending purchasers is very short nd 
unreasonable. Till 3-3-1978 when -he 
terms and conditions of sale were issted 
at Hyderabad no intending purchaser 
of the jewellery could know about che 
actual items of jewellery for sale end 
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the requisite particulars about them.. 
The earlier three letters copies of which 
are Exs. B. 127 to B. 129 dated 8-12-1977, 
written by R. W. 3 to reputed jewellers 
in foreign countries were to inform them 
that some important items of jewellery ` 
belonging to Nizam are likely to be sold 
by tender in the beginning of 1978. 
Exs. B. 130 to B. 138, office copies of the 
letters dated 31-1-1978 were also to in- 
form the foreign jewellers that some im- 
portant pieces of jewels of Nizam are 


‘likely to be sold on tender basis around 


6-3-1978, 


There is no indication in these letters 
as to the actual dates fixed for inspec- 
tion or for offering tenders. Exs. B. 72 
to B. 87 letters written by the Secretary 
cn 8-2-1978, indicate that the jewels 
would come up for sale during first or 
second week of March 1978, and that the 
exact dates would be notified later. 
There is no indication about the date 
fixed by the trustees for inspection in 
Exs. B. 140, B. 142, B. 143, B. 145, written 
by R. W. 4. It was only on 5-3-1978 at 
5-00 p.m. the decision to effect the sale in 
convenient instalments from time to 
time and to sell, in the first instance 
these 37 items and display them for in- 
spection during 6-3-1978 and 9-3-1978 
was taken. After specifying the terms 
and conditions on 3-3-1978 at Hyderabad 
there was practically no time for the 
intending purchasers in India, much 
less in foreign countries, to contact 
R. W. 3, to get the names approved for 
participating in the inspection to be 
given on 6-3-1978, 7-3-1978 and 8-3-1978. 


It would be practically very difficult, 
though not impossibie, for the foreign 
collectors, curators or even for regular 
dealers to know about the sale of this 
jewellery and get themselves ready with 
the requisite finance to come to Bombay 
and participate in the purchase of the 
jewellery. Even if any foreign or 
Indian jewellers had some knowledge 
about the sale in the last moment, it 
would be very difficult to make the re- 
cuisite deposits, arrange for their finance 
and adjust their programme to come 
ever to Bombay at such a very short 
notice and even then they could not suc- 
cessfully inspect the jewellery within the 
time permitted by the trustees. The 
aforesaid facts and circumstances estab- 
lish beyond doubt that no reasonable 
time and opportunity was afforded by 
the trustees to the intending purchasers 
of the jewellery. | 


‘ascertainment 
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40. As already stated a reasonable 
and prudent person would certainly, be- 
fore putting up his property for sale, 
make every effort to ascertain the true 


and real market price of the property 
This’ 


material times. 
of approximate ` though 
not exact, value of the jewellery is re- 
ally ‘necessary to enable the trustees to 
arrive at a correct decision or ‘conclu- 
sion to either accept or reject the high- 
est tender in respect of éach item of 
the jewellery, offered by the tenderers. 
Without knowing what would be the 
value, at least approximate, of the jewel- 
lery on the material dates, it would -be 
improper and unreasonable for any 
trustee to hurriedly offer this jewellery 
for sale to be concluded in a short time. 
This omission on the part of the trustees 
must be held to be not that of a reason- 
able and prudent man but a clear error 
of judgment. In the same way the me- 
thod and-the manner of the sale of the 
jewellery, adopted by the trustees in the 
instant case is not that of reasonable 
and prudent person. Though no gold 
licence was necessary to purchase item 
16 separately as.that item contains 22 
valuable emeralds without any gold con- 
tent, still gold licence was insisted upon 
in the terms and conditions of sale for 
this item which is erroneous, improper 
and uncalled for. No reasonable and 
prudent man, with.due care and atten- 
tion, can be said to act in this manner if 
he were to sell his own jewellery of 
rare and high quality with antique. value, 
costing several crores of rupees. 


prevalent at the 


The prime duty of the trustees, as 
pointed out earlier, is to secure the best 
possible price for the trust property and 
all other objects, in our view ‘arè’ sub- 
ordinate to this principal object. The cor- 
rect legal background applicable to the 
functions and duties of the trustees for 
the sale of jewellery have not been kept 
in view by the trustees. 
have blindly followed the advice of 
R. W. 3 with undue stress on the ques- 
tion of safety and security of jewels 
without securing the best possible price. 
It may be a bona fide mistake or an 
honest impression, but it amounts to 
wrong and erroneous judgment as it re- 
sulted in huge loss to the beneficiaries. 
The trustees could have certainly secur- 


ed the best armed police protection at 


the time of inspection of the jewellery 
and also taken all possible precautions 


“to allow one, two or three persons at a 


time to inspect the jewellery after’ pro- 
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per screening and satisfying about their 
bona fides, after giving: wide’ publicity 
in foreign as well as Indian markets. At 
the request of the trustees the State 
Government of Maharashtra as well as 
the Central Government -would certainly 
have provided adequate protection in 
this regard. 


41, In view of the provisions of Sec- 
tions 15 and 49 herein stated above, we 
are unable to agree with Mr. P. R. Mridul 
that primary duty is cast on the benefi- 
Ciaries to adduce positive evidence to 
show what course a reasonable and pru- 
dent trustee would have adopted in sel- 
ling these 37 items of jewellery in the 
instant case. We cannot also endorse 
the plea of Mr. Mridul that there is an 
obligation on the part of the beneficiary}. 
to lead evidence in support of her objec- l 
tion for sale and prove substantial in- 
jury or loss to the body of the beneficia- 
ries. . Where the action of the trustees 
is challenged by a beneficiary seeking 
the aid of controlling power of Court 
under Section 49, the initial burden is 
on the beneficiary to prove a‘ prima 
facie case that the trustees have not 
acted reasonably and with due and pro- 
per care and attention in execution ‘ of 
the trust. ws 


_ The onus shifts on the trustees when 
the initial burden is discharged by the 
beneficiaries. The trustees who are 
in possession of the entire material and 
who are also parties to the execution of 
“the trust must satisfy the court that 
they acted reasonably and in good faith 
and in the best interests of the benefi- 
ciaries and that there is no warrant for 
interference by the Court. Where evi- 
dence has been let in by the parties, who 
are afforded full opportunity to estab- 
lish their respective stands, the onus of 
proof fades away. The Court has to 
consider the entire evidence on record 
oral and documentary and see whether 
the trustees have acted, in the circum- 
stances of the case, as reasonable and 
prudent men with due care and atten- 
tion and in the best interests of the be- 
neficiaries in. the execution of the trust, 

42. The next contention of the learn- 
ed counsel for the respondents tenderers 
that the trustees’ must be held to have 


‘acted reasonably and in good faith as the 


price fetched: is more than what has 
been estimated in the valuation reports 
of R. W. 6'and the Committee appointed 
by Government of India, also cannot be 
acceded to. True, Ex. B. 70 the valua- 
tion report of the committee of jewellers 


1979 


appointed by the Government was f 
January, 1976. R. W. 6 who had inspect- 
ed in December, 1975 along: with -3e 
valuers appointed by the Government Df 


India, valued these 37 items at 
Rs. 10,26,30,000/-. He valued item 16 at 
5 crores. Jt was sold by the trustees m 


10-3-1978 for 6-92 crores and the =n- 
tire 37 items fetched 14.43 crores. In 
the cross-examination R. W. 6 admitzd 
that “he had no idea as to what price me 
jewels would have fetched in fore:3n 
market at that time”. He says that ne 
valued item 1 of lot No. 1 consisting ak a 
diamond bridge in the case of Khursh==d 
Jah Paiga at rupees ten lakhs and tæt 
the same item was valued by the Hish 
Court of Andhra Pradesh at rupees 20 
lakhs and allotted to one of the shares. 
According to him, the offer of Rs. 2C25 
crores for these 37 items of jewellery Dy 
respondent 6 is a fancy price, which is 
much higher than the market price. 


In the cross-examination he admts 
thus: “From 1975 to 1978 prices of acid 
and jewellery and precious stones =re 
on the increase. These items of jew:l- 
lery are rare jewels. They will he 
their own value. For these rare jews, 
anybody can pay a fancy price wkt=h 
has nothing to do with the market prize. 
Whoever has got more money will prr- 
chase for a fancy price. Dealers, Colkec- 
tors and Rajas and’ Maharajas can zay 
a fancy price. The prices of the jewels 
in the Bombay market depend upon fe 
prices of jewels in the foreign mark=t. 
The prices of jewels in foreign mart et 
will always be higher than the prices of 
the jewels in Indian Market.” From fhe 
aforesaid admission it is clear that tkcre 
is a clear and constant rise in the p™ce 
of gold, jewellery and precious states 
from 1975 to 1978 and these items of 
jewellery are not only rare prices fut 
they have their own value. He is aso 
certain that dealers, Collectors, Rañs, 
Maharajas and those who have got mere 
money would and could pay a faxy 
price and the price of jewels in forn 
market would always be higher tan 
the price of the jewels in Indian mar==t. 


The evidence of R. W. 6 supports “the 


contention of the 2nd appellant that the 
basis for the value of the jewellery in 
question which is provided by Ex. B. 70 
the report of the valuers appointed by 
Government and that of R. W. 6 carsot 
be safely taken into account in judging 
the offers tendered by the highest tencars 
for each item of the jewellery. ‘Fhe 
valuation of the jewellery in Ex. B. 70 


. by R. W. 6 in his report. 


` expert 
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is far less than the valuation estimated 
Ex. B-70 has 
been marked with consent as the same 
has been -produced by the Government 
of India from proper custody. The plea 
of the 2nd appellant that content of 
Ex. B. 70 have not been proved by ex- 
amining any valuer, is opposed by ten- 


derers. However, it does not reflect the 
true market price of the jewellery as 
on 9-3-1978. The estimate of R. W. 6 


also cannot safely be relied upon, im 
view of his own admission that his esti- 
mate of rupees ten lakhs for item 1 of 
the jewellery in the earlier case was 
ultimately fixed at double the value 
estimated by him. This would’ show that 
the estimation of R. W. 6 in respect of 
the valuation of the jewellery is on the 
very low side. We are not suspecting. 
the bona fides of R. W. 6 or that of the 
valuers appointed by the Government. 
Mere wrong judgment on the part of an 
may not be considered to be 
mala fide or fraudulent. ` That apart, 
these estimates were given on the basis 
of their examination of the jewellery in 
the year 1975 wher the price of the 
jewellery was very much less than that 
was prevalent at the material time. 


43. The reason given for the hasty 
and improvident action in not affording 
reasonable and adequate time for the in- 
tending purchasers end for not giving 
wide publicity about the intended sale 
of the jewellery in foreign as well as 
Indian markets is twofold: (i) the be- 
neficiaries would lose the benefit of ex- 
emption in respect of capital gains tax 
if the sale was not completed before- 
31-3-1978; and (ii) there was pressure 
from the beneficiaries. to sell the jewel- 
lery urgently. The ground of. availabi- 
lity of exemption frem payment of capi- 
tal gains tax is not based. on true statę- 
ment of facts and law- as. indicated. by: 


. Mr. P. Rama Rao, the learned standing 


counsel. for Income-tax Department, who. 
readily assisted this court as amicus 
curiae. S. 54-E of the Income-tax Act in- 
serteď for the first time by the Finance 
(No. 2) Act, 1977 with effect from 1-4- 
1978 exempts capital gains on transfer 
of capital gains in cases where the sale 
proceeds: arising from the transfer of an 
asset are re-invested within six months 
in (1) securities of the Central Govern- 
ment or State Government (ii) savings: 
certificates (iii). units of the Unit Trust of 
India (iv) debentures specified by the 
Central Government (v) shares in any 
Indian Company which are issued. to the 
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posits for a period of not less than 3 
years with State Bank of India or any 
subsidiary bank or any nationalised 
bank. At the relevant time the ex- 
emption provided under Section 54-E in 
respect of capital gains was admittedly 
available. 


It is really a misconception on the 
part of the trustees to think that the 
exemption in respect of capital gains 
provided under Section 54-E of the In- 
come-tax Act would be in force only 
up to 31-3-1978. The Finance (No. 2) Act 
1977 which inserted Section 54-E did not 
state that this benefit would be available 
only up to 31-3-1978. Unless and until 
Parliament removed this provision from 
the Income-tax Act, it cannot be said 
that this benefit is being taken away. 
Some of the learned counsel for the 
tenderers urged that this benefit was 
sought to be taken away by the Finance 
Bill, 1978. The Finance Bill of 1978 was 
in fact, introduced in the Parliament on 
28-2-1978. Section 54-E was there with 
a few minor modifications, which did 
not touch the benefits of exemption con- 
ferred on the assessees. True as point- 
ed out by the counsel for the tenderers 
the Finance Minister in his speech in- 
dicated his decision that “fixed deposits 
with banks made after today will not 
qualify as an eligible mode of invest- 
ment for the purpose of this exemption” 
as it was opined to have been abused as 
seen from the following speech of the 
Finance Minister. 


“Banks allow substantial advances 
against the security or fixed deposits 
with them. Hence tax payers who got 
exemption from capital gains tax by 
making such deposits obtain an unduly 
large tax benefit without commensurate 
sacrifice. J have, therefore, decided that 
fixed deposits with banks made after to- 
day will not qualify as an eligible mode 
of investment for the purpose of this ex- 
emption.” 


This budget speech of the Finance Minis- 
ter for 1978-1979 would establish the 
incorrectness of the stand taken by them. 
The provision of exemption from capi- 
sal gains in cases where the sale proceed- 
ngs arising from the transfer of an 
asset ‘are reinvested within six months 
n the units of Unit Trust of India, 
shares of Indian companies and other 
specified assets, was allowed to stand in- 
sact except in case of reinvestment in 
sank deposits as it was found that the 
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same was being abused by the tax 
payers by getting exemption from capi- 
tal gains tax and at the same time ob- 
taining substantial advances against secu- 
rities of fixed deposits with the banks. 
Therefore, the apprehension or fear en- 
tertained by the trustees, at that time, 
in this regard, is not based on any valid 
and justifiable ground. 


We may add that the trustees have, 
in fact, resolved to invest the sale pro- 
ceeds in full in Units of the Unit Trust 
of India, which was considered to be 
more beneficial to the body of beneficia- 
ries than the fixed deposits with the 
banks. This benefit of exemption from 
capital gains was in fact known to be 
available to the beneficiaries till 31-3- 
1979 in the instant case on 5-3-1978 when 
the final decision by the four trustees 
was taken to sell these 37 items of jewel- 
lery. Hence the trustees had no reason 
to hustle the sale and complete the same 
with undue haste and  improvidence. 
Even if we assume for a moment that 
the real purpose behind this hasty and 
unreasonable sale is to avail exemption 
from capital gains tax, no explanation is 
forthcoming as to why the other items of 
the jewellery in the first schedule were 
also not put up for sale along with these 
37 items. Still, they are with the trust. 


44, The second reason that some of 
the beneficiaries threatened legal action 
if the sale was not conducted expediti- 
ously would not also justify the present 
action of the trustees. The trustees are 
not to be solely guided by what the be- 
neficiaries dictate. They have their 
own duties and responsibilities in the 
execution of the trust. From 1972 this 
attempt to dispose of the jewellery was 
going on. After 22-2-1978, only, they 
had decided to sell these 37 items of 
jewellery. After their decision to sell 
the jewellery, they are bound to follow 
proper, reasonable, just and fair mode 
and manner of sale of the jewellery and 
afford a reasonable and adequate oppor- 
tunity to the intending purchasers and 
also give wide publicity with a view to 
secure the best possible price. On the 
other hand, they hastily and unreason- 
ably concluded the entire transaction 
within about a week, though there was 
no time, limit even according to the 
terms and conditions of the sale and the 
original schedule for inspection of the 
jewellery was cut down without any 
valid reason. That apart, the trustees 
are not liable for any action at the in- 
stance of the beneficiaries as long as 
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they perform their duties in accordance 
with law. 


45. The plea of fancy price was zot 
raised by the tenderers either in their 
statements or earlier except through 
R. W. 6 in the box. The nomenclatare 
whether it be market price or fam-y 
price is not material for the trustees. 
Their object and aim should be to secare 
the best possible price. 


46. The further submission advanced 
on behalf of the tenderers is that one of 
the trustees being beneficiary would zot 
have agreed to accept their tenders m 
9-3-1978 and 10-3-1978 if the price was 
not beneficial to the interests of <ne 
body of the beneficiaries and if th=re 
was any illegality or irregularity in <ne 
conduct of the sale. This fact by itself 
would not make the transaction vetid 
if it is otherwise invalid and unenfor-—e- 
able for the reasons stated earlier. Tne 
conduct of the trustee who also happens 
to be a beneficiary would not, in =y 
way, become less onerous simply becazse 
he is one of the beneficiaries. His act.on 
has to be judged in this context only in 
his capacity as a trustee, but not of a 
beneficiary. 


47. We reject the plea. of Mr. Y. 


Suryanarayana that the second issue on. 


propriety should not be a factor for con- 
sidering that the same is beyond the 
scope of our enquiry and that the secaad 
issue has been wrongly framed. ‘The 
Supreme Court has clearly indicated in 
its order that this Court has to consicar 
the validity and propriety of the sales n 
question. The following sentence in the 
order of the Supreme Court is a complete 
answer to this plea of Mr. Y. Surya- 
narayana. “It is fair that they be given 
an opportunity to file their statements 
dealing with the question as to the fer 
tum, validity and propriety of the al- 
leged sale in their favour.” Hence ~e 
are competent and have jurisdiction ~o 
consider the propriety, in addition to the 
validity, of the alleged sale of the £7 
items of jewellery by the trustees in 
favour -of R. 7 to R. 17. . 


48. We also do not agree with tze 
contention of Mr. Rajni Patel, Mr. P. R. 
Mridul and Mr. Y. Suryanarayana, that 
in view of clauses 13 and 18 of the trust 
deed and as the trustees have absolutie 
discretion to sell the jewellery either by 
public auction or by private contract, tks 
Court has no jurisdiction to interdict 
the sales, in the instant case, held by 
the trustees by private contract. The 
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decision -in’Tabor v. Brooks (1878) 10 Ch’ 
D. 273, relied upon by Mr. Y. Surya- 
narayana does not assist him. Therein 
the trustees of a marriage settlement 
were empowered to apply the income of 
the settled fund for the benefit of the 
husband, wife and their children in 
their “uncontrolled and irreprehensible 
discretion”. The Court opined that trus- > 
tees did not act judicially but still de- 
clined to interfere with their discretion 
as there was no proof of mala fides even 
when all the income was given to the 
husband. It admits of no doubt that 
where the trustees exercised their dis- 
cretion arbitrarily or in unreasonable 


manner, the Court can always control 
their action. See Tempest v. Lord 
Camoys (1882) 21 Ch. D. 571. The deci- 


sions in C. Libovite v. Official Trustee of 
W. B. (1969) Cal WN 1010, In Re Se- 
well’s Estate (1870) 11 Eq 80 and In Re 
Blake (1885) 29 Ch. D. 913 on which Mr. 
Y. Suryanarayana relied, would not ad- 
vance his case. 


49. The learned counsel for the ten- 
derers further contend that there was 
no positive evidence at the time of the ac- 
ceptance of the tenders of respondents 7 
to 17 available to the trustees regarding 
eny price higher than that offered by 
the respondents 7 to 17 in respect of the 
jewellery. As already stated the trustees 
did not try to ascertain at least the ap- 
proximate value of the jewellery before 
putting the same to sale. However, we 
have now before us the fact that the 6th 
respondent offered for the very same 37 
items of jewellery a sum of Rs. 20.25 
crores on 9-4-1978 during the pendency 
of this appeal in this court. The ten 
Gerers seriously contend that his offer 
being subsequent to the date of the sale, 
it should not be taken into account in 
finding whether the price fetched during 
the sales on 9-3-1978 and 10-3-1978 for 
the 37 items of jewellery was fair, re- 
asonable and adequate or not. The deci- 
sions cited by Mr. Rajni Patel, Mr. P. 
R. Mridul and Mr. Y. Suryanarayana in 
this regard relate mostly to court-sales 
and sales conducted in public auctions. 


Where there was adequate and satis- 
fatory publicity and the mode and man- 
ner of sale was just, proper and ad- 
equate, the mere fact that there was a 
subsequent offer for higher amount than 
the amount fetched in the earlier sale 
would not be a factor to be taken into 
But in the circumstances 
of this case where we hold that there 
Was no proper, reasonable and adequate 
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‘publicity, that no reasonable and ade- 
quate time was given to the intending 


‘purchasers and that the sale was rushed 
through hastily and improvidently, the 
subsequent offer, which came within one 
month from the 6th respondent which is 
Rs. 5-82 crores higher than the amount 
ifetched in the earlier sale would cer- 
‘|tainly ‘be a relevant and material factor 
to be taken into account in finding whe- 
ther the price fetched in the earlier 
sale was fair, reasonable and adequate or 
not. The news: about the sale of this 
jewellery was published in “The Times 
of India” on 9-3-1978, along with the 
particulars of the jewellery. After the 
civil court had granted interim injunc- 
tion on 14-3-1978, the newspapers gave 
wide publicity about the sale of this 
rare, valuable and costly jewellery 
worth several crores. Within one month 
from the date of the sale, the present 
offer of the 6th respondent has been 
made through court. About the bona 
fides or genuineness of this offer, R. W. 1 
himself deposed thus: 


“The amount offered by Mr. Fernandes 
was deposited to the credit of this C. M. 
A. and that amount was remitted from 
abroad. I cannot say if the offer made 
by Mr. Fernandes was bona fide at the 
time it was made but from what has 
transpired subsequently, the offer of Mr. 
Fernandes is bona fide”. 


50. The learned Advocate General 
who appeared for the trustees submitted 
that the offer of R. 6, Fernandes who 
had deposited the amount within the per- 
mitted time is really genuine and the 
same can certainly be taken into ac- 
count by the court while exercising its 
controlling power under Section 49 of 
the Act. He also made it clear that the 
trustees are interested in getting the 
best possible price for the body of be- 
neficiaries, that they acted honestly and 
to the best of their ability without any 
fraudulent or mala fide intention or cor- 
rupt motive to secure the best price for 
the jewellery, that the fact of the offer 
of Rs. 20.25 crores for the 37 items of 
jewellery. by the 6th respondent in April, 
1978 is a matter to be taken into consi- 
deration by the court exercising its juris- 
diction under Section 49 of the Act and 
that the action of the trustees in the 
circumstances be considered as an indi- 
cation of either error of judgment or 
mistaken impression of the value of the 
jewellery on the material dates. This 
submission of the learned advocate Gene- 

ral appearing for the trustees lends sup- 
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port to our view that this is a fit case 
where the Court should interfere under 
Section 49 and protect the interests of 
the body of the beneficiaries in securing 
the best possible price for the jewellery. 


51. We cannot agree with the learn- 
ed counsel that the Court can exercise 
the power of control vested in it under 
Section 49 only when there is fraud or 
material irregularity analogous to court 
sale governed by Order XXI, Rule 90 
C. P. C. The decision of the Kerala High 
Court in K. 5. Thangal v. State AIR 1968 
Ker 197, relied upon by the learned 
counsel Mr. P. R. Mridul arose. under 
Order 21, Rule 92 C. P. C. wherein the 
application to set aside a sale was not 
considered as the subsequent offer made 
to purchase the property at a reasonable 
price was found to be indefinite. The 
decision of the Supreme Court in Shau-- 
kat Hussain. v. Bhuneswari AIR 1973.SC 
028 arose under Section 47 C. P. C. 
wherein the validity of the court sale 
was challenged under Order 21, Rule 90 
C.P.C. Hence that case has no bearing. 
on the facts of the present case. Suffice 
it to say that similar cases cited by the 
counsel for the tenderers need not de- 
tain us as they relate to sales held by 
Court and liquidators after wide publi- 
city and in open auction. 


52. The submission of Mr. J. V. 
Suryanarayana Rao that the minutes 
book Ex. B. 126 has been subsequently 
prepared by the trustees, cannot be ac- 
cepted. True, as pointed out by the 
2nd appellant’s counsel, some discrepan- 
cies relating to the signature of the Pre- 
sident and other trustees are noticed in 
the minutes book and this book was not 
filed into the trial court along with the 
other decouments. This book has been 
filed before us for the first time though 
it was available to the trustees and 
though it could have been filed by the 
trustees earlier. However, we do not 
find that this book has been got up by 
the trustees for this occasion. 


53. The submission of the 2nd appel- 
lant that the contents of Ex. B. 70 have 
not been proved and the same is inad- 
missible on the ground that no valuer 
who prepared that report has been ex- 
amined, cannot be accepted too. It is a 
document received from proper custody, 
viz., the Government of India, and its 
authenticity is not in doubt and it has 
been marked with consent. 


54. We are unable to agree with the 
submission of Mr. Y. Sivaramasastry for 
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R. 15 for the above. reasons, that there 
is nothing like a market value of the 
jewellery in question as such, that the 
court should not substitute its opinion 
regarding the reasonableness and good 
faith of the trustees where absolute dis- 
cretion is vested in them and that the 
adequacy or sufficiency or otherwise of 
the publicity is a matter of subjective 
satisfaction of the trustees which can- 
not be taken into account while exerzis- 
ing the power of control under čec- 
tion ‘49 of the Act. The objection raed 
by the counsel for the 2nd appellant 
and R. 6 that there is no locus standi for 
R. 15 who obtained refund of the initial 
deposit of 10% of the tender amount on 
23-6-1978 itself to contest: this proceed- 
ing must be and is hereby overruled as 
R. 15 is also one of the parties to wkom 
notice has been served and is before us 
pursuant to the order. of the 


(1) It is open to the trustee either to 
accept or reject the office of trusteeship 
when appointed but he cannot renounce 
or transfer his duties, functions and 
powers to some one or body of men 
and thereby create new trustees in his 
own place, when once he entered upon 
the trust unless he obtains the requisite 
permission of the Court or with the con- 
sent of the entire body of beneficiaries 
or by the authority of a specific previ- 
sion in the deed of the trust. 


(2) Where there are two or more 
trustees they all form as it were but ene 
collective trustee having statutory duty 
and obligation to execute the dut.es, 
powers and functions of the office of zhe 
trustee jointly unless otherwise specifi- 
cally provided in the instrument of 
trust. 


- (3) Delegation of the powers, func- 
tions and duties of a trustee is prohibit- 
ed under Section 47 of the Trusts Act 
except in certain exceptional cases such 
as formal acts, etc ` . l 


(4) The act of one of the trustzes 
done with the sanction and approval of 
the other trustees may, in certain circum- 
stances be construed as the act of all 
the trustees. The onus is on the party 
who sets up the plea of sanction or ap- 
proval of the trustee to strictly preve 
the same. Where evidence has been let 
in, the onus of proof loses‘ its impor- 
tance. The Court is competent to ar- 
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rive at a correct conclusion in respect of 


a 
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delegation or approval which is a mixed 
question of fact and law on considera- 
tion of the totality of the facts and cir- 
cumstances. 

_ (5) The discretionary power confer- 
red on the trustee under the deed of trust, 
be it absolute, or unconditional is sub- 
ject to judicial control of the principal 
Court of Civil Jurisdiction under Sec- 
tion 49 of the Trusts Act. 

(6) The term ‘good faith’ used in 
Section 49 of the Act must be meant as 
“due care and attention” of a reasonable: 
and prudent man. Eut the definition of: 
‘good faith’ in the General Clauses Act 
cannot be applied to construe the expres-| 
soin “good faith” in 5. 49 of the Act. 


(7) The prime intendment and object 
of S. 49 of the Trusts Act is more to 
protect the interests of the bcdy of be- 
neficiaries than to punish the trustees 
for dereliction of their duties and their 
acts of omission or commission result- 
ing in detriment, damage or loss to the 
beneficiaries although no fraud, collu- 
sion, corrupt motives, gross negligence or 
mala fides has been either alleged or 
proved. 


(8) The trustees are bound to sell 
trust property under every possible best 
advantage to the body of beneficiaries to 
secure the highést price. The trustees 
must exercise prudence and reasonable 
diligence in inviting competition after 
due and proper publication with the sole 
object of securing the best price for the 
estate. r 


(9) The. Trustees have a statutory 
duty and obligation to execute the trust 
and in particular to sell the estate with 
utmost diligence, care, attention and! 
intelligence as a responsible and pru- 
Pah man would deal with such property, 
if it were their own. ` 

(10) Where the trustees fail to act 
honestly, reasonably diligently and with 
due care and attention to obtain the best 
price for the trust property the, 
Court under Section 49 of the Trusts 
Act is not only empowered but is 
bound to interdict and correct -the 
conduct of the trustees and the pur-|, 
chaser and refuse to compel specific per- 
formance of the agreement. 


(11) Even an honest and bona fide sale 
of trust property by the trustees on a 
misconception of law or facts, wrong or 
erroneous. judgment without the further 
proof that they acted reasonably and in 
good. faith would not be valid and bind- 
ing on the body of the beneficiaries and 
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consequently, no valid and enforceable 
title in such property, would pass under 
transaction to the purchaser or pur- 
chasers as the case may be. 


(12) Where the sale of the Trust pro- 
perty results in obtaining inadequate 
price on account of hasty, improvident, 
and unreasonable acts of commission or 
omission of the trustees coupled with 
the lack of good faith, such sale would 
be invalid, improper and not binding ei- 
ther on the trust or the body of benefi- 
ciaries in spite of absolute power being 
conferred on the trustees under the 
Trust Deed as it would come within the 
purview of S. 49 of the Trusts Act. 


(13) The principles applicable to 
Court sales or liquidator sales and held 
by public auction after due and proper 
publication would not be applicable to 
determine the validity or otherwise of 
the sales of trust property by the trus- 
tees notwithstanding the fact that the 
deed of trust confers absolute or un- 
limited discretion on the trustees. 


FACTS: 


We find contract in respect of 37 
items of jewellery between the four 
trustees, without the Chairman (R. W. 2) 
on the one hand and R. 7 to R. 17 on 
the other on 10-3-78 and 11-3-78 when 
the Secretary, as directed by the four 
trustees, had communicated the accept- 
ance of their tenders on behalf of the 
trust, has been concluded however, there 
was no concluded contract within the 
meaning of S. 2 (h) of the Contract Act, 
enforceable against, and binding on, the 
trustees or the beneficiaries. 


56. There is neither delegation of the 
` duties, functions and powers of R. W. 2, 
_ the Chairman of the Trust to R. W. 1 or 
‘any other trustee in respect of the ac- 
ceptance of the highest tenders of R. 7 
to R. 17 nor any valid approval of 
R. W. 2 to the finalisation of the sale of 
these 37 items of jewellery in favour of 
R. 7 to R. 17 by R. W. 1 and the other 
three trustees who were at Bombay. 


57. All the trustees have not executed 
the trust with regard to the sale of these 
37 items of jewellery jointly and collec- 
tively as required by S: 48 of the Trusts 
Act. Clause 20 of the instrument of trust 
really contemplates and envisages the 
joint execution of the trust and conse- 
quently the present case is governed by 
the main provision of S. 48 and does not 
fall within the 
therein. 


exception indicated’ 
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58. The trustees have not discharged 
their primary duty to ascertain the mar- 
ket value of the jewellery sought to be 
finally sold on 5-3-1978 on the material 
date and more so in view of the admit- 
ted steady and steep rise of price in the 
market for gold, gold jewellery, dia- 
monds and other precious stones to en- 
able them to correctly judge the reason- 
ableness and adequacy of the price offer- 
ed by the tenderers. 


59. The trustees who have got a sta- 
tutory duty and obligation to invite 
competition by making wide or at least 
adequate, and proper publicity have com- 
mitted a serious mistake in blindly fol- 
lowing the advice of Gazdar (R. W. 3) 
without applying their minds to the facts 
and circumstances in the conduct of the 
sale of 37 items of this rare and valuable 
jewellery having antique value. 


60. The action of-a beneficiary. trus- 
tee must be judged “ot, as a beneficiary 
but from the standpoint view of a trustee 
while considering his action along with 
other trustees in the discharge of their 
duty to sell the Trust property. 


61. The two reasons viz., capital gain 
exemption and the pressure and threats 
of the beneficiaries given by the trustees 
and the tenderers for completing this 
impugned, hasty and hustled sale within 
a week, are neither true nor valid. The 
benefit of exemption of capital gains and 
in particular the re-investment of the 
sale proceeds in Unit Trust of India and 
others till the end of March, 1979, as 
evidenced by the financial bill introduced 
in Lok Sabha on 28-2-1978, itself was still 
available on 5-3-1978, when the decisions 
for sale of these 37 items had been taken 
by the trustees. In fact, the trustees have 
resolved on 5-3-1978 itslf to invest the 
sale proceeds in the Unit Trust of India. 
R. W. 2 the Chairman of the Trust is also 
the Finance Secretary of the Govern- 
ment of India who would have certainly 
known this legal position relating to the 
exemption of capital gains as the finance 
bill itself was introduced in Lok Sabha 
on 28-2-1978. But the trustees did not 
have the benefit of his advice as R. W. 2 
did not attend the meeting on 5-3-1978 
nor does he appear to have informed the 
other trustees about the correct legal 
position in this regard. 


62. The price of 14.43 crores fetched 
for these 37 items is really inadequate 
and low which is really detrimental to 
the interests of the body of the benefi- 
ciaries. The offer of R. 6 can and must, 
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be taken by the Court into account while 
examining the adequacy or otherwise of 
the price fetched at the sale in the facts 
and circumstances of the case. If there 
was proper and adequate, though not wide 
publication in this country and in foreign 
markets, we are sure that these 37 items 
of jewellery would have fetched more 
and in any event not less than the 20.25 
crores now offered by R. 6 in a month 
after the sale. 


63. There are no mala fides, corrupt 
motives, fraud or misrepresentation on 
the part of the trustees in the present 
case. However, they did not act reason- 
‘ably and in good faith, though they act- 
ed honestly without any mala fides or 
corrupt motives, they did not perform 
their statutory duties, functions and 
powers diligently and as reasonable pru- 
dent men would have dealt with their 
own property. 


64. For all the reasons stated we find 
that there was a contract, of sale but it 
is neither concluded contract within the 
meaning of S. 2 (h) of the Contract Act 
nor valid, proper and binding either on 
the trustees or on the beneficiaries. 


65. On a consideration of the totality 
of the material and relevant facts and 
circumstances of the case, our finding on 
the principal issue framed by the 
Supreme Court is against the tenderers 
and in favour of the body of the benefi- 
ciaries holding that there has been no 


valid and concluded contract of sale be-. 


tween H.E.H. the Nizam Jewellery Trust 
on the one hand and the respondents 7 to 
17, the various tenderers on the other 
hand, and consequently, R. 7 to 17 have 
not acquired any rights of title in these 37 
items of jewellery, enforceable against 
the trust or the body of beneficiaries. 

66. This finding, along with the mate- 
rial records, is directed to be forwarded 
to the Supreme Court forthwith. 


Finding accordingly. 
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Where a Judge having jurisdiction in 
the matter orders appointment of a re- 
ceiver in execution on the application by’ 
the judgment-debtor but without serving 
any notice, the order may be right or 
wrong but that by itself would not mean 
that he was not acting judicially. Once 
it is proved or admitted that the Judge 
had jurisdiction in the matter the ques- 
tion of good faith does not arise and he 
is entitled to protection under S. 1-A. 
The words, ‘good faith’ used in S. 1-A 
only relate to whether the officer belie- 
ved in good faith that he has got juris- 
diction to deal with the question. 

(Para 2) 

(B) Civil P. C. (5 of 1908), O. 7, R. 11 — 
Suit for damages against four defendants 
on basis of cause of action arising from 
acts of all defendants — Plaint liable to 
be rejected against first defendant due ta 
protection under S. 1-A, Judicial Officers 
Protection Act — Plaint has to be re- 


jected against all defendants, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 313 2, 3, 4 


AIR 1965 SC 1651: (1965) 2 Cri LJ 686 2 
AIR 1931 Mad 175 3, 4 
(1907) ILR 29 All 325 3 

Y. Suryanarayana, for Appellant; 
P. Babul, Reddy, (for No. 1) and Anantha 
Siyana Rao, for K. Sivaprasadarao, (for 
Nos. 3 and 4), for Respondents. 


AMARESWARI, J. :— This is an appeal 
against the order of the ‘Subordinate 
Judge, Srikakulam, dated 15-2-1974 re- 
jecting the plaint filed by the plaintiff. 


2. The plaintiff is the appellant here- 
in. The suit was instituted against de- 
fendants 1 to 4 for recovery of a sum of 
Rs. 98,355-36 with subsequent interest at 
& per cent per annum towards damages for 
irregularities in conducting the sale of 
movable property. Defendant 1 is one 
Sri G. Veerabhadra Rao who was work- 
ing as the then (principal) Subordinate 
éudge, Srikakulam. Defendant 2 is the 
receiver who has been appointed by the. 
ist defendant. Defendant 3 is the execu- 
tive Officer of Devasthanam who filed the 
execution petition for executing the dec- 
ree and defendant 4 is the advocate who 
appears for defendant 3. The case of the 
plaintiff is that for realisation of balance 
of the decretal. amount in O. S. 1/63 the 
ard defendant representing the decree- 
holder deities got filed E. P. 64/72. The 
4th defendant is the advocate who filed 
the execution petition. The standing crop 
belonging to the plaintiff was got attach- 
ed. E. A. 351/72 dated 8-12-1972 was 
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filed asking for the appointment of a re- 
ceiver to get the attached property sold. 
Sri Veerabhadra Rao, Ist defendant who 
was working as the then (Principal) 
Subordinate Judge, Srikakulam appointed 
one Sri B. Bhagirathi as receiver i.e. the 
defendant to take possession of the paddy 
crop got attached in E.P. 64/72,- auction 
it or in the alternative to cut, gather and 
harvest the paddy crop and to deposit 
the said produce into Court or its value. 
The plaintiff alleges that the receiver in- 
flated the expenses and minimised the 
income by his several acts and omissions 
and that the plaintiff was deprived of an 
opportunity of raising greengram worth 
Rs. 6,000/-. Therefore, the plaintiff is 
constrained to file the unnumbered suit 
O. S. of 1973 to. recover the damage 
from all the 4 defendants. According to 
the plaintiff, the total income would have 
been Rs. 42,250-00 consisting of Rupees 
32,500/- being the value of the 30 “graces 
of paddy at Rs. 65/- per bag, Rs. 3,750/- 
being the value of hay, Rs. 6,000/- being 
the value.of 30 bags of green-gram 
which could have been raised by the 
plaintiff. A sum of Rs. 4,225/- was de- 
ducted for cutting and harvesting ope- 
rations and credit was given for Rupees 
9,669-64 as the second defendant had 
deposited that amount into court and 
therefore, the plaintiff prayed for a de- 
cree for the balance of Rs. 28,355-86. 
The plaint was rejected by the learned 
subordinate Judge in view of S. 1-A of 
the Judicial Officers Protection Act, 1850 
as amended by a State Amendment by 
the State of Andhra Pradesh (Vide A.P. 
Act XXIII of 1958, Sec. 3 and Schedule 
(1-2-1960) ). The said section reads as fol- 
lows:—— 


“No Judge, Magistrate, Justice of the 
Peace, Collector or other person acting 
judicially shall be liable to be sued in 
any Civil Court for any act done or 
ordered to be done by him in the dis- 
charge of his judicial duty, whether or 
“not within the limits of his jurisdiction; 
provided that he at the time, in good 
faith, believed himself -to have juris- 
diction to do or order the. act complain- 
ed of; and no officer of any court or 
other person, bound to execute the law- 
ful warrants or orders of any such Judge 
Magistrate, Justice of the.Peace, Collec- 
tor or other person, acting judicially shall 
be liable to be sued in any Civil Court 
for the execution of any warrant or 
order, which he would be bound to exe- 
cute if within the jurisdiction of the 
person issuing the same.” . 


M. Chayanna v. G. Veerabhadrarao (Amareswari J.) . 


A.L R. 


Relying upon various decisions of the 
Supreme Court particularly on the deci- 
sion in Anowar Hussain v. Ajoy Kumar, 
AIR. 1965 SC 1651, the Court be- 
low has held that the 1st defendant who 
was the (principal) subordinate Judge, 


Srikakulam at the time when the appt- 


cation for appoiritment of a receiver was © 
made acted only in the discharge of his 
judicial duties and it was within his juris- 
diction to deal with the matter in ques- 
tion and he was the judicial officer em- 
powered to do so, and therefore, the 
plaint is liable to be rejected on the 
ground that he is protected under cl. 1-A 
of the Judicial Officers’ Protection Act, ` 
1850 as amended by the State of Andhra 
Pradesh. The trial Court further held 
that the plaint is liable to be rejected 
against all the defendants even as against 
1, because the plaintiff has no cause of 
action as against the lst defendant alone. 
In support of this conclusion, the trial 
Judge relied upon the decision of this 
Court to which one of us was party in 
Kalepu Pala Subrahmanyam v. Tiguti 
Venkatapeddi Raju, AIR 1971 Andh Pra 
313 wherein the learned Judge relied 
upon a number of decisions of the Mad- 
ras High Court which were binding on 
this Court and consequently dismissed 
the plaint with regard to the other de- 
fendants also. In this appeal, the learn- 
ed counsel for the appellant Sri Y. Sur- 
yanarayana, has strenuously contended 
that the order of the Court below re- 


-jecting the plaint is contrary to law and 


without jurisdiction. He laid particular 
stress on the word used namely ‘Judici- 
ally’ in S. 1-A of Judicial Officers’ Pro- 
tection Act, 1850 and contended that the 
judicial officer is protected only when 
he acts judicially and not merely be- 
cause he acts in a judicial capacity. He 
also placed stress on ‘good faith’ and if 
it can be shown that the judicial officer 
has not acted in good faith, he is not en- 
titled to protection under the Act. In 
defence of this argument, he relied upon 
certain facts viz. that the ist defendant 
who is the ist respondent herein has not 
actually given notice in the application 
filed by the 3rd defendant for the ap- 
pointment of a receiver, but only stated 
that it was given. The 2nd defendant 
who is the receiver has committed seve- 
ral irregularities in conducting the sale 
and that the 1st respondent at the . in- 


stance of defendants 3 and 4 purported 
to pass an order of the appointment of 
a receiver. This according to the learn- 
ed counsel for the appellant would 


4 
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amount to the Ist respondent not acting 
judicially and acting in bad faith. We are 
unable to appreciate this contention. In 
the particular case, the ist respondent 
who -is the Subordinate Judge had ad- 
mittedly jurisdiction to. execute he 
decree in O. S. 1/63 and had the juriscic- 
tion to deal with the appointment oi a 
receiver. Assuming without admittng 
that all the allegations of the appellant 
viz., that he did not serve the notice be- 
fore ordering the application for appoiat- 
ment of a receiver and that he passed 
orders giving police aid even though if 
was not sought for, it cannot by «ny 
stretch of imagination be said that he did 
not act judicially. The order may’ be 
right or wrong. It was open to the ag- 
grieved parties to question the same in 
proper proceedings. But that by itself 
does not mean that the officer has not act- 
ed judicially. So also the other argument 
viz., that he must have acted in good faith 
relates to the question: whether he has 
got jurisdiction to act or pass the orcer. 
In the present -case, it is admitted tnat 
the lst respondent has jurisdiction to pass 
the order for the appointment of a re- 
ceiver. The words, ‘good faith’ used in 
S. 1-A only relate to whether the officer 
believed in good faith that he has got 
jurisdiction to deal with the question. In 
the instant case that question does not 
arise because it is admitted that the 1st 
respondent has got jurisdiction to dz2al 
With the matter. Even though a person 
who does not have the jurisdiction, acts 
in good faith thinking that he had | got 
jurisdiction, he would be entitled to pro- 
tection under Section 1-A of the Judicial 
Officers’ Protection Act. But we need mot 
go to that extent in the present case as fhe 
jurisdiction of the ist respondent to pass 
the order cannot be in doubt whatsoever. 
For his proposition, we rely upon the dezi- 
sion in Anowar Hussain v. Ajjoy Kumar 
supra, wherein it is observed that once it 
is proved that the officer has got jurisdic- 
tion to deal with the matter, the question 
of good faith does not arise. We do nof 
agree with the contention of learred 
counsel for the appellant that because fhe 
Ist defendant has not issued notice befcre 
passing the order for appointment of a 
receiver he did not act judicially. ‘Tris 
contention therefore fails. - 


3 The next submission made on 
behalf of the appellant was that even 
though the plaint was liable to be re- 
jected in respect of defendant 1, the 
Trial Court should not have rejected the 
plaint in respect of defendants 2 to 4, 


K. Radhakrishniah v; 


Govt. of A. P.. A. P: 255 


We would like to -observe that the 
plaintiff has no cause of action against the 
ist defendant alone. The whole cause of 
action was because of: the acts done by 
all the defendants. A similar question 
arose in Kalepu Pala Subrahmanyam v. 
Tiguti Venkata Peddi Raju. supra and 
this court has held that even though a 
portion of the plaint alone needs rejec- 
tion, the whole of it has to be rejected. 
In holding so, reliance was placed upon 
a decision of the Madras High Court in 
Venkata Rangiah v. Secy. of State AIR 
1931 Mad 175, wherein it is observed 
that :— 


“It is not clear how there can be a 
partial rejection of the plaint in respect 
of a portion of the claim or as regards 
some of. the parties. A similar. question 
was considered by the Allahabad High 
Court in the case in (1907) ILR 29 All 
025. Referring to Sec. 54 of the Civil 
Procedure Code the learned Judge states 
that that section only provides for re- 
jection of a plaint in the event of any 
matters specified in that section not be- 
ing complied with and it does not justify 
the rejection of any particular portion of 
a plaint. Section 54 now corresponds to 
O. 7 of R. 11, C. P. C. The plain mean- 
ing of the rule. amounts to be that if 
any of the defects mentioned therein is 
found to exist in any case, the plaint 
shall þe rejected as a whole. It does 
not imply any reservation in the matter 
of the rejection of the plaint.” 


4. We respecfully agree with the de- 
cision of the Madras High Court in Ven- 
kata Rangiah v. Secy. of the State supra 
and also the decision of this Court in 
Kalepu Pala Subrahmanyam v. Tiguti 
Venkata Reddy Raju supra. - We are not 
persuaded to take a different view from 
the same. In view of these decisions the 
trial court was perfectly right in reject- 
ing the plaint in respect of all the de- 
fendants. 

5. This appeal is accordingly dismiss- 
ed with costs, 

Appeal dismissed, 
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VENKATESWARARAO J. 
Kalimili Radhakrishniah, Appellant v, 
The Govt. of Andhra Pradesh and an- 


“other, Respondents. 


Second Appeal No. 632 of 1977, DJ- 
28-2-1979. i 
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256 A. P. [Prs. 1-2] K. Radhakrishniah v. Govt. of A. P. (Venkateswararao J ») 


(A) A. P. Revenue Recovery Act (2 of 
1864), S. 5 — Property of the defaulter 


alone could be proceeded against — Fact: 


that the present owner undertook the 
liability notwithstanding. 

Where one contracted the debt and de- 
faulted in the repayment, property al- 
lotted to his brother at a partition effect- 
ed subsequently held could not be pro- 
ceeded against under the A. P. Revenue 
Recovery Act in view of the clear pro- 
vision under S. 5. The State could how- 
ever sue the brother and 
liability he had undertaken. (Para 6) 


(B) A. P. Revenue Recovery Act (2 of 
1864), S. 59 — Section does not apply to 
strangers to the proceeding — A void 
sale could also be ignored — Suit for a 
declaration by stranger attracted Arti- 
cle 120, Limitation Act (1908). (Limitation 
Act (1963), Art. 113). (Para 7) 
Cases Referred: Chronological Paras 


(1975) W. P. No. 6113 of 1973, D/- 31-7- 
1975 (Andh Pra) 6 
(1957) 1 Andh: WR 216: AIR 1957 Andh 
Pra 692 6 
1956 Andh WR 476: AIR 1957 Andh Pra 
965 6 


P. Sreeramamurty, for Appellant; P. 
Krishnareddy, for Respondents. 


JUDGMENT:— This appeal arises out 
of a suit filed for a declaration that a 
sale held u/s. 5 of the Andhra Pradesh 
Revenue Recovery Act, 1864 (hereinafter 
referred to as the Act) on 2-11-1967 is 
void and for recovery of possession of 
certain lands in consequence thereof. 
The plaintiff in the suit is the appellant 
before this Court. 


2. The facts that led to the institu- 
tion of the suit out of which this appeal 
has arisen may briefly be stated. The 
plaint schedule lands measuring Ac. 5-86 
cents originally belonged to the joint 
family of which the plaintiff, his two 
brothers, Raghuramaiah and Sankariah 
and their father Venkata Subbaiah, were 
members. Sankariah, the younger bro- 
ther of the plaintiff, mortgaged the lands 
belonging to the family in favour of the 
State, which is the first defendant in con- 
sideration of his having been granted a 
well subsidy loan of Rs. 750/- in about 
the year 1951. After the death of Ven- 
katasubbaiah, there was partition of the 
family properties between 
and his brothers in the year 1954 as can 
be seen from Ex. B.13 which is a regis- 
tered copy of the partition deed execut- 
ed on 28-7-1954. As a result of the par- 


enforce the < 


the plaintiff- 


ALR. 


tition covered by Ex. B. 13, the bulk of 
the family properties, including the suit 
lands were allotted to the share of the 
plaintiff as he undertook to discharge all 
the liabilities of the erstwhile joint fami- 
ly including the loans obtained from the 
Government. As Sankariah did not pay 
back the amount borrowed by him | in 
1951 for sinking a well, the suit lands 
were attached and brought to sale by the 
Tahsildar, Venkatagiri under the provi- 
sions of the Act for realising the amount 
due from Sankariah. The 2nd defendant 
purchased the lands at the said sale hejd 
on 2-11-1967. This sale was confirmed 
in due course on 5-2-1969 and a sale cer- 
tificate Ex. B. 1 was also issued to the 
auction purchaser on 31-4-1969. Since the 
plaintiff became entitled to the lands in 
question long before they were sold in 
favour of the 2nd defendant by virtue 
of the partition of the year 1954, he 
issued a notice to the Ist defendant ques- 
tioning the legality of the sale and 
thereafter filed the suit for the relief 
stated supra alleging, among other things, 
that even the mortgage created by San- 
kariah for securing the well subsidy 
loan advanced to him is not valid and 
binding as he was a minor at the date of 
mortgage and also because he was only 
a junior member of the joint family, and 
that the revenue sale of the properties 
is, in any view, not valid and binding 
on him since Sankaraiah, and not he was 
the defaulter within the meaning of the 
Act. This suit was resisted by the de- 
fendant No. 1 on the ground that San- 
kariah was not a minor at the date on 
which he borrowed for sinking the well 
and executed the mortgage, that the 
plaintiff, is, in any view, not entitled to 
question the said sale, as he undertook 
to discharge -all the debts including the 
one contracted by Sankariah in conside- 
ration of his having been given the lion’s 
share of the family properties as can be 
seen from Ex. B.13 and that -the suit is, 
in any view, liable to be dismissed as it 
is barred by limitation. On a considera- 
tion of the evidence adduced in the case, 
the trial Court found on all the material 


‘issues against the plaintiff and dismissed 


the suit with costs. This decision was 
confirmed in appeal by the learned. Dis- 
trict Judge, Nellore, as according to him 
the plaintiff was bound to discharge the 
debt contracted by Sankariah from the 
Government as he undertook, in Ex, 
B. 18, to pay off all the family debts and 
was_ consequently in the position of a 
trustee, even though he differed from 
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the trial court on the question of limita- 
: tion. Hence this second appeal by the 
plaintiff. 


3. The substantial question of law 
said to arise for consideration in this gp- 
peal and on the basis of which it las 
been admitted is ‘Whether a junior mem- 
ber of a joint family can bind the joint 
family for a loan which he has obtain- 
ed from the Government by mortgaging 
the joint family property’? 


4, I may at once observe that fhe 
question formulated at the time of sd- 
mitting the appeal does not really arse 
for consideration as it is no part of fhe 
defendant’s case that a junior memter 
of a joint family can bind the jomt 
family properties for a loan contracted 
by him and for the re-payment of which 
he has executed a mortgage in respect 
of some of the joint family properties. 
The case of the defendants, on the otter 
hand, is that it is the plaintiff that is 
liable to discharge the debt in question, 
notwithstanding that it was contracted 3y 
Sankariah as he undertook to pay off all 


the debts owing by the erstwhile jot. 


family in consideration of his having 
been given the bulk of the properties to- 
wards his share at the partition. It is 
further not disputed or denied by the 
defendants that the suit property was 
brought to sale as belonging to’ the 
plaintiff himself and not in the bel-ef 
that it belonged to loanee, Sankarich, 
This is the reason why it was urged in 
the grounds of this appeal that the szle 
of the suit property under the Act, not- 
withstanding that it did not belong to 
the defaulter is void: but somehow this 
plea which is the most important of the 
pleas urged in the memorandum of ap- 
peal, was not set down as the substantz-al 
question of law arising for decision, pre- 
sumably because of oversight. Learned 
Counsel for the appellant has therefcre 
sought the permission of the Court to 
raise this ground as the substantial ques- 
tion of law involved in this appeal and 
permission has been accorded to him for 
the reasons stated above. 


5. So, the only substantial question pf 
law that falls to be considered in ttis 
appeal is as to whether, property not 
belonging to a defaulter could be valid- 
ly sold under the provisions of tae 
Andhra Pradesh Revenue Recovery Act, 
1864. 


6. It is an undisputed fact that the 


suit property was sold in exercise of the 
powers conferred by S. 5 of the Act, 
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Learned counsel for the appellant con- 
tends that this sale is void as the pro- 
perty admittedly belonged to the plain- 


- tiff and-not to the defaulter at the date 


of sale, 


“Whenever revenue may be in arrear, 
it shall be lawful for the Collector. or 
other officer empowered by the Collec- 
tor in that behalf, to proceed to recover 
the arrear, together with interest and 
costs of process, by the sale of defaulter’s 
movable and immovable property, or by 
execution against the person of the de- 
faulter in manner hereinafter provided.” 
It is therefore clear that this section 
empowers the Collector or any other of- 
ficer empowered by him in that behalf 
to proceed against property belonging to 
a defaulter alone. The learned District 
Judge did not however advert to this 
aspect of the contention urged for the 
plaintiff. The reason which appears to 
have weighed with him in coming to the 
conslusion, “that there was nothing ille- 
gal about the sale of property belonging 
to the plaintiff for realisation of the 
amount due from Sankariah” is that the 
former had taken over all the liabilities 
of the family under Ex. B. 13 and that 
he is therefore in the position of a trus- 
tee. Srirama Murthi v. Official Receiver, 
Krishna, 1957-1 Andh WR 216 referred 
to by him in this regard has absolutely 
no application to the facts of this case 
as it related to a case of a partition that 
was sought to be questioned on the 
ground that no provision was made 
for payment to the creditors of the 
family. Even Veeramma v. Appayya, 1956 
Andh WR 476 does not seem to lend 
support to his conclusion as what all was 
held in that decision is that “persons not 
parties to partitions of family arrange- 
ments claiming benefits provided for 
them in such transactions really come 
under the category of beneficiaries and 
the arrangements conferring benefits on 
them are in the nature of trusts.” The 
State cannot be regarded as coming with- 
in the category of beneficiaries since Ex. 
B.13 does not confer any such benefits 
on it to give rise to any trust. This 
apart, the question for consideration is 
whether the plaintiff is a defaulter with- 
in the meaning of the Act to validate the 
sale held by the 1st defendant in respect 
of the suit property. Even assuming for 
a moment that the plaintiff was in the 
position of a trustee and the State of a 
beneficiary, it would still not render the 
Sale valid if it is not made in accord- 


Section 5 of the Act lays down: 


“ance with the requirements of the Act, 
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It is no part of the defendant’s case that 
the plaintiff is a defaulter nor can he be 
regarded as one such for the reason 
that he took over the liabilities of . the 
family under Ex. B. 13. The person to 
whom loan was advanced for sinking the 
well was Sankariah and so, he alone’ and 
not the plaintiff can be regarded as the 
defaulter for the purpose of this Act. 
Section 5 of the Act itself gives an indi- 
cation of the meaning of “defaulter” 
though this term has not been defined in 
the Act as it provided for steps to be 
taken for the recovery of arrears of re- 
venue by proceedings against movable 
or immovable properties of the default- 
ers. Almost every one of the relevant 
sections in the Act refers to defaulter 
alone and not to the persons other than 
the defaulter. If it is proposed to reco- 
ver the amount from the plaintiff on the 
ground that he has taken over all the 
liabilities of the family, the proper re- 
medy, if any, would be to file a civil suit 
against him but in no event property ad- 
mittedly belonging to him could be valid- 
ly attached and sold under the Act for 
realisation of arrears due from Sankariah 
who alone is the defaulter in this case. 
Reference may be made in this connex- 
ion to an unreported decision of this 
Court in W. P. No. 6113 of 1973 render- 
ed on 31-7-1975 in which it was held, 
among other things, that it was not open 
to proceed against the property belong- 
ing to the mother for recovery of ar- 
rears of excise revenue due from her 
son since she was not a defaulter. When 
the sale was admittedly held under the 
Act and there is no provision in the Act 
for proceeding by sale or otherwise 
against property belongings to any per- 
son other than the defaulter, it must be 
said that the sale of the said property in 
this case, which belongs to the plaintiff, 
for recovery of amount due from San- 
kariah is void and not binding on the 
plaintiff. 


7 It was urged for the respondents 
that the suit is liable to be dismissed as 
it was not filed within six months from 
the date of sale as required by S. 59 of 
the Act. I am however afraid that this 
section cannot be pleaded as a bar to 
the maintainability of the suit as the 
language employed in it would clearly 
show that it is applicable only to cases 
where the suit is instituted by one of the 
parties to the sale and not when the ag- 
grived person is a total stranger to the 


proceedings held under the Act as in 


K. Radhakrishniah vy. Govt. of A. P. 


A.I.B. 


this case. The action refers to “parties”; 
but the plaintiff was. certainly not a 
party to the impugned sale. Further, as 
it was already seen that the sale is alto- 
gether void, the plaintiff can complete-|, 
ly. ignore it and need. not even avoid the 
sale. So, the suit for declaration in such 
circumstances would, as rightly held by: 
the Courts below, be governed by Arti- 
cle 120 of the Limitation Act of 1908,. byi, 
which the suit is governed. I must there- 
fore find that the suit is not barred by 
limitation, . 

8. It is true that the undivided share 
of. Sankariah in the suit property would 
certainly be liable for the loan contract- 
ed by him as the family was joint and 
not divided at the date on which he: 
Created a mortgage in favour of the 
State for the loan contracted by him; 
but this by itself does not justify the 
contention that the sale is in any view 
not liable to be set aside in so far as it 
relates to the undivided 1/3rd interest of 
Sankariah. His share of the property 
would, no doubt, be liable for the debts 
contracted by him, but in order to’ up- 
hold the revenue sale even to the extent 
of his undivided 1/3rd share, it must 
Shown that it was held in accordaric 
with the requirement of the Act. But 
this is admittedly not the case as San- 
kariah had no notice of the proceedings 
and also because it is not his undivided 
Share that was attached and brought to 
sale. The lst defendant has proceeded 
in this case on the footing that the pro- 
perty belonged to the plaintiff and not 
Sankariah, with the result that the latter 
had no opportunity to put forth his 
objections, if any, to it. As already stat- 
ed he had no notice even of the impugned. 
sale. So, it is not possible to disallow the 
relief claimed by the plaintiff even to the 
extent of Sankaraiah’s undivided share 
more so because he ceased to have any 
interest in the property even by the date 
of the sale on account of the. partition evi- 
denced by Ex. B-13. May be that. the 1st 
defendant will be free to initiate pro- 
ceedings under the Act against Sankariah 
on the basis of the mortgage executed by 
him; but the plaintiffs right to: ignore 
the sale already held and seek an: injunc- 
tion cannot be questioned in the meantime 
when the procedure prescribed by the Act 
was not adopted, 










9. In the result, therefore, the appeal 
is allowed: and the suit is. decreed as pray- 
ed. for, The parties, are however, direct- 
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ed -to bear their respective costs throuch- 
out in the circumstances. | 
Appeal allov-ad, 


AIR 1979 ANDHRA PRADESH 23¢ 
P. A. ‘CHOWDARY, J. 
D. Satyanarayana Murty, Petitioner v, 
The Govt. of Andhra Pradesh and æn- 
other, Respondents, 


‘Writ Petn. No. 1646 of 1978, D/- £-2- 
1979. 


Andhra Pradesh Cinemas (Regulat.—n) 
Act (4 of 1955), Sec. 6 (2) — The we-ds 
“Subject to control of the government” 
— Meaning of — Government has crly 
revisory powers — (Constitution of Inca, 
Art, 245 — Separation of Powers). 


The words ‘Subject to Control of he 
government’ confer both appellate as 
well as revisional jurisdiction on ‘the 
State Government and also empower the 
government to issue quasi legislacve 
general directions to the primary licexs- 
ing authority, beyond that they do xot 
confer any power on government nor do 
- they empower the government to es«r- 
cise original jurisdiction. The govem- 
ment has the statutory control omer 
Jicensing authority by way of appeal or 
revision. But cancellation of the fer- 
mission granted by the licensing autio- 
rity, on the grounds of non-compliacee 
of a condition in licensing order is taj- 
ther revision nor the control of action of 
the licensing authority. Hence such c=n- 
cellation is beyond the powers of fhe 
Government. Government can deal with 
‘licensing authority directly and not wath 
the permit-holder. | (Para 6) 

Section 6 (2) of the act contempleves 
‘the separation of power. It provide= a 
‘two tier system: one exercising origiral 
jurisdiction to act, the other revisiocal 
or appellate jurisdiction of checks aad 
‘balances. In our democratic system pf 
written constitution as opposed to e 
system of parliamentary supremacy, cs- 
tinct power should ‘be vested in distinct 
hands so as to exercise the rights mwe 


‘democratically. Doctrine of Monē- 
squiey should be applied. {Para 7) 
Cases Referred : Chronological Paras 


AIR 1966 SC 1081 8 
M. B. Rama Sarma, ‘for Petition=; 
Govt. Pleader, ‘for Respondents, ` 
ORDER:—. The matter arises under 
the Andhra Pradesh Cinemas (Regulatic-) 
Act, 1956 (hereinafter called the Act. 
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Act directs that in every suck case, 


(P. A. Chowdary J.) [Prs. 1-2] A.P. 259 
Section 6 of the Act excludes the appli- 


cation of all other analogous (provisions) 


to the construction or reconstruction of 


a building or the use, or the installation 
of any machinery in any place or build- 


ing to be used exclusively for the hold- 
ing of cinematograph exhibitions, The 
an 
application for licence or permission shall 
be made to the licensing authcrity under 
the Act in accordance with the Rules 
made in that behalf. Petitioner satisfied 
all the Rules.and made a proper appli- 
cation to the competent authority which 
is the District Revenue Officer Guntur, 
for the grant of a permission to con- 
struct a cinema theatre in T. S. Nos. 541 
and 542 of Kothapeta, Guntur Town. 
That application was made(?) by the Distt. 
Revenue Officer on 30-9-74 under R. 9. 
By reason of these proceedings of the 
District Revenue Officer dated 30~-9-74, 
the petitioner became entitled to con- 
struct a cinema theatre in the aforesaid 
T. S. Nos, 541 and 542, Kothapeta, Gun- 
tur Town. But one of the limitations sub- 
ject to which this permission is granted 
is contained in condition No. 13 which 
prescribes that the theatre must be con- 
structed within one year which means 
that the theatre ought to have been con- 
structed before 30-9-75. For a variety 
of reasons which have been enumerated 
in detail by the petitioner in his writ pe- 
tition including civil litigation at the in- 
stance of the Guntur . Municipal Council 
about the same plot of land, the peti- 
tioner, it was said, was unable to con- 
struct the theatre within that period. 
The petitioner therefore, looked to the 
help of the Act and made an application 
to the District Revenue Officer, Guntur 
on 26-9-1975 asking for grant of exten- 
sion of time for. the construction of 
the theatre. This application was made 
under R. 17 (4) (c) which empowers the 
licensing authority i.e, the District Re- 
venue Officer to grant further extension 
of time fixed in the original permission 
for the construction of the theatre, This 
application for extension of time was re- 
ceived by the District Revenue Officer on 
27-9-75 but thereafter, he did ‘neither 
Speak nor act, He kept silence. The pe- 
titioner’s application for extension must, 
therefore, be taken to be pending with 
the District Revenue Officer. 


2. The petitioner had, however, re- 
ceived a show cause notice from the 
Government on 31-5-76 calling upon him 
to show cause why the permission grant- 


ed to him: should not be. cancelled for 
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violation of condition No, 13, (The Gov- 
ernment really meant non-compliance 
with condition No. 13), The petitioner 
gave his explanation on 16-6-76 and the 
Government passed its order on 9-1I- 
1977 cancelling the permission granted 
to the petitioner on the ground that he 
had failed to comply with condition No, 
13. It is this order which is challenged 
in this writ petition, 

3. In this writ petition, as I am con- 
sidering only the question of jurisdiction 
of the Government to pass the impugn- 
ed order. I decline to go into other mat- 
ters raised and argued. 


4, The only provision of the Act un- 
der which power of cancellation of a 
permission already granted can be exer- 
cised by the State Government is Sec- 
tion 6 (2) which runs as follows; 


“Subject to the control of the Gov- 
ernment and to any rules made in this 
behalf, the licensing authority, after 
making such enquiry as it deems fit and 
consulting the chief executive officer (by 
whatever designation he may be known) 
of the local authority concerned, may, 
for reasons to be recorded either grant 
or refuse to grant the licence or permis- 
sion applied for”, 


5. This sub-section makes it clear 
that primary authority to grant or re- 
fuse permision is the licensing autho- 
rity which may grant or refuse 
to grant the permission applied for. 
But, such a permission granted by the 
licensing authority is made by the Acti 
subject to the control of the State Gov- 
ernment under S. 6 (2), But the question 
now is: 

‘Is the State Government exercising 
such a power in this case? 

I think not, 

6. It is now settled that the words 
‘subject to control’ would undoubtedly 
confer both appellate as well as revi- 
sional jurisdiction on the State Govern- 
ment and also empower the Government 
to issue quasi legislative general direc- 
tions to the primary licensing authority. 
But over and beyond that, those words 
do not confer any power on the State 
Government. Clearly, they would. not 
empower the State Government to exer- 
cise an original jurisdiction. In other 
words, it is always competent subject to 
other conditions for the State Govern- 
ment to cancel or revoke a permission 
granted by the licensing: authority pro- 
vided there are justifiable’ reasons, In 


this case, if the Government has cancel- 
led the permission granted by the licens- 
ing authority on the ground that the 
granting of such permission by the licens- 
ing authority itself is wrong, I would 
have clearly held that the action is well 
within the powers and the competence of 
the Government (provided of course, 
that such an exercise of power does 
not suffer from other vices), In 
such a case, the Government would 
be exercising its statutory control over 
the activity of the licensing authority 
either by way of appeal or revision. That 
is what S. 6 (2) expects, But in this case, 
the Government cancelled the permis- 
sion on the ground that the petitioner 
failed to fulfil condition No. 13. In doing 
so, if appears to me, that the Govern- 
ment is neither revising nor controlling 
any action of the licensing authority, It 
is directly dealing with the permit hol- 
der and his conduct. What is made sub- 
ject to the control of the Government 
under S. 6 (2) is neither action nor inac- 
tion of the permit-holder, but the action 
of the licensing authority. I am, there- 
fore, of the view that the action of the 
Government in revoking the permission 
granted to the petitioner on the ground 
that the petitioner had failed to comply 
with condition No, 13 is wholly ultra 
vires of the powers of the Government, 


7. There are far more important con- 
stitutional considerations which impel 
me to take this view. Let us turn to 
the language of S, 6 (2) once again. This 
language is capable of giving rise to two 
questions; (a) Control by whom? and (b) ` 
control over whom? It is plainly control 
by the State Government. So much . is 
clear from the language. It is equally 
plain that control is over the licensing 
authority and its activity under S. 6 of 
the Act and not all over the permit-li- 
cence-holder, If we say that State con- 
trol extends to and covers the activity 
of the permit licence-holder, it means 
that we are to that extent supplanting 
the primary authority which is the Dis- 
rict Revenue Officer, by the State Gov- 
ernment. In the parlance, the revisional 
or appellate quasi-judicial power of the 
State Government would be turned into 
original power. This interpretaticn 
would upset the hierarchical two-tier 
system of power set up by the Act fol- 
lowing a long tradition of public admin- 
istration obtaining in British Parliamen- 
tary system. There are undoubted 
constitutional advantages in routing State 


authority through this pyramidical 
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structure of power, although I am not 
blind to its weaknesses of tardy and slow 
action. But some degree of red-tap 
May not prove to be an unmixed curse. 
The District Revenue Officer is the local 
officer on the spot who is expected te 
have personal and iritimate knowledge of 
the whole gamut of facts and situation, 
the consideration of which is relevant 
for granting or refusing permission. He 
is fairly high up in the pyramid of 
power and, therefore, can normally be 
expected to exercise his powers fairly 
and judicially in relation to  citizen’s 
activity protected by a constitutional 
safeguard. The exercise of power by a 
more impersonal body like the State 
Government removed some time by 
hundreds of miles from the scene can- 
not have these salutary advantages. 
Above all, the concentration of political 
and administrative powers in the same 
body of persons cannot but lead ulti- 
mately to unchecked abuse and authori- 
tarianism, This danger to liberty 
first noticed by Montesquieu who erected 
the rampart of separation of powers in 
defence of liberty. But, that doctrine 
dealt with separation of powers between 
the Executive, the Legislature and the 
Judiciary. It is not strictly concerned 
with the modern problems where the 
Executive is increasingly exercising more 
and more administrative powers in addi- 
tion to its political authority. But, we 
can draw lessons from Montesquieu. If 
the same person who wields political 
power also exercises administrative 
power, the fragile parliamentary control 
of public administration already weake2n- 
ed as it is by the system of party whip, 
becomes all the more atrophied and we 
Would be moving perilously close to a 
totalitarian state. We should not forget 
that we are living in dangerous times 
where Parliament is slowly declining in 
its authority (Kecton G.W.). In these 
changing times, the administrative 
Powers wherever possible must be sepa- 
rated from the powers of the political 
executive. The practical relevance of 
Montesquiey is ever-lasting although his 
doctrine is theoretically assailable. Till 
the millennium arrives and the State 
Withers away, diffusion of authority and 
decentralization of powers would remain 
necessary conditions for the survival of 
any democratic society, particularly an 
infant democratic society like ours. When 
therefore a Statute is capable of being 


jinterpreted in more than one way, that 
interpretation based upon the high con- 


Was - 
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stitutional doctrine of .checks and ‘balan-| 
ces must be adopted by the Courts. This 
interpretation, I believe, would be much 
dearer to the freedom loving hearts o 
Locke, Montesquieu and Gandhi. 

8. State of Punjab v. Hari Kishan, 
AIR 1966 SC 1081 is a case which arose 
under the Punjab Cinemas (Regulation) 
Act. Section 5 of that Act corresponds 
in material particulars to Sec. 6 of our 
Act. Section 5 (2) of the Punjab Act 
reads as follows:— 

“Subject to the foregoing provisions of 
this section and to the control of the 
Government, a licensing authority may 
grant licences under this Act to such 
Dersons as it thinks fit, on such terms 
and conditions as it may determine.” 


9. Dealing with S. 5 (2) of the Pun- 
jab Act, the Supreme Court observed: 

“The Control of Government contem- 
Dlated by S. 5 (2) may justify the issue 
of general instructions or directions 
which may be legitimate for the purpose 
of the Act and these instructions and 
directions may necessarily guide the li- 
censing authority in dealing with the 
application for licences. The said con- 
trol may, therefore, take the form of 
the issuance of general directions and in- 
structions which are legitimate and rea- 
sonable for the purpose of the Act. The 
Said control may also involve the exer- 
Cise of revisional power after an order has 


been passed by the licensing authority. It 


is true that S. 5 (2), in terms does not refer 
to the revisional power of the Govern- 


‘ment, but having regard to the scheme 


of the section, it may not be unreason- 
able to hold that if the Government is 
satisfied that in a given case, licence has 
Deen granted unreasonably, or contrary 
to the provisions of S. 5 (1) or contrary 
to the general instructions legitimately 
issued by it, it may suo motu exercise its 
power to correct the said order by exer- 
Cising its power of control.” 

10. This passage makes it clear that 
the controlling power of the Govern- 
ment given by the Statute must operate 
opon the orders of the licensing authority 
and not on the activity of the applicant. 


1l, In this case, the petitioner has 
already made an application to the Dis- 
trict Revenue Officer for the extension 
of time under Rule 17. Any order passed 
by the District Revenue Officer could 
clearly be subject to the control of the 
Government. But the Government can- - 
not cancel the permission of the. peti- 
tioner on the ground that he did not ful- 
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fil condition No. 13. That would be exer- 
cising original authority. | 
12. In view of the above, I allow this 
writ petition with costs and set aside the 
order of the Government. This order 
does not preclude the Government from 
taking such steps as are available to it 
under law. Advocate’s fee: Rs. 150/-. 
Writ petition allowed, 
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C. KONDAIAH, C. J. AND 
P. A. CHOWDARY, J.‘ 
Kollur Lakshmi Koteswararao, Peti- 
tioner v. Govt. of Andhra Pradesh 
and others, Respondents, 
Writ Petn, No. 2032 of 1979, D/- 26-4- 
1979. E 
Andhra Pradesh Land Reforms (Ceil- 
ing on Agricultural Holdings) Act (1 of 
1973), Sec. 7 — Hindu Adoptions and 
Maintenance Act (1956), Pre. — No re- 
pugnancy between two Acts — A. P. 
Act 1 of 1973 not opposed to the basic 
features of Constitution. (Constitution of 
India, Art. 254, 7th Sch., List H, Entry 
18 and List ITZ Entry 15). 
(Paras 3, 4, 8) 


Cases Referred: Chronological Paras 
AIR 1978 Andh Pra 106 (FB) 4, 6, 7 
AIR 1975 Andh Pra 315 (FB) 4 
1956-SCR 393: AIR 1956 SC 676 9 
AIR 1950 FC 59:51 Cri LJ 921 9 


AIR 1947 PC 72:1947 All LJ 382 9 


S. Ramachandra Rao, for Petitioner; 
Govt. Pleader, for Respondents, 


P, A, CHOWDARY, J.:— The Andhra 
Pradesh Act No. 1 of 1975 (Ceiling on 
Agricultural Holdings Act) (hereinafter 
called as the State Act) is once again 
under attack, 


2. The petitioner claims to be the 
adopted son of one late Venkatappaiah 
who died on 20-7-78. The petitioner’s 
claim which was accepted by the Pri- 
mary Tribunal of Land Reforms, Gura- 
zala in CC. No. 868/PLD/75 dated 3-5- 
1977 was that his adoption to late Ven- 
katappaih took place on 12-8-1956 and 
that he was entitled to be treated as 
a major son for the purposes of the 
aforesaid Act. On the basis of those 
allegations as accepted by the Primary 
Tribunal, the petitioner was allowed to 
keep one unit as a major son ina 
total extent of Ac. 64-46 cents belonging 
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to late Venkatappaiah. But the Ap- 
pellate Tribunal reversed this view of 
the Primary Tribunal and held that 
the petitioner’s alleged adoption should 
be ignored for the purposes of the Land 
Reforms Act. This the Tribunal has 
power to do under Section 7 of the 
aforesaid State Act. Against that order 


of the Appellate Tribunal, the peti- 
tioner preferred a statutory revision 
to this court and lost it. Now, the 


petitioner started this round of litigation 
alleging that Section 7 of the aforesaid 
State Act relating to adoptions is re- 
pugnant to the provisions of the Hindu 
Adoptions and Maintenance Act of 1956 
(Union Act No. 78 of 1956). 

3. What the petitioner says is that 
the Union Law of Adoptions and Main- 
tenance which is a Parliamentary en- 
actment is inconsistent with, and there- 


fore it should prevail over the State 
Act, The legal effects of a valid adop- 
tion and the presumptions and the 


proof thereof as provided for under the 
provisions of the Union Law are all 
rendered ineffective, according to the 
petitioner, by reason of Section 7 of 
the State Act. The petitioner, there- 
fore, argues that Section 7 of the State 
Act, should be treated as invalid. For 
the purposes of this judgment, we 
assume that there is inconsistency in the 
popular sense between the provisions 
of the State Act and the Union Act. 
But even so, we hold no situation of 
repugnancy known to Constitutional 
Law is created rendering the State Act 
invalid. Our reasons are as follows:—~ 


4. The State Act is one enacted on 
item 18 of the State list of the 7th 
Schedule to the Constitution. Item 18 
reads as follows:— 

“Land, that is to-say, rights, in or 
over land tenures including the relation 
of landlord and tenant and the Collec 
tion of rents; transfer and alienation of 
agriculture land; land improvement 
and agricultural loans, colonization.” 
That the aforesaid State Act falls under 
item 18 of the State List is-a fact 


which has crucial significance for this 
case. Maddukuri Venkatarao v. State 
of Andh Pra AIR 1975 Andh Pra 315 


(FB) and Tumati Rangayya v. State of 
Andh Pra AIR 1978 Andh Pra 106 (FB) 
authoritatively ruled that the State Act 
falls under Item 18 of the State - List. 
The State Act is, therefore, a piece of 


1973 - 


legislation on a State subject and. valid 
when enacted. On the other hand, it 
is equally undeniable that the afcre- 
said Union Law falis -under Item 15 
of the concurrent list of the 7th Sche- 
due to the Constitution. The Urion 
law is also equally a valid piece of 
legislation but being enacted on an 
item in the concurrent list. The Zact 
that needs to be emphasized in this case 
is that these are. two validly enacted 
pieces of legislation, one'on the Srate 
List and the other on the concurrent 
list. The question then is simple. Wen 
under our Federal Constitution, =w0 
competent legislatures validly er.act 
two different laws, both within the 
demarcated fields of their respecive 
jurisdiction but one on concurrent Sst 
and the other on the State List caz a 
question of a repugnancy arise at all 
rendering one of those “Acts invalid and 
inoperative? 


5. Dicey, once said federalism is 
legalism. In the domain of Constitu- 
tion Law, common sense alone is ot 
a safe guide. We have to wrestle a 
lot with abstract concepts, It is 
` necessary to keep the distinction be- 
tween a law which is void ab initio 
and a law which is valid when enact~ 
ed and becomes invalid subsequeniy. 
To appreciate this distinction, it is ap- 
propriate to borrow and adopt. ihe 
philosophical categories of “being” and 
“becoming”, 


6. A Legislative enactment can ke a 
void law under our Federal Const.-u- 
tion if it transgresses the constituticnal 
limitations enacted either in the fo-m 
of fundamental rights or other consti~ 
tutional legislations such as Articles 301 
and 309 of the Constitution or because, 
the particular legislature altogether 
lacks in legislative competence to en- 
actalaw under the Federal distribution 
of powers as envisaged by Part XI of 
the Constitution. These are cases of 
‘void’ laws in the State of their ‘being’. 
But a State Law may be valid wen 
enacted on one of the matters in the 
Concurrent list. But, it may yet be- 
come invalid for reasons of its incen- 
sistency with an existing law or a fresh 
Parliamentary enactment on the con- 
current list. This is a case of a vid 
law ‘becoming’ invalid. It is to nis 
category of situation and to it alone 
the technical doctrine of repugnamcy 
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has any application. In other situa- 
tions, if the State Law in its state of 
“being” is valid because the: law in 
its pith. and substance is'a State sub- 
ject, it continues. to be so valid not- 
-withstanding the fact of some factual 
inconsistency with a Parliamentary 
enactment. Therefore, only under Arti- 
cle 254 of the Constitution where two 
valid laws both on concurrent list meet 
on a path of collision, the technical 
doctrine of -reépugnancy would apply. 
It follows, therefore, that except in a 
case falling under Article 254 of the 
Constitution, the question whether the 
State Law has “become” invalid is 
neither raised nor asked in’ constitu- 
tional law. The language of the Arti- 
cle 254 as to-day interpreted by our 
Courts permits the question of re- 
pugnancy to be raised only in relation 
to: legislative disputes. touching the 
material _ included in the Concurrent 
list and on no other. In a Full Bench 
judgment of this Court revorted in 


Tumati -Rangayya v. State of Andh 
Pra (AIR 1978 Andh Pra 106) it was 
authoritatively laid down after a 


thorough and exhaustive reading of the 
judgment of.the Federal Court and the 
Supreme Court that. the question of 
repugnancy can arise only with refe- 
rence to a legislation falling under the 
concurrent list. Incidentally, we may 
mention that that was a.case where 
the validity of the present State Act 
was challenged. but no one appears to 
have thought it arguable that the pre- 
sent State Act could be attacked on 
the ground of its being inconsistent 
with the Hindu Adoptions and Main- 
tenance Act. 


7. However, we may mention that 
we are aware of the legal possibility 
of the State. Law. being over-ridden by 
a Parliamentary enactment outside 
Article 254 of the Constitution. There 
can be cases like Tumati Rangayya. v. 
State of Andh Pra (supra) a classic 
example where there is a collision be- 
tween the State enactment and an en- 
actment of the Parliament. But the 
question of superior efficacy of the 
Parliamentary Law arose because, both 
the State law and the Parliamentary 
law are on the same line of the same 
List. 

8. In view of the fact that the pre- 
sent State Act is on a State subject 
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viz, Item 18 of the State List and the 
Union Law is on a concurrent subject, 
we hold that the preconditions for the 
application of the constitutional doct- 
rine of repugnancy are not attracted. 
The only argument of the petitioner 
that the Andhra Pradesh Act No. 1 of 
1975 (Ceiling on Agricultural Holdings 
Act) is invalid as being repugnant to 
the Union Law of Hindu Adoptions and 
[Maintenance Act, has therefore to be 
leletei as totally misconceived. 


9. Before closing this case, we may 
refer to the observations made by the 
Privy Council in Megh Raj v. Alah 
Rakhia (AIR 1947 PC 72) and the 
observations of our Federal Court in 
Lakhi Narayan v. Province of Bihar 
(AIR 1950 FC 59) and of the Supreme 
Court made in Tika Ramji v. State of 
U. P. (1956 SCR 393). In the Privy 
Council case, the validity of the Pun- 
jab Restitution .of Mortgaged Lands 
Act (Act IX of 1938) passed by the 
Punjab Legislature was challenged. The 
Privy Council held that: 


“Section 107 of 1935 Government 
pf India Act (More orless corresponding 
to the present Article 254 of our Con- 
stitution) has no application where the 
province could show that it was act- 
ing wholly within its powers under 
the Provincial List and was not rely- 
ing on any power conferred on it by 
concurrent list and accordingly ques- 
tions of repugnancy do not arise in 
such a case.” 


This is also the view taken by our 
Federal Court in Lakhi Narayan v. 
Province of Bihar (supra). In Tikka 
Ramji v. State of UP (supra) the Sup- 
reme Court made a similar observa- 
tion by holding that: 


of repugnancy could 
arise where Parliamentary Legis- 
lation and State Legislation occupied 
different fields and dealt with separate 
and distinct matters even though of a 
cognate and allied character.” 


"no question 


10. In view of the above settled 
position of law, we dismiss this Writ 
Petition. 





Petition dismissed. 
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MADHAVA REDDY AND JEEVAN 
REDDY, Ju. 


K. Vamana Rao, Petitioner v. The 
District Social Welfare Officer (Land 
Acquisition Officer), Karimnagar and 
others, Respondents. 

Writ Petn. No. 5414 of 1978, D/- 


1§-4-1979. ` 

Land Acquisition Act (1894) {as am- 
ended by Act 22 of 1976), S. 4— Power 
to issue notification under -—— Vests only 
in District Callector as defined by Sec- 
tion 3 (8) of Andhra Pradesh General 
Clauses Act by virtue of said State 


Amendment. (Para 7) 
Cases Referred: Chronological Paras 
(1978) W. P. No. 5707 of 1978 (Andh 

Pra) 1 


Pratap Reddy, B. Sudakshan Reddy, 
for Petitioner; Govt. Pleader for Land 
Acquisition on behalf of the Respon- 
dents. 

JEEVAN REDDY, J.:-—- The first point 
raised in this writ petition, challenging 
a notification issued under Section 41 
of the Land Acquisition Act, is that 
the notification has been issued by the 
Collector in the name of the Govern- 
ment which he cannot do and that, 
therefore, the notification itself is vitiat- 
ed. This point has been negatived by us 
in our judgment delivered a little 
while ago, in W, P. No. 5707 of 1978, 
following a Bench decision of this Court 
in another matter. 


2. The second question raised in this 
writ petition, however, appears to he 
substantial. The contention is that, in 
this case, the notification has not been 
approved even by the District Collec- 
tor, but by the District Revenue Off- 
cer, This contention has been conceded 
in the counter; but, it is submitted that 
the same is good and valid for the rea- 
son, it is stated, that the powers of 
the District Collector are delegated to 
the District Revenue Officer by virtue 
of the notification contained in G.O.Ms. 
No. 77, dated 22-1-1968, issued under 
Section 3 of the Andhra Pradesh Dis- 
trict Collectors’ Powers (Delegation) 
Act, 1961. . . 

3. Section 3 of the Andhra Pradesh 
District Collectors’ Powers (Delegation) 
Act, 1961, empowers the State Govern- 
ment to authorise, by a notification in 
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the Andhra Pradesh Gazette, any Joint 
Collector or any other officer of tne 
Revenue Department, not below tne 
rank of a Deputy Collector, to exercise 
all or any of the powers vested by or 
under any law, in the District Collec™or 
and may, in like manner, withdr=w 
such authorisation, There are two prv- 
visos to that section, viz:— 

“Provided that no authorisation wi- 
der this section shall prevent the Ts- 
trict Collector from exercising in such 
cases as he deems fit, all or any of the 
powers exercisable by the Joint Collec- 
tor or other officer by virtue of the €t- 
thorisation aforesaid : È 

Provided further that where in r2- 
spect of any case, the District, Collec:or 
exercises his powers, the Joint Colex- 
tor or other officer authorised under 
this section shall not exercise his pow- 
ers in respect of the same case,” 

4. G.O.Ms. No. 77 has been  isst2d 
under the aforesaid provision; para- 
graph 2 (1) thereof clearly says:— 


“All correspondence in his Collectes 
office shall be carried out in the name 
of the District Collector. Where any sia- 
tutory power can be exercised only 3y 
the District Collector as defined by 
Section 3 (8) of the A, P. General 
Clauses Act, the preliminary examim- 
tion of a case may be made by the Täs- 
trict Revenue Officer or the Persozal 
Assistant as the case may be, in accord- 
ance with the distribution of work n-w 
ordered, but the final order should >e 
passed by the District Collector........” 


5 Under paragraph 3, the Govera- 
ment approved the distribution of work 
“between the Collector, the 
Revenue Officer, and the Personal ss- 
sistant to the Collector as proposed by 
the Board of Revenue, with slight 
modifications. Among the subjects <e- 
served for District Revenue Officers, 
item 17 is “Land Acquisition”, It resis 
as follows:— ` 

“17, Land Acquisition: 

(1) The Land Acquisition Act (Cenr- 
tral Act 1 of 1897), 

(2) The Requisition and Acquisition 


of Immovable Property Act......... 4 

6. The Andhra Pradesh Genezal 
Clauses Act defines the expressions 
“Collector” and “District Collectac’, 
separately. The expression “Collectes” 


is defined in clause (6) of Section 3. It 


reads as follows: — 


- Janata Recres-ion 


District . 
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-*(§) Collector:— “Collector” shall in- 
clude every officer who; for the time 
being, is authorised to exercise the pow- 
ers of a Collector.” 

The expression “District Collector” 
has been defined in clause (8) of Sec- 
tion 3, which may also be set out:— 

“8. District Collector: “District Col- 
lector”: shall mean the Chief Local Offi- 
cer in charge of the Revenue Admin- 
istration of a District.” 


7. It is thus clear that there is a 
clear distinction between ‘Collector’ 
and “District Collector”. Now, accord- 


ing to paragraph 2 (1) of G.O.Ms, No. 
T7, where a power has been vested in 
the “District Collector” as defined by 
Section 3 (8) of the Andhra Pradesh 
General Clauses Act, any statute, in 
such cases the final orders can be pass- 
ed only by the District Collector, 
though it may be that the preliminary 
examination is done by some other offi- 
cer. Now Act 22 of 1976, which amends 
the Central Act, speaks of “the Dis- 
trict Collector” and not of “Collector”, 
In Sec, 4 of the Central Act, after the 
words “appropriate Government”, the 
words “or the District Collector’ are 
added. Since the power to issue a noti- 
fication under Section 4 is vested only|~ 
in the District Collector, by virtue of 
the said State amendment, that power 
can be exercised only by the District 
Collector, and by none else, as per 
G.O.Ms. No, 77. Since in this case the 
notification has been, admittedly, ap- 
proved by the District Revenue Officer, 
the same is bad and is, accordingly, 
quashed herewith. 

8. The writ petition is allowed but, 
in the circumstances there shall be no 
order as to costs, Advocate’s fee Rs. 150. 

Petition allowed. 
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KONDAIAH AND SEETHARAMA 
REDDY, JJ. 


Janata Recreation Centre, Gullapalli, 


Petitioner v. State of Andhra Pradesh 
and others, Respondents. 
Writ Petn, ‘Nos. 5768, 5860 etc. of 


1978 and 5, 49, etc. of 1979, D/- 15-2- 
1979. 

(A) A. P. Gaming Act (27 of 1974), 
Ss. 2 (2), 3, 4, 5, 6, 9 and 11 — Consti- 
tutional validity — Provisions do not 
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violate Arts. 14, 18 (21) (c) amd 21 of the 
Constitution. 


Re. S. 2 (2): There is no discrimina- 
tion made between one club and an- 
other club or between one society or 
another society. The distinction is only 
between a club or society or association 
of persons and other house or room or 
tent where any instruments of gaming 
are and other house or room or tent 
where any instruments of gaming are 
kept or used for the profit or gain of 
the person owning and the classification 
is reasonable, Art, 14 of the Constitu- 
tion is not therefore attracted as the 
classification is made on intelligible dif- 
ferentia. (Para 21) 


Re. Ss. 3 & 4: There is no illegality 
or unconstitutionality in the provisions 
of Ss. 3 and 4. which provide for 
punishment of such of the persons who 
are found to be guilty of the offence of 
opening or maintaining common gaming 
house and those found gaming ina 
common gaming house, (Para 22) 

Re. S. 5: The expression ‘has reason 
to belive’ in S. 5 (giving power to enter, 
arrest, seize etc.) is not in any way 
arbitrary, The very fact that the au- 
thorities indicated therein are very re- 
sponsible officers and the persons to 
whom the warrant is issued being a 
police officer not below the rank of a 
Sub Inspector shows that the  Legisla- 
ture thought that the interests of the 
citizens would be safe in the hands of 
such responsible officers who are ex- 
pected to discharge the duties properly, 
fairly and justly. Such power is not 
only not arbitrary but is really neces- 


sary to implement the provisions of the - 


Act strictly and effectively. The sub- 
jective satisfaction of the concerned 
authority under the Act to whom the 
power is given to issue a warrant need 
not be suspected to be abused. The con- 
tention that the police officers should 
not be allowed to enter their premises 
of the clubs as they are becoming a 
menace to them and they are creating 
harassment and trouble and infringing 
their fundamental rights of privacy, 
cannot be acceded to. The police offi- 
cers or other authorities would be pre- 
vented from discharging their duties in 
the interest of public if any prevention 
is ordered by judicial. interference. 
Therefore, there is no illegality in S., 5. 

(Para 23) 
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Re. S. 9: The contention that 5S. 9 is 
arbitrary and unconstitutional has no 
force, Reasonable suspicion of any 
police officer itself is not sufficient as, 
ultimately, it has to be proved in a 
court of law. This provision is really 
essential to put down the evil of gam- 


ing like mutka or satta. (Para 26) 
Re. S. 11: S. 11 is constitutionally 
valid, Ss, 9, 10 & 11 go together. 


Whereas S. 9 provides for punishment, 
S. 10 envisages the exercise of the 
power conferred upon a police officer. 


S. 11 requires the satisfaction of the 
Magistrate that the police officer who 
Seized it has reasonable ground for 


Suspecting that the thing so seized was 
an instrument of gaming. S. 11 must be 
read with the provisions of S. 10 (2). 
The police officer is empowered under 
S. 10 (2) to seize all moneys and in- 
struments of gaming and all things 
reasonably suspected to be instruments 
of gaming found in ‘a public place, 
thoroughfare or street. The presumption 
indicated in S. 11 is also rebuttable but 
not absolute. (Para 26) 


The provisions of the Act cannot be 
said to provide for a periodical police 
approach and they could not be said to 
amount to unreasonable restrictions of 
the citizens’ right to form associations 
or unións envisaged under Art. 19 (1) 
(c) of the Constitution, nor would it be 
said that the entire Act violates the 
right of liberty of a citizen guaranteed 
under Art. 21; nor is it oppressive or 
an example of all the elements of cri- 
minal law relating to proof or mens rea 
being totally dispensed with, 

(Para 27) 

(B) Constitution of India, Art. 226 — 
Writ petitions by some societies (clubs) 
contending that Ss. 2,3,4,5,6,9 and Ii 
of Andhra Pradesh Gaming Act, 1974 
violate Arts. 15, 19 and 21 — Petitions 
dismissed as filed by societies which are 
not citizens, (Para 28) 
Cases Referred: Chronological Paras 
AIR 1975 Andh Pra 297 7 28 
AIR 1965 SC 307: 1965 (1) Cri LJ 347 
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S. Ramachandrarao, J. Eswaraprasad, 
E. Manohar, P. L. Narasimha Sarma, 
V. Narasimhareddy and Miss V. Lak- 
shmi Devi, for Petitioner; Govt. Pleader 
for G.A.D., for Respondents, 

KONDAIAH, J.:— This batch of writ 
petitions challenges the  constitutioral 


1979 


validity of the -provisions of Ss. 2, 3, 4, 
5 6, 9 and 11 of the Andhra Prade-h 
Gaming Act, 1974 (hereinafter called. 
the Act), on the ground. that they v- 
late the provisions of Arts. 14, 19 =d 
21 of the Constitution of India. 


2. The facts in all these writ peï- 
tions are similar. However, for the saze 
of convenience we will refer to 723e 
facts in W. P. 5768/78. 


3. The petitioner Janata Recreatwn 
Centre is a registered society, whe 
activities according to the Memorar- 
dum of Articles .of the Association, are 
basically and essentially cultural ac i- 
vities. Its object is to promote cultizal 
and social welfare of. its. members 3y 
providing amenities for cultural, socal 
and recreational activities. to its mem- 
bers and also to promote fine arts and 
diffusion of useful knowledge and £30 
encourage and participate in dramas, 
literary competitions, dance and ot-=r 
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games. Their members are  respectekle 
persons of the locality and sometirres 


play cards but they do not indulge in 
gaming and the club is not a gambling 
house. It is alleged that the lacal po =te 
are often raiding the club premises zd 
harassing the members of the club and 
creating lot of inconvenience and £50 
interfering with their personal libexty 
and privacy by arbitrary exercise of 
the police powers. capriciously and mula 
fide. The petitioner, therefore, seeks to 
declare the provisions of the sections. of 
the Act mentioned above as uncon=ti- 
tutional, invalid and illegal. The p=i- 
tioner also seeks an injunction restrem- 
ing the respondents and their suborii- 
nates from interfering in any man-er 
whatsoever with the activities of the 
club, 


4. A counter has been filed on ke- 
half of the respondents contending ir. er 
alia that all the provisions of the ct 
are intra vires, valid and not violat*ve 
of Arts. 14, 19 and 21 of the Const*au- 
tion, that the police authorities zre 
empowered to maintain law and or ter 
and discharge their duties in accomd- 
ance wtih law and no harassment or 
inconvenience has been caused to she 
members of the club and. that the Gaw- 
ing Act has been enacted to. put dcwn 
‘the. evil of gambling which is rampant 
in the State and there. is, no merit in 
the writ. petition. .. ; 
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5. Before- .examining the. constitu- 
tional validity or otherwise of the seve- 
ral provisions of the Act on which the 
attack is. being made by the petitioner, 
we may profitably refer to the scheme 
of the Act. The Act has been enacted 
by the Andhra Pradesh Legislature to 
consolidate and amend the law relating 
to the punishment of gaming and the 
keeping of common gaming houses in 
the State. Prior to the Act ccming into 
force on 23rd Aug., 1974 when it was 
published in the Gazette of Andhra 
Pradesh after receiving the assent of 
the Governor on 22-8-1974, the Andhra 
Pradesh (Andhra Area) Gamirg Act of 
1930 and the Andhra Pradesh (Telan- 
gana Area) Gambling Act of 1305 F. 
were in force in the Andhra area and 
the Telangana area respectively. By 
Section 17 of the Act the aforesaid two 
acts have been repealed although the 
previous operation of the repealed Act 
was saved and anything done or any 
action taken in exercise of any powers 
conferred by or under the said repealed 
Acts shall be deemed to have been 
done or taken in exercise of the pow- 
ers conferred by or under the present 
Act as if this Act was in force on the 
respective dates. Hence, the present 
Act has been enacted to have one com- 
mon Act for the entire Andhra Pra- 
desh. 


6. S. 1 indicates the short title and 
commencement of the Act. S. 2 pro- 
vides for determinations. $. 2 (1) defines 
‘common gaming house’. 2. (2) de- 


fines. ‘gaming’ and playing a game for 


winning or prizes in money or other- 
wise and includes playing a game of 
mutka or satta and lucky board and 
wagering or betting, except where such 
wagering or betting takes place upon 
horse races, as specified therein. S. 2 
(4) defines ‘instruments of gaming’ 
which is an inclusive definition. It in- 
cludes cards, dice gaming tables, or 
clothes, boards, or any other article 
used or intended to be used as a sub- 
ject or means of gaming, any document 
used or intended to be used as a regis- 
ter or record or evidence of any gam- 
ing, the proceeds of any gaming and 
any winnings or prizes in money of 
otherwise, distributed or intended to be 
distributed in respect of any gaming. 


7. S. 3. provides for penalty for open- 
ing a common gaming house, whereas 
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S. 4 indicates the punishment for being 
found. gaming in a common gaming 
house. The Explanation to S. 4 draws a 
presumption that any person found in 
any common gaming house during 
gaming therein shall be deemed to have 
been present there for the purpose of 
gaming. 

8. S. 5 empowers any salaried judi- 
cial or executive magistrate or any 
Folice officer not below the rank of an 
Asstt. Commissioner of Police or the 
Dy. Superintendent of Police to autho- 
rise by warrant any police officer not 
kelow the rank of Sub-Inspector to 
enter a common gaming house, arrest 
ell persons found therein, to search 
all such persons and all parts of such 
_Flace; and seize all moneys found with 
such persons, instruments of gaming 
and all moneys and securities found in 
taat place. 


9 S. 6 makes the instruments of 
gaming found in a place entered or 
searched under S. 5 to be evidenced 
that the place is a common gaming 
house. 


10. Under S. 7, the Explanation to 
=. 4 or clause (2) of sub-sec. (1) of Sec- 
tion 5 or S. 6 is not applicable to per- 
Sons found in a premises or place be- 
longing to or occupied by a club, so- 
ciety or other association of persons, 
whether incorporated or not, unless 
Such persons are actually found gam- 
ing in such premises or place. 


11. Under S. 8 instruments of gam- 
ing ete, found in a common gaming 


house may be ordered to be destroyed 


or forfeited on conviction. 


12. S. 9 (1) provides for punishment 
of imprisonment for a term which may 
extend to three months or fine which 
may extend to three hundred rupees or 
both, to persons found gaming or rea- 
sonably suspected to be gaming in a 
public street or thoroughfare or in any 
glace to which the public have, or are 
permitted to have, access. S. 9 (2) pro- 
vides for imprisonment of one month or 
fne of Rs. 50 or both, if anyone is 
found setting any birds or animals to 
‘fight or is reasonably. suspected to be 
aiding or abetting such fighting of birds 
cr animals in a public street or tho- 
roughfare or in any place to which the 
‘public have, or are permitted to have, 
éccess, 


13. S. 10 empowers a police officer 
to arrest without warrant for gaming 
or setting birds or animals to fight in 
public street or place and to seize 
moneys, instruments or gaming birds 
and animals. 

14. S. 11 indicates presumption of 
proof of gaming in respect of anything 
seized under sub-sec, (2) of S. 10 in 
case the Magistrate is satisfied that the 
police officer who seized it has reason- 
able ground for suspecting that the 
thing so seized was an instrument of 
gaming, 

15. S. 12 provides for destroying or 
forfeiting the instruments of gaming 
etc. found in the public street or place. 

16. Under S. 13 identification of per- 
son concerned who is examined as wit- 
ness is provided for. 

17. Under S, 14 payment of portions 
of fine to informants is made permis- 
sible. l 

18. S. 15 makes it clear that 
provisions of the Act shall not 
to games of skill 
played. 


19. S, 16 empowers the State Gov- 
ernment by notification in the A. P. 
Gazette to make rules for carrying out 
all or ony of the provisions of the Act 
whereas under S, 17 the earlier An- 
dhra Pradesh Gaming Act, 1930 and 
Andhra Pradesh Gambling Act, 1305 
F. are repealed, 


20. This in short is the scheme of 
the Act: The scheme of the Act indi- 
cates that the prime intendment and 
object of the Act as disclosed from the 
several provisions of the Act is to era- 
dicate the evil of gaming and also to 
see that no common gaming house is 
kept by anyone. The definition of ‘gam~ 
ing’ under S. 2 (2) is of wide import 
so as to take in any game played for 
winnings or prizes in money or other- 
wise and includes playing a game of 
mutka or satta and lucky boards. Mutka 
or satta has become a menace to society 
in several areas of Andhra Pradesh and 
makes many innocent middle class and 
lower middle class and poor citizens 
lose their entire property and the pre- 
valence of this evil has made the Legis- 
lature make this definition of gaming 
in very wide terms. The definition of 
‘common gaming house’ also is similarly 
of 2 wide import. It takes in all types 
of gaming except wagering or betting 


the 


apply 
only wherever 
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on horse races on the days when tke 
horse race takes place and that tso 
within the-enclosures and with a licens- 
ed book-maker, Several categories: of 
gaming as indicated in cls, (a), (b), (€), 
(d), (e) and (f) of sub-sec, (1) of Sec. 2 
are brought within the definition Ê 
“common gaming house” even though 
some of the places are not actual 
houses, 


2%. S. 2 (2) which is. attacked 3y 
the petitioners as unconstitutional and 
as violative of Art. 14 may be consider- 
ed. S. 2 (1) Gi) deals with any form of 
gaming other than those specified in 
cls. (a), (b), (c), (d), (e) and (f) of swo- 


sec. (1) of S. 2. In respect of such 
classes of gaming, any house, roon, 
tent, enclosure, vehicle, vessel or any 


place whatsoever in which any instru- 
ments of gaming are kept or used jor 
profit or gain would come within mae 
definition of ‘common gaming hous’. 
Any place where any instruments of 
gaming are kept or used for profit or 
gain would come within the -definiton 
of “common gaming house’, Any plece 
where any instrument of gaming is 
kept or used for profit or gain of the 
person owning, occupying or using such 
house is a “common gaming house”. 
Explanation to S. 2 (1) (ii) makes it 
clear that even though there is no pro- 
fit or gain for the club, society or asio- 
ciation of persons, if its premises are 
used or kept for the purpose of gan- 
ing, it shall be deemed to be a ‘cam- 
mon gaming house’. The submissior of 
Sri P. L. N. Sharma is tbat there is 
clear discrimination between a club, 
society or association of persons snd 
any other house, room or tent indicat- 
ed in Section 2 (1) (ii). We do not ind 
any discrimination between one cub 
and another club or between one 3o- 
ciety or another society. The distinc- 
tion is only between a club or society 
or association of persons and otner 
house or room or tent where any än- 
struments of gaming are and omer 
house or room or tent where any in- 
struments of gaming are kept or wed 
for the profit or gain of the person 
owning and is distinguishable on rea- 
sonable classification, The intendment of 
the Act is to bring in such of the 
houses, rooms, tents or places within 
the definition of ‘common gaming hose’ 
when they are used for keeping or 
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using instruments of gaming for profit 
or gain to the person owning or keep- 
ing the premises. In the case of clubs, 
when once any persons are found to be 
doing the act of gaming, the. club would) - 


come within the definition of ‘common 


gaming house’ although there may not 
be any profit or gain for the club. We, 
therefore, find that Art. 14 of the Con- 
stitution is not attracted as the classi- 
fication is made on intelligible differen- 
tia. 

22. We do not find any illegality or}. 
unconstitutionality in the provisions of 
Ss. 3 and 4 which provide for punish- 
ment of such of the persons who are 
round: to be guilty of the offence of 
Opening or maintaining common gam- 
ing houses and those found gaming in a 
common gaming house, Punishment has 
to be provided with a view to see that 
the evil of gaming is put down or era- 
dicated. The Explanation to S. 4 is 
sought to be attacked as irrebuttable 
presumption is created in favour of the 
prosecution in respect of persons who 
are present in a common gaming house. 
True, this Explanation would presume 
that all those persons who are found 
in a common gaming house are present 
for the purpose of gaming, The pre- 
sumption is only rebuttable. It can be 
disproved by positive evidence by the 
person who is alleged to have commit- 
ted this offence, Further, this presump- 
tion would not apply to persons found 
in a premises or place belonging to or 
kept by club, society or other associa- 
tion of persons, unless such persons arè 
found gaming in such places or pre- 
mises. This is provided for under S. 7. 
The complaint of Mr. S. Ramachandra- 
rao that any person found in a club 
with a pack of cards is liable to be 
punished under the provisions of this 


- Act cannot be acceded to, The prose- 


cution must positively prove that a per- 
son found in a club has engaged him- 
self in the offence of gaming within the 
definition of S. 2 (2) in order to make 
him liable. for punishment under S. 4. 


23. We shall new deal with 5S. 5 
whose constitutionality is very much 
attacked. This section provides power to 
a salaried judicial or executive magis- 
trate or any police officer not below 
the rank of Assistant Commissioner of 
Police within the area under the juris- 
diction of the Commissioner of Police 
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of Hyderabad, and a Deputy Superin- 
tendent of Police elsewhere to issue a 
warrant to any police officer not below 
the rank of Sub-Inspector to enter a 
common gaming house or arrest per- 
sons therein, to search them and seize 
the instruments of gaming and all other 
articles found therein. The submission of 
Sri Ramachandra Rao is that the power 
to enter, arrest, seize etc. is entrusted 
to a police officer on his having reason 
to believe that any place is used as a 
common gaming house. The expression 
lhas reason to believe’, is not in any 
way arbitrary under which where the 
concerned authority has reason to be- 
lieve on the material available to him 
that any place is used as, a common 
gaming house, he could issue the war- 
rant to any police officer not below the 
rank of Sub-Inspector. The very fact 
that the authorities indicated therein 
are very responsible officers and the 
persons to whom the warrant is issu- 
ed being a police officer not below the 
rank of a Sub-Inspector shows that the 
Legislature thought that the interests 
of the citizens would be safe in the 
hands of such responsible officers who 
are expected to discharge the duties 
‘properly, fairly and justly. Such power 
is not only not arbitrary but is really 
necessary to implement the provisions 
of the Act strictly and effectively, But 
for this power, the police officer would 
not be able to enter the premises of a 
club or any common gaming house and 
Itake proper and necessary action to 
prevent this evil, charge the persons 
ho are responsible for the offence 
committed under Act, The subjective 
atisfaction of the concerned authority 
under this Act to whom the power is 
given to issue a warrant need not be 
suspected to be abused. Even if any 
individual officer or authority has ex- 
ceeded his limits of power or jurisdic- 
tion vested in him under the Act, he 
may be proceeded against by the ag- 
\zrieved party or persons by not com- 
olaining against him to his higher au- 
thorities, but by filing criminal com- 
>laints, resorting to the aid of common 
"aw. In this context we may also add 


shat the petitioners’ contention that 
she police officers should not be allow- 
ed to enter their premises of the clubs 
as they are becoming a menace to them 
and they are creating harassment and 


4 
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trouble and infringing their fundamen- 
tal rights of privacy, cannot be acced- 
ed to. The police officers are entrusted 
with the onerous duty to maintain law 
and order. The Court also cannot issue 
an injunction or direction to the police 
officers not to discharge their duties in 
this regard. That apart, the police offi- 
cers or other authorities would be pre- 
vented from discharging their duties in 
the interest of public if any prevention! . 
is ordered by judicial interference. We 
do not, therefore, find any illegality in 
Section 5. 

24. Under S. 6, the instrument of 
gaming found in a place entered or 
searched under S, 5, will be evidence 
and it shall be presumed that the place 
is a common gaming house. The pre- 
sumption is only rebuttable but not 
absolute. It depends upon the particu- 
lar circumstances of the case. 


25. S. 7 is not the subject of attack, 
In fact, this provision is favourable to 
the petitioners. It would take away the 
rigors of some of the presumptions in- 
dicated above. The validity of S. 8 is 
also not in dispute. 


26. We shall now deal with S. 9. 
Mr. Ramachandra Rao presses upon us 
that even on a mere suspicion that a 
person is gaming, he is liable to be 
punished. This provision is arbitrary 
and unconstitutional. S. 9 would apply 
only to a case of gaming in any public 
street or thoroughfare or any place to 
which the public have or are permit- 
ted to have access. The gaming in a 
public street or place or. thoroughfare 
is a more Serious offence. Not only a 
person who is found gaming in a pub- 
lic place, street or thoroughfare but a 
person who is reasonably suspected to 
be gaming in any such public place is 
liable to be punished with imprison- 
ment for a term which may extend to 
three months or with fine which may 
extend up to Rs. 300 or with both. The 
rigour is in respect of the offence of 
gaming being committed in a public 
street, place or thoroughfare which is 
not in public interest and which is 
sought to be avoided by the Legisla- 
ture, at any cost, Hence, the reasonable 
suspicion of any police officer itself is 
not sufficient as, ultimately, it has to 
be proved in a court of law. This pro- 
vision is really essential to put down 
the evil of gaming like mutka or satta, 
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The Legislature must be deemed to 
have made this provision with a vi=w 
to eradicate this evil. of gaming. S. 11 
which is said. to. be unconstitutional, in 
our view, is valid. The petitioners have 
not attacked the validity of -S. IQ. 
which empowers a police officer to. =r- 
rest and search without any warrant 
any person referred to in S. 9: 5s. 9, 
10 and 11 go together. Whereas Sec. 9 
provides for punishment, 
sages the exercise of the power confer- 
red upon a police officer, S. 11 requires 
the satisfaction of the magistrate -that 
the police officer who seized it has rza- 
sonable ground for suspecting that. fhe 
thing so. seized was an instrument of 
gaming. S. 11 must be read with the 
provisions of S. 10 (2). The police Ñ- 
cer is empowered under S. 10 (2: to 
seize all moneys and instruments of 
gaming and all things reasonably sus- 
pected to be instruments of gaming 
found in a public place, thoroughfare 
or street. The presumption § -indiceted 
in S, 11 is also rebuttable but wot 
absolute, 


27. We are unable to- agree with the 
petitioners that the provisions of ~he 
Act provide for a periodical police ap- 
proach and they amount to wunreason- 
able restrictions of the citizens’ right 
to form associations or unions envisag- 
ed under Art. 19 (1) (c) of the Consti- 
tution, nor do: we agree with their piea 
that the entire Act violates the right 
of liberty of a citizen guaranteed urcer 
Art, 21. Nor is it oppressive. This is 
not a bill of pains and pleasure as 
sought to be argued by the writ resti- 
tions. Nor is it an example of all he 
elements of criminal law - relating to 
proof or mens rea being totally <is- 
pensed with. This view of ours gains 


support from a decision of the Supreme © 


Court in Krishna Chandra v.- State of 
Madhya Pradesh (AIR 1965 SC 397) 
wherein the provisions -of Sections 6 
and 8 of the United States of Gwaor, 
Indore and -Malwa (Madhya Bharat) 
Gambling Act are held to be not con- 
Stitutionally bad as offending eifner 


Art. 19 or 21 of. the Constitution, These- ‘ 


in the definitions of ‘gaming’ and ‘c=m- 
mon gaming house’ are of wide imzort 
as in the instant case. It was held =aat 
gambling is an evil and the interests 
of public order, morality or the gene- 
ral public require that it be eradicated 


Janata -Recreation Centre v. State (Kondaiah J J 


to superior officers 


S. 10 eri- 


[Prs. 26-28} A.P. 271 
and with regard to the. word ‘suspect- 
ing’ in'S. 6, speaking for the Court, 


Hidayatullah J, .. (as he then was) ob- 


served: at page 311:— 
“Tt is clear that the power is given 
who are expected 
to act reasonably and after due satis- 
faction. But the matter does not end 
there. After. the arrests and seizures 
have been made the officer who enter- 
ed the-place and seized the articles 
has to satisfy the Court that his sus- 
picions were based on reasonable 
grounds. and it is only then that the 
burden is shifted to the accused to 
prove his innocence. Though the word 
used in. S. 6 is ‘suspecting’ in actual 
proof this suspicion must be demon- 
strated to be reasonably based. The 
safeguards, thus, are (a) the existence 
of credible information, (b) the seizure 
of articles suspected. to be instruments 
of gaming which bear out the infor- 
mation on which action is taken, and 
(c) proof to the satisfaction of the 
Court that there are reasonable grounds 
for holding that the articles seized are 
instruments of gaming. Once the house 
is shown to the satisfaction of the Court 
to be a gaming house the law leaves 
anyone found in it during any gaming, 
to explain his presence on pain of being 
presumed to be there. for gaming. 
Considering the fact that gaming is an 
evil and. it is rampant, that gaming 
houses flourish as profitable business 
and that detection of gambling is ex- 
tremely difficult, the law to root out 
gambling cannot but be in the public 
interest. Such a law must of necessity 
provide for special procedure but so 
long as it is not arbitrary and contains 
adequate safeguards it cannot be suc- 
cessfully assailed.” 


The submission based on Art. 21 was 
rejected on the ground. that “if the im- 
pugned. provisions are found to be con- 
stitutional the curtailment of liberty 
would not be except according to the 
procedure established by law.” 

28. Admittedly the State Legislature 
of Andhra Pradesh has legislative com- 
petence to enact the present Act. This 
is not questioned by the petitioners. 

We may now refer to a Division 
Bench decision of this Court in Tenali 
National Club v. Government of A. P. 
(AIR 1975 Andh Pra 297) wherein the 
Division Bench held that. Sections 5 and 
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13 of the A. P. (Andhra Area) Gaming 
Act, 1930 are not hit by Art, 14 of the 
Constitution and they are constitution- 
ally valid. The learned Judge, Samba- 
sivarao, Acg. C. J. (as he then was) ob- 
served at page 299:— 


“S. 5 thus regulates the power of 
search which necessarily interferes 
with the personal life of an individual 
or the affairs of an institution. This 
power is particularly conferred on the 
police, because in the system of Ad- 
ministration they are entrusted with 
the responsible task of maintenance of 
Jaw and order. Centainly, gaming, to 
the extent it is forbidden by the Act, 
becomes a problem of law and order 
and consequently it is one of the basic 
functions of the police to see that the 
law is not broken, by placing the pow- 
er of issuing a warrant in a Magis- 
trate. Section 5 takes equal care to 
see that the life of an individual 
is not easily interfered with. The 
Magistrate, who is authorised to issue 
a warrant, should not be an honorary 
one, He is required to be a salaried 
Magistrate. Further, he should not be 
inferior to,a Magistrate of the Second 
class. So, only a Magistrate of certain 
status is conferred with this power of 
issuing warrants, Even he cannot 
straightway issue a warrant, he also 
must have reason to believe that a 
place is being used as a common gam- 
ing house. These circumstances clearly 
2stablish that instead of S. 5 being un- 
reasonable, it is. very much reasonable.” 
That apart, the writ petitions are liable 
z0 be dismissed on the ground that 
shey are not filed by citizens of India 
jut by societies which are not citizens, 


29. For all the reasons stated above, 
‘she writ petitions merit dismissal) and 
shey are hereby dismissed, but with- 
out costs, Advocate’s fee Rs. 150 in 
"W. P. Nos. 5768/78, 5860/78, 6134/78, 
@135/78 and 25/79. 


30. Before parting with the case, 
however , we would like to make a few 
observations. The very object of the 
petitioners in filing these writ peti- 
tions appears to be to get directions 
-rom this Court to the police authorities 


nat to interfere with their so-called 
-awful activities enumerated in the 
Memorandum of Articles of Associa- 


“ion. True, the activities indicated in 
zhe Memorandum of Articles of these 


A.B. 


petitioners’ clubs are very much laud- 
able. But the fact with which we are 
concerned is when any person including 
the members of the petitioners’ clubs or 
persons of any other similar clubs or as- 


` sociations indulges in the illegal activi- 


ties of gaming or keeping common gam- 
ing houses, the concerned authorities 
must be able to deal with them pro- 
perly, effectively and fairly to achieve 
the object of the legislature to put 
down with a heavy hand, the evil of 
gaming which is very much prevalent 
in the State. Where the members of a . 
club or society confine only themselves 
to the laudable objects such as promo- 
tion of fine arts, cultural and other 
Similar social activities, or playing 
cards without any bets, for fun or re- 
Jaxation, no police officer or any other 
officer would interfere with their acti- 
vities, nor would they raid any such 
clubs or societies and cause inconveni- 
ence to the members therein, The police 
officers would come into picture only 
when they have reason to believe that 
any activity of gaming is either carri- 
ed on or likely to be carried on. They 
only then come into the picture, They 
have to take the aid of law not only 
to prevent any such activity but also 
catch hold of such persons who indulge 
in the illegal activity of gaming. Even 
assuming some over-zealous officers 
take active steps of making raids of 
any club or society, it is not a ground 
for this court to hold that the provi- 
sions of the Act are unconstitutional 
or that every police officer would mis- 
use and abuse his powers arbitrarily 
and according to his whims and fancies 
and create inconvenience and cause 
harassment to the members of such 
clubs. Normally, we presume that all 


the police officers and the magistrates 


would discharge their duties properly 
and satisfactorily unless otherwise 
proved, In case they exceed their juris- 
diction or power, such instances may 
be brought to the notice of the higher 
authorities or the persons aggrieved 
may take the aid of comimon law and 
see that such officers are punished suit- 
ably, Similar writs were filed previous- 


ly on three occasions and we hope this 
is the last batch of such writs in this 
regard, 

Petitions dismissed. 
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Hasimathunnisa Begum, Petitioner v, 


Vithal Rao Gangaji and He- 


spondents, 


Civil Revn. Petn. No. 3651 of 1958, 
D/- 29-3-1979.* 


Civil P. C. (1908), O. 21, R, 35 (2) — 
Decree for joint possession — Execution 
— Delivery of possession contemplated 
is only symbolical, not physical — De- 
cree~holder is not entitled to separete 
possession of his share in the suit po- 
perty, an 

Order 21,. Rule 35 (2) specifically pro- 
vides the mode of execution in case Df 
a decree for joint possession, It dos 
not provide for partition of the swit 
property and for putting the decre- 
holder in possession of a specific -helf 
portion as per the decree in- his favour. 
It was therefore not open to the exectt- 
ing court to have the suit properti2s 
divided by appointment of comms- 
sioner nor could any equities be worx- 
ed out. The question of  substant&l 
justice does not mean the violation f 
accepted principles of law or the nega- 
tion of the provisions as laid down by 
the Code. AIR 1966 SC 470, AIR 1935 
Cal 267 and AIR 1963 Madh Pra &, 


another, 


Disting. (Paras 3, 5) 
Cases Referred: Chronological Paras 
AIR 1966 SC 470 4 
AIR 1963 Madh Pra 86 a 
AIR 1955 Cal 267 5 
7939 All LJ 335: AIR 1939 All 452 3 


Syed Sadatullah Hussaini, for Pef- 
tioner: S, Sreeramulu, for Respondent 
No. 1. 


ORDER:— This revision petition is 
directed by the legal representative of 
the first defendant against the order Ë 
the lind Asst. Judge, City Civil Court, 
Hyderabad, in E. P. No. 79/71 appoint- 
ing a Commissioner who recommended 
that the matter be referred to a valuar 
for working out equities in dividing the 
suit house, The circumstances leading 
to the revision petition briefly stated 
are these: 


*(Against order of 2nd Asstt. J., 


Civil Court, Hyderabad, D/- 8-3- 
1978). °° . , ` 
Gw/HW/D674/79/VBB 
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Cicy - 


The first respondent (plaintiff No. 1). 
herein laid a suit against the defen- 
dants, the first defendant being the pre- 
decessor in interest of the revision peti~: 
tioner herein. He also happens to be 
natural father of the second defendant. 
The suit was for reconveyance of a 
suit house based on an agreement of 
reconveyance. The trial court decreed 
the suit and this was confirmed by the 
first appellate Court. In a second ap- 
peal preferred by the second defendant 
in the suit, the decrees of both the 
courts were modified. The operative 
portion of the judgment in the Second 
Appeal reads as follows:— 


“The plaintiffs will therefore be en- 
titled to specific performance of the 
agreement Ex. A-2 only to the extent 
of the half share of the first defen- 
dant on payment of consideration, 50 — 
far as the question of possession is 
concerned, the result will be that the 
second plaintiff to whom the rights were 
assigned by the first plaintiff in Ex. A-3 
will be entitled to a half share and 
joint possession on his payment of half 
ofthe consideration and execution of the 
sale deed by the first defendant, In 
other words, the second plaintiff (the 
assignee) will step into shoes of the 
first defendant on performing his part 
of the contract in terms of Ex. A-2. 
The first plaintiff will be accordingly 
entitled to the mesn2 profits to the 
extent of the half share of the first 
defendant. The decree of the Court be- 
law is accordingly varied and the suit 
decreed as per the above terms, 


Thus the High Court in the Second 
Appeal held that the second plaintiff 
(the assignee of the first plaintiff) 
is entitled to half share in the 
suit property which was held by 
the first defendant and also for 
joint possession on payment of the 
consideration and execution of the sale 
deed by the first defendant. It is com- 
mon ground that the second plaintiff 
had to file an Execution Petition and. 
get the sale deed executed by the court 
as the first defendant did not execute 
the sale deed. However the sale deed . 
was executed by the court on payment 
of the consideration amount. It is also 
the common ground that as the first de- 
fendant died this revision petitioner 
was brought on record as the ` legal 
representative of the first defendant. 
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Since the sale deed was executed, the 
decree-holder sought permission covered 
by the sale deed. Though in the execu- 
tion petition at first he sought only joint 
possession he filed an application for 
the appointment of a commissioner 
seeking to partition the suit property 
as a measure to have the property 
divided so that he may have separate 
possession, Jt is relevant to note that 
the decree itself provided for joint pos- 
session end not for separate possession. 
The Commissioner opined that the suit 
property is capable of division but that 
certain equities have to be worked out 
and that in order to work out the equi- 
ties it is better to have the opinion of 
an evaluator sc that the necessary im- 


provements required can be valued 
properly and in that manner both the 
-shares can be equalised. Though it 


does not appear that this very revision 
petitioner took objection to the appoint- 
ment of the Commissioner yet when 
the Commissionet filed his report he 
raised objections to the effect that the 
appointment of Commissioner itself- is 
bad and that the question working out 
equities not arise. The trial Court over- 
ruled the objections. Hence this revi- 
sion petition. 


2. While it is contended for the 
revision petitioner that the remedy of 
the decree-holder seeking actual posses- 
sion was by way of separate suit for 
partition censequent to the sale deed 
in his favour, as a result of the decree 
it was contended that what the trial 
court did was only in pursuance of the 
decree passed by the High Court and 
consequence of the contract of re-con- 
veyance in his favour and that execut- 
ing court is only acting in pursuance 
of the decree and the executing court 
is competent to take all incidental 
steps to put the decree-holder in physi- 
cal possession of his half share given 
by dividing it if necessary. 


3. It cannot be disputed that the 
terms 2f the decree as passed by the 
High- Court in Second Appeal clearly 
envisages a decree for joint possession. 
It only provides for joint ‘possession of 
the plaintiff along with the second de- 
fendant. It does not provide for any 
separate possession of any of the plain- 
tiffs. We are now on the question as 
to how a decree for joint possession is 
to be executed, Order 21, Rule 35 sub- 


rule (2) of Civil P. C. lays down the 
provision as to how a decree for joint 
possession is to be executed. It reads 
as follows: ps i ; 

“Where a decree is for the joint pos- 
session of immoveable property, such 
possession shall be delivered by affix- 
mg a copy of the warrant in some 
conspicuous place on the property and 
proclaiming by beat of drum, or other 
customary mode, at some convenient 
place, the substance of the decree.” 

The rule contemplates only a sym-~ 
bolical possession. It does not contem- 
plate the delivery of physical posses- 
sion. It is useful to refer in this con- 
text, AIR Commentary by Chitaley to 
the said order. The relevant passage 
in Note 6 reads as follows: 


“Under the old Code (prior to 1908) 
it was held that a decree for joint 
possession may be executed by putting 
the plaintiff in actual possession of a 
portion of the property. The difficulty 
which arises in giving such delivery of 
joint possession has how been remov- 
ed by the enactment of sub-rule (2) 
prescribing the mode in which such 
delivery should be made, The delivery 
of joint possession under this rule is 
merely a symbolical transaction.” 


The very note refers to a ruling of 
1939 All LJ 335 which says that the 
decree-holder’s remedy for getting ac- 
tual possession is a suit for partition. 
That ruling is of course not available 
presently. But what the note says is 
that the nature of delivery of posses- 
sion in case of a decree for joint pos- 
session is only a symbolical one and 
not a physical one. Obviously the 


“execution in cases of a decree for joint 


possession presents numerous difficulties 
and a case like this equally presents 
such difficulty. Having regard to the 
possibi:ity of such difficulties, the pre- 
sent rule is enacted whereby the neces- 
sity for physical delivery of possession 
is dispenszd with: all that is delivered 
is a symbolical possession, I have no 
hesitation in my mind in holding that 
the attempt of the lower Court to ap- 
point a Commissioner or to divide the 
house into two equal parts is a vain 
attempt, resulting in circumventing the 
provisions of the Code of Civil Proce- 
dure ` referred to above. This itself 
warrants interference by way of revi- 
sion, 
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4, Mr: Sriramulu, the learned . coun- 
sel for .the. respondent vehemently ‘cona- 
tended . that a decree for.. joint posse- 
sion is not .a nullity. Reliance is sougnt 
to be placed on a ruling of Manikyala 
Rao v. Narasimhaswami, AIR 1966-SC 
470, Though -that was a case of sale 
of an undivided share of a Hindu œ- 
parcener and the ruling has come to 
be rendered in a different context, it 
was held that the order of delivery of 
possession of an undivided share of a 
Hindu coparcener is not a` nullity b=- 
cause it cannot be said that it was 
passed without jurisdiction. That rul- 
ing is of no avail to. the respondent. 


5. It was next contended by Mr. 
Sreeramulu the learned counsel for tne 


respondent that even though the de 
cree is silent about., delivery of 
possession pursuant to a decree of 
contract of sale in a suit for speci- 
fic performance, the- executing court 
can order delivery - of possessien. 


There- need hardly be any dispute wh 
this proposition. It is’ so held in 
Subhodh Kumar v. Hiramoni Dasi, AiR 
1955 Cal-267 that possession follow2d 
the terms of Section 55 of Transfer of 
Property Act which is an incident of 
contract for sale. It was therefore held 
that even though the decree is silent 
about delivery of possession, once the 
court decrees the suit for specific per- 
formance of a-contract of sale it was 
held that the executing court is com- 
petent to direct delivery of possessicn. 
This case is equally of no avail to tne 
respondent to support. the proposition 
that even in case of a decree of joimt 
possession . the decree-holder can. yet 
seek actual possession to the extent of 
half. In Dadulal v. Deo Kunwar, AIR 
1963 Madh Pra 86 it is held that eye- 
cuting court has jurisdiction to deliver 
possession to the decree-holder in ade- 
cree for specific performance of contrect 
of sale. That case also does not cover a 
situation which we are now. concerned. 
In the light -of the discussion, I hdd 
that as O. 21, R. 35 of C. P. C. speci- 
fically provides the mode of execution 
in case of a decree for joint possession 
and does not provide for partition of the 


suit property and does not provide for 


putting the :- decree-holder in posses- 
sion of a specific half portion as per 
the decree in his favour, it was’ rot 
open to the trial court to have taa 
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suit properties divided by. appointment 
of Commissioner nor any equities’ could 


be worked ~ out. At this’ stage, the} 
trial court certainly exercised — its 
jurisdiction. not vested in it by the 
court. It was however the contention 


of Mr. Sriramulu, the learned counsel 
for the respondent that the decree was 
passed by .the High Court as early as 
in 1970 and on. one ground or. the 
other the ` execution is being dragged 
and that the substantial justice has 
been done by the trial court, It was 
also his..strenuous contention that the 
first defendant cannot continue: in pos- 
session. and that he is bound to vacate 
the possession. The question of sub- 
stantial justicé does not mean the viola- 
tion of accepted principles of law orj, 
the negation of the provisions as laid 
down by the Code. We are nor new on 
the question whether the first defen- 
dant can remain in possession. But the 
question as posed above is whether .the 
decree-holder is entitled for separate 
possession of the half share in the 
suit house when the decree provides 
only joint possession. That question ‘has 
to be answered before considering whe- 
ther the right of the first defendant to 
resist the prosecution is considered. 
Thus the ground of the right of the 
decree-holder to take out the execution 
petition fails, In the light of the above 
discussion, the order under revision is 
liable to be set aside and is accordingly 
set aside. The revision petition is al- 
lowed, but, in the circumstances, with- 
out costs. 
, l Petition allowed.: 
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Sikhari Lakshmaiah and others, Ap- 
pellants v. Sikhari Peddamallaiah (died) 
and others, Respondents. ' 


C. C. C. Appeal’ No. 17 of 1975, D/- 
9-3-1978.* . 

Evidence Act (1 of 1872), S. 91 — 
Registration Act (16 of 1908), Ss. 17 


and 49 — Unregistered partition deed 
— Oral evidence to prove factum there- 
of—— When can be. adduced. 


*(Against decree of 5th Addl. J., City 
` Civil Court, Hyderabad, in 0. S: 
No. 190 of 1970). i 


DW/EW/C201/ 79/AS/SNV. 
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Where all the joint family members 
got. themselves divided and partitioned 
the properties and started enjoying 
their respective shares: separately but 
at the time of that general partition 
kept an item of property joint for 
future division and took possession 
thereof subsequently by effecting its 
partition as per terms agreed in the 
general partition by a deed in writing, 
then, even though that deed was not 
registered, oral evidence could he let 
in to show that the members of the 
coparcenary took over their respective 


shares of the property assigned under - 


the partition deed effected subsequent- 


ly. (Para 9) 
Cases Referred: Chronological Paras 
.AIR 1974 Mad 239 9 
AIR 1948 Mad 26 9 
(1944) 57 Mad LW 472: AIR 1944 Mad 

550 (FB) 9 
(1941) 54 Mad LW 499: AIR 1942 Mad 

125 9 
AIR 1922 PC 266 | : 9 


= M. A. Narasaiah, Choudary, for Ap- 
pellants; Kotam Raju, Jenardhana Rao, 
for Respondents Nos. 6 and 7. 


JUDGMENT:— The plaintiffs are tha 
appellants. They filed the suit for 
partition of the plaint schedule proper- 
ties comprised in S. Nos. 864, 865, 866, 
867/1, 867/5, 868 and 869 and to allot 
their share in Ac. 19-29 Guntas in the 
schedule properties and put them in 
possession thereof. 


2 The averments in the plaint are 
as follows:— The plaintiffs are the 
sons of the 8th defendant. The 5th 
defendant is the wife of the Ist defen- 
dant. Defendants 1 and 8 are brothers. 
The 2nd defendant is the wife of late 
Pochaiah the deceased son of the ist 
defendant. Defendants 3 and 4 are 
‘daughters. of the 2nd defendant, De- 
fendants 1 and 8 and their father con- 
stituted joint family enjoying the plaint 
schedule properties as well as the other 
properties which are the ancestral pro- 
perties. After the death of their father, 
defendants 1 and 8 continued to en- 
joy these properties till they got divid- 
ed some immovable properties between 
them leaving the  plaint-schedule pro- 
perties undivided for future partition. 
As per the plaint schedule properties 
are concerned, they are enjoying them 
as co-owners. The plaint schedule pro- 
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perties are in the names of defendants 
l and 8 in the revenue records and 
the 8th defendant is under the influence 
and control of the Ist defendant and 
is not interested in looking after the 
interests of the plaintiffs. If the pro- 
perties are divided by metes and 
bounds, the plaintiffs would be in a 
position to carry out improvements to 
the lands allotted to their share. The 
plaintiffs are making demands to ef- 
fect partition but the defendants are 
not caring for the same. Defendants 2 to 
4 were entitled to 1/4th share in the 
plaint schedule properties as successors 
of undivided share of late Pochaiah. 
They filed a suit against the Ist 
defendant for partition of the joint 
family properties. Defendants 1 and 
8 brought about a: nominal parti- 
tion-deed in the year 1960 accord- 
ing to which all the  plaint-schedule 
properties are shown to have been 
partitioned between them. The alleged 
partition has not been acted upon and 
is a sham and nominal one. Plaintiffs 
are not parties to the partition deed 
and the same is not binding on them. 
The document is not registered and 
therefore it ‘is inadmissible in evidence. 
As the Ist defendant has agreed to 
sell some portion of the plaint-schedule 
lands, the suit was filed. 


3. In the written statement filed by 
the 1st defendant the relationship be- 
tween the parties has been admitted. 
It is further stated that defendants 2 
to 4 filed a suit (O. S. 33 of 1964) on 
the file of the First Addl. Judge, 
Hyderabad. It is denied that the plaint- 
schedule properties constitute joint 


family properties and that the 8th de- 


fendant is under the influence of the 
ist defendant. On 11-9-1960 there was 
a partition effected between the Ist and 
8th defendants in the presence of 
mediators and the lands in S. Nos. 
861/1, 868 and 869/1 have fallen to the 
share of the Ist defendant. A partition 
deed was executed and signed by de- 
fendants 1 and 8 on 11-9-1960, but the 


same. was not registered. Since then 
defendants 1 and 8 who have been 
living separately have taken ` their 


respective shares in the suit properties - - 


also. It is not true that the partition 
dated 11-9-1960 is a nominal one, The 
plaintiffs having kept quiet all. these 
years; have filed this -suit with. mala 
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fide intention. Defendants 6 and -7 who 
are the’ daughters of the 1st defendant 
and who were impleaded subsequently, 
filed a separate written statement. They 
also support the plea of the ist defer- 
dant. 


4. On the basis of these pleadings 
the lower Court filed the followirg 
issues: — 

1. Whether the plaint-schedule prope>- 
ties were partitioned on 11-9-1960 be- 
tween the Ist and 8th defendants as 
alleged by the lst defendant in ‘his 
written statement? 

2. Whether the alleged partition dated 
11-9-1960 is true and valid and bind- 
‘e on the plaintiffs? 


Whether the alleged partition decd 
a inadmissible in evidence can ke 
used for collateral purposes to show 
the partition as alleged by the 1st d2- 
fendant? 

4, Whether the plaintiffs have no 
‘cause of action for the suit? 

5. Whether the valuation and court- 
fee paid is correct? - 


6. Whether the allotment of proper- 
ties in the alleged partition deed was 
not unequal? . 

7. To what relief the plaintiffs 
entitled? 

5. On issues 1 and 2 the lower Court 
. gave a finding that the partition dated 
11-9-1960 is true, that the suit lands 
‘were partitioned between defendants 1 
and 8 and that their respective sharss 
are being enjoyed separately. On Issae 
No. 3 the lower Court held that since 
the partition deed dated 11-9-60 has not 
been filed either by the plaintiffs or the 
defendants, it is not admitted in evi- 
dence and therefore - the question f 
relying on it for collateral purpose do2s 
not arise. The findings on other issues 
are not very material for ‘the purpog 
of this appeal, 


- 6. The learned counsel for the ap- 
pellant contends that the partition-deed 
of tbe year 1960 is not admissible in 
evidence and therefore any oral evi- 
dence as to what items fell to the 
sharers under such an inadmissible 
partition-deed, is inadmissible under 
Section 91 of the Evidence Act, that 
even if the plaintiffs and defendanis 
are enjoying some portions of the swit 
Jands separately, they are doing so on_y 
-as co-owners and therefore .a .partiticn 


ate 
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by metes and. bounds. can always be 
claimed by them. Before I° proceed to 
consider this question, it becomes 
necessary to refer to the relevant evi- 
dence in this regard, 


7 P. W. 1 is the plaintiff No. 1. He 
deposed that the suit was filed for 
partition of the plaint. schedule proper- 
ties, which item is kept joint. He fur- 
ther deposed that he himself and the 
lst defendant are enjoying the suit 
properties jontly and also paying the 
kist in equal shares. In cross-examina- 
tion he stated that he does not know 
whether defendants 1 and 8 partitioned 
the “Chelka” lands. P. W. 3 is the 
Head-Clerk in the Tahsil Offce, 
Hyderabad Urban. He was examined 
to mark the Pahanis Exs. A-1 to A-4 
and the Chowfasla Ex. A-5, D. W, 1 is 
the husband of the 6th defendant. He 
proved the tax receipts showing the 
payment of taxes by the lst defendant. 
He also stated that in 1960 there was 
& partition and the lst defendant got 
survey Nos. 867, 868 and 869, while the 
Sth defendant got S. Nos. 864, 865, 867/3 
and 866. Defendants 1 and 8 took pos- 
session of their respective shares and 
they have been leasing out their lands 
separately. He also stated that there 
was no notice of the filing of the suit. 
In cross-examination he stated that the 
Sth defendant is not under the control 


of the lst defendant. D. W. 2 is an 
agriculturist having some lands at 
Malkajgiri, He also stated that there 


was a partition in the year 1960 be- 
tween defendants 1 and 8 and they 
were enjoying their respective shares 
separately and there is a boundary also 
duly indicating the lands allotted to 
the Ist and 8th defendants separately. 
In cross-examination he stated that 
defendants 1 and 8 are. leasing their 
respective portions of the land to 
others, He denied the ‘suggestion that 
the properties are jointly enjoyed by 
defendants 1 and 8. D. W. 3 iş the 
brother of D. W. 2. He also spoke 
about the partition. Therefore, the oral 
evidence of D. Ws. 1 to 3 fully shows 
that there was such a partition in the 
year 1960. The case of the plaintiffs 
also is to the effect that except the suit 
land all other -properties were divided 
long time back. They simply said that 
they were not aware of the partition 
that took place in the. year 1960. At any 
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rate, they say that it is only sham and 
nominal one. It may be mentioned 
here that the plaintiffs have themselves 


stated that they are paying kist also 
separately. P. W. 2 also deposed that 
defendants 1 and 8 are having lands 


separately and enjoying them separate- 
ly. Exts. A-1 to A-8 also do not show 
that the lands are being enjoyed joint- 
‘ly. In these documents the lands are 
not shown as joint . family properties. 
Therefore, there is no doubt whatsoever 
that on 11-9-1960. there was a parti- 


tion of the plaint schedule properties 
between defendants 1 and 8 and they 
have been enjoying their respective 
Shares separately. 

8. Yet another important circum- 
stance to be noted in this regard is 
‘that admittedly defendants 2 to 4 


filed a suit against the 1st defendant 
for partition. The 2nd - defendant is 
no other than the widow of Pochaiah 
the pre-deceased son of the Ist defen- 
dant, and defendants 3 and 4 are her 
daughters, That suit O. S. 33 of 1964 
was tried by the ist Additional Judge, 
City Civil ‘Court, Hyderabad. The pro- 
perties sought to be partitioned in the 
said suit included Survey Nos. 867/1, 
868 and 869 also, According to the 
defendants, these Survey Numbers 
_also were allotted to the Ist defendant 
inthe partition of 1960. The 8th defen- 
dant, the father ofthe plaintiffs, .gave 
evidence inO.S. 33 of 1964 supporting 
the partition of 1960. The suit was 
decreed and Ex. B-1 is the copy of the 
decree. It can, therefore, be seen that 
S. Nos. 867/1, 868, and 869 fell to 
the share of the Ist defendant in the 
partition of 1960, It also shows that 
there was a partition of the present 
suit schedule properties in 1960 and 
the partition was acted upon. There- 
fore, the plea of the plaintiffs that the 
partition of 1960 is sham and nominal 
and not acted upon, has to be rejected 
outright. 


9. But the contention of the learn- 
ed counsel for the appellants is that 
all this evidence in support of the 
‘partition in the year 1960 cannot be 
looked into in view of the fact that 
the partition deed itself is inadmissible 
as not being registered. It must be 
mentioned here that neither the plain- 
tiff nor the contesting defendants filed 
the partition deed dated 11-9-1960. But 
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it is not in dispute that there was such a 
partition and the same was reduced to 
writing. That being so, the question 
is whether the oral evidence can be 
admitted in view of Section 91 of the 
Evidence Act. In Veera Raghavarao 
v. Gopala Rao (1941) 54 Mad LW 499 
it is held that the finding that a deed 
of partition is inadmissible to show 
what properties fell to each co-sharer 
must result in the conclusion that each 
co-sharer enjoyed an undivided share 
in each item of the properties and in 
such circumstances even if one co- 
sharer happened to be in sole enjoy- 
ment of a particular property by virtue 
of such a partition, he cannot sue in 
ejectment if another co-owner disturbs 
such enjoyment and that he could only 
bring a suit for partition of all the 
properties. This view of Patanjali J. 
was upheld by a Full Bench of the 
Madras High Court in Ramayya v. 
Achamma (1944) 57 Mad LW 472 and 
the learned Judges held that where the 
agreement for partition cannot be prov- 
ed in Court, the property must be re- 
garded as still belonging to the joint 
family. In the instant case admittedly 
the partition deed is unregistered and 
therefore it is inadmissible, As held by 
the Division Bench of the Madras High 
Court in Subbu Naidu v, Varadarajulu 
Naidu, AIR 1948 Mad 26 an unregis- 
tered partition deed is not admissible 
and the oral evidence to prove the 
terms of the agreement is barred under 
Section 91 of the Evidence Act. There- 
fore, the learned counsel may be right 
to the extent that where a partition 
deed is executed at the time when the 
division in status is brought out, it 
must be compulsorily registered; other- 
wise it is inadmissible and the oral 
evidence in support of the terms of 
the agreement cannot be admitted. 
But the .real question in the present 
case is whether there was a division 
in status in the joint family in 1960 
for the first time and in accordance 
with that the suit properties’ were par- 
titioned or whether the suit properties 
were divided in 1960 in accordance 
with the division in status and parti~ 
tion that took place some years ago. 


The plaintiffs also admit that there was 
a division in status and also a partition 
of all the properties belonging to the 
joint family some years ago. But they 


~ 
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however maintain that the suit proper- 
ties were kept.joint for future parti- 
tion. The defendants ‘also admit that 
in 1960 the suit- properties: which were 
kept joint were partitioned. It can, 
therefore, be seen that the partition 
of the suit properties in 1960 was only 
a continuation of the general partition 
of the properties which was already 
effected. The parties took possession 
of their respective shares in 1960 so 
far as the suit lands are concerned. 
This is also established by the evidence 
of D.W, 2. Under these circumstances, 
the principles laid down in Veera 
Raghava Rao v. Gopala Rao, (1941) 54 
Mad LW 499 and Ramayya v. Acham- 
ma, (1944) 57 Mad LW 472 (FB) do not 
apply to the facts of this case. It is 
not in dispute that all the joint family 
members got themselves divided and 
partitioned the properties some - years 
prior to 1960 and have been enjoying 
their respective shares separately. It 
is also agreed that it was decided’ dur- 
ing the time of the general partition 
of the properties to keep the suit item 
joint for future division ‘and there 
was such a division in 1960 in accord- 
ance with the terms agreed upon dur- 
ing the general partition. The two 
brothers, viz., defendants 1 and 8 were 
only taking possession of their respec- 
tive shares in respect of this item of 
property of which shares were already 
determined during the general parti- 
tion. Therefore, even if the partition 
deed of 1960 is not registered, oral evi- 
dence can be let in to show that defen- 
dants 1 and 8 took over their respec- 
tive shares of the suit. item of property 
in the year 1960. This view of mine 
is also supported by a decision of a Di- 
vision Bench of the Madras High Court 
in C. S. Kumaraswami v. A. Gounder, 
AIR 1974 Mad 239, wherein it is held 
as follows: l 


“Thus it will be seen that in the case 
of an express, completed partition 
there will be three different stages— 


(i) the stage of effecting a division in 
status, (ii) the stage of dividing the 


properties by metes and bounds and 
(iii) the stage of each party taking pos- 
session of the properties allotted to his 
share. As far as these three stages are 
concerned, it is conceded, having re- 
gard to the decided cases, ‘that each 
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and every one of them can be effected 
orally without there being a document. 
Even if there is a written) document in 
respect of the first and third stages, 
then: also. it’ is conceded that’ the: docu- 
ment does not require registration, be- 
cause neither the division in status 
nor the actual taking possession of the 
properties can be said to create, de- 
clare; assign, limit or extinguish any 
right, title or interest to or in. immov- 
able property. Therefore, it is only 
with regard ta the second: stage, name- 
ly, division of properties in different 
shares. and allotment thereof to the 
various members, if the same is reduc- - 
ed to writing, it requires registration 
under S. 17 (I) (b) of the Act, Under 
the Hindu Law, it is well settled that, 
severance in status can take place 
either by the unilateral declaration. of 
one of the coparceners or by agreement 
between all the coparceners. Where 
severance is effected as above, it is not 
a transaction which rquires any writ- 
ing and. even if it is effected by means 
of any instrument in writing, that will 
not fall within the scope of S. 19 (1) 
(b) of the Act. Similar will be the po- 
sition with regard to taking possession 
of the properties. From the very na- 
ture of the case, once a division of the 
properties by metes and bounds has 
taken place as -between the members 
of a coparcenary and the parties take 
possession as exclusive owners of the 
respective items allotted to them, such 
a partition assumes a division in status 
having taken place between the parties. 
Therefore, though an unregistered par- 
tition deed cannot be admitted in evi- 
dence to prove the terms of the parti- 
tion, it can certainly be admitted in 
evidence for proving the division in 
status and the fact of partition, as 
pointed out by several decisions based 
on the judgment of the Privy Council 
in Rajangam Ayyar v, Rajangam Ayyar, 
50 Ind App 134: (AIR. 1922 PC 266). 
Similarly, taking possession of the 
shares allotted to each one of the par- 
ties at the partition will be a purpose 
collateral to the purpose of partition 
and such taking possession not creating, 
declaring, assigning, limiting or extin- 
guishing any right, title or interest to 
or .in immovable property, will not re- 
guire registration.” 
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- 10. For the aforesaid reasons, 
appeal is dismissed with costs, 
Appeal dismissed. 


the 
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A. SAMBASIVA RAO, C. J. AND 
SEETHARAMA REDDY, J. 


M/s. Venkateswara Stainless Steel Wire 
Industries, Hyderabad, Appellant v. The 
Chief Controller of Imports & Exports, 
New Delhi and another, Respondents. 


Writ Appeals Nos. 557 to 559 of 1978, 
D/- 13-12-1978." 

(A) Constitution of India, Art. 226 — 
Administrative instructions -- Contra- 
vention of — Remedy under Art. 226. 


Administrative instructions do confer 
rights upon the citizens in the absence of 
statutory rules and any contravention 
thereof, adversely affecting the citizens, 
would enable them to enforce these 
rights under Art. 226. Case law discus- 
sed; AIR 1968 SC 718, Rel. on. 

(Para 15) 

(B) Evidence Act (1872), S. 115 — Whe- 
ther principle of estoppel operates against 
executive authority. 


In none of the Import Trade Control 
Policies, any explicit provision had been 
made with reference to Heat Resistant 
Steel for importing the same for the 
manufacture of auto parts. No doubt, in 
the licence issued in favour of the appel- 
lant on 24-9-1968, there was a mention 
about the import of HRS for the manu- 
facture of auto parts on the basis of con- 
sumption. But, that by itself did not 
confer any right on the appellant nor 
could it be taken as a representation said 
to have been made with reference to the 
succeeding years. From a perusal of the 
Import Trade Control Policy laid down 
year after year, it became at once mani- 
fest that this raw material, viz, HRS 
was not only circumscribed to certain 
industries like furnaces and so on, but 
even stainless steel itself was taken com- 
pletely out of the import policy vis-a-vis 
the manufacture of such parts. Apart 
from this, it was equally vital that the 
technical authority concerned, furnished 
the necessary information as to whether 
HRS was a must for the manufacture 
of automobile parts. In the letter addres- 
sed by the Ministry of Steel & Mines to 
the Chief Controller of Imports & Ex- 


*(Against order of Kondaiah, J. in W. P. 
Nos. 2423, 2424 and 3418 of 1975, 
D/- 20-4-1976). 
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ports, it had been stated that items like 
wiper arm blades and other automobile 
parts where processing at high tempe- 
rature conditions was not necessary, the 
import of HRS was not considered jus- 
tified. The denial of import licence under 
the order dated 28-8-1974 by Deputy 
Chief Controller of Imports and Exports 
Hyderabad was justified not only in 
the larger interest of the overall eco- 
nomy of the country, which had to be 
the supreme consideration, but also in 
view of the fact that there was no tech- 
nical sanction in the sense that the tech- 
nically competent authority had placed 
an embargo on the issuance of any im- 
port licence for HRS as it was not at all 
essential for the manufacture of auto- 
mobile parts and further in view of the 
fact that no specific representation by 
way of Import Trade Control Policy had 
been made by the authority concerned to 
the effect that import licence would be 
issued for HRS for the manufacture of 
automobile parts in respect of the licence 
which emanated in the year 1968. AIR 
1977 Punj & Har 268, Rel. on. 
(Paras 21, 23) 
(C) Constitution of India, Art. 226 — 
Alternative remedy — Appeal to same 
authority rejecting petitioner’s appli- 
cation —- Remedy not sufficient. (Import 
Trade Control Hand Book of Rules and 
Procedure 1970, Paras 254, 255). 


Any appeal to the same authority which 
has rejected the application of the peti- 
tioner is of no use inasmuch ase the 
Authority has already concluded by 
rejecting the same. In view of the cir- 
cumstances of the case, when the licens- 
ing authority had, at one stage, referred 
the matter to the second appellate au- 
thority under Para 255 for the purpose of 
ascertainment as to whether licence for 
the import of HRS for the manufacture of 
automobile part should be issued or not, 
invoking the jurisdiction of either the 
first appellate authority, under para 254 
or the second appellate authority would 


not have served any purpose. (Para 27) 
Cases Referred: Chronological Paras 
AIR 1977 Punj &-Har 268 22 


(1976) W. A. Nos. 21 to 24 of 1976, 
D/- 24-2-1976 : ILR (1976) Andh Pra 


488 5 
AIR 1976 Mad 82 12 
AIR 1975 SC 1208 12, 13 
AIR 1974 SC 1539 5, 12, 13 
AIR 1973 Punj & Har 88 12 
AIR 1972 SC 935 12, 21 
AIR 1968 SC 718 . 10, 14, 16 
AIR 1967 SC 1753 12 
AIR 1966 SC 478 12 
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Ramachandra Rao, for Appellant in 
all the Appeals; K. Subrahmanya Red, 
Central- Standing Counsel, for Respm- 
dents. , 


SEETHARAMA REDDY, J.: — These 
three writs appeals arise out of a ccm- 
mon order in W. P. Nos. 2423, 2424 md 
3418 of 1975 made by our learned ko- 
ther Kondaiah, J. dismissing the same as 
not competent and not maintainable. The 
parties are common in all these Writ .xp- 
peals as well as the Writ Petitions, and 
common questions do arise for conside-a- 
tion out of the same. The same may be 
disposed of by a common judgment. 


2, The prime point that arises in these 
writ appeals, is whether the appelk—nt 
who is a manufacturer of automorle 
ancillaries, is entitled to import Fat 
Resistant Steel, hereinafter referred -to 
as HRS, based on the actual consur3p- 
tion. i 


3. The appellant-petitioner, who is 
common to all these three Writ Appecis, 
is a Small Scale Industrial Unit owd 
by a registered partnership known as 
Keshavji Ravji & Co., Madras whsse 
principal business is Imports and =x- 
ports, with its Head Office at Madras. The 


petitioner is a manufacturer, inter ala, 
of automobile ancillaries. For that psr- 


pose of manufacturing its products ime 
petitioner requires imported stainkss 
steel sheets, strips and circles and <50 
imported HRS. The petitioner, . vno 
had applied for import licence for imn- 
porting stainless steel raw material afer 
duly complying with all the formali-es 
like Essentiality Certificate from me 
Director of Industries, Hyderabad encl- 
ing it to apply for a licence to import 
HRS for the manufacture of automole 
ancillaries, obtained import licence da=d 
20th March, 1968. On the basis of me 
Essentiality Certificate recommending ‘pr 
the grant of an import licence for H ES, 
the Deputy Assistant Iron and Steel Cz- 
troller, Madras, made an endorsement on 
24-9-1968 by way of an enclosure to ne 
import licence authorising the petitiomr 
to import HRS for the end use aub- 
mobile parts. This licence is said to cem- 
stitute an Actual Users Licence. From 
ist April, 1968, the Import Trade Poly 
made a provision for the grant of import 
licence, for the category of actual user to 
the extent of 75% of the value of expccts 
of aluminium circles. The Head Office of 
the petitioner-firm exported sevexal 
lakhs worth of aluminium circles durag 
the years 1968 to 1970. The rules provei- 
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ed that either the exporter or any nomi- 
nee would be entitled to such an import 
“Replenishment Licence 
under the Registered Exporters Policy”, 
provided the person who desired to get 
the import licence must have been a 
holder of an actual users licence in re- 
spect of the commodity which he wished 
to import. There was no restriction on 
the commodity which the actual user 
wished to import. The Head Office at 
Madras nominated the petitioner as the 
person entitled to the R. E. P. licence for 
the exports made by it. The commodity 
for which the nomination made was HRS 
in respect of which the petitioner was 
already- an actual user under the enclo- 
sure dated 24-9-1968 to the import licence 
dated 20-3-1968. In pursuance of this 
nomination, the petitioner was being 
granted from 4-12-1968 actual user licen- 
ces under the Registered Exporters 
Policy Scheme for the various periods 
for which exports of aluminium circles 
were made by the Head Office. Under 
these licences, the petitioner was im- 
porting and consuming HRS in the 
manufacture of its products. 


4. From the financial year 1969-70, 
the Import Trade Policy provided for the 
issue of import licences for the value of 
raw material consumed by the importer 
in the previous year. The quantities that 
could be imported under such licences 
were in addition to the quantities cover- 
ed by the actual users licences called 
Registered Exporters Policy licences. The 
petitioner applied to the 2nd respondent 
(Deputy Chief Controller of Imports and 
Exports, Hyderabad) under the aforesaid 
Policy as per para 73 (1) to (5) of the Im- 
port Trade Control Hand Book of Rules 
and Procedure, 1970, on 17-3-1970 for the 
issue of an import licence for HRS of 
the value of Rs. 1,85,815-00 being the 
value of the raw material consumed by 
the petitioner during the period 1-10-1969 
to 10-3-1970 duly complying with all the 
procedural formalities such as certificate 
by a Chartered Accountant and so on. 
On 15-7-1970, the 2nd respondent requir- 
ed the petitioner to produce the licences 
issued to it for the periods April-March 
1968 and April-March 1969. The peti- 
tioner submitted the same on 22-7-1970. 
The 2nd respondent wrote to the peti- 
tioner on 30-10-1970 stating that the 
petitioner could not be treated as an 
existing unit for grant of a licence on 
consumption basis as it had not obtained 
any licence for the periods 1967-68 and 
1968-69 for the end product auto parts, 
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and therefore, directed the petitioner 
to apply as a new unit. The petitioner, 
thereupon gave a reply on 7-12-1970 
stating that the photostat copy of 
the actual users licence issued on 24-9- 
1968 coupled with the 3 R. E. P. licences 
issued on 4-12-68, proved that the peti- 
tioner could not be considered as a new 
unit. The petitioner pursued by way of 
a reminder on 12-6-1972. However, in 
the meantime, on 14-3-1972, the peti- 
tioner filed another application for an 
import licence on the basis of actual 
consumption of imported HRS during 
the period 1-10-1971 to 27-2-1972, which 
was rejected by the 2nd respondent on 
2-3-1973. On that a lawyer's notice dated 
28-4-1973 was issued to the Ist respon- 
dent, the Chief Controller of Imports and 
Exports, demanding the issue of the 
licences within a period of two months 
from the date of receipt of the notice. 
The lst respondent wrote to the peti- 
tioner on 27-12-1973 to contact the 2nd 
respondent to whom his views had been 
communicated. The 2nd respondent direct- 
ed the petitioner to establish the non- 
availability of HRS indigenously, which 
was also complied with. On 28-8-1974, the 
2nd respondent rejected the petitioner’s 
application dated 17-3-1970 on the ground 
that HRS is not required for the manu- 
facture of auto parts. It is this order 
that is impugned in these writ petitions. 


5. Our learned brother Kondaiah, J., 
dealing in the main with the question of 
maintainability of the petitions under 
Art. 226 of the Constitution of India, 
relying on the decision in Andhra Indus- 
trial Works v. Chief Controller, Imports, 
AIR 1974 SC 1539; and the decision of 
a Division Bench of this Court in W. A. 
Nos. 21 to 24 of 1976, dated 24-2-1976 (AP), 
dismissed the writ petitions holding that 
the applicant has no legal right or fun- 
damental or vested right for the grant of 
import licence on the basis of consump- 
tion of the steel material in the previous 
period. It is further observed by the 
Jlearned Judge. 


“There is clear and abundant authority 
for the proposition that the petitioner 
has no legal right much less any funda- 
mental or vested right for the grant of 
an import licence so as to enable him 
to demand the issuance of writ of man- 
damus from this Court by enforcement 
of such right.” 

Aggrieved by the aforesaid order, the 
petitioner has preferred these appeals. 


6. Before dealing with the contentions 
raised on behalf of the appellant, we may 
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give the genesis of the export control 
scheme. The Imports and Exports (Con- 
trol) Act 18 of 1947 was enacted on 
March 24, 1947 with the object of enabl- 
ing the Central Government to continue 
to exercise the power to prohibit, re- 
strict or otherwise control imports and 
exports which had till then been con- 
trolled by orders issued in exercise of 
the powers conferred by R. 84 of the 
Defence of India Rules, 1939, as extend- 
ed by the Emergency Provisions (Con- 
finuance) Ordinance 20 of 1946. By S. 3 
of that Act, it was provided: 


“(1) The Central Government may, by 
order published in the Official Gazette, 
make provisions for prohibiting, restrain- 
ing or otherwise controlling in all cases 
or in specified cases, and subject to such 
exceptions, if any, as may be made by 
or under the order........... 

(a) the import, export, carriage coast- 
wise or shipment as ships stores of goods 
of any specified description. 

(b) the bringing into any part or place 
in India of goods of any specified de- 
scription removed from the ship or con- 
veyance in which they are being carried, 

(2) Be O RT s 


By S. 4, the orders made under R. 84 of 
the Defence of India Rules, 1939, or 
under that rule as continued in force by 
the Emergency Provisions (Continued) 
Ordinance, 1946, and in force immediate- 
ly before the commencement of the Act 
were, in so far as they were not incon- 
sistent with the provisions of the Act, to 
continue to remain in force and to be 
deemed to have been under the Act. 


7. In exercise of the powers confer- 
red on the Central Government by S. 3, 
the Central Government issued the Im- 
ports (Control) Orđer, 1955. By para 3 of 
the Order, it was enacted that: 

"(1) Save as otherwise provided in 
this order, no person shall import any 
goods of the description specified in 
Sch. I, except, under, and in accordance 
with a licence or a customs clearance 
permit granted by the Central Govern- 
ment or by any officer specified in Sche- 
dule TI. 

(2) If, in any case, it is found that the 
goods imported under a licence do not 
conform to the description given in the 
licence or were shipped prior to the date 
of issue of the licence under which they 
are claimed to have been imported, then 
without prejudice to any action that may 
be taken against the licensee under the 
Customs Act, 1962 (52 of 1962), in respect 
of the said importation, the licence may 
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be treated: as having- :been 
importing the said goods.” - E 
The Central ` Government also. issu=d 
periodical orders which were published in 
bi-annual official publications setting out 
the policy governing the grant of impcrt 
and export licences. ~ 


8. The contentions of Sri . Rama- 
chandra Rao, learned counsel for tae 
appellant, are these (1) The appellant 
has every right to. enforce the admi- 
istrative orders or instructions contain2d 
in the Import and Export Control poly 
by ‘invoking the jurisdiction of this Court 
under Art. 226 ‘of the Constitution of 
India. (2) As no policies, are’ laid down 


utilised : for 


making provisions for the issue _(f) 


licences with regard to certain materiz1s 
like raw materials, blades, wipers aad 
so on, the executive cannot refuse to 
issue ‘the said licences on the basis that 
the material is not required. 


(3), For the issue of import. licence. for 
a particular period in respect | of certdin 
raw materials, if there is a change in tne 


subsequent period, for which he Fas 
sought for, so long as the delay that 
occurred, was not attributable to the 


petitioner or. the licensee., 


(4) The petitioner’ s fundamental richt 
under Art. 14 of the Constitution of Inda, 
is violated because the respondents d-s- 
criminated against the petitioner as they 
have granted licences to others- similarly 
situated. 


(5) The remedy . of appeal. which bas 
been provided for under the specific pmo- 
visions had not been invoked inasmuch 
as the appellate authority | happens - to 5e 
the same authority who. has refused to 
issue licence and, therefore, it is a me- 
dundant ‘exercise. 


"9. The learned counsel for the app-l- 
lant relied on the ‘following decisions in 
support of his contention: that the admm- 
istrative instructions are enforceable. and 
he is entitled to a Writ or. an appropricte 
order under Art. 
of India. 


10. In Union of India v. Anglo-Afghan 
Agencies AIR 1968 SC 718, the Textle 
Commissioner published on Oct. 10, 19%-2, 

a scheme called the Export Promotion 
Scheme providing ihcentives to exporters 
- of woollen goods. By the'scheme as ex- 
tended to exports to’ Afghanistan, © 
exporters were invited to get themselves 
registered with the Textile ‘Commissior=r 
for éxporting woollen goods, and it vas 
represented that the exporters will e 
entitled: to import -raw -materials of tae 
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total amount equal to: 100% of the f.o.b. 
value of the exports. Under cl. (10) of the 
Scheme; :the . Textile Commissioner had 
authority, if it was found that a fraudu- 
lent attempt.was made to secure an im- 
port certificate ‘in excess of the true value 
of the goods exported, to reduce the im- 
port certificate. Dealing with the position 
that the licensee was entitled to have 
licence for the import of raw material 
on the representation so made by way 
of import and export policy laid down, 
though it was not:-:statutory in character, 
Shah, J., as he then was, speaking for 
the Court held: 


“The question whether the Import 
Trade Policy is legislative in character 
has not been expressly dealt with in any 
decision of this Court. It appears to have 
been assumed in certain cases, that it is 
executive in character, but even so it had 
been held that when it is declared under 
an export policy that a citizen exporting 
goods shall be entitled to certain import 
facilities, in appropriate cases the Courts 
have the? power to direct the concerned 
authority to make that facility available 
to the citizen who has acted to his pre- 
judice acting upon the representation on 
ea policy . and has been denied that faci- 

ity. $y 


It was further seared : 


“It cannot be assumed’ merely because 
the Imports: Trade Policy is general in 
terms and deals with the grant of licences 
for import of goods and related matters, 
it is statutory in character. The’ Imports 
and ‘Exports (Control) Act, 1947, autho- 
rises the: Central Government to make 
provisions prohibiting, restricting or 
otherwise controlling, import, export, 
carriage etc. of the goods and by the Im- 
ports (Control) Order, 1955, dated Decem- 
ber 7, 1955 and by the, provisions which 
were sought to he repealed restrictions 
already. imposed.. The order was clearly 
legislative. in character. The Import 
Trade Policy was evolved to facilitate 
the mechanism of the Act and the orders 
issued thereunder. Even granting that 
the Import: Trade , Policy notifications 


‘were issued in exercise of the power 


under S. 3 of the -Imports and Exports 
(Control). Act, 1947, the order as already . 
observed authorised the making of execu- 
tive or administrative instructions as 
well as legislative directions. It is not 
the form of the order, the method of its 
publication or the source of its authority, 
but. its. substance, which determines its 
true character. A large majority of. the 
paragraphs - of, the Import:.and Export 
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Schemes are in the form of instructions 
to departmental officers and advice to 
persons engaged in the export and im- 
port business with their foreign counter- 
parts. It may. be possible to pick out 
paragraphs from the Scheme which ap- 
pear in isolation to be addressed general- 
ly and have direct impact upon the 
rights and liberties of the citizens. But a 
large number of paragraphs of the 
Scheme refer to matters of procedure of 
departmental officers and heterogeneous 
material: it sets out forms of application, 
the designations of licensing authorities, 
amounts of application and licensing fees, 
last dates for applications, intermixed 
with definition of “Established Impor- 
ters”, “Actual Users”, “new comers and 
others and details of different schemes 
such as Quota Registration Schemes, Ex- 
port Promotion Schemes etc. There is no 
pattern of order or logical sequence in 
the policy statement: it is a jumble of 
executive instructions and matters which 
impose several restrictions upon. the 
rights of citizens. Some of the provisions 
which impose restrictions upon citizens 
in the exercise of their right fo carry 
on trade without statutory limits maybe 
open to serious objections, but we do not 
find it necessary to embark upon an en- 
quiry whether the provision which au- 
thorises the issue of import entitlement 
certificate for the full f.o.b. value of the 
goods exported is legislative in character. 
Granting that it is executive in character, 
this Court has held that the Courts have 
the power in appropriate cases to compel 
performance of the obligations imposed 
by the Schemes upon the departmental 
authorities,” o ; 


11. This decision is binding on us. 


12. Sri. K. Subrahmanya Reddi, 
learned Standing Counsel for the Cen- 
tral Government, contended that the im- 
port trade control policy is only an 
administrative instruction and the same 
does not confer any right enforceable 
under Art. 226 of the Constitution of 
India. Reliance was placed on the deci- 
sion in J. C. C. of Imports & Exports v. 
Aminchand Mutha, AIR 1966 SC 478, 
Fernandez v. State of Mysore, AIR 1967 
-SC 1753, Dy. Assistant Iron and Steel 
Controller v. L. Manickchand, AIR 1972 
SC 935, Viswakarma Industries v. Union of 
India, ATR 1973 Punj & Har 88, Andhra 
Industrial Works v. Chief Controller of 
Imports, AIR 1974 SC 1539, J. Fernandez 
& Co. v. Dy. Chief Controller of Imports 
& Exports, AIR 1975 SC 1208 and Sha 
Poosaji Mangilal v. Ministry of Com- 
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merce, -AIR 1976 Mad 82. The decision in 
J. C. C. of Imports & Exports v. Amin- 
chand Mutha (supra) deals, in the main, 
with the proposition as to how the part- 
ners shall get their respective shares in 
the quota rights after the dissolution of 
the firm. It was held that once such 
shares are approved eventually by the - 
Chief Controller, even if it is much later 
than the period for which the partners 
were entitled to the quota, it should give 
the approved quotas from the date of 
agreement so that such persons may not 
suffer on account of the delay in the 
Chief Controller’s office in the matter of 
assessing approval. While dealing with 
such proposition, the Supreme Court, 
where they were concerned which Arti- 
cle 32 of the Constitution of India, ob- 
served : 


"It will be seen that these admin- 
istrative instructions do not create any 
right as such in favour of persons with 
whom they deal. They are for guidance 
of the authorities in the matter of grant- 
ing quotas for the purpose of this Order.” 


However, we may refer to the observa- 
tions made by Mudholkar, J., who wrote 
a separate judgment though concurring 
with majority judgment. The observa- 
tions are as under: 


"Where, therefore, the recognition of .a 


division of quota rights is accorded by the 


Chief Controller of Imports and Exports, 
as was done in those cases, only in re- 
spect of future imports, the erstwhile 
partner has no right to seek redress from 
a Court or even in the High Court under 
Art. 226 of the Constitution under Arti- 
cle 26 of the Constitution. His position 
would be no better if upon that ground 
the licensing authority refused to grant 
a licence for a licensing period antecedent 
to the recognition of the division . of 
quota rights. The reason is that for an 
application for grant of a licence to be a 
proper application, it must conform to 
the form prescribed in that behalf and 
that where it does not do so it is liable 
to be rejected.” In Fernandez v. State of 
Mysore (supra), where the- Supreme 
Court was concerned with regard to the 
rejection of a tender called for construc- 
tion of a masonry dam on the ground 
that it was contrary to the Public Works 
Department Code, after holding that the 
Code had no statutory force, their Lord- 
ships held as under: ; 

“If they have no statutory force, they 
confer no right: on anybody and a 
tenderer cannot claim any rights on the 
basis of these administrative instructions, 
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If these are mere administrative instruc- 
tions it may be open to Government to 
take disciplinary action against the =er- 
vants who do not follow these instruc- 
-tions but non-observance of such adr-in- 
istrative instructions does not in >ur 
opinion confer any right on any member 
of the public like a tenderer to ask ‘for 
a writ against Government by a pəti- 
' tion under Art. 226.” 


In Viswakarma Industries v. Union of 
India (supra) while dealing with the 
proposition as to whether the petitiener 
has a legal right to claim the quota of 
stainless steel sheets on the basis of the 
Public notice dated August 4, 1966 wich 
was issued in pursuance of the imczort 
and export policy laid down by the Cen- 
tral Government and whether the Pt>lic 
notice confers any enforceable right on 
the petitioner, the Supreme Court eld 
that the petitioner cannot claim any 
legal right to receive the full entitlensent 
in terms of the public notice and no ¥rit 
can be issued to the respondents caKing 
upon them to do so. 


13; In Andhra . Industrial Works - V. 
Controller, Imports (supra), ; the pəti- 
tioner-firm was a manufacturer: of ato- 
mobile parts. . It made four applications 
for the grant of licence, to import stzin- 
less steel. However on the basis of an 
adverse report against the firm,.the ap- 
plications were rejected. The Supr=me 
Court, while dealing with the said sima- 
tion under Art. 32 of the Constitution of 
India, held as under : — 


“Herein, it is not contended that the 
Imports and Exports (Control) Act, -947 
or any order or rule made thereunde is 
‘ultra vires. Nor is the validity of the Im- 
port Control Policy Statement (for the 
period April-March 1969) known as Red 
-Book impeached. Indeed, this pc-icy 
Statement is the sheet-anchor of 
petitioner’s claim. Such a policy state- 
ment, as distinguished from an Import or 
-Export Control Order issued under 5. 3 
of the said Act, is not a statutory docu- 
ment. No person can merely on the tasis 
of such a statement claim a right to the 

grant of an import licence, enforcecble 
' at law. Moreover, such a Policy car. be 
:changed, rescinded or altered by rere 
administrative orders or executive in- 
structions issued at any time.” 

In J. Fernandes & Co. v. Dy. Chief Con- 
troller of Imports & Exports (supra), the 
Supreme . Court while referring to the 
.decision in Andhra. Industrial Work: v. 
Chief Controller, a ila eee Zaid 
-down as under: E 
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“In the case of Andhra Industrial 
Works, AIR 1974 SC. 1539 (supra) an 


objection was raised on behalf of the 


respondents - that the petition was not 
competent because there was no violation 
of fundamental rights. This Court up- 
held that objection and said that neither 
the Imports & Exports (Control) Act nor 
any order thereunder was alleged to be 
ultra vires nor was the Import Control 
Policy impeached. A policy statement 
was held to be not a statutory document. 
No person can on the basis of a policy 
statement claim right to the grant of an 


import licence. This Court also held that 


there is no absolute right much less a 
fundamental right, to the grant of an 
import licence.” 


14. The commonness that could be 
assessed from the aforesaid decisions is 
that no absolute right or fundamental 
right is created by the executive instruc- 
tions in contradistinction to the statu- 
tory instructions. It is also significant to 
be noticed that-in none of the: decisions 
rendered subsequent to the decision in 
Union of India v. Anglo-Afghan Agencies 
(supra), the said decision has been 
brought to the notice of the Supreme 
Court. It is equally prominent that in 
none of the decisions rendered - subse- 
quent to the decisions, Courts were ad-' 
dressing themselves as to whether the 
contravention of administrative instruc- 
tions conferred enforceable right so that 
writs could be issued under Art. 226 of 


the Constitution, whereas the decision in 


Union of India v. Anglo-Afghan Agencies 
(supra) to which we referred earlier, has 
been emphatic on the proposition that 
whenever there is a contravention of 
even the administrative instructions in 
the absence of statutory rules covering 
the field, a citizen has got a right to in- 
voke the jurisdiction of the Courts under 
Art. 226 of the Constitution if he has 
been adversely affected by such contra- 
vention and the Courts have the power, 
in appropriate cases, to compal perform- 
ance of the obligations imposed by the 
said administrative instructions upon the 
departmental authorities. , 


15. It manifest that 
instructions do confer|` 
rights upon the citizens in the absence of 
statutory rules and any contravention 
thereof, adversely affecting the citizens, 
would enable them to enforce these 


rights under Art. 226 of the Constitution 


is, therefore, 


. of India. 


16. The. second and rather crucial 
question is, whether the executive autho- 
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rity can refuse to follow the represen- 
tation made by it, or, in other words, 
whether the principle of estoppel opera- 
tes against the authority, Sri T. Rama- 
chandra Rao, learned counsel for the ap- 
pellant, vehemently argued .that the 
Government -are bound by the represen- 
tations made by them and, in case of de- 
nial, they are enforceable on the basis 
or equity and also on the basis of the 
doctrine of estoppel. He relied upon the 
decision in Union of India v. Anglo- 
Afghan Agencies (supra), wherein the 
exporters were invited to get them- 
selves registered with the Textile Com- 
missioner under the Export Promotion 
Scheme for Woollen goods, for exporting 
woollen goods and it was represented 
that the exporters will be entitled to im- 
port raw materials of the total amount 
equal to 100% of the f.o.b. value of the 
exports. When the authorities failed to 
carry out the terms of the scheme, the 
Supreme Court held as under: 


“But the authority vested in the Tex- 
tile Commissioner by the rules even 
though executive in character was from 
its nature an authority to deal with the 
matter in manner consonant with the 
basic’ concept of justice and fair-play. 
If he made an order which was not con- 
sonant with the basic concepts of justice 
and fair-play his proceeding was open to 
` scrutiny and rectification by the Courts.” 
¥ * $ * 


_ We hold that the claim of the respon- 
dents is appropriately founded upon the 
equity which arises in their favour as a 
result of the representation made on be- 
half of the Union of India in the Export 
Promotion Scheme, and the action taken 
by the respondents acting upon that 
representation under the belief that the 
Government would carry out the repre- 


sentation made by it. 
* % * 


Therefore, even assuming that the provi- 
sions relating to the issue of trade notices 
offering inducement to the prospective 
exporters are in character executive, the 
Union Government and its officers are, 
on the authorities of this Court, not 
entitled at their mere whim to ignore 
the promises made by the Government. 
We cannot therefore accept the plea that 
the Textile Commissioner is the sole 
judge of the quantum of import licence 
to be granted to an exporter, and that 
the Courts are powerless to grant relief, 
if the promised import licence is not 
given to an exporter who has acted to 
his prejudice relying upon the represen- 
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tation. To concedé to the Departmental 
authorities that power would be’to strike 
at the very root of the rule of law.” 


17. The argument of the learned . 
counsel for the appellant Sri. Rama- 
chandra Rao, is that from the financial 
year 1969-70 the Import Trade Policy 
provided for the issue of import licences 
for the value of raw material consumed — 
by the importer in the previous year. 
The quantities that could be imported 
under such licences were in addition to the 
quantities covered by the actual Users 
Licences called “Registered Exporters 
Policy Licences”. Therefore, the appellant 
applied to the 2nd respondent under the 
aforesaid policy as per para 73 (1) to (5) 
of the Import Trade Control Hand Book 
of Rules and Procedure, 1970, on 17-2- 
1970 for the issue of an import licence for 
H RS of the value of Rs. 1,85,815.00 being 
the value of the raw material consumed 
by the appellant during the period 1-10- 
1969 to 10-3-1970 with due compliance of 
all the formalities. The 2nd respondent, 
though initially raised objections to treat 
the appellant as an existing unit and also 
regarding the satisfactory certificate to 
be submitted with regard to non-avail- 
ability of HRS, did not press the matter 
further after duly verifying the material 
furnished by the appellant. The 2nd res- 
pondent, nevertheless eventually reject- 
ed the application of the appellant on 
28-8-1974 on the ground that HRS is 
not required for the manufacture of auto 
parts. This ground, according to the learn- 
ed counsel for the appellant, is baseless 
and untenable on two counts. 


(1) The licence issued in favour of tha 
appellant on 24-9-1968 contains the fol- 
lowing in its enclosure: 


“Import of Heat Resistant Steel 0.5 MM 
with Carbon 0.06% Chromium 18% Nic- 
kel 11.5%, Titanium 5xC is allowed in 
the licence to the extent of Rs. 2,000/- 
subject to the condition, that this inclu- 
sion will not qualify for import of this 
material on conversion basis as contem- 
plated in para 85 of the Hand Book of 
Rules and Procedure, 1968 manufacturing 
end use automobile parts of export”. 


This demonstrates that HRS is necessary 
for the purpose of manufacturing auto 
parts. 

(2) Under nomination by virtue of 
‘Replenishment Licence under the Regis- 
tered & Exporters Police’, the appellant 
was being granted from 4-12-1968 actual 
user licences under the Registered Expor- 
ters Policy Scheme for which exports of 
aluminium circles were made by the Head 
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Office. Under these: licences, the peti- 
tioner-appellant was importing and cen- 
suming HRS‘ in the manufacture of.: its 
products. 


18. Paragraph 73 (1) of the o 
Trade Control Hand Book of Rules and 
Procedure, 1969 reads as under: 
Import applications on consumption 
basis : : 

The existing units engaged in the prio- 
rity industries should make’ their import 


‘applications for raw materials and ccm- 


ponents, end product-wise (including Te- 
lated end products) by way of claining 
replenishment of imported raw materials 
and components consumed by the wnit 
within a given period, in accordance with 
the relevant import policy. . 
Paragraph 16 of the Import Trade Con- 
trol Policy for the year 1969-70, reads. as 
under : 

“In the case of 59 priority industries 
listed in Appendix I, the need besed 
policy for import of raw materials, com- 


-~ ponents and spares will continue ducing 


the period April, 1969 March 1970. The 
procedure for the grant. of import licemces 
to units engaged in these industries will 
be as indicated below.” 


Again, para 25 of- the said Import Trade 
Control Policy reads as under: 

“The existing units engaged in the 
priority industries should make  tneir 
tmport applications for raw materials 
and components, end-product-wise {in- 
cluding related end products) by war of 
claiming replenishment of imported raw 
materials and components consumed by 
the unit within a given period as indizat- 
ed below :” 


“Automobile ancillaries” is mentone as 
Item 43 in the'List of Priority Industries 
laid down in Appendix I to the Import 
Trade Control Policy for the year 1369- 
1970. 


19. Under Appendix 41, as per para 93 
of the import licensing policy for ron 
and steel items and ferrous alloys for the 
licensing period April 1969: March 1970, 
Schedules A to D have been annexed for 
various items of steel and ferrous alloys., 
Item 11- in Sch. C pertains to ‘stairless 
steel, including heat resisting type’. The 
import licence regarding item 11 umder 


sub-head (a) “sheets, plates and strips” 


will be issued in favour of indus-ries 
mentioned under four heads. Under (i), 
(ii) and (iv) there is no express mention 
with regard to ‘automobile ancillaries. 
However, under 11 (a): (iii), it is ee 
ed. that: 
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"Import of 50% of requirements ofall 
industries’ other than those mentioned 
above, except 


- Utensils, domestic-ware, cutlery, kit- 


‘ehén-ware, table top and furniture indus- 


tries will be allowed after placement of 
firm orders for balance 50% quantity on 
the producer mentioned at Sl. No. 4 of 


Sch. ‘E’. This applies to the following 
srades and sizes: . 
302, 304, 304L, 316, 316L, 317, 321 


321L, qualities. 0.8 mm. to less than 
1.25 mm. CR sheets: 1.25 mm. to less 
than 4.00 mm. CR/HR sheets; 4 mm. to 
12 mm. HR (sheared) sheets/plates; Over 
12 mm. and upto 25mm. HR (unsheared) 
plates width 750 mm. to 1200 mm. length 
2 metres to 4 metres Max weight 600 kgs. 
Finishes 1, 2B and 2D.” 

The Import Trade Control Policy for the 
year 1971-1972 makes a provision for the 
import of stainless steel and heat resisting 
steel under item 32 of Sch. C. item 12 
(viii) reads: 


“Heat resisting steels in IS 15 CR 13 Ni 
24 (AISI 20) and IS20G25Ni20 (AISI 
310) or equivalent quality will be allow- 
ed for import in any section or size to 
furnace mfrs. only.” 


But, in so far as manufacture of auto 
parts is concerned, only stainless steel in 
specific strips has been allowed.. In the 
Import: Trade Control Policy for the year 
1973-74, -a provision for import of stain- 
less steel and ‘heat resisting steels has 
been made in l Item 1t (iv) of Sch. C as 
under: 


“For end uses other than those men- 
tioned at (i) (ii) and (iii) above, import 
of sheets of 0.71 mm. to below 5 mm. and 
plates 5 to 14 mm. in all grades of stain- 
less steel and heat. resisting steels will be 
allowed only against NAC from produ- 
cers mentioned at S. No. 4 of Sch. F, and 
import of sheets thinner than 0.71 mm. 
and plates thicker than 14 mm. is allow- 
ed in all grades.” 


Here again provision is made for the im- 
port of stainless steel in the form of 
strips in various denominational coils for 
the manufacture of autoclaves.:In the 
Import ‘Trade Control Policy for the year 
1974-75, a provision for the import of 
stainless steel and heat resisting steels 
has been made under Item 11 of Sch. € 
of Appendix 41. For the manufacture of 
wiper arm blades, a provision for the im- 
port of specified strips in coils has been 
made under Item 11 (fii). Again, it has 
been specified in item 11 (v) that for 
automobile . ancillaries or automobile 
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parts, import of stainless steel sheets or 
strips will not be : allowed. other than 
those specified under Item 11 (ii). In the 
Import Trade Control Policy for the year 
1975-76, under Item 9 in Sch. C of Ap- 
pendix 41, import of stainless steel and 
heat resisting steel and any form was 
banned for industries engaged in manu- 
facture of utensils, domestic-ware, cut- 
lery, kitchenware, furniture, automobile 
ancillaries or parts and air-conditioners. 


20. Sri. K. Subrahmanya Reddi, learn- 
2d standing counsel for the Central Gov- 
ernment, contended that for any reple- 
nishment, the prerequisite is consump- 
tion of the said raw material and, there- 
fore, if it is not required in the manu- 
facture of automobile parts, the question 
of replenishing the same does not arise. 
He based his argument on the ground 
that the Ministry of Steel & Mines which 
is the technical authority, had sent a 
communication on 27-6-1974, stating that 
as per the Import Trade Control Policy 
(Appendix 41 Sch. C S. N. 11) stainless 
steel and heat resisting steel have been 
zlubbed together mainly because they 
fall almost under the same group of 
alloy steel, that those two varieties of 
steel have some specific and uses and 
she question of import is to be examined 
after considering the essentiality for the 
specific end product. It also stated that 
the use of heat resisting steel is mainly 
for working at high temperature con- 
ditions and to have. anti-corrosive pro- 


serties and it is mainly required for cer-. 


cain furnaces, reactors ete. and that 
she items like wiper arms, blades and 
Other automobile parts composite where 
Drocessing at high temperature condi- 
zions is not necessary, the import of heat 
cesisting steel is not considered justified. 
This was communicated in reply to the 
-etter dated 9th April, 1974 of the Chief 
‘Controller, Imports & Exports. There- 
Jore, in none of the policies, there is any 
axpress provision made with reference 
~o heat resisting steel for the manufac- 
cure of automobile parts. The mere fact 
that licence was issued in favour of the 
appellants in the year 1968, cannot be 
taken as a representation said to have 
been made for the supply of HRS with 
reference to Import Trade Policy. It is 
in the public interest not to grant any 
import licence for the manufacture of 
eertain commodities like furnaces, reac- 
fors ete. It is equally significant that in 
fhe matter of import of raw material 
the question of foreign exchange is also 
involved. . Therefore, taking all these 
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circumistences into consideration the pra- 
yer made by the appellant in the writ 
petition should (sic-not?) be acceded to 
as the contentions raised are untenable 

and devoid of any merit. ) 


21. Sri. Subrahmanya Reddi relied on 
the decision in Dy. Assistant & Steel 
Controller v. L. Manickchand (supra), 
wherein it has been observed: 


“Now, it has to be borne in mind that 
in the present stage of our industrial de- 
velopment imports requiring foreign ex- 
change have necessarily to be appro- 
priately controlled .and resulted. Possi- 
ble abuses of import quota have also to 
be effectively checked and this inevi- 
tably requires a proper scrutiny of the 
various applications for import licence. 
In granting licences for imports, the au- 
thority concerned has to keep in view 
various factors which may have impact 
on imports of other items of relatively 
greater priority in the larger interest of 
the overall economy of the country 
which has to be the supreme considera- 
tion, and an applicant has no absolute 
vested right to an import licence in terms 
of the policy in force at the time of his 
application because from the very nature 
of things at the time of granting the 
licence the authority concerned may 
often be in a better position to have a 
clearer over-all picture of the various 
factors having an important impact on 
the final decision on the allotment of 
import quota to the various applicants”, . 


It is significant to be noticed that in none 
of the Import Trade Control Policies, 
any explicit provision has been made 
with reference to HRS for importing the 
same for the manufacture of auto parts./ 
No doubt, in the licence issued in favour 
of the appellant on 24-9-1968 there, is a 
mention about the import of HRS for the 
manufacture of auto parts on the basis 
of consumption. But, that by itself 
does not confer any right on the appel- 
lant nor can it be taken as a representa- 
tion said to have been made with re- 
ference to the succeeding years. From 
a perusal of the Import Trade Control 
Policy laid down year after year, it be- 
comes at once manifest that this raw 
material, viz. HRS is not only circum-j. 
scribed to certain industries like , fur- 
naces and so on, but even stainless steel 
itself was taken completely out of the; 
import policy vis-a-vis the manufacture 
of such parts. Apart from this it is equ- 
ally vital that the technical authority 
concerned, furnished the necessary in- 
formation as to whether HRS was a musti 
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for the manufacture of automobile parts. 
In fact, the learned Standing Counsel 
for the Central Government placed be- 
fore us the letter addressed by the 
Ministry of Steel & Mines to the Chief 
Controller of Imports & Exports, where- 
in, as mentioned earlier, it has been 
stated that items like wiper arm blades 
and other automobile parts where pro- 
cessing at high temperature conditions 
is not necessary, the import of HRS is 
mot considered justified. 


22. We may also usefully refer to the 
decision in State v. Amrit Banspati Lid. 
AIR 1977 Punj & Har 268. Deating 
with the doctrine of equitable estopdel, 
their Lordships of the Punjab & Haryana 
. High Court held: 


"This kaleidoscope of precedents, Indan, 
‘American and English, shows us that 
in the final analysis the doctrine of equit- 
able estoppel is but a rule of fair play 
founded on the principle of justice, eq- 
uity and good conscience. Good adminis- 
tration demands that rules of fair flay 
should be observed by all Governrrent 
and Public Authorities. Good adminis- 
tration requires that the Government 
-and other public authorities should be 
bound by promises made by them, uson 
which others have acted as such as par- 
ties are bound by similar promises. Sut 
there is a difference. The Government 
acts for the people. It acts in the pab- 
lic interest. The people, for whom the 
Government acts, require to be protect- 
ed against the unauthorised, prejudicial 
or mischievous acts of the persons who 
act for the Government. The pecple 
cannot be bound by promises wkich 
are unauthorised, or, which are 
prejudicial to the public interest or 
which are productive of public mischief. 
Therefore, the need to restrict the ap- 
plication of the doctrine of equiteble 
estoppel to Governmental activity, 
Therefore, the unwisdom and inexpe- 
diency of applying the doctrine too wHe- 
fy. There are, of course, certain obvious 
limitations: When the Government «cts 
in a sovereign capacity there can never 
be any question of estoppel nor zan 
there even be an estoppel to prevent Far- 
liament from making a law. Nor zan 
the Government while functioning az a 
delegate of Parliament, be estopped 
from legislating contrary to the promises 
earlier held out by it in an execuéve 
capacity. Nor can there be an estoppel 
to prevent the Government from carry- 
ing out the: mandates of Parliament. 
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Parliament is supreme and the execu- 
tive Government cannot estop itself from 
discharging the obligations imposed upon 
it by Act of Parliament, Nor can the 
Government do something or be compel- 
ied to do something which is prohibited 
by statute or which is opposed to obvi- 
ous legislative policy. And, the Gov- 
ernment cannot be bound by an estop- 
pel to do indirectly that which it can- 
not do directly: it cannot bind itself to 
circumvent a statute. Again, a Govern~ 
ment cannot bind itself or a succeeding 
Government, by an estoppel, to a fixed 
policy. The politic dynamism of the 
State Government must have the right 
at all times to change its policy. Accru~ 
ed rights have to be honoured no doubt. 
But, no rights based on promissory estop- 
pel can ever be considered to accrue 
which are against the public interest and 
opposed to the public policy or which 
affect the public revenues. No one can 
be permitted to take undue advantage, 
of a representation made by a servant of 
the people and claim rights as against 
the people themselves and to their pro- 
ven detriment, if such rights are not 
consistent with the public good. A rule 
of evidence such as equitable estoppel 
may not be invoked against the people 
and the State if it is shown to be 
against the general interest of 
the people and the State or against 
the advancement of their known 
social policy or if it affects the public 
Precise definition of the limits 
is difficult.as this branch of the law is 
yet evolving. Boundaries will have to 
be determined in individual cases with 
reference to the facts of the cases”, 


From the foregoing, it is evident, viewed 
from any angle that the appellant’s claim 
for the issuance of import licence for 
HRS is not justified. 


23. The denial of import licence under 
the impugned order is justified not only 
in the larger interest of the overall eco- 
nomy of the country, which has to be 
the supreme consideration, but also in 
view of the fact that there was no tech- 
nical sanction in the sense that the tech- 
nically competent authority had placed 
an embargo on the issuance of any im- 
port licence for HRS as it was not at all 
essential for the manufacture of automo- 
bile parts and further in view of the 
fact that no specific representation by 
way of Import Trade Control Policy- has 
been made by the authority concerned 
to the effect that import licence will be 
issued for HRS for the manufacture of 
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automobile parts in respect of the licence 
which emanated in the year 1968. 


24. In view of the above, the con- 
tention raised by the learned counsel for 
the appellant cannot be acceded to: 


25. The next submission made by the 
learned counsel for the appellant is, 
that the appellant was discriminated 
against, in as much as licences have been 
issued in favour of M/s. Mithena Indus- 
tries, Madras for the import of HRS for 
manufacture of automobile parts and 
similar licence for import of HRS for 
the end product of automobile ancilla- 
ries was issued in favour of M/s. Gemini 
Metal Works, Madras, and also an im- 
port licence was issued for HRS sheets 
in favour of one Racmann Koshatkinn, 
New Delhi, for the same end product, 
automobile ancillaries who are similarly 
situated, and, therefore, denial to the 
appellant is violative of Art. 14 of the 
Constitution of India. 


26. In the counter-affidavit, it has 
been stated, 
"With reference to the averments 


made in para 12, it is denied that M/s. 
Rackmann Koshatkinn Regd New 
Delhi., was allowed Heat Resisting Steel 
sheets for the manufacture of automo- 
bile ancillary, as alleged. In any case, a 
case has been registered against this 
firm for misutilisation of the raw mate- 
rial and prosecution has been launched. 
I submit that the rest of the two cited 
firms of Madras were allowed licences 
during much earlier periods when the 


policy did not specifically prohibit the | 


+) 
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Though in the reply-affidavit, it has been 
averred, 


“It is false to state that M/s. Racmann 


Koshatkinn Regd. New Delhi was not al- - 


lowed HRS sheets for the manu- 
facture of automobile ancillaries. The 
original Jicence which was seen by 
the depondent of this affidavit 
specifically mentions auto leaf springs 
which is an automobile ancillary as 
one of the end products for which 
the import licence for HRS sheets has 
been issued. The 2nd respondent ap- 
pears to have made this averment with- 
out actually verifying the facts from the 
licence. It may be mentioned that the 
above licence was issued in 1974-75 
which is the same year in which the 
‘two applications of the petitioner were 
rejected. The averment that proceed- 
ings are being taken against that firm 
for misutilisation of the raw material, 
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even if true, is wholly irrelevant because 
the issue is the grant of import licence 
for HRS to the firm for the end use au- 
tomobile ancillaries”. 


We cannot, conclude, in the absence of 
positive material placed before us by 
the appellant, that the allegations made 
by the apoellant have been made out 
Even in the cases where import licence 
for the raw material concerned, has been 
issued, it is said to be under certain mis- 
representation and fraud, and necessary 
action also has been instituted. There- 
fore, these circumstances cannot be taken 
into reckoning for the purpose of estab- 
lishing a positive case that there has 
been violation of Art. 14 of the Constitu- 
tion and discrimination has been made 
against the appellant. In the view we 
have taken, the contention in this be- 
half by the appellant’s counsel does not 
hold good. 


27. The learned Standing Counsel for 
the Central Government has raised an 
objection with regard to the maintaina~ 
bility of the Writ Petition on the ground 
that there was an alternative remedy by 
way of first appeal and second appeal 
as per the provisions laid down in the 
Import Trade Control Hand Book of 
Rules and Procedure, 1970. Chap. 12 
thereof deals with the provisions for ap- 
peals. Under para 254 (1) first appeals 
in regard to the applications dealt with 
in the Import Trade Control Office, 
Visakhapatnam, will be with the Joint 
Chief Controller of Imports and Exports 
at Madras. Under sub-para (2) of 
Para 254, the first appeal against the de- 
cision of a licensing authority in respect 
of an application made under the policy 
for registered exporters, will lie with 
the head office in which the application 
was dealt with. Para 255, which makes 
a provision for second appeal, is as 
under: 


“255. Second appeal: (1) If the appel- 
lant is not satisfied with the decision of 
the appellate authority as indicated in 
para 254, above, he may make a second 
appeal to the Chief Controller of Im- 
ports and Exports, New Delhi”. 

Sri Ramachandrarac, learned counsel 
for the appellant, submits that any ap- 
peal to the same authority which has re- 
jected the application, is of no use inas- 
much as the Authority has already con- 
cluded by rejecting the same. In view 
of the circumstances of the case, when 
the licensing authority had, at one stage 
referred the matter to the second appel- 
late authority, for the purpose ef ascer- 
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tainment as to whether licence for the 
import of HRS for the manufacture of 
automobile parts should be issued or nct, 
invoking the jurisdiction of either the 
first appellate authority, or the second 
appellate authority would not have ser7- 
ed any purpose. Therefore, the obje:- 
tion raised by the learned Standing 
Counsel for the Central Government has 
no foundation. We are inclined to agr2e 
with the contention of the learned coua- 
sel for the appellant. 


28. In conclusion, we observe that the 
vital allegation made by the appellant 
that fair deal has not been given to it 
with regard to the non-issuance for the 
import of HRS, read in the pragmatic 
light of the counter averments of tre 
respondents and understood realistically, 
cannot make the contentions of the coun- 
sel for the appellant, credible. The in- 
pugned order is wholly justified in tne 
circumstances of the case and in tie 
broader aspect of economic goal as`in ine 
larger interests of the public which 
should be of paramount importance in 
the matter of dealing with the cases of 
such a nature. 


29. In the result, the Writ Appezls 
are dismissed, There will however, >e 
no order as to costs, 
Appeals dismissed. 
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A. SAMBASIVA RAO C. J. AND 
P. RAMACHANDRA RAJU J. 


Kistna Cement Works, Tadepalli, Pezi- 
tioner v. The Secretary, APSEB, Vidyut 
Soudha, Hyderabad and oes Respon- 
dents. 


Writ Petn. No. 2224 of 1976 and Wr:-t, 
Appeal No. 156 of 1977, D/- 7-2-1979. 

(A) Electricity Act (1910), Sch. CI. 6 
First Proviso (a)—Electricity (Supp y) 
Act (1948), S. 49 — Initial consumo- 
tion deposit paid by consumers of eler- 
trical power in A. P. — Additional 
security deposit in cash . representing 3 
months’ average consumption — A. P. 
State Electricity Board 
demand. , 

A. P. State. Electricity Board js` 
within its rights in demanding ad- 
tional -security deposit in cash repr2- 
senting 3 months’ consumption frem 
the consumers of electricity power, in 
addition to initial consumption deposits 
already paid, The demand is reasca- 
able, (Paras 6, 7, 10, 11) 
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It is true that sub-para (a) of the first 
proviso to cl. VI of the Schedule to 
the Electricity Act speaks only of suffi- 
cient security. What is ‘sufficient secu- 
rity’ is to be decided by the Electricity 
Board which generates electrical power 
and supplies it to the consumers. Fur- 
ther, that power in fixing the tariffs is 
conferred on the Section 49 of the 
Electricity (Supply) Act of 1948. It is 
well settled that the Electricity Board 
can fix its tariffs and also change them 
as and when the situation requires. That 
power of the Board cannot be challeng- 
ed. (Para 6) 

The power which the Board has, is 
not unguided, uncontrolled and unbridl- 
ed to fix whatever rate of deposit it 
wants. Undoubtedly. whatever security 
deposit which the Board fixes upon, 
should be reasonable and should have a 
reasonable nexus to the requirements 
of the situation. It is open to the Court 
to examine the reasonableness or other- 


_wise of the requirement made under 


the conditions or insisted on by the 
Board. (Para 7) 


For three months a consumer can go 
on consuming electrical power without 
paying any charges. It is therefore em- 
inently reasonable for the Board to re- 
quire the consumer to furnish security 
for three months’ charges. The insis- 
tence of cash deposit of such an amount 
is also reasonable, A public utility ser- 
vice like Electricity Board cannot 
launch itself on litigation to recover 
consumption charges on a large scale. 
AIR 1958 Bom 498, (1962) 1 SCR 283; 
AIR 1978 SC 771, Disting. (Paras 10, 11) 


(B) Constitution of India, Article 133 
(1) — Substantial question of law of 
general importance — Question whether 
A. P. State Electricity Board was with- 
in its rights in demanding security de- 
posit in cash representing three months’ 
consumption from the consumers of 
electrical power — Held that there was 
no substantial question of law of gene- 
tal importance which need be decided 
by the Supreme Court which arose in 
the case — Leave refused. (Para 16) 


Cases Referred : Chronological Paras 


AIR 1978 SC 771 14A 

(1974) W. A. No. 346 of 1973, D/- 19-11- 
1974 (Andh Pra} 3, 5 

(1971) W, P. No, 2122 of 1971 (Andh 
Pra) 

(1969) 'W. P. No. 3468 of 1968, D/- rs 
1969 (Andh Pra] os 5 

(1962) 1 SCR 283 14 
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AIR 1958 Bom 498 13 


K. Srinivasamurty, for Petitioner, in 
W. P. No. 2224 of 1976 and for Peti- 
tioner; in W. A. No. 156 of 197 
T. Anantha Babu, Standing Counsel for, 
the Electricity Board, for Respondents, 


A. SAMBASIVA RAO, C. J.:-—~ Is the 
Andhra Pradesh State Electricity Board 
within its rights in demanding security 
deposit in cash representing threa 
months’ consumption from the consu- 
mers of electrical power? That is the 
question which is common to both the 
Writ Appeal as well as the Writ peti- 
tion. That is why they are placed be- 
fore us together. The Writ Appeal, ari- 
ses out of writ petition No. 2359 of 
1975 which was dismissed by our learn- 
ed brother, Sheth J, 


2. A detailed statement of the facts 
of the two cases is not necessary. It 
would be sufficient if we briefly refer 
to the main features of Writ appeal No. 
156 of 1977 in order to appreciate the 
contentions raised in these two matters; 
The appellant and the petitioner are 
consumers of electrical power. The ap- 
pellant is the Andhra Paper Mills Ltd., 
Rajahmundry and the petitioner in Writ 
Petition No. 2224/76 is Kistna Cement 
Works, the Associated Cement Compa- 
nies Ltd., Tadepalli. Both these Indus~ 
tries paid the initial consumption depo- 
sits. The amount paid by the writ Ap- 
pellant towards that deposit was Rupees 
10,94,000/-, The Electricity Board, how- 
ever called upon them, to deposit a fur- 
ther amount equivalent to charges for 
three months’ average consumption as 
additional consumption deposits. In the 
instant case of the Writ Appellant, the 
amount equivalent to charges for three 
months is Rs. 31,85,406/-. After deduct 
ing the initial consumption deposit 
made, the Board called upon .the Writ 
Appellant to pay in cash the balance of 
Rs. 20,91,406/-. This further demand 
for deposit in the form of cash is 
challenged in these writ proceedings, 


3. Sheth, J. who heard the writ peti- 
tion No. 2359 of 1975 out of which writ 
Appeal No. 156 of 1977 arises, followed 
the decision of the Bench of this Court 
in W. A. No. 346 of 1973 dated 19-11- 
1974 and dismissed the writ petition. In 
that writ Appeal the validity of such a 
demand was questioned but the Divi- 
sion Bench consisting of Obul Reddi, 
€C. J. and Madhusudan Rao J. upheld 
the validity of the demand. Even before 
Sheth J. Sri' Srinivasamurthy contend- 
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ed that the decision required reconsi- 
deration on the ground that it is not 
open to the Electricity Board to insist 
upon the deposit in cash. This argu- 
ment did not, appeal to the learned 
Judge, who repelled it. Sri Srinivas- 
murty’s appeal to the learned Judge to 
refer the matter to a Fuller Bench was 
of no avail and the learned Judge dis- 
missed the Writ petition. Before us. Sri 
Srinivasamurty raised the same conten- 
tion. According to him the basis for the 
Board demanding security is found in 
first proviso para (a) to Cl. VI in the 
Schedule to the Indian Electricity Act, 
1910 and that proviso does not envisage 
any cash deposit. What all para (a) of 
the. said first proviso requires is only 
‘sufficient security’, However, under the 
terms and conditions framed by the 
Andhra Pradesh Electricity Board under 
Section 49 of Electricity (Supply) Act 
of 1948, Condition 6.7.1 requires every 
consumer to deposit a sum in cash 
equivalent to three months’ consumption 
charges based on estimated consump- 
tion. The consumers coming under the 
categories ‘domestic’ and ‘Domestic bulk’, 
are put in different categories as per 
6. 17.1, Condition 6.17.2 provided for 
payment of interest at 3% p.a. on such 
deposit. Condition 6. 17% 4 says that 
every consumer, except in the case of 
consumers under Domestic supply and 
Domestic Bulk Supply categories, is al- 
ways required to keep with the Board 
an amount equivalent fo three months’ 
current consumption charges based on 
the average consumption for the pre- 
ceding twelve months as consumption 
deposit. The adequacy of the deposit is 
reviewed every year. These conditions 
were redrafted on 20-10-1975 and now 
condition 28 is the corresponding provi- 
sion. Condition 28.2 reiterates the same 
requirement that the consumers, other 
than those covered under L. T. Cate- 
gory of domestic supply shall always 
keep with the Board an amount equiva- 
lent to charges for three months’ ave- 
rage consumption, as consumption de- 
posit, The adequacy of the deposit shall 
be reviewed by the Board every year 
on the basis of average consumption for 
the preceding twelve months. Thus in 
substance the condition relating to the 
consumption deposit remains to be the 
same. 


å. The contention of Sri Srinivasa- 
murty is that the basis for requiring a 
security is contained in sub-paragraph 
(a) of first proviso to Clause VI of the 


y 


‘. 1979 


Schedule to the Indian Electricity 4ct 
which requires only sufficient security, 
It is beyond the power of the Elecri- 
city Board to convert that concept of 
‘sufficient security” into cash deposit. of 
an amount representing three mon-as’ 
consumption. He points out that “Ais 
clients have been very prompt in p=y- 
ing the electricity charges and there 
has never been any default whkich 
would warrant any additional secur-ty 
deposit, After all, security, according to 
the learned counsel, is needed only to 
assure payments from the consumers, 
When the history of the payments of 
the appellant and the petitioner is =x- 
amined it is found that they have been 
very prompt and therefore there is 20 
need to demand additional secur-ty, 
What is worse, according to the learn- 
ed counsel is the insistence on deposit 
for three months, that too in cash, 


5. As we have pointed out there is 
a Bench decision of this Court in W. A, 
No. 346 of 1973 dated 19-11-1974 whith 
has already dealt with this questicn. 
That was an appeal preferred agai-st 
the decision of Chinnappa Reddy, J. in 
W. P. No, 2122 of 1971. There also ~ 
demand for deposit in cash of ad“i- 
tional security of charges for the 
months was challenged. The validity f 
the provision contained in Condition 
6.17.4 was challenged. ` Chinnarva 
Reddy, J. dismissed the Writ Petitian 
following the decision of Vaidya J. dst- 
ed 18-7-1969 in W, P. No. 3468 of 1958, 
Before Vaidya, J. in the said case it 
was argued that the insistence on thr2e 
months’ cash deposit was only for tie 
purpose of capital formation and not 
really intended as security for dme 
payment of the consumption charges, 
This contention was rejected by tke 
learned Judge holding that the 3 
months’ cash deposit which was r2- 
quired was really intended as securi. 
This was followed by Chinnappa Reddy, 
J. in W. P. No. 2122 of 1971. Dealing 
with the appeal against the decision of 
Chinnappa Reddy, J., Obul Reddi, C.J. 
who spoke for the Court observed <n 
W. A. No. 346 of 1973 thus— 


“What is now to be seen is whether 
the Board has- power to demand, 2s 
security, cash deposit equivalent +o 
three months’ average consumptimn 
charges, Section 49 of the Electricizy 
(Supply) Act, 1948, empowers the Board 
to supply electricity to any person mot 
being a licensee upon such terms amd 
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conditions as the Board thinks fit and, 


.for the purpose of such supply, frame — 


uniform . tariffs, It is by virtue of the 
power vested in the Board that the 
Board entered into an agreement with 
the appellant for supply of electricity, 
What the Board has now done is to 
change the terms of the agreement so 
as to entitle it to demand deposit of 
security in cash, Another term, which 
has been altered, is this: Previously, 
the Board was insisting upon paying 
two months’ average consumption char- 
ges and that has now been raised to 
three months, Under the Indian Electri- 
city Act, the Board is under an obliga- 
tion to supply electrical energy when 
a requisition is made by the owner or 
occupier of any  premiseS,,.......sccse. 
The Indian Electricity Rules empower 
the Board to require any consumer to 
deposit security for the payment of 
his monthly bills for the energy suppli- 
ed and for the value of the meter and 
other apparatus installed on his premi- 
ses. On deposits over and above asum of 
Rs. 25/-, the Board pays interest at the 
rate of 3% per annum. The rules also 
provide that the Board shall be at 
liberty. to demand enhanced security 
deposit from consumers at any time 
during the life of the contract, It is 
thus manifest that the Board is vest- 
ed with the power to demand sufficient 
security as a guarantee for payment of 
bills and it is also empowered to raise 
the security deposit, 


“What Mr, Srinivasamurty submits is 
that a bank guarantee would satisfy 
the requirements of the rules. In what 
shape the security should be furnished 
is a matter purely within the discretion 
of the Board. It is for the Board to de- 
cide whether the bank guarantee would 
be sufficient security from a consumer 
or not.” 

Sri Srinivasamurty urges that this 
reasoning of the Division Bench is 
erroneous and is tantamount to con- 
ferring unbridled and uncontrolled power 
on the Board to fix any security deposit 
which it wanted without any reference 
to the . justifiability of “such demand. 
Neither the Indian Electricity Act nor 
the Electricity (Supply) Act conferred 
any such uncontrolled power on the 
Board. What the Board, according to 
the learned counsel can demand is only 
sufficient security. ‘Sufficient security’ 
need not necessarily ‘be in the form of 
security for. three months’ consumption 
charges, or payment in cash, It depends 
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upon the circumstances of the case and 
the need for demanding security should 
vary from case to case according to the 
performance of the consumer and the 
circumstances of the case. That apart, 
to insist. on security for three months’ 
average consumption charges, that too 
in cash deposit, is highly arbitrary and 
wholly unwarranted. It is nothing but 
undue enrichment of the Board at the 
cost of the consumer which does not 
serve any useful purpose except adding 
to the coffers of the Board. There is no 
reasonable basis for these provisions re- 
quiring cash deposit of three months’ 
average consumption charges and the 
said conditions are highly arbitrary, 


6. It is difficult for us fo accede to 
ithe argument of the learned counsel. It 
‘is true that sub-para (a) of the first 
proviso to clause VI of the Schedule to 
the Indian Electricity Act speaks only 
of sufficient security. What is ‘Sufficient 
security’ is to bedecided by the Electri- 
city Board which generates electrical 
power and supplies it to the consumers, 
Further that power in fixing the tariffs 
is conferred on the Board under Sec- 
tion 49 of the Electricity (Supply) Act 
of 1948, It is well settled that the 
Electricity Board can fix its tariffs and 
also change them as and when the 
situation requires. That power of the 
Board cannot be challenged, and in fact 
Sri Srinivasamurty does not challenge it 
before us. What he actually disputes is 
unbridled power which the Division 
Bench purports to have conferred on 
the Electricity Board in fixing the 
quantum of cash security. The learned 
counsel takes -particular exception to 
the following observation contained in 
the Division Bench Judgment:— 

“In what shape the security should 
be furnished is a matter purely within 
the discretion of the Board. It is for 
the Board to decide whether the Bank 
guarantee would be sufficient security 
from a consumer or not.” 

7. We do not understand this 
passage in the same manner as Sri 
Srinivasamurty construes it. This parti- 
cular observation of the Division Bench 
does not say that the Board has un- 
guided, uncontrolled . and unbridled 
power to fix whatever rate of deposit it 
wants. Undoubtedly whatever security 
deposit which the Board fixes upon, 
should be reasonable and should have a 
reasonable nexus to the requirements of 
the situation. The Division Bench did 
not say anything which is contrary to 
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the aforesaid principle. If the security 
deposit which is required under the 
conditions by the Board is very un- 
reasonable, certainly it is open to the 
Court to interfere with it. It is open to 
the Court to examine the reasonabi- 
eness or otherwise of the requirement 
made under the conditions or insisted 
on by the Board. It is not to preclude 
a Court of law from examining the 
reasonableness of the deposit required, 
As we understand, what all the Divi- 
sion Bench decided was that the Board 
has power and discretion in what shape 
the. security should be furnished and 
whether the security should be in the 
form of a Bank guarantee or a cash 
deposit. f 

8. Having made the aforesaid posi«- 
fion clear, we will now examine whe- 
ther the requirement of cash deposit of 
an amount equivalent to charges for 
three months’ average consumption 
charges as consumption deposit laid 
down under the conditions issued by 
the Board under Section 49 of the 1948 
Act is reasonable, 


3. The reasonableness of such a re 
quirement is explained by the Board in 
its counter in W. P. No. 2359/75 out of 
which W. A, No. 156 of 1977 arises. In 
the counter it was stated as follows:—— 

“The consumer is billed for each 
month separately. The consumers’ 
electricity | consumption during the 
month is billed at the end of the 
succeeding month and 30 days time is 
given to him for paying of the bill. If 
he does not pay the bill his supply is 
liable to be disconnected after giving 
one week’s notice under Section 24 of 
the Indian Electricity Act, 1910. Mean- 
while he will be consuming the power, 
So by the time the supply is discon- 
nected to a defaulting consumer he 
would have consumed energy for 3 
months. The Board’s interest requires 
that there should be some protection by 
way of security of advance payment in 
respect of the consumption of this thres 
months’ period.” 

This is how the Board sought to ex- 
plain the reasonableness of the require« 
ment of security representing three 
months’ average consumption charges, 
Nobody can say that this is unreason- 
able. For three months a consumer can 
go on consuming electrical power with- 
out paying any charges. It is therefore 
eminently reasonable for the Board to 
require the consumer to furnish secu- 
rity for three months’ charges, There- 
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fore, we are satisfied that the requime- 
ment of security for three months’ em- 
sumption charges is reasonable. 


10. Then, whether the insistence 3n 
cash deposit of such an amount is 
reasonable or not, will be the next 
question. Once again we would like to 
extract from the counter-affidavit a 
passage relating to this. It is stated: 


“The Board is duty bound to cončect 
{ts operations on a business like xad 
profit basis. Accordingly it has bæn 
stipulating that for a consumer depo=t- 
ing with the Board an amount equira- 
lent to the estimated consumpton 
charges for a period of three mor “hs 
(sic), Even prior to the constitution of 
the Board this has been the pracie, 
Consumers were also permitted to 
tender security in form other than cesh 
to give bank guarantee also. In ac ral 
practice the Board has found that the 
procedure of accepting other types of 
security is giving rise to serious inen- 
venience and difficulties, The real-sa- 
tion of security is at times a lengthy 
and inconvenient process, There leva 
been cases where the Board has sufar- 
ed financial injury being: unable to 
realise the security. It has cosequer ly 
become necessary to insist on cesh 
security.” 


To our mind, this is a quite satisfactory 
explanation of the reasons behind iss- 
istence on cash security. Certainl a 
public utility service like Electriety 
Board cannot launch itself on litigation 

to recover consumption charges or: a 
` jlarge scale. Power generation, whick it 
does is an essential service and fiat 
shall never be allowed to suffer on zc- 
count of improper security. We have 
already referred to the fact that it is 
reasonable on the part of the Board to 
require security for three months’ cm- 
sumption charges. Now to require tat 
amount to be deposited in the form of 
cash is eminently reasonable, in ine 
circumstances mentioned by the com- 
ter and which have been referred to 
above. It would avoid the Board from 
incurring any financial injury sicce 
cash deposit is available, 

11. As a matter of fact it may >e 
that the writ appellant and the v~it 
petitioner before us are prompt in psy- 
ing their electrical dues, but the Board 
deals with lakhs and lakhs of con=1- 
mers and it should have a unifomm 
policy in demanding security. It can-ol 
make a distinction or discriminat.on 
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from one consumer to another. That is 
why a uniform policy has been laid 
down by incorporating it in the condi- 
tions aforesaid, For these reasons we 
are satisfied that the requirement of 


‘security for three months’ average con- 


sumption charges by way of cash de- 
posit is reasonable, | 


‘ 42. However, we must take note of 
the contention raised by Sri Srinivasa- 
murty on the allegation of undue en- 
richment of the Electricity Board at the 
cost of the consumer by insisting on 
cash deposits. He points out that the 
Electricity Board itself had floated 
debentures offering interest at 12% per 
annum, Now, according to the condi- 
tions, it pays only 3% per annum on 
such deposits. A Bank guarantee would 
be giving ample safeguard to the inte- 
rests of the Board; instead the Board is 
insisting upon a cash deposit, thereby 
collecting money belonging to the con- 
sumer and detaining it with itself. Te 
demonstrate the allegation that the 
Andhra Pradesh State Electricity Board 
wanted the security deposits by way of 
capital formation or undue enrichment, 
the learned counsel relies on a letter 
from the A, P, Electricity Board dated 
28-6-68 to the President, Federation of 
Andhra Pradesh Chambers and Indus- 
try. Therein the Board stated that if 
three months’ cash deposit had already 
been collected in some cases, the Super- 
intending Engineers (operation) have 
been asked to refund one month depo- 
sit by way of adjustment. In all other 
cases, cash deposit of three months’ 
current consumption charges ‘on the 
basis of 12 months’ average consump- 
tion will be collected: that decision of 
the Board was being implemented and 
it was not possible to relax further in 
view of the financial difficulties con- 
fronting the Board. Sri Srinivasamurty’s 
great emphasis is on the reference to 
the financial difficulties confronting the 
Board mentioned in its letter of 28-6- 
68. From this, the learned counsel 
wants to spell out that the Board, by 
insisting upon three months’ cash depo- 
sit, wanted to enrich itself at the cost 
of the consumer and to improve its 
financial position, We are afraid we 
cannot agree with Sri Srinivasamuriy 
in his understanding of the letter. That 
was written to the Chamber of Com- 
merce by the Board in reply to a re- 
presentation that some adjustment 
should be made with regard to the 
security deposit. While giving an ex- 
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emption, the Board pointed out that it 
was not possible to give larger relaxa- 
tion because of the financial difficult- 
ies which the Board was facing. The 
Board’s refusal to give greater relaxa- 
tion because of its financial position 
does not mean that it wanted to enrich 
itself at the cost of the consumers by 
insisting upon three months’ cash depo- 
sit. That letter was written in different 
context, that too before these condi- 
tions which now took shape in the year 
1972, were framed. Therefore, we are 
not prepared to accept the argument of 
Sri Srinivasamurty that the insistence 
on cash deposit of three months’ con- 
sumption charges is unreasonable, 


13. We may here briefly refer fo 
two or three decisions cited by the 
learned counsel in support of his con- 
tention. The first decision is Nagpur 
Corporation v. N. E. L. & P. Company 
(AIR 1958 Bom, 498). Mudholkar J. 
speaking for the Court held that a de- 
mand for furnishing security before 
consumer can obtain reconnection is not 
contemplated by Section 24 (1) and can- 
not properly be made in the notice. But 
there is nothing in this decision which 
prevents the Electricity Board from 
demanding cash security for a period 
which is demonstrated to be reasonable 
in the light of the supply and collec- 
tion of the electricity charges. The 
Division Bench did not say anything 
which takes away the power of the 
Electricity Board to require security in 
cash to safeguard its interests and to 
see that the charges are properly made 
and that the Board does not incur any 
loss. Therefore, this decision does not 
help the learned counsel’s contention, ` 


14. In Nandlal Raj Kishan v. Commr. 
of Sales Tax Delhi (1962) 1 SCR 283 
security was demanded for payment of 
sales tax and that was challenged be- 
fore the Court on the basis of Sec. 8-A 
of the Bengal Finance (Sales-tax) (Delhi 
Amendment) Act, 1956. That section em- 
powered the Commissioner to impose a 
requirement that the dealer shall give 
security upto the amount and in the 
manner approved by the Commissioner 
for payment of tax for which he may 
be or become liable under this Act. 
What the Supreme Court held was that 
the said Section 8-A did not give any 
unlimited or unrestricted power to the 
Commissioner of Sales Tax,. that his 
power was subject to the condition that 


it must appear to him to be necessary 
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to demand security for the proper re- 
alisation of the tax; the power to levy 
a tax includes the power to impose 
reasonable safegurds for collecting it | 
and demanding security for the proper. . 


payment of tax is neither an arbitrary Bas 


nor an unreasonable restriction. This is 
precisely what we have observed at the 
earlier part of our judgment, We have 
examined the reasonableness of these 
conditions which require the security 
and we have already expressed our 
view that it is pre-eminently reasonable 
in the circumstances of the case. There- 
fore, there isnothing in this case which 
is against the demand of cash deposit of 
three months’ consumption charges. 


14-A. The last decision of - the 
Supreme Court is Pathumma v. State of 
Kerala (AIR 1978SC 771) wherein it was 
laid down that any restriction imposed 
must have a reasonable nexus with the 
object which is to be served. There is 
no dispute in regard to this Rule which 
has been enunciated by the highest 
Court in the land. What we have stat- 
ed above would demonstrate that this 
requirement as to security contained in 
the conditions has reasonable nexus 
with the object of collection of electri- 
city charges and of running the Board 
on sound commercial basis. By no 
stretch. of imagination could it be said 
that there is no nexus between cash 
deposit for security and the object for 
which the Board functions. Thus, the 
decision relied on by the learned coun- 
sel did not subserve. the argument 
which he advanced before us, 


15. From the above reasoning it 
follows that Sri Srinivasamurthy’s con- 
tention that the consumer should have 
an option in respect of the payment of 
electricity charges and that he should 
not be insisted upon to deposit cash of 
three months’ average consumption 
charges cannot be accepted. As has been 
pointed out, cash deposit is necessary 
in order to run the Board’s affairs on a 
sound commercial basis. We therefore 
do not see any merits either in the 
writ appeal or in the writ petition 
which are accordingly dismissed with 
costs. Advocate’s fee Rs. 150/- in each. 

16. Sri Srinivasamurty makes. an 
oral request for a certificate to enable 
him to go to theSupreme Court by way 
of appeal. We see no substantial ques- 
tions of law of general importance- 
which need be decided by the Supreme 
Court which arise in this case. There- 
fore the said Pogues is refused, 


F 
} 
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17. Sri Srinivasamurty prays 
stay only in the writ appeal and states 
that for the balance amount of Rupes 


- t .20,91,406/- required to be deposited by 


> 
a 


3 


.. the Board, the Writ appellant has al- 


„ready given a Bank guarantee of Rupzes 
20,00,000/-. Therefore according to ‘im 


‘> there is sufficient security. That Benk 


guarantee will be valid upto 2-11-79 In 
view of this sufficient subsisting benk 
guarantee, there shall be stay for six 
weeks. No relief regarding stay 1s 
sought in the writ petition. 

Appeal and petition dismissed. 
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PUNNAYYA AND GANGADHARA 
RAO, JJ. 


Sri Bramaramba Chennamallesv-ara 
Swami Temple, Isukapalli, Petitioner v. 
Thota Narasimharao and others, Respon- 
dents. 


Criminal Revn. Case No. 30 and ri~ 
minal Revn. Petn. No, 30 of 1979, D/- 
23-4-1979. 


‘(A) A. P. Charitable and Hindu F2li- 
gious Institutions and Endowments Act 
(17 of 1966), S. 75 (4) — Trustee’ — Ex- 
pression ‘trustee’ includes Managing 
Trustee. 


The word ‘Trustee’ is defined by Sc- 
tion 2 (28) of the Act. In view of this Je- 
finition, ‘trustee’ is a person in whom 
the administration and managemen: of 
the religious institution is vested. It iso 
includes a Board of Trustees. A ‘trustee’ 
can be one person or more than one per- 
son and it can also be a Board of Tras- 
tees. Rules 11, 13 and 14 framed urder 
the Act also make it clear that a Marag- 
ing Trustee is also a trustee within he 
meaning of S. 2 (28). Therefore ther= is 
mo reason why possession of the l=nd 
could not be delivered to the Manag-nz 
Trustee under S. 75 (4). Apart from t~at, 
a reading of Section 76 (1) also strength- 
ens this conclusion, for the 
can direct delivery of possession of 
land to the Executive Officer 

‘there is no Executive Officer, to ihe 
trustee. The Managing Trustee rerce- 
sents the Trust Board. When he takes 
possession, he takes it on behalf.of the 
Trust Board. Possession of the land 
‘could not be physically taken by all fhe 
trustees together. It is also a routine act 
of management. Therefore it is clear that 
the word ‘trustee’ in S. 75 (4) also meens 
‘the Managing Trustee and an order di- 
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the 
or where 


Sri Bramaramba C. Swami Temple v. T, Narasimharao 
“or - 


Magistrate - 
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recting delivery of possession of the 
land to the Managing Trustee is valid. 
By that, it should not be understood that 
an order could not be made to deliver 
possession of the properties to the Trust 
Board. That will also be a valid order. 
If there is one single trustee, obviously 
possession of the property has to be de- 
livered only to him. If there are more 
than one trustee, whether the Deputy 
Commissioner could direct delivery of 
possession only to one of them but not 
to the managing trustee or the ‘Trust 
Board is a question which does not arise 
in this case and no opinion need be ex- 
pressed on it, (1965) 1 Mad LJ 151 and 
(1966) 2 Mad LJ 152, Distinguished. 
(Paras 12, 13, 15) 
(B) A. P. Charitable and Hindu Religi- 
ous Institutions and Endowments Act 
(17 of 1966), Ss. 76 (2), 82 —- Person let 
into possession of land by lessee of in- 
stitution and aggrieved by S. 75 (4) Order 
— Cannot file suit under S. 76 (2) — His 
remedy is to file revision before Com- 


missioner under S. 82. (Para 22) 
Cases Referred: Chronolégical Paras 
(1966) 2 Mad LJ 152 19, 20 
(1965) 1 Mad LJ 151 18, 19, 20 
(1964) 2 Andh WR 256 16 
(1947) 2 Mad LJ 109; AIR (1948 Mad 
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T. Balireddy, for Petitioner; B. S. A. 


Swamy,. for Respondents Nos. 1 to 5 and 
Public Prosecutor on behalf of the State. 

GANGADHARA RAO, J.:—— This case 
was referred by Muktadar, J. to a Divi- 


sion Bench on the ground that the ques- 


tion raised in the case is of importance. 


2. The Assistant Commissioner, 
Bapatla, filed a report O. A. No. 31/70 
before the Deputy Commissioner, En- 


dowments Department, Vijayawada, un- 
der S. 75 of the Andhra Pradesh Chari- 
table and Hindu Religious Institutions 
and Endowments Aci (Act No. XVID of 
1966 (hereinafter called ‘the Act’), stat- 
ing that one Kesana Narasimhuly and 
forty other persons had encroached upon 
Survey Nos, 58/1 and 38/2 of Isukapalli 
village belonging to Sri Bramaramba 
Chennamalleswaraswamy Temple at 
Isukapalli and constructed houses thereon 
and hence they should be evicted. It was 
stated that in a compromise between the 
Archakas of the temple which was ap- 
proved by the Commissioner, this land 
fell to the share of the temple. It was 
originally in the possession of the Archa- 
kas and in the year 1941 one of the 


Archakas leased the lands to one M. 


a 
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Subrahmanyam for.a period of ten years 
for raising a casuarina tope. On the ex- 
Diry of the lease, M. Subrahmanyam did 
not vacate the land. Instead he was sub- 
‘easing it to forty other persons and was 
aot paying any amount to the temple. It 
was also stated that under the Andhra 


Pradesh Inams Abolition Act, a patta ` 


Was granted to the temple and both land 
revenue and Municipal taxes were being 
paid by the temple. A show cause notice 
was issued to M. Subrahmanyam and tha 
ather forty persons under S. 75 (2) of tha 
Act. Subrahmanyam filed a counter stat- 
ing that he was not a trespasser but was 
enjoying the land in his own right, He 
denied the title of the temple for the 
land and also the execution of the lease 
deed in favour of Archakas. The other 
forty persons admitted the claim of the 
temple and requested that the land in 
their possession might be sold to them 
on payment of market value, 


3. Sri Subrahmanyam ‘also filed a 
petition, O. A. No. 48/1970, under Sec- 
tion 77 (b) of the Act for a declaration 
that the lands were not properties of tha 
endowments. Aiter an elaborate enquiry, 
that petition was dismissed on 30-9-1970, 

4. Since the issues in both the peti- 
tions were the same, the evidence in 


O. A. No. 48/70 was taken into considera-- 


tion in ©. A. No. 31/70. The temple filed 
several documents to show that the lands 
‘belong to the deity, that it was paying the 
taxes and M. Subrahmanyam had execu- 
ted the lease deeds in favour of the tem~ 
- ple. In the light of this evidence, the De- 
puty Commissioner of Endowments re- 
jected the claim of Sri M. Subrahmanyam 
and others and ordered under S. 75 (4 
of the Act that all of them should delix 
ver possession of the land to the Manag- 
ing Trustee within fifteen days from the 


date of the receipt of his order, failing 


which action would be taken under S. 76 
of the Act. He passed this order on 30th 
Sept. 1970. 


5. All the encroachers vacated the 
land. But six of them, viz, Thota Nara- 
simha Rao, Vepuri Subbamma, Shaik 
Mastan, B. Ramalingaiah, Ravulapalli 
Venkata Subbamma and Thota Sriman- 
narayana (respondents 4, 5, 8, 33,37 and 
40) failed to vacate and deliver posses- 
sion of the property to the Managing 
Trustee Sri A. Venkata Ratnam. 

6. Originally the Deputy Commis- 
sioner, Endowments, Guntur filed Crimi- 
nal Miscellaneous Petition No. 448/74 
for eviction of the respondents. Wher 
that petition was pending, the Govern- 


ment stayed the operation of the order 
passed in O. A. No, 31/70. Therefore, the 
Judicial Magistrate of First Class, Re- 
palle, closed that petition with liberty to 
file an application after the matter 
was disposed of by the Government, 
The Government dismissed the peti- 
tion and vacated the stay orders on 
21-8-1976. Therefore the Deputy Com- 
missioner, Endowments Guntur filed Cri- 
minal Miscellaneous Petition No. 262/77 
in the Court of the Judicial Magistrate of 
First Class Repalle under S. 76 (1) of the 
Act for eviction of the respondents and 
for delivery of possession of the land to 
the Managing Trustee of the temple, 


7. The respondents filed a counter in | 


that petition contending inter alia that 
under S. 75 of the Act the Deputy Com- 
missioner can direct delivery of posses- 
sion of the land only to the Board of 
Trustees but not to the Managing Trus- 
tee that the copy of the order of the De- 
puty Commissioner in O. A. No, 31/70 
filed in the court was not genuine, for it 
differs from the copy of the order that 
was communicated to them and that they 
have filed a revision before the Com- 
missioner and it is pending and the Com- 
missioner passed interim orders stating 
that status quo should be maintained. 


8. The learned Magistrate rejected all 
the contentions of the respondents ex- 
cept one, Following certain Madras deci- 
sions, he held that the order of the De- 
puty Commissioner ordering delivery of 
possession of the land to the Managing 
Trustee was bad. Therefore he dismissed 
the petition, Questioning his order, the 
temple represented by its Managing 
Trustee has filed this revision, 


$. Sri T, Bali Reddy the learned coun- 
sel for the petitioner has submitted that 
the learned Magistrate erred in holding 
that under S. 75 (4) of the Act possession 


of the land could not be delivered to the. 


Managing Trustee. On the other hand 
Sri B. S. A. Swamy, submitted that pos- 
session of the land could be delivered 
only to the Board of Trustees but not to 
the Managing Trustee. Alternatively he 
submitted that the findings of the learned 
Judge on the other questions (which we 
will presently refer) are not correct. 

10. First, we take up the questian 
whether the order of the Deputy. Com- 
missioner dated 30th Sept. 1970 under 


. S. 75 (4) of the Act that possession of the 


lands of the temple should be delivered 
to the Managing Trustees is valid or not. 
Section 75 of the Act reads as follows :— 


r 





; 
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“75, (1) Where the Assistant Conurs- 
sioner having jurisdiction, either =10 
motu or upon a complaint made by me 
trustee, has reason to believe that ay 
person has encroached upon (hereafter in 
this chapter referred to as encroacl=r) 
any land, building, tank, well, spring or 
water-course, or any space belonging to 


the institution or endowment, wherever . 


situated, the Assistant Commissiocer 
shall report the fact together with re-e- 
vant particulars to the Deputy Commis= 
sioner having jurisdiction over the divi- 
sion in which the institution or endev- 
ment is situated. 


Explanation: For the purpose of mis 
Chapter .....ccccseseee 

(i) the expression ‘person’ 
elude an institution, and 

(ii) the expression ‘encroacher’ shall be 
deemed to include any person or inst—u- 
tion who continues to remain in the Imd 
or building after the expiry or the =r 
mination or cancellation of the lese, 
mortgage or licence in respect ther=of 
granted to him or it, 


(2) Where, on a perusal of the report 
received by him under sub-sec, (1), -he 
Deputy Commissioner finds that there is 
a prima facie case of encroachment he 
shall cause to be served upon the =n- 
croacher a notice specifying the partu- 
lars of the encroachment and calling on 
him to show cause before a certain cate 
why an order requiring him to rem-ve 
the encroachment before the date sp=1- 
fied in the notice should not be made A 
copy of the notice shall also be sent to 
the trustee of the institution or endew- 
ment concerned, 

(3) The notice referred to in sub-sec- 
tion (2) shall be served in such manter 
as may be prescribed, | 

(4) Where after considering the ob-ec- 
tions, if any, of the encroacher receimed 
during the period specified in the no=ce 
referred to in sub-sec. (2) and after cm- 
ducting such enquiry as may be presei- 
bed, the Deputy Commissioner is sats- 
fied that there has been an encroach- 
ment, he may. by order require, the =n- 
croacher to remove the encroachment 
and deliver possession of the land or 
building or space encroached upon to Fhe 
trustee before the date specified in sach 
order. 

(5) The order of Deputy Commissio-er 
under sub-sec. (4) shall be in writing and 
shall contain the grounds on which ae 
has passed the order.” 

A reading of Section 75 shows tz-at 
the Assistant Commissioner having jurs- 


shall n- 


diction either suo motu or upon a com- 
plaint made by the trustee shall report 
the fact of encroachment to the Deputy 
Commissioner having jurisdiction over 
the division in which the institution or 
endowment is situated. On perusing the 
report, if the Deputy Commissioner finds 
that there is a prima facie case of en- 
croachment, he should give a notice to 
the encroacher to show cause before a 
certain date as to why an order requir- 
ing him to remove encroachment before 
the date specified in the notice should 
not be made, After considering the ob- 
jections and after conducting such en- 
quiry as may be prescribed, if the De- 
puty Commissioner is satisfied that there 
has been an encroachment, he may by 
order require the encroacher to remove 
the encroachment and deliver possession 
of the land to the trustees before the 
date specified in that order. Sub-sec. (4) 
of S. 75 says that the possession of the 
lands should be delivered to the trustees, 

1i. Section 76 reads as follows :— 

“76. (1) Where within the period speci= 
fied in the order under sub-sec, (4) of 
S. 75, the encroacher has not removed 
the encroachment, and has not vacated 
the land, building or space, the Deputy 
Commissioner may apply to the Magis- 
trate of First Class having territorial 
jurisdiction for eviction of the encroac- 
her and such Magistrate shell, order the 
eviction of the encroacher from the land, 
building or space and the delivery of its 
possession to the executive Officer or 
where there is no Executive Officer to 
the trustee, taking such police assistance 
as may be necessary. 


(2) Nothing in sub-sec. (1) shall pre- 
vent any person aggrieved by the order 
of the Deputy Commissioner from insti- 
tuting a suit in a court to establish that 
the institution or endowment has no title 
to the land, building or space. 

Provided that no such suit shall he 
instituted by a person who is let into the 
possession of the land, building or space 
by, or who is a lessee, licencee or mort- 
gagee of, the institution or endowment.” 
Under S. 76, if the ancroacher does not 
remove the encroachment within the- 
period specified in the order under sub- 
sec, (4) of S. 75, the Deputy Commis- 
sioner can apply to the Magistrate of 
First Class for evicting the encroacher 
and that Magistrate shall order the evic- 
tion of the encroacher from the land and 
delivery of its possession to the Execu- 
tive Officer or where there is no Execu- 
tive Officer, to the trustee, 
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12, The word ‘Trustee’ is defined by 
S. 2 (26) of the Act as meaning any per- 
on whether known as mathadhipathi, 
ohant, dharmakarta, mutwalli, munta- 
zim, or by any other name in whom 
either alone or in association with any 
other person, the administration and 
management of a temple or religious 
institution or endowment are vested and 










ent of the religious institution is vested. 
It also includes a Board of Trustees. A 
‘trustee’ can be one person or more than 
one person and it can also be a Board of 
ustees, i 


12-A. S. 15 provides for the appoint- 
ment of Board of Trustees and their 
term of office. S. 17 provides for the 
.election or nomination of the Chairman 
of the Board of Trustees. He will be 
elected by the members of the Board of 
Trustees failing which he will be nomi- 
nated, 


13. Rule 11, relating to maintenance 
and custody of jewels or other valuables 
and documents of the institution or en- 
dowments, provides that the documents 
‘relating to title of a religious institution 
to properties and securities and fixed de- 
posit receipts of banks ete, shall be under 
double lock of the Trustee or Chairman 
of the Board of Trustees and the Execu- 
tive Officer, if the institution has an 
Executive Officer. If the Institution has 
no Executive Officer, they shall be under 
the double lock of the Trustee or Chair- 
man of the Board of Trustees and such 
other person as may be decided upon 
by the Commissioner. According to R. 14, 
documents other than those referred to 
in R. 11 shall be in the custody of the 
Executive Officer and where there is no 
such Executive Officer, they shall be in 
the custody of the Trustee or Chairman 
of the Board of Trustees or such, other 
- officer as the Chairman may decide, 
R. 13 of the Rules issued under Ss. 6 (1); 
17 and 23 of the Act in G. O. Ms. No. 378 
Home (Endowments-IiI) dated 20th 
March, 1969 says that the Chairman or 
the Executive Officer, as the case may 
be, shall give effect to the decisions taken 
at the meeting of the Trust Board. These 
‘provisions make it clear that a Managing 
Trustee is also-a_ trustee within the 
meaning of S, 2 (28). Therefore, we do 
inot see any reason why possession of the 
land’ could not be delivered to the Manag- 
ing Trustee under sub-sec. (4) of S. 75. 


. is one single trustee, 


Apart from that, a reading of S. 76 (1} 
also strengthens our conclusions, for the 
Magistrate can direct delivery of posses- 
sion. of the land to the Executive Officer 
or where there is no Executive Officer, 
to the trustee, The Managing Trustee re- 
presents the Trust Board, When he takes 
Possession, he takes it on behalf of tha 
Trust Board. Possession of the land could 
not be physically taken by all the 
trustees together. It is also a routine act 
of management, Therefore, we are of the 
Opinion that the word ‘trustee’ in sub- 
sec. (4) of S. 75 also means the Managing 
Trustee and an order directing delivery; 
of possession of the land to the Managing 
Trustee is valid. 


14, Apart from that, wherever, the 
word ‘trustee’ is used in the Act, it 
should not be understood as meaning 
only the Board of Trustees, It should ba 
understood in the context in which that 
expression is used, Otherwise, it will lead 
to anomalous results, For instance S. 16 
deals with disqualification of trusteeship 
S. 18 deals with the cessation of trustee- 
ship on absence from the meeting of the 
Board of Trustees and S., 19 with ths 
vacancy in the office of the non-here~ 
ditary trustees and filling up of such 
vacancy, Similarly, S, 22 deals with the 
duties of the trustees and S. 26 with the 
suspension, removal or dismissal of a 
trustee, Obviously, in all these sections 
the expression ‘trustee’ cannot be under- 
stood -as meaning only the Board af 
Trustees, 


15. Therefore, we hold that the ex- 
pression “trustee” in sub-sec, (4) also in- 
cludes the managing trustee. By that, it 
should not be understood that an order 
could not be made to deliver possession 
of the properties to the Trust Board, 
That will also be a valid order. If there 
obviously posses~ 
sion of the property has to be delivered 
only to him. If there are more than one 
trustee, whether the Deputy Commis- 
sioner could direct delivery of possession 
only to one of them but not to the manag- 
ing trustee or the Trust Board is a ques- 
tion which does not arise in this case and 
it should not be understood that we 
expressing any opinion in that regard. 

16. In that connection, we may refer 
to a decision of this Court in K. Satyana- 
rayana v. Sri Ramalingeswara Swami 
Temple ((1964) 2 Andh WR 256). There, 
the question did not directly arise but 
some observations made therein do cer- 
tainly help us. That case arose under 
S. 87 of the Madras Hindu Religious and 
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Charitable Endowments Act, 1951. Tiat 
petition was. filed by one Satyanaray=a 
alleging to be a hereditary trustee ci a 
Trust Board against the order of Khe 
Munsif Magistrate directing him to hand 
over documents, accounts, and leases in 
his charge to the Chairman of the Bo=rd 
of Trustees. When it was contended tat 
the trustee cannot ask another truse 
or make over possession of the reccads 
etc., Jaganmohan Reddy, J. (as he tn 
was) and Venkatesam J., observed:—~ 


“This contention also is untenable Fe- 
cause where there are more tan 
one trustee, it is practically imr-s- 
sible to envisage that all the trustees =n 
be in possession of records, Such an s~ 
sumption would lead to confusion md 
chaos and this is the reason why ‘the 
legislature has provided in S, 40 of the 
Act that where a Board of Trustees. is 
constituted under S. 39 (1) the Boerd 
shall elect one of its members to be its 
Chairman and in the case of any otter 
religious institution having more t-an 
one trustee, the trustees of such instru- 
tion shall elect one of their members to 
be the Chairman and that a Chairman 
elected under sub-sec, (1) or sub-sec. 72) 
shall hold office for such period as may 
be prescribed,” 


Then, the learned Judges referred to 
R. 10 of the Rules framed under the £ct 
and observed that this provision resol*es 
practical difficulties and prescribes a 
workable scheme for the administration 
of religious institutions, They furtmer 
observed that when a statute lays dcwn 
that a person elected as the Chairman 
shall exercise the functions under ine 


- Act, he must be deemed to be a person 


appointed under the Act. The Chairman 
is a person appointed to discharge ine 
functions of the trustee of a religi=us 
institution within the provisions of 
S. 40 of the Madras Hindu Religious and 
Charitable Endowments Act, 1951, 


17. Now, we will refer to the dei- 
sion relied upon by the learned Mags- 
trate as well as by the learned coursel 
for the respondents, In Ramalingam. v, 
Peria Kali Goundan (1947-2 Mad LJ 119) 
a scheme was settled by the Hindy W- 
ligious Endowments Board under S. 33 
of the Madras Hindu Religious Endcvw- 
ments Act, 1927, for the Devasthanen. 
The scheme vested the administration of 
the temples in the hereditary trust=2s 
and three non-hereditary trustees. It ako 


- provided that the Board shall have tae 


- Sri Bramaramba C. Swami Temple 


v. T. Narasimharao [Prs, 16-19} A.P. 301 - 


power to appoint a managing trustee 
from among the trustees for a period of 
one year. He was to havè power to do 
certain routine acts of day-to-day manag- 
ment. He was given power to represent 
the Devasthanam in all suits and pro- 
ceedings. In a suit under S, 63 (4) of 
the Act objecting to the framing of a 
scheme and to the provisions of the sche- 
me framed, the District Judge modified 
the Scheme. On an appeal, objecting to 
the provisions of the scheme, the High 
Court held that the provision in the 
scheme that each hereditary trustee 
should act as a managing trustee in rota- 
tion for two years was valid. It was also 
held that clause 5 (e) of the scheme em- 
powering the Managing Trustee to re- 
present the temple in all suits and pro- 
ceedings was not valid since the trust can 
only be represented in such matters by 
all the trustees, 


18. In M. Angappan v, Deputy Com- 
missioner Hindu Religious and Charit- 
able Endowments, Madras (1965-1 Mad 
LJ 151), Ramachandra Iyer and Venka- 
tadri, JJ, held that an application for the 
issue of a certificate under S. 101 of the 
Madras Hindu Religious and Charitable 
Endowments Act, 1959, by one only of 
the trustees where there are more than 
one even if he happens to be the Chair- 
man of the Board of Trustees or the 
managing trustee would be incompetent 
and it would be necessary that the entire 
body of trustees should apply, It was ob- 
served that on a reading of the section it 
was clear that when a single trustee was 
appointed, he would have the right to 
apply for the certificate and then, armed 
with the certificate apply again to the 
Magistrate for being put in possession of 
the property of the institution, But when 
more than one trustee have been appoint- 
ed, all of them should apply together. In 
that connection, it was observed that it 
is well settled that in the case of co- 
trustees the office is a joint one, all of 
them forming as it were, one collective 
body and they should therefore execute 
the duties of their office in their 
joint capacity. It will undoubtedly be 
open to them in matters of routine nat- 
ure to divide their duties. But so far as 
their applications to Courts and to pub- 
lie authorities for endorsement of statu- 
tory rights or privileges are concerned, 
they should all figure as a party or apply 
for the same, 


19. In P. V. Kuppayyandi Pillai v. 
Veerakutty Gounder (1966-2 Mad LJ 152), 
it was held by Venkataraman, J, that an 


. Religious and Charitable 
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application under S. 101 of the Madras 
Hindu Religious and Charitable Endow- 
ments Act, 1959, has to be made by all 
the trustees appointed by the Area Com- 
mittee and the fact that one of the trus- 
fees had resigned but his resignation 
had not been accepted by the Commis- 
sioner on the date of the application for 
= dsilivery under §. 101 renders the appli- 
cation as if that trustee had not joined 
in the application. It was further held 
such an application under S. 101 was not 
maintainable, In this connection, the 
learned Judge followed the division 
bench decision in Angappan v. Deputy 
Commr., Hindu Religious and Charitable 
Endowments (supra). 


20. There can be no dispute of the 
legal proposition that in the case of co- 
trustees, the office is a joint one and all 
of them 
their office in their joint capacities. But 
the decisions in Angappan v. Deputy 
Commissioner, Hindu Religious 
Charitable Endowments (supra) and P, 
V. Kuppayandi Pillai v, Veerakutti Go- 
under (supra) are clearly distinguishable. 
They are cases in which petitions were 
filed under S. 101 of the Madras Hindu 
Endowments 
Act, 1959. That provision is in a way 
similar to S. 87 of the Madras Hindu Re- 
igious and Charitable Endowments Act, 
1351, and S. 93 of the Andhra Pradesh 
Charitable and Hindy Religious Institu- 
tions and Endowments Act, 1966. But in 
the case on hand, we-are dealing with 
the provisions of Ss. 75 and 76 of the 
Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Act, 1966. These two provisions are en- 
tirely different. There is no question of 
applying for a certificate and approach- 


ing the Magistrate with that certificate,- 


Under S. 75 what is essential is a report 
by the Assistant Commissioner. He can 
do it suo motu or upon a complaint made 
by the trustee. Thereupon the Deputy 
Commr. passes an order requiring the 
encroacher to remove the encroachment 
and deliver possession of the land to the 
trustee. If he fails to do so, the Deputy 
Commissioner can apply to the Magis- 
trate of the First Class for the eviction 
of the encroacher. Thus, the provisions 
of Ss. 75 and 76 are entirely different, 
Apart from that, in the case on hand, it 
is not the trustees that filed the applica- 
tion for removal of encroachment. A re- 
port was submitted suo motu by thes 
Assistant Commissioner. Consequently, 
those decisions are distinguishable both 


should execute the duties of- 


and. 


on law.and fact. Therefore, we do not 
agree. with the learned Magistrate that 
the order of the Deputy Commissioner is 
bad because he had directed delivery of 
possession of the properties to the Manag- 
ing Trustee, 


21, Next, if was submitted by the 
learned Counsel for the respondents, 
that typed copy of the order of the De- 
puty Commissioner, enclosed to the peti- 
tion, was not a true copy of the original 
order, for it differs with the stencil copy 
supplied to the respondents. In the copy 
supplied to the respondents, the property 
is described as “door No. 58 (2)”, but in 
the copy of the order filed by the 
petitioner, it is mentioned as “D. No. 58 
(2).” It is further submitted that the copy 
filed by the petitioner does not bear tha 
seal. The property in question is situate 
in D. No. 58/2. We see no reason to hold 
that the copy of the order filed by tha 
petitioner is not genuine. The copy filed 
by the respondents is stencilled. It may 
be that while stencilling the mistake has 
occurred in mentioning D. No. as “Door 
No.” Even the body of the stencil copy 
shows that it refers only to D. No. 58 (2), 
Further, there is no dispute with regard 
fo the identity of the land. We therefora 
reject this contention. 


22. It was next submitted by the 
learned Counsel for the respondents that 
the finding of the learned Magistrate 
that the Commissioner has no power’ to 
revise the orders of the Deputy Com- 
missioner and the orders passed by him 
for maintaining status quo is not correct, 
To appreciate this question, it is neces- 
sary to state a few facts. After the De- 
puty Commissioner passed an order for 
eviction of the respondents, they made a 
representation before the Government, 
The Government admitted it and granted 
interim stay. Thereafter, the Govern- 
ment rejected that petition on 21-8-1976 
and directed the Commissioner to look 
into the matter personally and settle the 
same at an early date. Thereafter, Sri 
Basabathuni Ramalingaiah filed a peti- 
tion before the Commissioner praying for 
settlement of the matter and for stay, 
The Commissioner by his order dt. 4-9- 
1976 stated that status quo should be 
maintained and action taken to finalise 
the matter. I am informed that that 
petition is still pending before the Com- 
missioner, It is submitted by the learned 
Counsel for the respondents that in view 
of the orders passed by the Commissioner 
the petition by the Deputy Commis- 
sioner is not maintainable, On the other 
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hand, it is contended by the petitioner 
that no revision lies to the Commissioner 
against the order of the Deputy Com 
missioner under S. 75 (4) of the Act aa 
the remedy of the. respondents is ory 
to file a suit. The learned Magistrate c- 
served that no appeal or revision [Is 
against the order of the Deputy Cor- 
missioner under S. 75 and the remedy əf 
the respondents was only to file a suit 18 
provided in S. 76 (2) of the Act. On tke 
facts of this case, we are unable to agr=é@ 
with the finding of the learned Mags- 
trate. Sub-sec. (2) of S. 76 provides that 
a person aggrieved by the order of <3¢ 


Deputy Commissioner’ under sub-sec. 1) 


can institute a suit in a court to establish 
that the institution or the endowment as 
no title to the land, building or placcs 
provided that no such suit shall be insi- 
tuted by a person who is let into z8 


_ possession of the land, building or sp=6 


by, or who is a lessee, licencee or mct- 
gagee of, the institution or endowmeat, 
Thus, a suit can be filed only to estabish 


~ {that the institution has no title to Ine 


4 
? 


a 
ae 


land. It cannot be filed by a person w20 
is let into the possession of the land b> a 
lessee of the institution. In this case, me 
respondents never denied the title of ne 
temple for the land in question. -he 
finding of the Deputy Commissioner is 
that the land was leased by one of the 
archakas of the temple to Shri. M. 5b- 
rahmanyam and in his turn he has sb- 
leased it to the other persons inclucng 
the respondents, Therefore, they carmot 
file a suit under sub-sec. (2) of S. 76 If 
so, we are of the opinion that they zn 
file a revision against the order of the 
Deputy Commissioner before the Com- 
missioner under Section 82 of the «act, 
Consequently, we set aside the finding of 
the learned Magistrate that the Comms- 
sioner has no power to revise the orcer 
of the Deputy Commissioner in quest zm 
and the order passed by him for mans 
taining status quo would have no effet, 
It is for the Commissioner to decide wee- 
ther the representation could be trecxd 


-as a revision. The petitioner when given 


notice could raise whatever objections -ha 
wants in that regard before the Comrs- 
sioner, 


23. 
state that possession of the land was me- 
livered to the temple on 11-8-1977 anc a 
suit also was filed by the temple against 


o) the respondents in O. S. No, 401/77 in -ue 
‘§ Court of the Prl. District Munsif, Ee- 


palle, for a permanent injunction, 


Before we conclude, we have to- 
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24. In the result, we reverse the order 
of the Magistrate and allow the petition 
filed by the Deputy Commissioner, Ac- 
cordingly, the revision is allowed. - 

| Revision allowed. 
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Guttala Chandra Rao, Petitioner v. 
Dubburi Veera Venkata Satyavathi and 
another, Respondents. 


Civil Revn. Petn.. No. 3442 of 1978, D/- 
16-1-1979.* 

Civil Procedure Code (1908), O. 21, 
R. 89 (a) and (b) read with A. P. Civil 
Rules of Practice, R. 203 (1) — Setting 
aside sale at the instance of judgment- 
debtor —- He must replenish poundage 
required to be refunded to auction-pur-~ 
chaser. 


The object of sub-rule (1) of Rule 203 
is to ensure that poundage, which goes 
to the State should not be lost when a 
sale is set aside. It is not in dispute that . 
‘poundage is in the nature of a Commis- 
sion for the purpose of conducting the 
sale. So, if the poundage collected from 
the auction-purchaser is refunded when 
a sale is set aside under O. 21, R. 89, 
C.P.C. without getting the amount re- 
plenished the State, which is legitimate- 
ly entitled to the Commission, will be 
the ultimate loser. So, it is only proper 
that the judgment-debtor, at whose in- 
stance the sale is set aside, should be 
made to bring into court, an amount 
equal to the poundage, that has got ito 
be refunded to the auction-purchaser 
when a sale is set aside under O. 21, 
R. 89, C.P.C. (Para 3} 

C. V. Kanyakaprasad, for Petitioner: 
P, Satyanarayana Raju, for Respondents 

ORDER:— This revision is direct- 
ed against an order made by the learned 
Principal District Munsif, Amalapuram 
in E.A. No, 536/77 and confirmed in ap- 
peal by the Subordinate Judge, of the 
same place. 


2. Certain properties belonging to the 
petitioner were sold in execution of a - 
decree which the first respondent herein 
obtained against him in O.S. No, 830/71. 
The second respondent purchased those 
properties in that execution sale, The 


*To revise Order of Sub-J.. Amalapu- 
ram, Dj- 24-4-1978. 
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_ petitioner thereafter applied to the ex- 
ecuting court in E.A. No. 536/77 for set- 
_ ting aside the sale under O. 21, -R. 89, 
C.P.C. after depositing the sale warrant 
amount and solatium as required by 
R. 39 (1) (a) and (b) of the Code. While 
allowing this petition, the Court direct- 
ed the judgment-debtor to pay ‘the 
poundage, besides other‘, costs and in- 
terest, if any, within one week. from the 
date of its order ignoring the contention 
of the judgment-debtor that no poundage 
need be paid by him since it has already 
been collected from the auction-purchaser 
and that that amount alone has to be 
refunded when the sale is set aside. At- 
tention of the learned District Munsif 
was invited to a note appended to R. 203 
of the Civil Rules of Practice in support 
of the contention that no poundage need 
be collected from the judgment-debtor. 
This note provides that the sum deducted 
as poundage from the amount deposited 
by the purchaser must be ‘refunded’ to 
him when a sale is set aside under O. 21, 
R. 89, C.P.C. The learned District Munsif 
does not appear to have considered the 
effect of this note as the particular edi- 
tion of the Rules of Practice that was re- 
ferred to by him, did not contain this 
note. But, having regard to the provisions 
of R. 203 (1), he directed the judgment- 
. debtor to deposit the poundage, besides 
other costs and interest, if any, while 
allowing his application for setting aside 
the sale. This order was confirmed in 
appeal by the Suborcinate Judge, Amala- 
puram, Aggrieved |_ it, the judgment- 
debtor has preferred this revision, ~ 


3. Learned counsel for the petitioner 
argues that the note appended to R. 203 
of the Civil Rules of Practice should 
have been taken into account by the 
courts below in order to appreciate his 
contention that no poundage need be 
collected from a judgment-debtor while 
allowing his application for setting aside 


is refunded when a sale is set asid 


which is legitimately entitled to the com- 


ALR. - 


a sale under O. 21, R. 89, C.P.C. as ac- 
cording to him, a careful study of this * 
note would reveal that sub-rule (1) of 

Rule 203, in so far: as it provides for an. ` 
order of payment of poundage by the 
judgment-debtor, is but an empty forma- 
lity. In other words, he says that since 


the poundage collected from the auction- _. 
paid ~ 


purchaser has to be: rendered - or 
back to him when a sale is. set aside | 
under O. 21, R. 89, C.P.C.,.no purpose, ` 
whatsoever, will be served by compelling - 
the judgment-debtor to pay once again ' 
poundage also as a condition precedent, 
for setting aside the sale. No doubt, 
expression used in the note is ‘refunded’s 
but it should not be forgotten that the . 
object of sub-rule (1) is to ensure that] ^ 












poundage, which goes to the State, should] ` ; 


not be fost when a sale is set aside. It 
is not in dispute that poundage is in the 
nature of a commission for the purpose]. 
of conducting the sale. So, if the pound- 

age collected from the auction-purchaser 


under O. 21, R. 89, C.P.C. without get- 
fing the amount replenished, the State, 


mission, will be the ultimate loser, So, 
it is only proper that the judgment-~ 
debtor, at whose instance the sale is set 
aside, should be made to bring into Courfj . 
an amount equal to the poundage  thaf 

has got to be refunded to the auction- 
purchaser when a sale is set aside under 
O, 21, R. 89, C.P.C. Simply because the 
word ‘refunded’ is used in the note ap- 
pended to R. 203, it does not follow that 
nothing at all need be credited to the 
State towards poundage, which, as al- 
ready stated, is in the nature of a com- 
mission for conducting the sale. In this 
view, therefore, it has to be said that this 
petition for revision is without merit and 


it is accordingly dismissed with costs. 


Revision dismissed, 





the} : 


